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highlights
RIGHT TO FINANCIAL PRIVACY ACT
Justice implements regulations allowing units to request finan-
clal records from financial Institutions pursuant to a "formal
written request procedure"; effective 3-10-79 - - 14553
PUBLIC TELECOMMUNICATIONS
HEW decides to develop regulations on equal employment
opportu;ty In public broadcasting 14582
ENERGY
DOE amends the Mandatory Petroleum Price Regulations
concerning the resubmIsslon and refiling of refiner monthly
cost allocation report forms, effective 5-1-79 - 14534
COAL MINING
Interior/SMRE Issues regulations on a permanent regulatory
program for surface coal mining and redamation operations
(Part II of this Issue) 14902
HEALTH CARE BOARDS OF INQUIRY
FMCS proposes giving parties options to usual Board of
Inquiry procedures In heallh'care labor disputes; comments by
4-12-79 14577
ALCOHOLIC BEVERAGES
Treasury/ATF extends comment period on labeling and adver-
tising of wine, distilled spirits and malt beverages; comments
by 6-4-79 .. 14577
BACILLUS OF CALMETTE AND GUERIN
(BCG) VACCINE
HEW/FDA Issues additional manuactug standards, effec-
tive 5-14-79 - 14541
OCCUPATIONAL EXPOSURE TO LEAD
Labor/OSHA announces notice of partial judl stay, 3-1-79- 14554

INCOME TAX
Treasury/IRS issues rule on amortizationof expenditures for
qualified on-the-lob training and child care facilities - 14548

EMPLOYMENT TAXES
Treasury/IRS promulgates rule on Federal collection and ad-
ministration of qualified State indvidual income taxes and
income tax collected at source, effective 12-20-78 - 14552
COTTON IMPORTS
CITA Increases 1978 levels for certain cotton and man-made
fiber textile products from India and Colombia (2 documents)- 14616,14617
MEDICAL RADIATION TECHNOLOGISTS
HEW/FDA announces intent to propose recommendations for
qualification; comments by 7-11-79 14637

NEW DRUGS
HEW/FDA partiall stays regulation requiring the results of
certa compatibility studies regarding NDA's for large volume
parenteral drugs n plastic containers; elfective 3-13-79 - 14540



AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

Monday Tuesday Wednesday Thursday Friday

DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS

DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS

DOT/FAA USDA/FNS DOT/FAA USDA/FNS

DOT/OHMO USDA//FSQS DOT/OHMO USDA/FSQS

DOT/OPSO USDA/REA DOT/OPSO USDA/REA

CSA MSPB*/OPM* CSA MSPB*/OPM *

'LABOR LA13OR

HEW/FDA HEW/FDA

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work dhy
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office
of the Federal Register, National Archives and Records Service, General Services Administration, Washington; D.C. 20408.

*NOTE: As of January 1, 1979, the Merit Systems Protection Board [MSPB) and the Office of Personnel Management [OPM)
will publish on the TuesdaylFriday schedule. (MSPB and OPM are successor agencies to the Civil Service Commission.)

Published daily. Monday through Friday (no publication on. Saturdays. Sundays, or on official Federal
1T. 'L& holidays), by-the Office of the Federal Register, National Archives and Records Service, General Services

Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended: 44 U.S.C,,
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution

Ae , s made only by the Superintendent of Documents, U.S. Government Printing Office, WaShington, D.C. 20402,

The FEDERAL REGISTER provides a uniform system for making available to the public regulations and legal notices issued
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having
general applicability and. legal effect, documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public Inspection In the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the issuing agency.

The FEDEIAL REGIsTER will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable
in. advance. The charge for individual copies Is 75 cents for each issue, or 75 cents for each group of pages as actually bound,
Remit check or money order, made payable to the Superintendent of Documents, US. Government Printing Office, Washington.
D.C. 20402.

There are no restrictions on the republication of material appearing in the FEDERAL REGISTER.
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries may be
made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue:
Subscription orders (GPO) ..............
Subscription problems (GPO) ..........
"Dial - a - Reg" (recorded sum-

mary of highlighted documents
appearing in next day's issue).

Washington, D.C .................
Chicago, III .................................
Los Angeles, Calif ...............

Scheduling of documents for
publication.

Photo copies of documents appear-
ing in the Federal Register.

Corrections .............. ........
Public Inspection Desk .....................
Finding Aids .......................................

Public Briefings:-"How To Use the
Federal Register."

Code of Federal Regulations (CFR)..

Finding Aids .......................................

202-783-3238
202-275-3054

202-523-5022
312-663-0884
213-688-6694
202-523-3187

523-5240

523-5237
523-5215
523-5227
523-5235

523-3419
523-3517
523-5227

PRESIDENTIAL PAPERS:
Executive Orders and Proclama-

tions.
Weekly Compilation of Presidential

Documents.
Public Papers of the Presidents ......
Index ...................................................

PUBLIC LAWS:
Public Law numbers and dates .......

Slip Law orders (GPO) ....................

U.S. Statutes at Large ...................... .

Index ...................................................

U.S. Government Manual ..................

Automation ..........................................

Special Projects .................................

H[GHLIGHTS-Continued

CIVIL SERVICE REFORM
OPM extends comment period on various previously published
proposed and interim regulations ........................ .............. 14533

ANTIBIOTICS
HEW/FDA exempts bacitracin-polymyxin B-neomycin topical
ointment from batch certification requirements; effective
3-13-79 ............................................. 14638

MEDICAL DEVICES
HEW/FDA announces approval of dura-soft contact lens;
petitions for administrative review by 4-12-79 .......................... 14639

AIRLINE- DEREGULATION
CAB requests comments on direct sale of charter air trans.
portation; comments by 4-9-79 ................................................ 14609

LIGHT WATER REACTOR PLANTS
NRC issues notice on investigation and evaluation of stress
corrosion cracking in piping ....................... 14655

MEETINGS-
Administrative Conference of the United States: Committee

on Informal Action, 3-26-79 ............. . 14608
CFTC: Advisory Committee on State Jurisdiction and Re-

sponsibilities under the Commodity Exchange Act, 3-29
and 3-30-79 .................. . ..... 14618

CRC: Hawaii Advisory Committee, 3-30-79 ............ 14612
Georgia Advisory Committee. 4-6-79 ....................... . ..... 14612
Minnesota Advisory Committee, 4-18-79 .......................... 14612
Vermont Advisory Committee, 4-5-79 ............. 14613

Commerce/lTA Computer. Peripherals, Components and
Related Test Equipment Technical Advisory Committee,
3-29-79 .............................. 14613

DOT/FHWA. Highway Cost Allocation Study and SoEcitation
of Comments 3-23-79

FRA. Prehearing Conference on Emergency Order Limit-
Ing Movement of Hazardous Materials, 3-14-79-_

" HEW/AC: Federal Council on the Aging, 3-29 and 3-30-79.
CDC: Occupational Health Nurse and Employee Mental

Health Course Revision and Task/Activity Analysis Proj-
ect for Occupational Nursing Profession. 3-27 through
3-29-79.--

FDA: Consumer Exchange, 3-30-79
NIH: Board of Scientific Counselors, 4-25 and 4-26-79

Epilepsy Advisory Committee, 6-11-79
Heart. Lung, and Blood Research Review Committee A,

3-30 and 3-31-79
Mental Retardation Research Committee, 4-16 through

4-18-79 .. ..
Minority Access to Research Careers Review Committee,

4-6 and 4-7-79-.
National Diabetes Advisory Board, 4-2 and 4-3-79 -

Interior/BLM: Rawfins District Grazing Advisory Board,
3-,30-79 ..............

NPS: Kalaupapa National Historical Park Advisory Com-
mission, 4-3-79

Secy. Outer Continental Shelf Advisory Board-Pollcy Com-
mittee-Mid-Atlantic Region, 3-28-79__

JuMice: United States Circuit Judge Nominating Commis-
son; Southern Ninth Circuit Panel, 3-30 tnd 3-31-79.

National Neighborhood Reinvestment Corporation: Board of
Directors, 3-15-79

NFAH: Dance Advisory Panel. 3-31. 4-1 and 4-2-79
Music Advsory Panel (Challenge Grants), 4-10 and

4-11-79.....-..
Opera.Musical Theater Advisory Panel, 4-5 and 4-6-79_

FEDERAL REGISTER, VOL 44, NO. 50--TUESDAY, MARCH 13, 1979

523-5233

523-5235

523-5235
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523-5282
275-3030

523-5266
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523-5230

523-3408

523-4534

14662

14664
14636

14636
14637
14642
14642

14642

14642

14643
14643

14644

14646

14646

14647

14653
14652

14652
14652



HIGHLIGHTS-Continued

Theater Advisory Panel, 3-30, 3-31 and 4-1"--79 ...............
Visual Arts Advisory Panel (Services to the Field), 3-26,

3-27, and 3-28-79 .............................................................
U.S. Arms Control and Disarmament Agency: General Ad-

visory Committee, 4-19 and 4-20-79 ..................................

14653

14653

14609

CHANGED MEETING-
Commerce/ITA: Numerically Controlled Machine Tool Tech-

nical Advisory Committee, 3-19-79 .................................... 14614

CANCELLED MEETINGS- ,
CRC: Alaska Advisory Committee, 3-16-79 (2 documents).. 14612
HEW/FDA: Board of Tea Experts 3-15 and 3-16-79 .......... 14640

NIH: Biometry and Epidemiology Contract Review Com.-
mittee, 3-16-79 ................................................................... 14641

Biomedical Engineering and Instrumentation Branch;
"The Use of Microprocessor-Based, 'Intelligent' Ma.
chines in Patient Care", 4-24 through 4-26-79 .............

OPM: Federal Prevailind Rate Advisory Committee,
3-15-79 .......................................

14641

14635

HEARINGS-
DOE/FERC: Public Utility Regulatory Policies Act of 1978;

regional hearings, 3-15, 3-19, 3-22, and 3-26-79 ........... 14562

SUNSHINE ACT MEETINGS ........................................... 14703
SEPARATE PARTS OF THIS ISSUE
Part II, lnterior/SMRE ....................... 1. ... ................. ... 14902

reminders
(The items in this list were editorially compiled as an aid to FEDERAL REGISTER users. Inclusion or exclusion from this list, has no legal

significance. Since this list is intended as a reminder, it does not include effective'dates that occur within 14 days of publication.)

Rules Going Into Effect Today

EPA-Revision to Emission Testing Proce-
dure ........................................ 2960; 1/12/79

List of Public Laws

NoT. No public laws have been received
by the -Office of the Federal Register for
assignment of law numbers and inclusion In
today's listing

[Last Listing March 9, 19791
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contents
ADMINISTRATIVE CONFERENCE OF

UNITED STATES
Proposed Rules
Agency regulatory decisional

processes; cost-benefit and
analytical methods; correc-
tion ...................... 14562

Notices
Meetings:

Informal Action Committee ... 14608

AGING, FEDERAL COUNCIL
Notices
Meetings:

Council on Aging ...................... 14636

AGRICULTURAL MARKETING SERVICE
Rules
Oranges (navel) grown in Ariz.

and Calif .................................... 14533
Proposed Rules
Milk marketing orders:

Texas et al .................................. 14584

AGRICULTURAL STABILIZATION AND
CONSERVATION SERVICE

Rules
Payment limitation, Indian tri-

bal farming ventures; correc-
tion .............................................. 14533

AGRICULTURE DEPARTMENT

See Agricultural Marketing
Service; Agricultural Stabili-
zation and Conservation Serv-
ice; Soil Conservation Service.

AIR FORCE DEPARTMENT

Notices
Privacy Act; systems of rec-

ords ....................................... ....... 14618

ALCOHOL, DRUG ABUSE, AND MENTAL
HEALTH ADMINISTRATION

Notices
Committees; establishment, re-

newals, terminations, etc.:
Minority Advisory Commit-

tee ............................................. 14636
ALCOHOL, TOBACCO AND FIREARMS

BUREAU
Proposed Rules
Alcoholic beverages; partial in-

gredient labeling;, extension of
tim e ............................................. 14577

ARMS CONTROL AND DISARMAMENT
AGENCY,

Notices
Meetings:

General Advisory Committee. 14609

ARTS AND HUMANITIES, NATIONAL
FOUNDATION

Notices
Meetings:

Dance Advisory Panel ............. 14652
Music Advisory Panel ............. 14652
Opera-Musical Theater Advi-

sory Panel ............................... 14652
Theater Advisory Panel ........... 14653
Visual Arts Advisory Panel ..... 14653

CIVIL AERONAUTICS BOARD
Rules
Cargo indirect air carriers; liber-

alized regulation; editorial
amendment ................................ 14536

Notices
Air carriers; charter air trans-

portation direct sale and con-
trol relationships; Inquiry ....... 14609

Hearings, etc.:
Former large irregular air

service Investigation ............. 14612

CIVIL RIGHTS COMMISSION
Notices
Meetings, State advisory com-

mittees:
Alaskia; cancellation (2 docu-

m ents) ...................................... 14612
Georgia ....................................... 14612
Hawaii ........................................ 14612
Minnesota ................................... 14612
Verm ont ...................................... 14613

COMMERCE DEPARTMENT

See Economic Development Ad-
ministration; Industry and
Trade Administration; Marl-
time Administration; National
Technical Information Serv-
ice.

COMMODITY FUTURES TRADING
COMMISSION

Notices
Meetings:

State Jurisdiction and Re-
sponsibilities Advisory Com-
m ittee ....................................... 14618

DEFENSE DEPARTMENT

See Air Force Department; Navy
Department.

DISEASE CONTROL CENTER
Notices
Meetings:

Occupational Health Nurse
and Employee Mental
Health Course Revision, and
Task/Activity Analysis Proj-
ect for Occupational Nurs-
ing Profession ......................... 14636

DRUG ENFORCEMENT ADMINISTRATION
Notices
Registration applications, etc.;

controlled substances:
Burks, Charles J., MM ............. 14640

ECONOMIC DEVELOPMENT
ADMINISTRATION

Notices
Environmental statements,

availability, etc.:
Carteret County Convention

Center, Bogue Banks, N.C. .. 14613

ECONOMIC REGULATORY
ADMINISTRATION

Rules
Petroleum allocation and price

regulations:
Refiners; monthly cost alloca-

tion report forms; submis-
sion and refiling ................... 14534

EMPLOYMENT AND TRAINING
ADMINISTRATION

Notices
Environmental statements; Job

Corp centers; availability,
etc.:

Salvation Army Officers'
Training Center, Bronx.
N.Y ........................................ 14647

ENERGY DEPARTMENT

See Economic Regulatory Ad-
ministration; Federal Energy
Regulatory Commission;
Hearings and Appeals Office,
Energy Department.

ENVIRONMENTAL PROTECTION AGENCY
Rules
Air quality implementation

plans; approval and promul-
gation; various States, etc.:

Maryland --------------- 14555
Air quality implementation

plans; delayed compliance
orders:

Ohio ............. ..... 14558

Proposed Rules
Ocean dumping:

Denial or restrictions of dis-
posal sites ............................... 14578

Notices
Pesticides, emergency exemp-

= tion applications:
FerriamicIde; ..................-.......... 14633

FEDERAL COMMUNICATIONS
COMMISSION

Notices
FM broadcast applications

ready and available for pro-
cessing ....................................... 14634
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FEDERALDEPOSIT INSURANCE
CORPORATION

Notices
Meetings: Sunshine Act .............. 14703

FEDERAL ENERGY REGULATORY
COMMISSION

Proposed RuIes
Electric utilities:

Retail. service cost, collection
and reporting procedures;
hearing ................................... 14562

Notices
Hearings. etc.:

Colorado Interstate Gas Co ... 14620
Colombia Gulf Transmission

Co ............................................. 14620
Consolidated Gas Supply

Corp ........................................ 14621
Exxon Pipeline Co. et al ......... 14621
Florida-Power & Light Co ....... 14622
National Fuel Gas Supply

Corp ....................................... 14623
Natural Gas-Pipeline Co. of

America ................................... 14624
New England Power Co ........... 14625
Northern Natural Gas Co ....... 14626
Pacific Interstate Transmis-

sion Co ................ : .................... 14626
United Gas Pipeline Co ........... '14627
United Gas Pipeline Co. et al.. 14627

Meetings; Sunshine Act .............. 14703

FEDERAL HIGHWAY ADMINISTRATION
Notices
Meetings:

Highway cost allocation
study; inquiry ....................... 14662

FEDERAL INSURANCE ADMINISTRATION

Proposed Rules
Flood elevation determinations:

Arkansas ............... .................... 14563
Illinois (2 documents) ... 14564, 14566
Iowa; correction .............. 14567
Kansas ...................................... 14567
Louisiana (2 documqnts) .......... 14568,

- 14569
Michigan (2 documents)......... 14569,

14570
M ississippi ................................. 14571
Missouri (2 documents) 14571, 14572
New Hampshire ........... 14573
North Carolina ........... ; ............. 14573
Ohio (2 documents) ...... 14574, 14575
Texas ........................................... 14576

FEDERAL LABOR RELATIONS AUTHORITY
Notices
Unfair labor practices cases;

processing ................................... 14634

FEDERAL MARITIME COMMISSION -

Rules
Practice and procedure:

Declaratory order petitions .... 14560"

Proposed Rules
Practice and procedure:

Prehearing and discovery pro-
cedures improvement; ad-
vance notice ........................... 14582

CONTENTS

Notices
Agreements filed, etc ................... 14635

FEDERAL MEDIATION AND CONCILIATION
SERVICE

Proposed Rules
Health care industry labor dis-

putes; board of inquiry proce-
dures; advance notice ............... 14577

FEDERAL PREVAILING RATE ADVISORY
COMMITTEE

Notices
Meetings:

Prevailing Rate Advisory
Committee; cancellation . 14635

FEDERAL RAILROAD ADMINISTRATION
Notices
Hazardous materials; emergen-

cy order limiting movement;
prehearing conference ............. 14664

Trustee's certificates purchase*
applications:

Chicago, Rock Island & Pacif-
icRailroad Co .....----- . 14663

FEDERAL RESERVE SYSTEM
Notices
Meetings; Sunshine Act ............. 14703

FOOD AND DRUG ADMINISTRATION
Rules
Biological pr6ducts:

BCG vaccine; standards ........... 14541
Human drugs:

Parenteral drugs, large' vol-
ume, in plastic containers;
compatibility studies; ad-
ministrative stay ................... 14540

Notices
Human drugs:

Bacitracin-Polymyxin B-Neo-
mycin topical ointment; ex-

•emption from certification.. 14638
Medical devices:

Serum alcohol control; peti-
tion for reclassification ........ 14639

Durasoft contact lens; premar-
ket approval ........................ 14639

Meetings:
Consumer Exchange ................ 14637

* Tea Experts Board; change in
date ......... : ............................... 14640

Radiological health:
Medical radiation technolo-

gists; qualifications; recom-
mendatibns; inquiry .............. 14637

GENERAL SERVICES ADMINISTRATION
Notices
Public utilities; hearings, etc.:

Alabama Public Service Com-
mission ................................ 14635

Federal Communication Com-
mission ....... ... 14635

Michigan Public Service Com-
mission ................ 14636

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See aiso Alcohol, Drug Abuse,
and Mental Health Adminis-
tration; Disease Control Cen-
ter; Food and Drug Admin-
istration; Health Services
Administration; National In-
stitute for Occupational Safe-
ty and Health; National
Institutes of Health.

Proposed Rules
Public broadcasting: equal em-

ployment opportunity: ad-
vance notice ............................... 14582

HEALTH SERVICES ADMINISTRATION
Notices
Health care centers, primary;

grant applications; productiv-
ity7effectiveness evaluation
measures ................ 14640

HEARINGS AND APPEALS OFFICE,
ENERGY DEPARTMENT

Notices
Applications for exception:

Cases filed (3 documents) ........ 14628,
14630, 14632

HERITAGE CONSERVATION AND
RECREATION SERVICE

Notices -
Historic Places National Regis-

ter; additions, deletions. etc.:
California et al ....; ..................... 14645

HISTORIC PRESERVATION, ADVISORY
COUNCIL

Notices
Livestock grazing and range Im-

provement programs; memo-
randum of agreement Interior
Department, proposed ............. 14648

HOUSING AhND URBAN DEVELOPMENT
DEPARTMENT

See Federal Insurance Adminis-
tration.

IMMIGRATION AND NATURALIZATION
SERVICE

Proposed Rules
Ports of entry; opening and clos-

ing:
Indus, Minnesota ...................... 14562

INDUSTRY AND TRADE ADMINISTRATION
Notices
Meetings:

Computer Peripherals. Com-
ponents and Related Test
Equipment Advisory Com-
m ittee ....................................... 14613

Numerically Controlled Ma-
chine Tool Technical Advi-
sory Committee; change In

'date .......................................... 14614
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CONTENTS

INTERIOR DEPARTMENT

See also Heritage Conservation
and Recreation Service; Land
Management Bureau; Nation-
al Park Service.

Notices
Meeting.

Outer Continental Shelf Advi-
sory Board ............... 14646

INTERNAL REVENUE SERVICE
Rules
Employment taxes:

State individual income taxes,
Federal collection and ad-
ministration ........................... 14552

Income taxes:
Class life asset depreciation

range system; reporting re-
quirements simplification;
correction .............................. 14548

On-the-job training and child
care facilities; amortization
of expenditures ...................... 14548

INTERSTATE COMMERCE COMMISSION
Notices
Hearing assignments ................... 14664
Motor carriers:

Household goods; declaratory
order decision; North Ameri-
can Van Lines, Inc ................ 14702

Permanent authority applica-
tion ( documents) ..... 14675, 14688

Temporary authority applica-
tions ......................................... 14665

Transfer proceedings ............... 14665
Rerouting of traffic:

Vermont Railway, Inc ............. 14664

JUSTICE DEPARTMENT

See also Drug Enforcement Ad-
ministration; Immigration and
Naturalization Service.

Rules
Financial Privacy Act; imple-

mentation ................. 14553
Notices
Meetings:

Circuit Judge Nominating
Commission, U.S ................... 14647

LABOR DEPARTMENT

See Employment and Training
_ Administration; Mine Safety

and Health Administration;
Occupational Safety and
Health Administration; Pen-
sion and Welfare Benefit Pro-
grams Office.

LAND MANAGEMENT BUREAU
Rules
Public Land orders:

Arizona ...................................... 14559

.Notices
Coal leases:

Colorado ....................... ...... 14644

Environmental statements;
availability, etc.: .

Opter Continental Shelf; Gulf
of Mexico; oil and gas lease
sale ........................................... 14643

Meetings:
Rawlins District Grazing Ad-

visory Board ........................... 14644
Outer Continental Shelf:

Oil and gas leases; Gulf of
Mexico, Destin Dome ............ 14643

MARITIME ADMINISTRATION
Notices.
Applications, etc:

Great Lakes-Atlantic Steam-
ship Co ..................................... 14614

MINE SAFETY AND HEALTH
ADMINISTRATION

Notices
Petitions for mandatory safety

standard modificatlom
Alabama Fuel Co ...................... 14648
Keystone Coal Mining Corp ... 14648
Pitkin Iron Corp. et al ............ 14649

NATIONAL INSTITUTE FOR
OCCUPATIONAL SAFETY AND HEALTH

Notices
Occupational health nurse and

employee health course revi-
sion; meeting .............................. 14636

NATIONAL INSTITUTES-OF HEALTH
Notices
Meetings:

Biometry and Epidemiology
Contract Review Commit-
tee; Cancellation ................... 14641

Diabetes National Advisory
Board ....................................... 14643

Epilepsy Advisory Commit-
tee ............................................. 14642

Heart, Lung, and Blood Re-
search Review Committee A.. 14642

Microprocessor-based ma-
chines, intelligent, confer-
ence. ................. 14641

Mental Retardation Research
Committee .............................. 14642

Minority Access to Research
Careers Review Committee.. 14643

Scientific Counselors Board.... 14642

NATIONAL PARK SERVICE
Notices
Meetings:

Kalaupapa National Historl-
cal Park Advisory Comnis-
sion .......................................... 14646

NATIONAL SCIENCE BOARD
Notices
Meetings, Sunshine Act ........... 14703

NATIONAL TECHNICAL INFORMATION
SERVICE

Notices
Inventions, Government-owned;

availability for licensing (2
documents) ............... 14614, 14615

NAVY DEPARTMENT
Notices
Environmental statements;

availability. etc.:
Naval Weapons Center, China

Lake, Calif.; land withdraw-
al ................................... . .. 14620

NEIGHBORHOOD REINVESTMENT
NATIONAL CORPORATION

Notices
M eetings ...................................... 14653

NUCLEAR REGULATORY COMMISSION
Notices
Applications, etc.:

Connecticut Yankee Atomic
Power Co ................................ 14654

Duke Power Co .......................... 14654
Metropolitan Edison Co. et al. 14654
Nuclear Engineering Co., Inc.. 14655
Virginia Electric & Power Co 14655
Privacy Act; systems of rec-

ords ....................... 14653
Light water reactor plants; in-

vesUgatlon and evaluation of
stress corrosion cracking in
piping ............... 14655

OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION

Rules
Health and safety standards:

Lead; exposure; partial judi-
cial stay ..................... 14554

Notices
State plans; development, en-

forcement, etc.:
Wyoming . .......... 14649

PENSION AND WELFARE BENEFIT
PROGRAMS OFFICE

Notices
Employee benefit plans:

Prohibitions on transactions;
exemption proceedings, ap-
plications, hearings, etc. (3
documents) .................. 14650, 14651

PERSONNEL MANAGEMENT OFFICE
Rules
Regulations, proposed and In-

terim; extension of time for
comment .................................... 14533

RURAL ELECTRIFICATION
ADMINISTRATION

Proposed Rules
Specifications for 15 and 25 kV

primary underground power
cable ..................... 14607

SECURITIES AND EXCHANGE
COMMISSION

Notices
Self-regulatory organizations;

proposed rule changes:
Boston Stock Exchange, Inc - 14657
Chicago Board Options Ex-

change, Inc ............. 14657
New York Stock Exchange,

Inc ...................... 14659
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Hearings, etc.:
Anchor Spectrum Fund, Inc .. 14656
Cardiac Pacemakers, Inc ......... 14657
E. I.-Liquidating Corp .............. 14658
Fuelteck Corp ........................... 14658
HAI, Inc ................ 14658
Highland Malt, Ltd ................. 14659
Neptune International Corp.. 14659
Servomation.Corp ..................... 14661
Valhi, Inc; .................................. . 14662

SOIL CONSERVATION SERVICE
Notices
Environmental statements;

availability, etc.:
Salt-Camp Creek Watershed,

Okla .................. 14609

SURFACE MINING AND RECLAMATION
OFFICE

Rules

Surface coal mining and recla-
mation operations; permanent
regulatory program .................. 14902

'TEXTILE AGREEMENTS.
IMPLEMENTATION. COMMITTEE

Notices

Cotton and man-made textiles:
India ........................................... 14617

Man-made textiles:
Colombia ................................. 14616

TRANSPORTATION DEPARTIMENT

See Federal Highway Adminis-
tration; Federal Railroad Ad-
ministration.

TREASURY DEPARTMENT

-See Alcohol, Tobacco and Fire-
arms Bureau; Internal Reve-
nue Service.

WATER RESOURCES COUNCIL
Rules
Upper Mississippi River Basin

Commission; guidelines for
public participation in master.
plan ................... 14537

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH .13, 1979



list of cfr parts affected in this issue
The following numerical guide is a list-of the parts of each title of the Code of Fedoal Regulations affected by documents published in today's issue. A

cumulative list of parts affected. covering the current month to date, follows beglmnng %ith the second Issue of the month.
A Cumulative Ust of CFR Sections Affected Is published separately at the end of each month. The guide Ests the parts and sections affected by documents

published since the revision date of each title.

1 CFR
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Ch- l l ...................................... 14562

3 CFR
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5 CFR

Ch. I ...................... 14533

7 CFR
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907 .................................................. 14533

PROPOSED RULES:

1073 ........................... 14591, 14604
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1138 .............................. 14602 14607
1701 .......................................... 14607

8 CFR

PROPOSED RULES:

100 ..................... 14562

10 CFR
212................................................... 14534
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27 CFR
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28 CFR
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120 ........................ 11750
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14 CFR
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379 .................................................. 12405
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16 CFR
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17 CFR

1..................:::::::::""".......
12 ..... ,...............
140 ...................................................
145 ...................................................
147 ...................................................
211 .................... ...
240 ...................................................
241 ............................
250... ................
256 ............................

13439
12027
11458
13458
13458
12163
11751
11537
11541
11541

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



FEDERAL REGISTER

17 CFR-Continued

PROPOSED RULES:
Ch. I ........................................ 13494
210 ............................................ 12201
270 ................................ 12202,12204

18 CFR

154 ................................................... 13460
280 ................................................... 12409
281 ........................................ 12409,13464
282 ................................................... 12409
283 .................................................. 12409
284 .............. 12409
285 ................................................. 12409
286 ........................................ 12409,13473
708 ................................................... 14537
803 ................................................... 13473

PROPOSED RULES:
4 ............................................. 12432
16 .............................................. 12432
131 ............................................ 12432
290 ............................... 12438,14562

19 CFR

6 .................................................... 12028
101 ................................................... 12029
141 .................................................. 12411
153 ................................................... 12417

20 CFR

404 ......... ......... 12418,13473
410 ....... ............ 12164
416 ........ 12578,12579
653 ................. 13244
680.......................... ... 12394
901...................... . . . 11751

PROPOSED RULES:
404 ......... 12205
680 ............... ... 13188

21 CFR

7 ..................................................... 12164
16 ................................................. 13234
81 ..................... 12169
103 ................................................... 12169
129 ........... ................................ 12173
131 ................................................... 11752
184 ................................................... 12991
193 ................................................... 13473
310 ........... ; ............ 11753,14540
520 ........................................ 12991,12992
-522 ........................................ 11754.,12992
561 ........................................ 12030,13473
610 .................................................. 11754
620 ................... .. 14541
800 ................................................... 13234
1310..' ................................. 12993

PROPOSED RULES:

81 .............................................. 12205
207 ............................................ 12208
210....; ....................................... 12208
225 ............................................ 12208
226 ............................................ 12208
333 ............................................ 13041
436 ............................................ 11788
455 ............................................ 11789
501 ............................................ 12208
510 ............................................ 12208
514 ........................................... 12208
522 ..................... 12208
555 ............................................ 11789
558 ................................. * ......... 12208

* 870 ............................................ 13284

22 CFR

PROPOSED RULS:
17 ............................................ 12457
22 ............... 12209

23 CFR

630 ....................................... 11541.11754
655 ........................................ 11543,12646
661 ........................ 1154
771 ........................ 12995
924 ................. 11543

PROPOSED RULES:
645 ..................... ..... 12209

24 CFR

300 ................................................... 11755
811 .................. 12358
1914 .......................... 12175-12179.13475
1915 ...................................... 12995.13477
1917 ................ : ................................ 11755-

11758, 12180-12190. 12427,
12646-12668, 12996-13006

1931 ................... 12668

PROPOSED RULES:

880 ..................... 11566
881 ..................... 11566
883...................... 11566
1917 . ................. 13501-

13527, 14563, 14564, 14566-
14576

25 CFR

221 ................. 12191,12192
700 .................................................. 13007

PROPOSED RULES:
55 ............................................ 12210
120a ............... 12458
273 ............ . 13042

26 CFR

1 ............................................ 12418.14548
31 .................................................... 14552

PROPOSED RULES:
1 ............ .. 11789,12459
20 .................................. 11791.12459
25 ...... .... 11791
26 ......... ............. 13043
31 ......................................... 12213

27 CFR

PROPOSED RULES:
4 ..............................................
5 ............................................
7 ...................... .......................
47 ................ :: --'°........ ........
178 ............................... ...
179 ................... ...........

28 CFR

20 ........................ ........................
50 ................... .............. ........ .

14577
14577
14577
U795
11795
11795

12031
14553
11996

301 ........................................ 11759,13008

P OPOSED RULES:

Ch.I ......................................... 11804
2 ................................................ 12692

29 CFR

1404 ......................... 13008
1. ... 13278

1607 ..................................... 11996
1910 . ................. 14554
1952 .......... . 11760, 13013
2510 .............................................. 11761

PROPOSED RULES:
Ch. = .. ....... 14577

30 CFR

Ch. VII .... . .. 17795, 14902

PROPOSED RULES:
211 12046, 12052, 12058
250 13527

31 CFR

103 ......................
500 ........ .................. .... ..
515 .................................................
520 .....................

32 CFR

159.................... ........ --
246 ........... .
575 ........

11996
13478
11764
11768
11771

12669
11774
11781

PROPOSED RULES:

988 .. 12064

32A CFR

PROPOSED RULS:
Ch.iV ........... ......... 12562

33 CFR

117................ 12031, 12670,13478
165 ................ ....... ........... 11546
207 ............................ .... 12192

PROPOSED RULES:
117 ........................... 11566,13543
126 .......................... 12693157 ............. ... .. ........... 11567
401 ......................................... 12065

36 CFR

313 ............................. 12671
322 .................. .. 12671
327 ................................................. 12672

37 CFR

PROPOSED RULES:
Ch. I ... ........ ............. ..... ... ... 12562

8 CFR

PROPOSED RULES:
3 .................................... 12694,13544

39 CFR

955 ........................ 13013

40 CFR

52 ...... 12420-12422, 13478-13480.14555
60 . ... ............. 13480
65 ...................... 12192,

12423, 13015-13081, 13481-13489,
14558

162............. .......

440 ... .................

13019
13490
11546

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



FEDERAL REGISTER

40 CFR-Contlnued
PROPOSED RULES:

52 ........... 11798, 12459, 13545
56 .............................................. 13043
65 ...................... 12461, 12463, 13546
86 .............................................. 11802
180 ............. ........ 13547
231............ ...... ..........14578
250 ............................................ 13548

41 CFR
Ch. 101 ................................ 12031, 13024
60-3 ........................ 11996
42 CFR

52 ............................... 13025
91 ..................................................... 12034
431.-...................*............... 12578, 12585

PROPOSED RULES:

59 .............................................. 13549
473 ............................................ 12067

43 CFR

3200 .................... ............................ 12037
3220 ................................................. 12037

PROPOSED RULES:
4 ....................... 11803
3500 ......................................... 12464

PUBLIC LAND ORDERs:
5658 ................................................. 14559
45 CFR

25 ..................................................... 13028
205.. ............................... 12578, 12579
233 ........................ 12424

PROPOSED RULES:
Ch. XX ................... 12562
87 ............................ 14582
119 ............................................ 11567
120 ............................................ 11567
134 ............................................ 11567
161h ............................... A ....... 13048
166 ..................... 11567
233 ....................... ; .................... 12214
234 ............................................ 11803
670 ............................................ 12214
1061 .................... 12708

46 CFR
31 ................ ..... ..............................
5b0....,..........................,,............

•1...,................o....................,.

91.,.......... ............... .. ... ... .......

176 ...................................................
189 ...................................................
502 ...................................................
530 ................................................. ..
531 ........... *............... - -... .................
536.. ...... .........................................

PROPOSED RULES:

31.

502

53 .°............. ..............
536..... 7 .........................

32 ................................

34................................
502...,............ .........

47 CFR

0.................................

2....... ......................
81 .....................................

13491
13492
13491
13491
13492
13492
14560
12194
11547
11547

12562
12717
12717
12717
14582

12424
12425
12679
12194

97 .......................................... 12679,12681

PROPOSED RULES:

Ch.I ......................................... 12466
31 .............................................. 13051
33..; .......................................... 13051
42 ...................... 13051
43 .............................................. 13051
73 .............................................. 11568
94 ................. 12220,12221
97 ............................ 12473

48 CFR

PROPOSED RULES:

Ch.I ............. .......................... 12225
3 ............................................... 13053

.4 ................................................. 13053
5 ............................. .............. 13053
20 .................. ........................... 13053
25 ............................................. 13053
28............................................ 13053

49 CFR

171 ................................................... 14105
173 .................................................. 14195
178 ................................................... 14198
211 ................................................... 13028
230 ................................................... 11547
531 ................................................... 11548
571 ................................................... 11549
573 .................................................. 11551
1001 .............................................. .1302D
1011 ........... ..... ........... 12420
1033.. 11783-12041,12195,12196, 13030
1124 ....................... 11783
1125 ...................... 13030
1245 ................................................. 11551
1246 ..... # ........................................ 11551

PROPOSED RULES:

Ch I-VI ................................... 11674
171 ................................ 11569,12820
172 ................................ 11569,.12820
1,73 ................................ 11569, 12820
174 ................................ 11569,12820
175 ............................................ 11560
176 ................................ 11569,12820
177 ................................ 11569,12826
178 ........................................ ... 12826
179 ............................................ 12826
191 ............................................ 12070
395 ........ .................... 12717
571 ..................... 12072
581 .............. ...... 11569

•1082 ......... .......... 12473.
1331 .............................. 12074,12718

50 CFR

26 ...................... ,, 13031
33 .......................................... 12681-12683

PROPOSED RULES:

Ch. II ....................................... 12562
Ch. VI .................................... 12562
17 .......... ...... 12382,12386,12390
651 ......................................... 1171

FEDERAL REGISTER PAGES AND DATES-MARCH
Pages Date

11517-11727 .................................. Mar. 1
11729-12015 ................................. 2
12017-12149... .......................... 5
12151-12397 .......................... 6
12399-12599 ............. ...... .. 7
12601-12951 .............................. 8
12953-13434 ................................. 9
13435-14531 .................................. 12
14533-15463 .................................. 13

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



14533

rules and regulations
This section of the FEDERAL REGISTER contains regulatory documents having general appricobirlty and legal effect most of which are keyed to and

codified in the Code.of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are lited in the first FEDERAL REGISTER issue of each

month.

[6325-01-M]
Title 5-Administrative Personnel

CHAPTER I-OFFICE OF PERSONNEL
MANAGEMENT

EXTENSION OF TIME FOR PUBLIC
COMMENT ON OPM INTERIM REG-
ULATIONS

AGENCY: Office of Personnel Man-
agement.

ACTION: Extension of comment
period on interim regulations.

SUNMARY: The Office of Personnel
-Management is extending the com-

ment period on the interim regula-
tions shown below. This extension is
being made to make it easier for agen-
cies, unions, and interested members
of the public to comment on the nu-
merous OPM amendments to the Code
of Federal Regulations resulting from
the enactment of the Civil Service
Reform Act of 1978, (Pub. L 95-454).

The regulations affected and the
new comment dates are:

Regulations Published in FEDERAL
REGISTER,- VoL 44, No. 11-Tuesday,
January 16, 1979 (44 FR 3441, 3446,
3447)

Part 308-Volunteer Service. Old
Comment Date: March 12, 1979. New
Comment Date: April 30, 1979..

Part 315-Career and'Career Condi-
tional Employment-Probationary Pe-
riods for New Managers and Supervi-
sors. Old Comment Date: March 12,
1979. New Comment Date: April 30,
1979.

Part 430-Performance Appraisal.
Old Comment Date: March 12, 1979.
New Comment Date: May 12, 1979.

Regulations Published in FEDERAL
REGISTER, Vol. 44, No. 14-Friday, Jan-
uary 19, 1979 (44 FR 3945)

Part 330-Recruitment, Selection,
and Placement (General)-notifing
State Job Service Offices of Federal
Vacancies. Old Comment Date: March
20, 1979. New Comment Date: April 30,
1979.

Regulations Published in FEDERAL
REGISTER, VoL 44, No. 16-Tuesday,
January 23, 1979 (44 FR 4649, 4650)
- Part 315-Career and Career Condi-
tional Employment-Disabled Veter-
ans.

Part 316-Temporary and Term Em-
ployment-Disabled Veterans.

Part 410-Training.
Part 550-Pay Administration (qen-

eral)-Reductions in Military Retired
Pay.

Part 831-Retirement. Old Comment
Date for these Parts:,March 26, 1979.
New Comment Date for these Parts:
April 30, 1979.

Regulations Published in FEDERAL
REGISTER, VoL 44, No. 34-Friday, Feb-
ruary 16, 1979 (44 FR 10041)

Chapter 1-Office of Personnel Man-
agement, Civil Service Reform. Sub-
ject: Interim Regulations delegating
authority to agencies to take certain
actions without prior approval of
OPM. Old Comment Date: April 17,
1979. New Comment Date: June 16,
1979.
EFFECTIVE DATE: March 12, 1979.
FOR FURTHER INFORMATION
CONTACT:

Comments or questions on specific
regulations should be addressed to
the individual whose name and ad-
dress are given In the "FOR FUR-
THER INFORMATION CON-
TACT" section of each regulation.
Comments or questions on the over-
all extension of the comment period
itself should be directed to Frank A.
Lanclone, (202) 632-6898.

OFFICE OF PERSONNEL
MAIAG ENT,

BEvERLY M. JONES,
Issuance System Manager.

[FR Doc. 79-7254 Filed 3-12-79; 8:45 am]

[3410-05-M]

Title 7-Agriculture

CHAPTER VII-AGRICULTURAL STA-
BILIZATION AND CONSERVATION
SERVICE (AGRICULTURAL ADJUST-
MENT), DEPARTMENT OF AGRICUL-
TURE

SUBCHAPTER D-PROVISIONS COMMON TO
MORE THAN ONE PROGRAM

PART 795-PAYMENT LIMITATION

AGENCY: Agricultural Stabilization
and Conservation Service.
ACTION: Correction of Subchapter D
Heading.

SUMMARY: In F.R. Doc. 44-2567 ap-
pearing on page 2567 in the FEDERAL
REGisTzR of January 12, 1979, the Sub-
chapter D heading is corrected by de-
leting the word "person" and inserting
the word "program".
FOR FURTHER INFORMATION
CONTACT.

Mr. Robert Coplin, (202) 447-3471.
Signed at Washington, D.C. on

March 2, 1979.
RAY FnTZGERAim,

Administrator, Agricultural Sta-
bilization and Conservation
Service. 

I

[FR Doec. 79-7480 Filed 3-12-79; 8:45 am]

[3410-02-M]

CHAPTER IX-AGRICULTURAL MAR-
KETING SERVICE (MARKETING
AGREEMENTS AND ORDERS;
FRUITS, VEGETABLES, NUTS), DE-
PARTMENT OF AGRICULTURE

ENavel Orange Regulation 455, Amendment
2]

PART 907-NAVEL ORANGES
GROWN IN ARIZONA AND DESIG-
NATED PART OF CALIFORNIA

Limitation of Handling

AGENCY: Agricultural Marketing
Service, USDA.
ACTION: Final Rule.
SUMMARY: This action increases the
quantity of navel oranges that may be
shipped during the period March 2-8,
1979. Such action is needed to provide
for orderly marketing of fresh navel
oranges for the period specified due to
the marketing situation confronting
the orange industry.
DATES: The amendment is effective
for the period March 2-8, 1979.
FOR FURTHER INFORMATION
CONTACT. ,

Charles R. Brader, (202) 447-6393.
SUPPLEMENTARY INFORMATION:
Findings. Pursuant to the marketing
agreement, as amended, and Order No.
907, as amended (7 CFR Part 907), reg-
ulating the handling of navel oranges
grown In Arizona and designated part
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of California, effective under the Agri-
cultural Marketing Agreement Act of
1937, as amended (7 U.S.C. 601-674),
and upon the basis of the recommen-
dations and information submitted by
the Navel Orange Administrative
Committee, established under this
marketing" order, and upon other in-
formation, It is found that the limita-
tion of handling of navel oranges, as
hereafter provided, will tend to effec-
tuate the declared policy of the act by
tending to establish and maintain such
orderly marketing conditions for such
oranges as will .provide, in the inter-
ests of producers and consumers, an
orderly flow of the supply thereof to
market throughout the normal mar-
keting season to avoid unreasonable'-
fluctuations in supplies and prices,
and is not for the purpose of maintain-
ing prices to farmers above the level
which it is declared to be the policy of
Congress to establish under the act.
This regulation has not been deter-
mined significant under the USDA cri-
teria for implementing Executive
Order 12044."

The committee met on March 7,
1979 to consider supply and, market
conditions and other factors affecting
the need for regulation, and recom-
mended quantities of navel oranges
deemed advisable to be handled during
the specified weeks. The committee re-
ports the demand for navel oranges
continues improving.

It is further found that it is imprac-
ticable and contrary to the public in-
terest to give preliminary notice,
engage in public rulemaking, and post-
pone the effective date until April -12,
1979 (5 U.S.C. 553), because of insuffi-
cient time between the date when in-
formation became available upon
which this regulation and amendment
are based and the effective date neces-
sary to bffectuate the declared policy
of the act. Interested persons were.
given an opportunity to submit infor-
mation and views on the regulation at
an open meeting, and the amendment
relieves restrictions on the handling of
navel oranges. It is necessary to effec-
tuate the declared purposes of the act
to make these *regulatory provisions
effective as specified, and handlers
have been apprised of such provisions
and the effective time.

1. Paragraph (a)(1) and (a)(2) in
§ 907.755 455 as amended (44 FR
11745, 12606), is hereby further
amended to read:

§ 907.755 Navel Oange Regulation 755.
(a)* **

(1) District 1: 978,000 cartons.
(2) District 2: 172,000 cartons.

• * S * *

(Sees. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)-
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Dated March 8, 1979.
D. S. KuRyiosxI,

Acting Deputy- Director, Fruit
and Vegetable Division, Agri-
cultural Marketing Service.

[FR Doc. 79-7617 Filed 3-12-79; 8:45 am]

[6450-01-M]

Title 10-Energy

CHAPTER If-DEPARTMENT OF
ENERGY

(Docket No. ERA-R-78-16]

PART 212-MANDATORY
PETROLEUM PRICE REGULATIONS

Resubmission andRefiling of FEO-96,
Pl10, and EIA-14 Forms

AGENCY: Economic Regulatory Ad-
ministration, Department of Energy.
ACTION: Final rule.
SUMMARY: The Economic Regula-
tory Administration (ERA) of the De-
partment of Energy (DOE) hereby
adopts amendments to the Mandatory.
Petroleum. Price Regulations concern-
ing the resubmission and refiling of re-
finer monthly cost allocation report
forms. Under these amendments, re-
finers vill not be permitted to refile
FEO-96, FEA/DOE P110 or DOE EIA-
14 forms after one year from the date
of the -original filing, except (1) re-
ports for periods prior to one year
from the date of refiling may be re-
filed through June- 1, 1979, (2) where'
expressly authorized by DOE regula-
tion or order, or (3) where written per-
mission to resubmit or refileis granted
for good cause-shown.

The primary function of the refiner
cost allocation report is to provide the
data necessary for the DOE to assure
compliance with the .DOE price regu-
lations applicable to refiners. The pur-
pose of these amendments is to
ensure, for the benefit of industry
compliance efforts and DOE enforce-
ment functions, more stabilized audit
data by. providing explicit regulatory
provisions regarding the time for refil-
ng cost allocation reports and the
type of. revisions which may be made
on the forms.
EFFECTIVE DATE: May 1, 1979.
FOR- FURTHER INFORMATION
CONTACT: ....

William Webb (Office of Public In-
formation), Room B-110, 2000 "M"
Street, NW., Washington, D.C. 20461
(202) 634-2170.
Carl Corrallo (Solicitor to the. Spe-
cial Counsel for Compliance), De-
partment of Energy, Room 3407,
12th and Pennsylvania Avenue, NW.,
Washington, D.C. 20461 (202) 633-
8288.

Doug McIver (Entitlements Program
Office), Economic Regulatory Ad.
ministration, Room 6128-I, 2000 "M'
Street, NW., Washington, D.C. 20461
(202) 254-8660.
Clyde Dehoff (Office of Enforce-
ment Policy and Planning). Econom-
Ic Regulatory Administration, room
5114-G, 2000 ' "M" Street, NW.,
Washington, D.C. 20461 (202) 254-
3426.
-Lloyd Costley (Office of Regulations
and Emergency Planning), Economic
Regulatory Administration, Room
2314, 2000 "M" Street, NW., Wash-
ington, D.C. 20461 (202) 254-8034.
Jeffery Conrad (Office of General
Counsel), Department of Energy,
1000 Independence Avenue, SW.,
Room 6A-127, Washington, D.C.
20585, (202) 252-6754.

SUPPLEMENTARY INFORMATION:
I. Background.
II. Amendments Adopted.

L BACKGROUND

On October 11, 1978, the DOE Issued
a Notice of Proposed Rulemaking and
Public Hearing (43 FR 47978, October
18, 1978) to amend'certain provisions
of the DOE's petroleum price regula-
tions applicable to refiners which
would limit the resubmisslon and refil-
ing of refiner monthly cost allocation
reporting forms.

Section 212.126(b) of the DOE Man-
datory Petroleum Price Regulations D

(10 CFR 212.126(b)) requires that re-
finers

* 1 shall pretare and file with the FEO
periodic reports In accordance with forms
and instructions Issued by FEO. Each refln.
er shall submit Its calculations under the
formulas of § 212.83 in accordance with
forms and instructions issued by FEO.
(This requirement, effective January
14, 1974, was issued by the Federal
Energy Office (FEO) (39 FR 1924,
January 15, 1974) to replace an Identi-
cal requirement contained In the Ini-
tial mandatory petroleum price regula-
tions issued by the Cost of Living
Council on August 17, 1973 (6 CFR

.150.363(a)(2), 38 FR 22536, August 22,
1973).

Pursuant to this provision, the FEO
issued a mandatory reporting form,
the PEO-96, applicable to all U.S. "re-
finers" as that term Is defined in 10
CFR 212.31. In January 1976, the
PEO's successor agency, the Federal
Energy Administration, Issued a new
form to replace the FEO-96, the PI10-
M-1 (P110). Effective July 1978, the
EIA-14 form replaced the P110. Pursu--
ant to the requirement in §212.126
that refiners file "periodic reports,'
the instructions to FEO-96, P110 and
EIA-14 require that the form be filed
monthly, and, with respect to the P110
and EIA-14, 45 days after the last day
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of the month to which the data are
applicable (month of measurement).
The FEO-96 was required to be filed
within 10 days after the month of
measurement.

The primary purpose of the FEO-96,
P110, and EIA-14 ("Refiner's Monthly
Cost Allocation Report") is to assure
compliance with and enforcement of
§ 212.83 of the DOE price regulations,
which prescribes the method of allo-
cating the increased costs that refiners
may add to lawful May 15, 1973 selling
prices when calculating current maxi-
mum selling prices of covered prod-
ucts. The FEO-96, P110, and EIA-14
also provide the data-necessary for the
DOE to fulfill its responsibility to
monitor certain -cost and price move-
ments within the United States petro-
leum industry.

The FEO-96, P110, and EIA-14 all
provide for amending an initial filing
and resubmitting a revised report.
(See, for -example, EIA-14, 'Tart 1,
Identification Data" item (7).) We rec-
ognize that these reports sometimes
require the use of estimated data and
that in dealing with such calculations
some good faith errors are unavoid-
able. However, in order to more effec-
tively stabilize cost allocation data for
the purpose of finalizing compliance
actions or audits, and to prevent possi-
ble circumvention of the regulations
by inappropriate use of the resubmis-
sion procedure, it is necessary to issue
explicit regulatory provisions regard-
ing the time for refiling cost allocation
reports by refiners and the types of re-
visions which may be made on the
forms.

In the October 11, 1978 Notice, we
proposed to limit the-period for refil-
ings to 60 days from the date of the
original filing, with two exceptions: (1)
Where expressly authorized by, DOE
regulation or order- or (2) where writ-
ten permission to resubmit or refile is
granted by DOE for good cause shown.

In response to our request in the Oc-
tober 11 Notice, we received 53 written
comments addressed to the proposed
amendments. A public hearing was
held in Washington, D.C. at which 15
persons testified. While several com-
menters agreed with the DOE that a
reasonable time limit and objective
framework was needed regarding the

,reporting and auditing of industry
-cost/price data, most of the oral and
written comments reflected opposition
to the proposal, primarily with respect
to the proposed 60-day limitation. The
major negative arguments presented
regarding the 60-day proposal were as
follows. (a) The 60-day limitation
would effectively preclude adjust-
ments for certain costs which are
often not finalized within 60 days (for
example, marine transportation costs
including demurrage, late liquidation
by customs of import volumes, and ad-

ditonal costs due to corrections made
by internal and private external audits
after 60 days) and such denial of a
practical opportunity to recoup costs
is a denial of the statutory right to A
dollar-for-dollar cost passthrough; (b)
any increased allowable costs in a
prior period due to retroactive DOE
interpretations, rulings and clarifica-
tions and court decisions could not be
automatically reported by a unilateral
refiling of an amended cost allocation
form; (c) would freeze inaccurate data
and often give the false appearance of
an overcharge; (d) is inconsistent with
longer resubmission periods estab-
lished by other agencies. , -

II. AmENi mrs Anopr

We have carefully considered the
comments of -all persons who partici-
pated in this proceeding, and we have
concluded that we should adopt the
proposed amendments to the present
reporting with certain Important
modifications.

Under these amendments, refiners
will have until June 1, 1979 (a period
of approximately eighty days from the
issuance date of the amendments) to
resubmit or refile cost allocation re-
ports for any month of measurement
beginning with September 1973. While
such resubmissions and refilings will
be automatically accepted, the adjust-
ed data submitted will be subject to
verification and approval.

After June 1, 1979, refiners may unl-
laterally resubmit or refle amended
cost allocation reports up to one year
from the date of the original filing,
and such amended reports will be rou-
tinely accepted subject to audit. The
one-year provision is a change from
the October 1978 proposal, which pro-
vided for a 60-day limitation. This
change should accommodate many of
the potential problems expressed in
the comments regarding a 60-day Mini-
tation.

After June 1, 1979, a refiner may re-
submit or refile an amendment to an
original filing that is more than one
year old only.

(A) Where expressly authorized by
DOE regulation or order, or (B) where
written permission is granted by DOE
for good cause shown.

ExAirLE #1: A refiner which files an
EIA-14 form on April 14, 1979, for the
February 1979 month of measurement
may not, after April 14, 1980, refile an
amended February 1979 EIA-14 form
without written permission from DOE.
Example #2: A refiner which filed Its
January.1978 P110 form on March 14,
1978, and Its February 1978 P110 form
on April 14, 1978, will in both cases,
have until June 1, 1979, to refile the
two reports. Example #3: A refiner
which filed its April 1978 P110 on
June 14, 1978, may not refile after

June 14, 1979, without written permis-
sion from the DOE.

As Indicated above any resubmis-
sions or refilings pursuant to the ini-
tial grace period exception and I year
exception are subject to standard
audit guidelines regarding verification
of allowable costs. With respect to the
type of revisions which may be made,
a refiner will not be permitted to use
the refiling procedures to circumvent
DOE regulations or frustrate current
DOE audits by, for example, reflecting
arbitrary reallocation of costs in a
prior period in order.to avoid the con-
sequences of an enforcement action.
The allocation of costs to particular
products in a particular month reflects
the election of certain options by re-
finers provided for by the price rules.
For example, certain costs attributable
to general refinery products (GRP)
may be allocated to sales of gasoline or
to sales of a number of products
within the GRP category. The election
of such allocation options, in turn,
effect calculation of maximum allow-
able prices In subsequent months. Ac-
cordingly, In the absence of a final
order or written permission from the
Department, such reallocation of costs
may not be reflected in the refilings of
DOE cost allocation forms permitted
during the one year period for refiling
or, in the case of older forms, by June
1, 1979.

Under the amendments adopted, ap-
plications for permission to resubmit
or reffle must be submitted in writing
to the DOE Special Counsel for Com-
pllane or the ERA Office of Enforce-
ment, as appropriate. The amend-
ments Include a provision that a find-
Ing of good cause will not be made rou-
tinely, and that the burden is on the
applicant to demonstrate that the
claimed errors or omissions in the ini-
tial report did not result from a failure
to exercise due care or diligence. Ap-
plications to resubmit or refile must be
accompanied by a written statement
completely describing the proposed ad-
Justments and the reasons therefor,
and a numerical schedule which re-
flects both the previously submitted
figures and the proposed adjusted fig-
ures. Finally, the disposition of such
actions will contain a concise state-
ment of the reasons why the applica-
tion was granted or denied, and shall
be appealable as an order under sub-
part H of 10 CFR Part 205. (DOE pro-
cedural regulations).

With respect to refilings pursuant to
other DOE regulations or orders, it
should be emphasized that the partic-
ular restrictions on the resubmiLon
or reflIng of these forms are not to be
construed as a broad policy affecting
other programs, such as the DOE enti-
tlements program, which permit on-
going refiling procedures.
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These amendments, as adopted, are
effective on May 1, 1979.
(Emergency Petroleum Allocation Act of
1973, Pub. L. 93-159, as amended. Pub. L.
93-511. Pub. t. 94-99, Pub. L. 94-133, Pub. L.
94-163. and Pub. L. 94-385; Federal Energy
Administration Act of 1974, Pub. L. 93-275,
as amended, Pub. L. 94-332, Pub. L. 94-385,
Pub. L. 95-70, and Pub. L. 95-91; Energy
Policy and Conservation Act, Pub. L. 94-163,
as amended, Pub. L. 94-385. and Pub. L. 95-
70; Department of Energy Orginization Act,
Pub. L. 95-91; E.O. 12009, 42 FR 46267)

In consideration; of the foregoing,
Part 212 of Chapter II, Title 10 of the
Code of Federal Regulations, is
amended as set, forth below.

Issued in Washington, D.C., on
March 6, 1979.

DAVID J. BARDIN,
Administrator, Economic
RegulatoryAdministration,

1. Section 212.126 is amended to add
a new paragraph (d) to read as follows: -

§ 212.126 Reports.

(d)() Resubmissions and refiling of
reports by refiners: A refiner shall ex-
ercise due care and diligence in" the
preparation of cost allocation reports
filed pursuant to this section. DOE
will routinely accept resubmissions or
refiling of such reports only within
one year after the original filing or
submission. Any entry contained in an
otherwise timely report which pur-
ports to change or adjust retroactively
an entry or allocation contained in a
report previously filed or submitted
shall be considered a refiling. or resub-
mission for purposes of this paragraph
and will not be given force or effect
absent compliance with the provisions'
of this paragraph.

(2) Exceptions. Notwithstanding the
provisions of subparagraph (d)(1) of
this section, a refiner may resubmit or
refile reports until June 1, 1979, for
months of measurement beginning
with September 1973; where expressly
authorized by DOE regulation or
order; or where DOE grants written
permission to r~submit or refile for
good cause shown.

(3) Applications to resubmit or refi-e-
In any application for permission to
resUbmit or refile a report pursuant to
subparagraph (d)(2), DOE will not
make a finding of good cause routine-
ly. Where it appearsthat such a find-
ing may adversely affect the interest
of the consuming public, a firm must
demonstrate in its application, at a
minimum, that the claimed errors ,or
omissions in the report or reports
which the firm seeks to replace or
modify did not result from a failure-to
exercise due care 'and diligence. Firms
must apply for permission pursuant to
subparagraph (d)(2), in writing, to the

DOE Office of Special Counsel for
Compliance or Office of Enforcement,
as appropriate. Applications to resub-
mit or refile must be accompanied by a
written statement completely describ-
ing the proposed adjustments and the
reasons therefor, and a numerical
schedule which reflects both the previ-
ously submitted figures dnd the pro-
posed adjusted. figures. The appropri-
ate DOE Office will dispose of each
application in writing, with a concise
statement of the reasons for granting
or denying the application. The dispo-
sition of such an application shall be
subject to appeal as an order under
Subpart H of Part 205.

[FR Doc. 79-7488 Filed 3-12-79; 8:45 am]

[6320-01-M] -.

Title 14-Aeronautics and Space

CHAPTER Il-CIVIL AERONAUTICS
- BOARD

SUBCHAPTER A-ECONOMIC REGULATIONS

[Regulation ER-IllO; Amendment- No. 11

PART 296--AIRFREIGHT FORWARD-
ERS AND-COOPERATIVE SHIPPERS
ASSOCIATIONS..

MARcir 8,.1979.
Adopted by th6 Civil Aeronautics

Board at its office in Washington, D.C..
AGENCY: Civil Aeronautics Board.
ACTION: Editorial Amendment.
SUMMARY: The amendment corrects
a drafting error to clarify the CAB's.
intent, as expressed in the preamble to
its recently reissued rules for indirect
cargo carriers (ER-1094, 44 FR 6634,
February I, 1979), that the relief and
exemption from section 408 of the Act,
when involving control relationships
of indirect cargo carriers, is mutual to
both sides of the transaction, and that
the exemption from section 409 ex-
tends to the officers of the carrier.
This editorial amendment is issued
under the delegated authority from
the CAB to its General Counsel in 14
CFR, 385.19. Procedures for review of
this amendment are found. in Subpart
C of Part 385 of the Organization Reg-
ulations (14 CFR § 385. 50-385.54).
DATES: Effective: April 3, 1979.
Adopted: March 8. 1979.
FOR FURTHER INFORMATION
CONTACT:

Joseph A. Brooks, Office of the Gen-
eral Counsel, Civil -Aeronautics
Board, 1825 Connecticut Avenue,
N.W., Washington, D.C. 20428, 202-
673-5442.

The Board amends Part 296 of its
Economic Regulations (14 CFR 296) as
follows:

Section 296.10 is amended by desig-
nating the existing paragraph as para-
graph (a), by re-designating existing
paragraphs (a) through (k) as (a)(1)
thrdugh (a)(1), respectively, and by
adding new paragraphs (b) and (C) to
read:

§296.10 Relief and exemption from the
Act.

(a) Indirect air carriers are hereby
relieved from the following sections or
subsections of the Act:

(,) Section 401 (Certification);
(2) Section 403 (Tariffs), except sec-

tion 403(b)(2);
NoTs.-Tariffs already on file with the

Board may be amended as provided In Part
221, and may remain in effect as evidence of
the rates and rules of that carrier until
March 14, 1979. Notice of any changes in, or
exceptions to, tariffs on file shall be filed
with the Board, and placed with that tariff.

(3) Section 404(a) (Carrier's duty to
provide service, etc.), except the re-
quirement to provide safe service,
equipment, and facilities in connection
with such transporatlon:

(4) Section 405 (Postal Rules & Reg-
ulations);

(5) Section 406 (Mall Rates):
(6) Subsection 407(b) (Disclosure of

Stock Ownership);
(7) Subsection 407(c) (Disclosure of

Stock Ownership by Officer or Direc-
tor); -

(8) Subsection 407(d) (Form of Ac-
counts);

(9) Section 408 (Consolidation,
Merger & Acquisition of Control);

(10) Section 409 (Interlocking Rela-
tionships); and

(11) Section 412 (Pooling and other
Agreements).

(b) Direct air carriers, common carrl-
ers that are not air carriers, and per-
sons substantially engaged in the busi-
ness of aeronautics are exempted from
section 408 of the Act with respect to
any control transactions Involving in-
direct air carriers.

(c) Any officer or director of an Indi-
rect air carrier is exempted from sed-
tion 409 of the Act, to the extent of
participation in interlocking relation-
ships involving an indirect air carrier.
(Sea. 204(m) of the Federal Aviation Act of
1958, as amended, 72 Stat. 743; 49 U.S.C.
1324. Reorganization Plan No. 3 of 1961. 75
Stat. 837, 2f FR 5989:49 U.S.C. 1324 (note).)

By the Civil Aeronautics Board:

Piup J. BAs, Jr.,
General Counsel

[FR Doc.79-7624 Filed 3-12-79: 8:45 am]
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[8410-01-M]

Title 18--Conservation of Power and
Water Resources

C14APTER VI-WATER RESOURCES
COUNCIL

PART 708-UPPER MISSISSIPPI RIVER
BASIN COMMISSION: PUBLIC PAR-
TICIPATION IN UPPER MISSISSIPPI
SYSTEM MASTER PLAN

Guidelines

AGENCY: Upper Mississippi River
Basin Commission, United States
Water Resources Council
ACTION: New rule.

SUMMARY: This document contains
guidelines for public participation in
the development, revision, and imple-
mentaition of the Upper Mississippi
River System Comprehensive Master
Management Plan mandAted by Title I
of Pub. L. 95-502, the Inland Water-
ways Authorization Act of 1978: In ad-
dition, a plan of study for the public
participatory program will be devel-
oped by the Commission consistent
with the guidelines in Part 708.
DATES: Part 708 is effective March
13, 1979. The Commission will receive
any written or oral comments concern-
ing matters which should be consid-
ered in developing the proposed plan
of study until March 20, 1979.
ADDRESSES: Send comments to the
address listed below.
FOR FURTHER INFORMATION
CONTACT.

Jock Robertson, Upper Mississippi
River Basin Commission, Room 510,
Federal Building, Fort Snelling,
Twin Cities, Minnesota. 55111, (612)
725-4690.

SUPPLEMENTARY INFORMATION:
Public Law 95-502 was enacted Octo-
ber 21, 1978. In part, the Act provides
for the following. (1) Replacement is
authorized of Locks and Dam No. 26
on the Mississippi River at Alton, Illi-
nois with a new dam and single lock
two miles downstream from the exist-
ing dam; (2) An excise tax is imposed
on fuel used by commercial cargo ves-
sels on specified inland waterways; (3>
A comprehensive study is to be made
of inland waterway user charges and
taxes, (4) The Upper Mississippi River
Basin Commission is to prepare a com-
prehensive Master Plan for the man-
agement of the Upper Mississippi
River System in cooperation with ap-
propriate federal, state, and local offi-
calIs. The Commission, established
under Title II of P.L. 89-80, the Water
Resources Planning Act of 1965. is to
publish a preliminary plan not later
than January 1, 1981. Public hearings

on the preliminary plan are to be held
in each State which would be affected
by the Plan. The Commission Is to
review all comments presented at such
hearings or submitted In writing to the
Commission, and after making any re-
visions in the plan It decides are neces-
sary, submit to Congress a final
master plan not later than January 1,
1982. As part of that assignment, Con-
gress has directed the Commission In
Title I, Sec. 101 (b) of the Act to pub-
lish, within 150 days after the date of
enactment, guidelines In the FxnrAL
RrErsTmr for public participation In
the development, revision, and Imple-
mentation of the master plan.

In the interest of eliciting public
participation in the formulation of
guidelines, proposed guidelines (FR.
Doe. 79-1061) were published In the
FEDRAL RGdsiER (VoL 44, No. 9, pp.
2956-2958) on January 12. 1979. A 30-
day period was set aside for interested
agencies, organizations, and persons to
comment on the proposed guidelines
by submission of written or oral data,
views or arguments.

The Commission held a public meet-
ing on February 5, 1979 from 11:00 am
to 4:00 pm at the Thunderbird fotef,
Bloomington, Minnesota to receive ad-
ditional comments.

The Commission reviewed and gava
consideration to written and oral com-
ments before, taking final actions an
the guidelines on February 13, 1979
during a Quarterly Commission Meet-
ing held at the Hyatt House, Des
Moines, Iowa. Suggested revisions
were either Incorporated In the guide-
lines or will be Teviewed for the plan
of study.

A plan of study (program-budget)
for the public participation program.
will be developed by the Commission
consistent with the guidelines con-
tained iL this document- The tentative
time frame for development of the
plan. of study involves the elicitation
of public comments on a proposed
plan of study during a public meeting
to be held in April 1979. Comments re-
ceived prior to and during that public
meeting will, be considered before final
action is taken by the Commission on
the proposed plan of study of May 8,
1979.
WORDS OF ISSUANCE: Amend 18
CFR Chapter 6 by adding the follow-
ing Part 708:.

PART 708-UPPER MISSISSIPPI RIVER
BASIN COMMISSION: PUBLIC PAR-
TICIPATION IN UPPER MISSISSIPPI
RIVER SYSTEM MASTER PLAN

Sec.
708.1 Definitions.
708.2 Scope.
708.3 Policy. objectives, and standards.
708.4 Required programs and reports.
708.5 Program objectives Implementation.

Aunzowrx Title IL Sec. 204. Pub. L 89-
80. Water Resources Planning Act of 165;
Title L Sec. 101(b). Pub. 1. 95-S02 Inland
Waterwass Authorlzatlon Act of 19&

§703.1 Definitions.
As used in the part, the term:
(a) "Act" means the Inland Water-

ways Authorization Act of 1978, Public
Law 95-502.

(b) "Commission" means the Upper
Mississippi River Basin Commission,
with headquarters at Fort Snelling,
Twin Cities, Minnesota.
(c) "Master Planr means the Upper

Mississippi River System Comprehen-
sive Master Management Plan man-
dated by Title I of the Act.
(d) "GREAT" refers to studies con-

ducted by Great River Environmental
Action Teams pursuant to section 117
of the Water Resources and Develop-
ment Act of 1976 (Pub. 1.. 94-587) for
purposes of developing balanced man-
agement strategies for multipurpose
use of the Upper Mississippi River.
(e) "System" means those Upper

Mississippi River reaches containing
commercial navigation channels on
the Mississippi River main stem north
of Cairo, Illinois; the Minnesota. Rier,
Minnesota; Black River, Wisconsin;
Saint Croix River, Minnesota and Wis-
consin; Illinois River'and Waterway,
Illinois; and Kaskaskia, River, Illinois
() "Public meeting" means a meet-

Ing to provide individuals and repre-
sentatives of interested organizations
opportunities to present their opinions
and suggestions by means of an infor-
mally structured formaL

(g) "Public hearing" means a formal-
ly structured public meeting scheduled
to Irovde adequate time for each tes-
timony, which will be recorded, tran-
scribed, published, and made available
to the public.

§70Q2 Scope.
(a) This part describes minimm

guidelines for public participation in
the -development, revision, and imple-
mentation of the Master Plan speci-
lied ln the Ac.

(b) This part applies to the following
organizations with references to the
activities described in § 708.2(a):

(1) The Commission, including its
staff and persons, organizations, and
agencies under contract to it for work
within the scope of the Master Plan.

(2) Such Federal departments and
agencies as are directed under section
101(3) of the Act to conduct studies
pursuant to the Master Plan, for any
work carried out for purposes of devel-
oping, revising, and Implementing the
Master Plan.

(3) Such departments and agencies
of any state or local government as are
authorized and/or directed to carry
out studies and analyses under direc-
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tion or advice of the Commission as
stipulated in section 101 of the Act.

(c) The guidelines referred to in this
part shall be considered general re-
quirements applicable to all studies,
procedures, programs, regulations, or
other administrative devices carried
out under § 708.2(b), but only for those
Master Plan Activities under authority
of the Act.

§ 708.3 Policy, objectives, andstiandards.
(a) Policy. (1) Congress has directed

the Commission to prepare a compre-
hensive Master Plan for management
of the System in cooperation with ap-
propriate Federal, state, and local offi-
cials. In developing the plan, the Com-
mission is required to identify various
economic, recreational, and environ-
mental objectives of the System, rec-
ommend guidelines to achieve such ob-
Jectives, and propose methods to
assure compliance with such guide-
lines and coordination of future man-
agement decisions affecting the
System, and include with the proposed"
plan any legislative proposals which
may be necessary to carry out such
recommendations and achieve such ob-
jectives.

(2) The Commission is required to
provide for public participation in the
development, revision, and implemen--
tation of the Master Plan and to en-
courage and -assist such participation.
In doing this, the Commission seeks to
foster a spirit of openness and a sense
of mutual trust between the public
and the planners. Public participation
is expected to result in greater respoi-
siveness of the Master Plan to public
concerns and priorities, as well as im-
proved popular understanding of offi-
cial studies, planning processes, and
decisions.

(3) In order for public participation
to be effective, it must be timely and
integrated into the planning process.
The Commission shall seek public par-
ticipation prior to any decision-making
on the Master Plan or any of its com-
ponents. Such public participationwill
ordinarily include informational
output about the plan, public response
and input, two-way discussions or ex-
change, and Commission consideration
of public expressions.

(4) Neither the Master Plan as a
whole nor any component of It shall
be formulated without incorporation
of a program of public articipation
involving fair representation of all seg-
ments of the public. The public par-
ticipation section "of the Master Plan-
Plan of Study shall be developed con-
sistent with the guidelines described in
this part.

(5) Public participation processes
utilized by the Commission in develop-
ing the Master Plan shall aim for the
highest achievable standards of objec-
tivity and thoroughness consistent
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with other requirements of the Act
and the intent, concepts, Ideas, and
basic tenets of the Principles and
Standards for Planning Water and Re-
lated Land Resources published by the
Water Resources Council iri the FEDER-
AL.REGISTER, Volume 38, Number 174,
Part III,, September 10, 1973 and any
forthcoming revisions. Public partici-
pation programs shall include moni-
toring procedures to maintain an ac-
ceptable degree of responsiveness and
accountability.

(b) -Objectives. Objectiyes of the
public participation program devel-
oped by the Commission as part of the
Master Plan are: '

(1) To develop awareness of public
preferences by those responsible for
preparation and approval of the
Master Plan.

(2) To anticipate and help resolve
conflicts arising during the study,

(3) To improve information transfer
and public awareness of the study,

(4) To provide for periodic reviews in
the development of the Master Plan as
well as the final review required by
the Act, and

(5) To provide for evaluation of
public participation in the planning
process.

(c) Standards. The Commission in
meeting the above objectives recog-
nizes that:

"(1) Inputs from the public are impor-
tant for development of the Master
Plan;

(2) Participants are to include indi-
vidual citizens as well as organizations;

(3) The public participation program
is to assume the existence of numer-
ous publics and their interests-identi-
fied and delineated according to a

-number of socioeconomic, demograph-
* ic, geographic, person, and ideological
variables;

(4) The public participation process
must be continuous: it is to be pro-
vided for, encouraged, and assisted
throughout the planning process;

(5) The public participation process
is to have as a product measurable sets
of opinion and other manifestations of
the public will in regard to details of
the Master Plan;

(6) Inputs from the public into the
Master Plan through avenues other
than the Commision public participa-
tion program should be facilitated;
and

(7) Desires expressed by the public
are likely to be conflicting and there-
fore, public Participation cannot be
substituted for the decision-making re-.
sponsibility.

§ 708.4 Required programs and reports.
(a) The Commission shall prepare a

work plan for public participation as
part of the Master Plan-Plan of
Study. The work plan shall 3atisfy
minimum standards described in this

part. The work plan shall describe all
substantive administrative and man-
agement arrangements to elicit public
participation, shall delineate Commis-
sion member and staff responsibilities,
and shall Identify budgetary provi.
sions.

(b) In addition to public meetings
and hearings, the public participation
program shall include survey research,
program evaluation, and Information/
education activities as described in
§ 708.5.

(c) The Commission shall recom-
mend long-term public participation
activities and programs related to Im-
plementation of the Master Plan.
These recommendations shall be based
on evaluation of procedures and re-
sults mandated in this part and car-
ried out during the Master Plan prepa-
ration.

(d) The Commission shall issue re-
ports describing the participation pro-
gram as developed or implemented
during the C designated reporting
period. Each such report shall include
as a minimum a brief description of
the main participation elicited, the
costs of the effort, and the use that
was made of the elicited information
in the planning process. The reporting'
periods shall be arranged soas to cor-
respond generally with the main se-
quential segments of the overall plan-
ning process.

§708.5 Program* objectives implementa.
tion.

(a) The continuing public participa-
tion program shall contain mecha-
nisms or activities for each objective
listed in § 708.3(b). The listing of spe-
cific measures in this section shall not
preclude additional techniques for ob-
taining, encouraging, or assisting
public participation. Special efforts
shall be made to simplify the planning
process and products for public and
media use. Variances may occur in the
use of any given program element, ac-
cording to the nature of the planning
issues, the budgetary resources accord-
ed the participation process, and the
effectiveness of the participation actu-
ally elicited and measured In the field.

(b) To obtain data In regard to plan-
relevant public oJinion; methods, shall
include but not be limited to survey re-
search.

(1) The survey research process shall
be developed and utilized In connec-
tion with the Master Plan as a whole
and Its components. Whereas public
meetings are organized to elicit un-
structured participation and opinion
changes, surveys shall be targeted on
carefully selected samples of function-
ally defined publics located through-
out the System.

(2) The Commission shall evaluate
the effectivefiess of the Information/
education program on the part of the
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'" surveyed public. This is necessary for
continued and sustained participation
in the decision-making steps of the
planning process.

(3) If a gap is found between the de-
sired and actual effectiveness, the
Commission shall develop and imple:
ment a short-term narrow-focus infor-
mation and education program target-
ed at the specific problem areas in
cquestion.

(4) On completion of the short-term
information/education program, re-
surveys shall be made among the af-
fected publics. The results shall consti-
tute a measure of the effectiveness of
the short-term information/education
program.

(c) To improve information transfer
and public awareness of the study, two
levels of information and education ac-
tivities shall be pursued- The first
shall have the general public as its
target audience and shall emphasize
methods that foster general awareness
and understanding of plan issues and
the nature of the ongoing planning
process. The second level of informa-
tion and education activities shall
focus on public interest groups, agency
representatives, and elected officials
and shall emphasize the creation of
plan component data and information
in a form that can be utilized by these
groups in the plan decision-making
process. The information presented
shall be broadly representative of the
relevant perspectives and issues.

(d) Throughout the period of study
and the succeeding period of imple-
mentation of -the Master Plan, the
Conmission shall provide a centralized
capability for acting as an informa-
tion/education center. The Commis-
sion shall provide a central source of
media-directed information about the
Master Plan, its components, future
expected planning needs in the
System, current program-related activ-
ities, and other relevant subject areas.
Special efforts shall be made to sum-
marize complex technical materials for
public and media use. The Commission
shall have standing arrangements for
early consultation and exchange of
views with interested or affected per-
sons and brganizations on develop-
ment or revisions of plans, programs,
or other significant actions prior to de-
cision-making. Survey research meth-
ods and other procedures will be used
to determind the content and empha-
sis of information and education activ-
ities arnd products.

(e) The Commission shall provide
for periodic reviews of the develop-
ment of the Master Plan as well as the
final review required by the Act. Activ-
ities to accomplish this shall include:

(1) Public meetings.
(i) Public meetings shall be orga-

. nized at locations in parts of the
System most significantly affected by
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the possible outcomes. These open
meetings shall be timed to coincide
with sequential elements of the plan-
ning process.

(i) The meetings shall provide citi-
zens and representatives of interested
organizations an opportunity to utilize
an informally-structured format to air
their suggestions and grievances in
regard to the subject matter of the
Master Plan.

(ill) When the Commission deems a
formal public hoaring is necessary, it
may coincide with the pulic meeting'.
When'this is the case, a clear distinc-
tion shall be made between the formal
and open segments of the meeting/
hearing.

(iv) Documents and data pertaining
to the agenda for each public meeting
shall be made available to the public
for a reasonable time prior to the
public meeting, at a location conve-
nient to the expected participants. In
addition, the CommlssIon shall pre-
pare outlines of major Issues including
brief descriptions of the issues, alter-
natives, and sources of additional in-
formation.

(2) Public hearings.
(1) The Commission is required to

publish a. preliminary plan not later
than January 1, 1981 and to hold
public hearings in each state which
would be affected by the plan. The
Commission is required to review all
comments presented at such hearings
or submitted in writing to the Com-
mission, and, after making any revi-
sions in the plan it decides are neces-
sary, to submit to Congress a final
Master Plan not later than January 1.
1982-

(ii> The public hearings on the pre-
liminary plan and any other public
hearings deemed necessary by the
Commission are to be consistent with
the provisions of Sec. 2Q5 of P1. 89-80
in conformity with this part. If con-
flict exists between the minimum
guidelines of this part and require-
ments of state or Federal law or other
regulations pertaining to a particular
hearing, the more stringent require-
ments shall be observed.

(iii) In addition to any other formal
legal requirements, the public hear-
,ings are to be well publicized and no-
tices of each hearing will be mailed to
interested or affected persons at least
30 calendar days before the hearings.

(iv) In determining locations and
times for hearings, consideration will
be given to travel and to facilitating
attendance and testimony by a cross-
section of interested or affected per-
sons and organizations. Accessibility of
hearing sites by public transportation
will be considered.

Cv) The, preliminary plan and any
supporting reports, documents, and
data to be discussed at the public
hearings are to be made available to
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the public at least 30 days prior to the
public hearings. Information concern-
ing availability of the preliminary
plan, reports, documents, and data will
be provided in public hearing notices.

(vi) The elements of the public hear-
ings, proposed time schedules, and any
constraints on statements shall be
specified In public hearing notices.

(vi) Testimony of witnesses at
public hearings shall be scheduled in
advance when necessary to ensure
maximum participation and allotment
of adequate time for testimony, pro-
vided that such scheduling is not used
as a bar to unscheduled testimony.
Blocks of time shall be considered for
major categories of witnesses.

(vil) Public hearing procedures shall
not inhibit free expression of views by
requirements of more than one legible
copy of any statement submitted, or
for qualifications of witnesses beyond
that needed for Identification.

Clx) A record of public hearing pro-
ceedings shall be made promptly avail-
able to the public at cost. The Com-
mission shall invite, receive, and con-
sider comments in writing from any in-
terested or affected persons and orga-
nizations. All such comments shall be
part of the public record.

(D To provide mechanisms for evalu-
ation ,of public participation in the
Master Plan:

(1) The Commission shall conduct
periodic evaluations of the public par-
ticipation program. The purpose of
this evaluation is to determine the fol-
lowing:.

(1) The extent of actual participation
elicited from each of the process
phases-public meetings, public hear-
ings. survey research, direct input
from organizations, and other sources.

(ii) The degree to which participa-
tion elicited from each process phase
was actually utilized in the planning
process.

(i) Regional/local differences in ef-
fectiveness of public participation
methods and procedures.

(iv) The need to modify the public
participation process during the
Master Plan.

(2) Public participation, evaluations
shall be Incorporated- into the Master
Plan. Recommendations resulting
from this overall evaluation shall be
utilized to draft new guidelines and
plans of study for public participation
programs to be implemented after the
Master Plan has bden adopted.

NEM S. HAUoMUD,
Chairman, UpperMississippi

RiverBasin Commissiom
CFR Doc. 79-7456 PFfed 3-12-79; 8.45 am]
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[4110-03-M]
Title 21-Food and Drugs

CHAPTER I-FOOD AND DRUG A[
MINISTRATION, DEPARTMENT C
HEALTH, EDUCATION, AND WEI
FARE

.SUBCHAPTER D-DRUGS FOR HUMAN USE

[Docket No. 78N-0258]

PART 310-NEW DRUGS

Large Volume Parenteral Drugs
Plastic Containers; Compatibilit
Studies

ADMINISTRATIVE STAY OF REGULATION

AGENCY: Food and Drug Administr.
tion.
ACTION: Partial Stay of Regulation.
SUMMA.RY: The Food and Drug A;
ministration (FDA) is partially- stayin
its regulation that requires the resull
of certain compatibility studies to t
part of a new drug application for ('
a large volume parenteral drug proc
uct for intravenous use in humar
that is packaged in a plastic contain(
(LVP In plastic), and (2) a drug proc
uct intended to be added to a parei
teral delivery system that includes a
LVP in plastic (additive drug). Tb
agency has, received five petitions froi
manufacturers of LVP's in plastic an
a trade association to stay the effe
tive date of the regulation as it applic
to new drug' applications approve
after February 13, 1979. The agency:
granting those petitions and stayin
the part of the regulation to whic
the petitioners object.
DATE: The stay is effective March 1:
1979.
FOR FURTHER INFORMATIO:
CONTACT:

' Michael C. McGrane, Bureau
Drugs (HD-30), Food and Drug A(
ministration, Department of Healt
Education, and Welfare, 5600 Fist
ers Lane, Rockville, MD 20857; 301
443-5220.'

SUPPLEMENTARY INFORMATIO1
In.the. FEDERAL REGISTER of DecembE
15, 1978 (43 FR 58557), FDA estal
lished in §310.509 (21: CFR 310.50.1
certain requirements for large volun
parenteral drug products for intravi
nous use that are packaged in plast
containers (LVP's in plastic) and r
quirements for other drugs that ma
be added regularly to a parenteral di
livery system that includes an LVP I
plastic (additive -drugs). Sectio
310.509 states that any LVP in plast
Is a new drug and requires an a]
proved new drug application (NDA) i
a condition for marketing. The regul;
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tion also requires each holder of an,
approved NDA for an LVP in plastic to
submit reports of compatibility studies
with each drug on a list of additive

I- drugs and requires a warning state-
IF ment on a the labeling of LVP's in
L- plastic until the results of the com-

patibility studies are evaluated. The
regulation further requires an NDA
approved after February 13, 1979, for
an LVP in plastic to contain the re-
sults of compatibility studies of the
product's plastic container and mar-
keted additive drugs. An NDA that is
approved after February 13, 1979 for
an additive drug is required to contain

y the results of compatibility studies of
the additive drug and the plastic con-
tainers of-marketed LVP's in plastic.

r On January 10 and 11, 1979, FDA
was petitioned separately by four man-

- ufacturers of LVP's in plastic and a
manufacturers' trade association for a
stay of action on the December 15,
1978 final regulation. The petitioners
variously asked for an indefinite stay
of the February 13, 1979 effective date

e of the final regulation, an indefinitei) stay of the implementation of
,_ § 310.509(g) -and (h), and a stay of 'the
is implementation of § 310.509 until 6

months after the date of submission of
a citizen's petition to amend the'regu-
lation or until the agency acts on such

n a subsequent petition, whichever is
n later. The grounds for each of the pe-

n titions, however, were based solely
d upon objections to § 310.509(g) and (h)
. of the final regulation. Paragraph (g)

states that, after February 13, 1979,Id FDA will approve an NDA for an LV?
in plastic only if the application con-

tg tains the results of studies to deter-
mine the compatibility of the prod-h uct's plastic container with, additive
drugs. Paragraph (h) states that, after

3, February 13. 1979, FDA will approve
an NDA for an additive drug only if

N the application contains the results of
studies to determine the compatibility
of the additive drug with the plastic

)f containers of marketed LVP's in plas-
d tic.
h, The petitioners each contend that
h the requirement that NDA's approved
1 after February 13, 1979, contain the,

results of compatibility studies will
q: have an anti-competitive effect upon'
er the marketing of LV?'s in plastic.
b- NDA's for LVP's in plastic that are
9) currently on file with the agency, but
Le that will not be approved before the
a- February 13, 1979 effective date, and
[c NDA's under development that will
a- soon be submitted to the agency gen-
.y erally do not contain the results 'of
a- compatibility studies. The petitioners
n argue that the February 13, 1979 ef-"
n fective date will require significant
ic delays in the approval of NDA's for
p- LV?'s in plastic while the compatibil-
is ity studies are performed, and thus
a- prevent marketing of the products.

Holders of approved NDA's for LVP's
in plastic are permitted under the
final regulation to continue marketing
a product that may be a pharmaceuti-
cal equivalent to a product for which
an NDA has been submitted by an-
other company. The second company,
however, will be unable to obtain ap-
proval of its NDA, and thus be unable
to market its product, until It has coin-
pleted the required compatibility stud-
ies. The petitioners also point out that
for several years the agency has ap-
proved NDA's for LVP's in plastic
based on the NDA applicant's commit-
ment to conduct compatibility studies
after the NDA is approved. The peti-
tioners believe it is unfair to give now
NDA applicants only 60 days notice
before Imposing a requirement that
the compatibility studies be performed
before an NDA can be approved. Al-
though NDA's for additive drugs gen-
erally have not contained the results
of compatibility studies on the addi-
tive drug and marketed LVP's in plas-
tic, the February 13, 1979 effective
date will have a similar anti-competi-
tive effect upon the marketing of new
additive drugs.

The agency has reviewed carefully
these petitions and agrees that a
change from the current policy of per-
mitting post-marketing compatibility
studies of LVP's in plastic to a policy
of requiring the results of compatibil-
ity studies, as part of the NDA, would
provide an unfair competitive advan-
tage to holders of currently approved
NDS's for LVP's in plastic. According-
ly, 'the agency is staying § 310.509(g)
and (h). This stay does not affect,
however, the applicability of the re-
mainder of the final regulation. Hold-
ers of NDA's for LVP's in plastic ap-
proved before February 13, 1979 are
required to conduct the compatibility
studies and submit reports as required
by the final regulation. The agency
will continue to approve NDA's for
LVP's in plastic on and after February
13, 1979, on the basis of a commitment
by the applicant to conduct compati-
bility studies after the NDA is ap
proved. Until the results of the com-
patibility studies are evaluated, the la-
beling of an LVP in plastic is required
to contain the warning about additive
drugs.

The petitioners also contend that be-
cause § 310.509 (g) and (h) is so differ-
ent from the proposal, the petitioners
were denied a fair opportunity to par-
ticipate in the rule making in violation
of the Administrative Procedure Act (5
U.S.C. 553) and 21 CFR 10.40. Because
the agency is staying those paragraphs
of the final regulation, however, it is
unnecessary to determine whether a
stay of those paragraphs also would be
appropriate based upon that conten-
tion. Nevertheless, the agency will
consider that argument more closely
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when further action is taken to lift the
stay or revise the final regulation.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sees. 201, 502,
505, 701(a), 52 Stat. 1040-1042 as
amended, 1052-1053 as amended 1055
(21 U.S.C. 321, 352, 355, 371(a))) and
under authority delegated to the Com-
missioner (21 CFR 5.1), paragraphs (g)
and (h) of 21 CFR 310.509(g) and (h)
are stayed until further notice.

§ 310.509 Parenteral drug products in
plastic containers.

(g) [Stayed]
(h) [Stayed]

Effective date.
March 13, 1979.

This stay is effective

Dated: March 5, 1979.
WuI.aM F. RANIDOLPH,

ActingAssociate Commissioner
forlRegulatoryAffairs.

[FR Doc. 79-7269 Filed 3-12-79; 8:45 am]

[4110-03-M]

SUBCHAPTER F-BIOLOGICS

[Docket No. 78N-0333]

PART 620-ADDITIONAL STANDARDS
FOR BACTERIAL PRODUCTS

BCG Vaccine

AGENCY: Food and Drug Administra-
tion.
ACTION: Final rule.
SUMMARY: The Food and Drug Ad-
ministration (FDA) issues additional
standards for the manufacture of Ba-
cillus of Calmette and Guerin (BCG)
Vaccine. BCG Vaccine is a freeze-dried
preparation containing viable bacteria
of the Bacillus of Calmette and
Guerin, an attenuated strain of Myco-
bacterium bovis, used for the preven-
tion of tuberculosis. The additional
9tandards reflect advances in scientific
knowledge and technology.

DATES: Effective May 11, 1979,
except for labeling requirements,
which are effective September 13,
1979.
FOR FURTHER INFORMATION
CONTACT:

Donna Williams, Bureau of Biologies
(EFB-620), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 8800 Rockville
Pike, Bethesda, MD 20014, 301-443-
1306.

SUPPLEMENTARY INFORMATION:
In the FEDERAL REGISTER of March 18,
1974 (39 FR 10158), -the Commissioner

of Food and Drugs proposed to amend
the biologies regulations by adding
new additional standards for the man-
ufacture .of BCG Vaccine. The new
standards contain many provisions of
the uncodifled "Minimum Require-
ments." developed In 1945, that have
been used as the primary guide for ll-
censing the production, testing, and
distribution of BCG Vaccine. The
standards also contain significant
changes and additions that reflect
more recent advances In science and
technology and that are necessary to
ensure a uniform high quality of lI-
censed BCG Vaccine. These standards
apply to the manufacture of BCG Vac-
cine for Its well-established use as an
immunizing agent against tuberculo-
sis, but not for Its more recent use in
experimental immunotherapy for
cancer and leukemia. Those persons
wishing to Investigate the effective%
ness of BCG Vaccine in cancer re-
search must submit a "Notice of
Claimed Investigational Exemption
for a New Drug" to the Bureau of Bio-
logics, Food and Drug Administration.
8800 Rockville Pike, Bethesda, MD
20014.

The proposal incorrectly codified
the new standards into Part 630-Viral
Vaccines (21 CFR Part 630). The final
regulations are issued in Part 620-
Bacterial Vaccines (21 CFR Part 620).
The Commissioner is making a signifi-
cant number of editorial changes in
the final regulations. The sections are
rearranged to be consistent with other
previously issued standards In Part
620. The following are the section
numbers as originally proposed and
their corresponding redesignated num-
bers in this final rule:

March 1974 proposal Redesignated z3

630.90 BCG Vaccine.- 620.40 BEG Iaccfne.
630.91 Establishment 620.41 Establishment

and personnel and personnel
requirements requirements.

630.92 Reference BCG 620.43 Refrence RCG
Vaccine. Vaccine.

630.93 Manufacture of 620.42 Production
BCG Vaccine.

630.94 Testforfredomn 620.45 Testforfreedom
from rfrulent from rrulent
mycobacteria. mycobacterfa.

630.95 Potency tests 620.44 Potency test
630.96 General 620.46 General
. requirementz. requirements.
630.96(c) Labefng- 620.47 Labelfn
630.97 Samples, 620.48 Sarfptes"

protocon." official protocols" official
release. release.

620.49 EquIralent
methods.

Interested persons were given until
May 17, 1974 to file written comments
with the Hearing Clerk, FDA, regard-
ing the proposal. Four letters, each
containing a number of comments,
were received. Throughout this pream-
ble, the new section numbers are used.
The comments and the Commission-
er's responses, including discussion of
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changes made since the proposal was
issued, are as follows:

CRITE:RA FOR AN AccEPTA= STRAIN

1. One comments on prosposed
§620.40(b)(2) (21 CFR 620A0(b)(2))
stated that the number of guinea pigs
(48) required to test the primary seed
lot for freedom from virulence is ex-
cessive. The comment recommended
adopting the World Health Organiza-
tion (WHO) criteria p~ragraph 3.1.3,
which provides for the use of at least
guinea pigs to test the seed lot and re-
quires that 60 percent survive an ob-
servation period of at least 6 months.
The comment stated, incorrectly, that
paragraph 5.3.1 of the WHO criteria
requires that at least 6 guinea pigs be
used to test secondary seed lots and
that two-thirds of the test animals
must survive the period of observation
of from 6 weeks (Copenhagen) to 3
months (Japan). The comment
claimed that these criteria, WHO
Technical Report Series, 1966, No. 329,
had been" used for more than 20 years
and had been found completely satis-
factory.

The Commissioner advises that para-
graph 5.3.1 of the WHO report applies
to "each vaccine lot * " The com-
ment misinterpreted paragraph 5.3.1
by dpplying It to a "secondary seed
lot." A "secondary seed lot" and a
"vaccine lot" are two entirely different
stages In the manufacture of BCG
Vaccine. "Secondary seed lot," as used
In the additional standards, is material
obtained from a primary seed lot that
has been increased in quantity by
serial passages in growth-promoting
media, dispensed in smaller aliquots,
and stored in the freeze-dried or
frozen state. A sample of the second-
ary seed lot is subsequently used as
starting seed for the production of the
lot of final container material. Para-
graph 5.3.1 of the WHO report de-
scribes a test for the absence of viru-
lent mycobacteria in each "vaccine
loL" Paragraph IA of the WHO report
defines a "vaccine lot" as "Vaccine in
final containers from a single final
bulk subsequently processed together
and which had, therefore, a uniform
composition before drying." The para-
graph further explains that a "final.
lot" is material in final containers
filled in one working session and dried
together, and that a final lot may con-
sist of all or part of a vaccine lot.
Thus, a "vaccine lot," as that term is
used by WHO, Is finished final con-
tainer material, and a "secondary seed
lot," as that term is used by FDA, is
many manufacturing steps before fin-
ished container materiaL Because
paragraph 5.3.1 testing does not apply
to a secondary seed lot, the Commis-
sioner cannot compare that test proce-
dure to the test required by the addi-
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tional standards and must reject the
comment.

The Commissioner disagrees with
the comment, which referenced para-
graph 3.1.3 of.the WHO report, that
the number of guinea pigs (48) re-
quired. to test the primary seed lot is
excessive. The purpose of the test is to
ensure that no virulent mutants capa-
ble of causing progressive tuberculosis
In animals have arisen. These data are
necessary before starting clinical trials
In-humans. A primary seed lot materi-
al lasts for decades, and each second-
ary seed lot lasts for many years. The
safety characteristics of these basic
starter substances determine, in large
degree, the safety of vaccine for use in
humans. The Commissioner has con-
cluded that greater testing of seed ma-
terial is necessary. Accordingly, the
recommendation to reduce the
number of test animals is rejected.

2. One comment on .proposed
§ 620.40(b)(4) stated that it would be
preferable to vaccinate persons who
are negative to 250 U.S. Tuberculin
Units, Purified Protein Derivative
(PPD) (250 TU) rather than to the
proposed 5 TU test dose. The com-
ment gave no reason why the suggest-
ed larger does was preferable.

The Commissioner advises that 5 T.U
was proposed as the most uitable test
dose because the subjects to be select-
ed for vaccination should be free of in-
fection With M. tuberculosis. The 250
TU test dose will detect many-persons
Infected with other mycobacteria and
will cause a boosting effect in some in-
dividuals that will convert these indi-
viduals classified as tuberculin nega-
tive to tuberculin positive. Should the
BCG vaccination be administered
shortly thereafter, the effects of the
boosting would complicate interpreta-
tion of sensitivity induced by the vac-
cine. Such boosting effect is not as
likely to occur in persons receiving a 5
TU test dose. 'Accordingly, the com-
ment is rejected.

3. One comment on proposed
§ 620.40(b)(4) stated that a tuberculin
conversion rate (the proportion of per-
sonS developing tuberculin reactivity
after vaccination with BCG Vaccine)
of at least 90 percent can be achieved
only If a test dose of 250 TU is used
for the postvaccination test. The com-
ment recommended that if the test
dose is 5 or 10 TU, as proposed, the
conversion rate be lowered from 90
percent to 80 percent.

The Commissioner advises that man-
ufacturers who have submitted lots of
BCG Vaccine to the Bureau of Biolo-
gics for release have demonstrated at
least a 90-percent conversion rate with
a high degree of consistency. Thus,
the higher test dose is not required to
achieve at least a 90-percent conver-
sion rate. In addition, the lower test
dose of 5 to 10 TU is a more sensitive
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indicator and therefore provides a
better evaluation of the effectiveness
of the BCG Vaccine. When the test
dose is increased, the likelihood of de-
tecting sensitivity induced by other
mycobacteria is also increased. Accord-
ingly, the comment is rejected. Howev-
er, to provide greater flexibility for de-
termining tuberculin reactivity, the
Commissioner is revising the designat-
ed test dose from 5 or 10 TU to no

-more than 10 U.S. TU.
4. Two comments on proposed

§620.40(b)(4) suggested that the
number of test subjects for testing the
primary seed lot of vaccines be re-
duced from the proposed 200 to 100 tu-
berculin-negative persons. One com-
ment stated that this reduction will
not significantly change the validity of
the test. The other comment stated
that the WHO report, Part B, 3, rec-
ommends that at least 100 tuberculin-
negative persons be tested and that
such a study be made at regular inter-
vals on some of the lots prepared, but
not for every seed lot.

The Commissioner points out that
the second comment misinterpreted
the WHO report, Part B, 3, by apply-
ing It to a "seed lot" instead of a "vac-
cine lot.'" Part B, 3 xecommends that
such studies be made at regular inter-
vals on some- of the vaccine lots pre-
pared. The difference in interpreta-
tion of the terminology used in the
WHO report and the terminology used
in the additional standards was dis-
cussed in paragraph 1 of this pream.-
ble. Rather than relying heavily on
tests of each lot of BCG Vaccine in
final containers, as is done under the
existing minimum requirements, the
Commissioner proposed that 200 tu-
berculin-negative persons be selected
to test the primary seed lot for its abil-
ity to induce sensitivity and to provide
additional clinical evidence of safety.
However, the Commissioner has
become aware of the time and effort
required and the increasing difficulty
in recruiting volunteers for clinical
trials. In view of the additional clinical
requirements and safety data obtained
on primary and secondary seed materi-
al, the. Commissioner concludes that
tests with at least 100 persons will pro-
vide the necessary assurance that the
product is able to convert tuberculin-
negative persons to tuberculin sensitiv-
ity without unexpected untoward reac-
tions. Accordingly, the comments are
accepted, and § 620.40(b)(4) is amend-
ed to require that at least 100 tubercu-
lin-negative persons be selected-to test
.the primary seed lot.

EsTABLISuHMNT AND PERSONNEL
REQUIREMENTS

5: One comment on proposed
§ 620.41(a) (21 CFR 620.41(a)) stated
that it may be impossible to have a

separate water supply and sewage dis.
posal system for the BCG unit,

The intent of the proposed Isolation
of the BCG unit was to prevent con-
tamination of the BCG Vaccine with
extraneous organisms. However, the
Commissioner has concluded that an
absolute requirement for a separate
water and sewage system may be ex-
tremely difficult to achieve. Accord
ingly, the comment is accebted, and
§ 620.41(a) Is amended In the final reg-
ulation to require that the facilities

'for water supply and sewage and trash
disposal be designed In a manner that
prevents contamination of the BC
unit.

6. One ' comment on proposed
§ 620.41(a) stated that the requirement
for a separate area for all control test-
ing in which contaminating microor-
ganisms .may be cultured or In which
animals are used implies that the cul-
turing for sterility tests must be done
in a separate BCO unit. The comment
suggested that It is enough that these
tests be conductel In roomsseparated
from production and cultivation."The Commissioner agrees that cul-
turing or incubation of sterility tests
must be done in rooms separate from
BCG production, Moreover, these
rooms must be in an area physically
separated from the BCG unit to pre-
vent contamination of the BCG Vac-
cine with extraneous microoganisms
that may appear In cultures during
sterility testing. To clarify use of the
phrase "BCG unit," § 620.41(a) is
amended in the final regulations, to
define a BCC; unit as the space used
for storage of primary and secondary
seed cultures and for vaccine prepara-
tion, including culture maintenance,
media Inoculation for propagation,
harvesting, filling Into final contain-
ers, sealing of final containers, media
production, and cleaning and steriliza.
tion of glassware. The space used for
incubation of bulk and final container
sterility, tests, tests to determine the
numbers of colony-forming units,
animal tests, and necropsies are not
part of the "BCG unit."

7. One comment on proposed
§ 620.41(b)(2) suggested an amendment
to require the wearing of shoes for use
only in the BCG unit.

The Commissioner believes the sug-
gested amendment Is not necessary be-
cause generally accepted industry
practices, Including the use of dispos-
able protective footwear, adequately
protect the product. Accordingly, the
comment Is rejected.

.PRODUCTION

8. One comment on proposed
§ 620.42(a) (21 CPR 620.42(a)) suggest-
ed that only one passage Is needed in
seed buildup 'for the production of
BCG Vaccine.
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The Commissioner believes that the
comment has misinterpreted the defi-
nition of the term "passage." Each
transfer of inoculun, starting -from
the freeze-dried or frozen seed lot into
a culture medium in a seed buildup, is
a passage. It is impractical to produce
BCG Vaccine after only one passage,
as suggested by the comment, because
several passages are required to reacti-
vate the freeze-dried or frozen seed lot
and build up an adequate amount of
material for the satisfactory produc-
tion of a lot of BCG Vaccine. Accord-
ingly, the comment is rejected.

9: The Commissioner recognizes
that, to reduce the potential growth
and proliferation of virulent mutants,.
it is important to restrict the total
number of passages in relation to the
time the organisms are actively grow-
ing. Proposed § 620.42(a) restricted the
number of passages in seed buildup
from secondary seed lot to a lot in
final containers to 9 within a 6-month
period. However, there was no restric-
tion in the number of passages from
primary seed lot to a lot in final con-
tainers in the event that a secondary
seed lot was not used.

Therefore, the Commissioner is
amending § 620.42(a) to specify that
only 9 passages are permitted if the in-
oculum used for final container mate-
rial is made from a primary rather
than secondary seed lot. In addition, if
a secondary seed lot is used, the.
number of passages from primary seed
lot in the preparation of a secondary
seed lot is restricted to 3 passages"
within a 2-month period of time.

10. One comment on proposed
§ 620.42(a) asked whether this provi-
sion applies to 9 inocula or 9 passages.
The comment stated that 9 passages
cannot be completed within the pro-
posed 6-week period and suggested a
change to a 6-month period.

The Commissioner intended to
permit no more than 9 passages within
a 6-month period, and § 620.42(a) of
the final regulation is amended ac-
cordingly.

11. One comment on proposed
§ 620.42(c) stated that a determination
of the number of colony-forming units
(CFU) on liquid bulk BCG would be
more uniform and representative of
production than the proposed determi-
nation of CPU on 5 vials of BCG Vac-
cine before and after freeze-drying.
The comment also requested clarifica-
tion of whether the contents of the 5
vials could be pooled before determin-
ing the CFU.

The purpose of the testing pre-
scribed in § 620.42(c) is to provide in-
formation on the loss of viability due
to freeze-drying and on the uniformity
of CFU as distributed into final con-
tainers. Testing of liquid bulk material
or pooled vials does not provide infor-
mation on the uniformity--of CPU in

final containers. For this reason, the
test must be conducted on the con-
tents of individual final containers.
For clarification, §620.42(c) of the
final regulation is amended to specify
that CPU shall be determined on the
contents of individual final containers
of BCG Vaccine'from each lot both
before and after freeze-drying. Corre-
spondingly, § 620.44(a) (21 CFR
620.44(a)) is amended to require that
the number of CPU be determined on
the contents of each of at least 10 Indi-
vidual final containers of each lot of
BCG Vaccine. Of the 10 or more indi-
vidual final containers tested, at least
5 shall be tested before, and an equal
number shall be tested after, freeze-
drying.

Pon cY TsS

12. One comment on proposed
§ 620.44 suggested that this section
should be entitled Viability rather
than Potency, because the test for
CPU determines the viability of the
vaccine. The comment provided no
documentation other than the state-
ment that BCG Vaccine, as currently
licensed, contains considerable por-
tions of biologically active materials
that are potentiated by the presence
of viable BCG. This potentiation
action is claimed to vary with different
quantities of each of the factors in a
nonlinear manner.

The Commissioner agrees that the
test for CFU determines the viability
of BCG in the vaccine. However, via-
bility is related to potency. Loss of via-
bility results in a loss of potency. Sec-
tion 600.3(s) (21 CFR 600.3(s)) inter-
prets "potency" as "the specific ability
or capacity of the product, as Indicat-
ed by appropriate laboratory tests or
by adequately controlled clinials data
obtained through the addmrnstration
of the product in the manner intend-
ed, to effect a given result." Thus, via-
bility of the organisms is only one of
several criteria used to evaluate the
ability of the BCG Vaccine to effect a
given result. Accordingly, the test for
CPU is included In the general catego-
ry of "potency" as used in these regu-
lations for all biological products, and
the comment is rejected. The commen-
tor did not Identify the portions of
biologically active materials and did
not submit data to establish in which
way, or to what degree, these materi-
als (presumably nonviable) affect or
are affected by the viable portionis of
the vaccine in the prevention of tuber-
culosis. Therefore, the Commissioner
is unable to address this issue and the
comment is rejected.

13. One comment on proposed
§ 620.44(a) recommended using Lowen-
stein's medium, rather than Youman's
medium as specified in the proposal,
for determining the number of CFU.

The Commissioner is aware that a
number of equally reliable methods
employing a variety of growth-promot-
ing media are used to determine the
number of CFU. The Bureau of Biolo-
gics has had many years of experience
with thb test defined in § 620.44(a) and
has found the test using Youmanfs
medium to be simple, direct, and reli-
able. By using one method rather than
establishing a separate test method
for each manufacturer's product, the
Bureau is better able to compare prod-
ucts from all manufacturers. If a man-
ufacturer wishes to use another
method and presents evidence in writ-
ing to the Director, Bureau of Biolo-
gics, demonstrating that the modifica-
tion will provide assurances that are
equal to, or greater than, the assur-
ances provided by the standards speci-
fied in the regulations, the Director,
Bureau of Biologics, may accept the
equivalent methods and send written
approval of the modification. To ac-
commodate this procedure, the final
regulations are amended by adding a
new § 620A9 Equivalent methods (21
CFR 620.49) to provide flexibility and
encourage the development and use of
manufacturing and test procedures
that may be better than those current-
ly available. However, the Bureau will
continue its parallel testing using You-
man's medium.

14. One comment on proposed
§ 620.44(a) recommended using 1.9 per-
cent sodium glutamate to reconstitute
the freeze-dried vaccine in final con-
tainers and incubating the reconsti-
tuted vaccine for 2 hours before pro-
ceeding with the test for CFU. The
comment said at least a 1-log increase
in viable CFU was obtained by this
method.

The purpose of the test prescribed in
§ 620.44(a) is to mrasure the potency
of each lot as It will be administered to
humans. Because the diluents now

.used to reconstitute BCG Vaccine
prior to injection are not known to en-
hance the viability of the organisms,
the procedures suggested by the com-
ment would produce artificially high
test values not representative of the
vaccine administered to humans. Ac-
cordingly, the comment is rejected.
However, § 620.44(a) is amended to
make clear that potency testing must
be conducted on vaccine that has been
reconstituted as for human use with
the diluent recommended by the man-
ufacturer.

15. One comment on proposed
§620.44(a)(1) provided data and sug-
gested that the test for CFU can be
performed more easily, without loss in
reliability, by first niaking serial log
dilutions of an appropriate volume of
reconstituted vaccine up to a point
where serial half-log dilutions will
result in at least one tube containing
between 10 and 50 CPU. The comment
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stated that the test for CFU per-
formed by conductink serial half-log
dilutions throughout, as proposed,
wastes labor and material. Another
comment stated that the p'roposed
volume of 1.4 milliliters (ml) for serial
transfer In making half-log dilutions
was incorrect.

The Commissioner concludes that
data submitted support the suggested
change that the initial dilutions can
be made as log dilutions. The test pro-
cedure in § 620.44(a)(1) through (4) is
reorganized and'- amended, and the
suggested change appears in para-
graph (a)(1) of that section. The 1.4
milliliters for serial transfer in making
half-log dilutions was in error. The
corrected volume, 2.0 'ml for transfer
in making half-log dilutions, appears
in § 620.44(a)(2) in the final regulation.

16. One comment on proposed
§ 620.44(b) suggested that the mini-
mum weight for guinea pigs for use in
the potency test should be changed
from at least 300 grams (g) to at least
250 g. The comment. stated that
guinea pigs in the 250 to 300 g range
have been used over the years and
have produced satisfactory results.

The Commissioner advises that the
minimum weight of 300 g was pro-
posed because a certain degree of ma-
turity of the guinea pigs is necessary
to assure reliable responses, to the vac-
cine. However, a recent review of pro-
tocols submitted by manufacturers
demonstrates that guinea pigs weigh-
Ing no less than 250 g have the neces-
sary degree of immunologic maturity.
Accordingly, the comment is accepted,
and § 620.44(b) of,the final regulation
is. amended to provide for a weight of
no less than 250 g.

17. One comment on proposed
§ 620.44(b)(1) suggested that the intra-
dermal guinea pig test could be con-
ducted by administering a drop of vac-
cine on the skin of the guinea pig and
puncturing the skin through the drop
of vaccine, rather than by injecting in-
tradermally graded dilutions of the
vaccine with a specified volume.

The Commissioner advises that in-
tradermal injections of graded dilu-
tions of the vaccine with a specified
volume result in animal responses-to
the various dilutions. If the vaccine is
administered as suggested by the com-
ment, the amount or volume of the
vaccine administered ,will be variable
and unknown, thereby precluding an
estimation of the vaccine potency. Ac-
cordingly, the comment is rejected.

18. One comment on proposed
§ 620.44(b)(2) suggested revision to
permit the use of a-test dose of BCG
Vaccine containing a range of 1 to 33
x 10" CFU rather than the proposed
range of 1 to 9 x 10 CFU.

The Commissioner advises that BCG
Vaccine intended fdr percutaneous in-
jection in humans contains a large
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number of CFU which, if injected 'un-
diluted intradermally into guinea pigs,
would produce more extensive reac-
tions than those prescribed in
§ 620.44(b)(3) and would make estima-
tion of vaccine potency difficult. For
this reason, the test dose of 0.1 ml of
vaccine containing a Tange of only 1 to.
9. x 105 CFU was chosen. However,
review of protocols submitted by man-
ufacturers demonstrate's that the
number of CFU required to produce
the reactions prescribed in
§ 620.44(b)(3) niay vary depending on
the strain of organism used and/or the
,method of production. Accordingly,
the comment is accepted and
§ 620.44(b)(2) of the final regulation Is
amended to specify that vaccine in-
tended for percutaneous injection into
humans -must be reconstituted with
the manufacturer's recommended di-
luent' so that at least 1 estimated
human dose (that may vary for each
type of vaccine but is estimated to b'e
within a range of, 1 to 33 x 105 CFU) is
contained in 0.1 ml. A narrower range
of CFU is to be determined for- each
manufacturer's vaccine and specified
-in the license application. One-tenth
ml of the selected dose of vaccine and
0.1 ml of each'of 3 ten-fold dilutions
(1:10, 1:100, and 1:1000) shall be inject-
ed into the guinea pigs. The diluent.
for the ten-fold dilutions shall be an
isotonic solution for injection.

The Commissioner is also amending
proposed § 620.44(b)(3)(i) to specify
that observations of all 4 vaccination
sites in the intradermal guinea pig
tests be read on the same day. The
time required for -the organisms to
grow in guinea pig intradermal tissue
may vary, and therefore the flexible
time period of 2 to 4 weeks after BCG
vaccination is allowed:. Because the
test requires an essentially negative
reaction in tests of the greatpst dilu-
tion of BCG Vaccine and a maximum.
reaction of 4 to 10 millimeters (mm) in
the greatest concentration of BCG
Vaccine, the specification is added
that all 4 vaccination sites be observed
and read on the same day.

19. One comment on proposed
§620.44(b)(3)(ii) suggested that the
degree of tuberculin sensitivity should
be determined by measuring the
amount of induration, which is the
hardening of the skin resulting from
inflammation, rather than by measur-
ing the amount of erythematous reac-
tion, -which is the reddening of the
skin resulting from inflammation, as
proposed.

The Commissioner proposed that tu-
berculin sensitivity be measured by
erythematous reaction because, in
guinea pigs, redness of the skin is
easier to measure, is usually coincident
with induration, and is subject to less
error than hardening of the skin

caused by Inflammation and swelling,
Accordingly, the comment Is rejected.

20. The Commissioner is amending
proposed § 620.44(b)(3)(lii) to clarify
the time when the guinea pigs should
be weighed. As amended, the final reg.
ulation now states that "at the end of
the test period each guinea pig Is
weighed * * *."

21. The Commissioner is adding a
new paragraph § 620.44(c) to the final
regulations in response to'a comment
made in regard to § 620.40(b)(4) and
discussed In part under paragraph 4 of
this preamble. The comment pointed
out that the WHO report, Part B, 3,
recommends that studies In humans
be made at regular Intervals on some
of the vaccine lots prepared to ensure
that adequate control of BCG Vaccine
has been achieved. The comment mis-
interpreted the WHO report by apply-
ing it to a "seed lot" instead of a "vac-
cine lot," However, the comment
claimed that clinical testing of every
lot of BCG Vaccine in a minimum of
10 persons had served very well.

The Commissioner rejects the com,
ment's recommendation to test every
.lot of BCG Vaccine in a minimum of
10 persons because the Increased test-
ing requirements of the primary and
secondary seed lots make the testing
of every lot of BCG'Vacclne unneces-
sary. The controlled number of pas-
sages in the time periods specified re-
duces the chance for mutation to viru-
lent organisms. However, as a continu-
ing heck on the potency, safety, and
efficacy -of the BCG Vaccine In
humans, the Commissioner Is accept-
ing the recommendation of the WHO
report by adding a new paragraph (c)
to § 620.44 to require that at least once
annually, no less than one lot of BCG
Vaccine that has satisfied all require-
ments and has been released by the
Bureau of Biologics be tested for Its
ability to induce sensitivity in 20 tu-
berculin-negative people. In addition,
the results of these tests are to be sent
to the Director, Bureau of Biologics,
as they are completed.

TEST FOR FREEDOM FROM VIRULENT
MYCOBACTERIA

22. One comment. on proposed
§ 620.45(a) (21 CR 620.45(a)) suggest-
ed that animals used In the test for
virulent mycobacterla should be ob-
served for 3 months instead of the pro-
posed 6 weeks. No data accompanied
the comment to support an observa-
tion period of 3 months.

The Commissioner advises that data
in protocols submitted by manufactur-
ers demonstrate that an observation
period of 6 weeks provides an adequate
basis to determine that each lot of vac-
cine produced in accordance with
these additional standards remains
free from virulent mycobacterla. In
addition, the commissioner concludes
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that an observation period of 3
months, as suggested by the comment,
is unnecessarily restrictive because it
impedes release of the lot and short-
ens its availability within the dating
periods prescribed in § 610.53 (21 CFR
610.53). Accordingly, the-comment is
rejected.

GENERAL REQuIREwMENTs AND LABELING

23. One comment on proposed
§620.46(b) (21 CFR 620.46(b)) asked
whether a new date of manufacture
could be established any time a deter-
mination for the number of CFU
shows that the loss in viability (poten-
cy) has not exceeded 90 percent.

The Commissioner advises that a
new date of manufacture may be es-.
tablished by' a manufacturer only
under the following conditions: (1)
The product has not left the control
of the licensed manufacturer;, (2) the
integrity of the product has not been
compromised; (3) the product is retest-
ed and conforms to the requirements
prescribed in §§610.13(a) (21 CFR
610.13(a)) and 620.44(b); (4) samples
and protocols are submitted to the Di-
rector, Bureau of Biologics; and (5) the
product is not issued by the manufac-
turer until written notification of offi-
cial release is received from the Direc-
tor, Bureau of Biologics, as required
by § 620.48 (21 CFR 620.48). Section
620.46(b) of the final regulation is
amended to specify that the date of
manufacture is to be the date of initi-
ation of the last valid determination
for CFU after freeze-drying.

24. One comment on proposed
§ 620.46(b) requested revision of the
date of manufacture to permit the use
of a dating period that is approved in
the product license application but dif-
ferent from that prescribed for BCG
Vaccine in § 610.53.

The Commissioner advises that it is
not necessary to revise the date of
manufacture as proposed in § 620.46,
because § 610.53 was amended in the
FEERAL REGLSER of January 31, 1978
(43 FR 4006) by adding a new para-
graph: (b) Exemptions. This para-
graph provides for stch exemptions or
modifications of the dating period
with the, writtei approval of the Di-
rector, Bureau 'of Biologics, in the
form of an approved license amend-
ment.

25. One comment on proposed
§620.47(c) (21 CFR 620.47(c)) suggest-
ed that the vaccine should be adminis-
tered within 4 hours, rather than
within the proposed 8 hours, after re-
contitution. The comment provided
no data to justify a statement that
vaccine administered within 4 hours
after reconstitution has a higher via-
bility count and is subject to less
chance of contamination and expo-
sure.

The Commissioner is not aware of
any data to support a reduction of the
time period from 8 hours to 4 hours.
Furthermore, current available data
related to use and clinical experience
demonstrate that the product is safe
and effective when administered
within 8 hours under good medical
practice. Accordingly, the comment is
rejected.

SAMPLES

26. One comment on proposed
§ 620.48(a)(1) suggested that the
sample to be submitted to the Direc-
tor, Bureau of Biologics, need be only
20 ml rather than the proposed 40 ml.

The 40-ml sample was proposed to
ensure an adequate volume of product
for all required tests, particularly
when repeat tests are needed. Howev-
er, the Commissioner has reconsidered
this requirement and finds that 20 ml
will generally be adequate because ad-
ditional samples can be requested if
and when needed. Accordingly, the
comment Is accepted, and
§ 620.48(a)(1) of the final regulation Is
amended to provide for at least 20 ml
of sample.

27. In connection with proposed
§ 620.48(b), the Comminsoner notes
that the Bureau of Biologics has rou-
tinely informed manufacturers by tele-
phone that a lot of vaccine has been
released after the official release is
signed by the Director of the Bureau
or the Director's designated agent.
However, this telephone communica-
tion has been misunderstood as consti-
tuting the notification of official re-
lease. The Commissioner advises that
official notification means that the
written release form has been received
by the manufacturer. Accordingly.
§620.48(b) of the-final regulation is
amended to specify that BCG Vaccine
is not to be issued by the manufactur-
er until written notification of official
release is received from the Director
Bureau of Biologics.

The Commissioner has carefully
considered the environmental effects
of this regulation and, because the
action will not significantly affect the
quality of the human environment,
has concluded that an environniental
impact statement is not required. A
copy of the environmental Impact as-
sessment is on file with the Hearing
Clerk, Food and Drug Administration.

Therefore, under the Public Health
Service Act (sec. 351, 58 Stat. 702 as
amended (42 U.S.C. 262) ind under au-
thority delegated to the Commissioner
(21 CFR 5.1), Part 620 Is amended by
adding new Subpart E, consisting of
new §§ 620.40 through 620.49 to read
as follows:

Subpart E-acillus of Colmeffe end Guerin
(BEG) Vaccina

SMc
62040 BCG Vaccine.
62041 Establishment and personnel re-

quirements.
620.42 Production.
620.43 Reference BCG Vaccine.
620.44 Potency tests.
62045 Tes. for freedom from virulent my-

cobacteria-
620.46 General requirements.
620.47 Labeling.
620.48 Samples:protocols- official release.
620.49 Equivalent methods.

Aumoaxu Sec. 351. 58 StaLt. '?, as
amended (42 U.S.C. 262).

Subpart E-Bacillus of Colmette and
Guerin (BCG) Vaccine

§ 620.40 BCG Yacine.
(a) Proper name and definition. The

proper name of this product is BCG
Vaccine. The product is defied as a
freeze-dried preparatior;,. containing
viable bacteria of the Bacillus of Cal-
mette and Guerin. which is an attenu-
ated strain of Dlycobacterium bovis

(b) Criteria for an acceptable strain.
The source of the BCG strain used in
the manufacture of any lot of the
final product must be Identified by
complete historical records.

(1) Seed lot system. the BCG strain
must be maintained in the form of a
primary seed lot that is to be-the basic
material from which all secondary
seed lots are prepared. Production of
BCG Vac&ine may be from either pri-
mary or secondary seed lots. Each seed
lot must be stored in either a freeze-
dried state at -20* C or colder, or in a
frozen state at -70' C or colder.

(2) Freedom from virutence The
BCG strain s demonstrated to be in-
capable of producing progressive tu-
berculosis in guinea pigs tested as pre-
scribed in §620.45. except, that no
fewer thlan 48 guinea pigs must be
used to test the primary seed lot and
no fewer than 12 guinea pigs must be
used to test each secondary seed lot.
At least two-thirds of the animal
must survive the observation period of
no less than 6 months.

(3) Induction of tuberculin sen.sitiv-
ity in guinea pigs. Each of at least 10
guinea pigs is to be injected with 1
human dose of BCG Vaccine and,
within 4 to 6 weeks after vaccination.
skin tested with tuberculin. At least 80
percent of the guinea pigs tested must
develop tuberculin sensitivity, as pre-
scribed In § 620.44(b)(3)(ii).

(4) Clinical information. Clinical
data must establish that the BCG
strain is safe and induces tuberculin -

sensitivity. After having passed all lab-
oratory tests prescribed for BCG Vac-
cine, each primary and secondary seed
lot of vaccine must be tested for its
ability to induce sensitivity in tubercu-
lin-negative persons. Only those per-
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sons tested by injection of 5 U.S. Tu-
- berculin Units, Purified Protein De-

rivative, by the Mantoux technique
and found negative in this test are to
be selected for clinical trials. At least
100 tuberculin-negative persons must
be included in the test of the primary
seed lot, and at least 20 tuberculin-
negative persons must be included in
the test of each secondary seed lot.
Within 6 to 8 weeks after BCG vacci-
nation, the vaccinees must be tested
for tuberculin reactivity by injecting
not more than 10 U.S. Tuberculin
Units, Purified Protein Derivative, by
the Mantoux technique. The test is
considered satisfactory if a least 90
percent of those persons from each
group develop tuberculin reactivity as
indicated by an induration reaction of
at least 5 millimeters in diameter.

§ 620.41 Establishment and personnel re-
quirements.

In addition to the applicable require-
ments of §§%00.10 and 600.11 of this
chapter, -the following practices and
procedures are required:

(a) Isolation of BCG unit (1) A BCG
unit Is defined as the space used for
storage of primary and secondary seed
cultures and for vaccine preparation,
including culture maintenance, media
inobulation for propagation, harvest-
Ing, filling into final containers, seal-
ing of final containers, media produc-
tion, and cleaning and sterilization of
glassware. For purposes of these addi-
tional standards, the space ifsed for in-
cubation of bulk and final container
sterility tests, tests to determine the
numbers of colony-forming units,
animal tests, and necropsies, are not
part of the BCG unit.

(2) The BCG unit must be complete-
ly isolated from other production and
surrounding areas and must be situ-
ated and designed to prevent contami-
nation of the product. It must have a
separate facility for ventilation, de-
signed to prevent contamination of
the product. The facilities for water
supply and sewage and trash disposal
must be designed to prevent microbial

* contamination of the BCG unit. The
equipment used in BCG Vaccine pro-
duction must remain in the BCG unit
at all times.

(3) Microbial controlled areas must
be available for handling the BCG cul-
tures. No cultures of microorganisms
other than the BCG production strain
are permitted in the BCG unit. No ani-
mals are permitted in the BCG unit.
All tests necessary for the control of
the vaccine, in which c6ntaminating
microorganisms may be cultured, or In
which animals are used, must be con-
ducted In, space physically separated
from the BCG unit.

(b) Restrictions on personnel. (1) A
staff specially trained in maintaining
the seed cultures, propagating the cul-
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tures, preparing the vaccine, and fill-
ing the vaccine into final containers
shall be employed in the production of
the BCG Vaccine. Such personnel
shall.not work with other infectious
agents in any laboratory at any time
and shall not be exposed to a known
risk of tuberculosis. Within 30 days
before employment in the BCG unit,
each person working in the unit shall
have had a medical examination, in-
cluding a tuberculin skin test with 5
U.S. Tuberculin Units, Purified Pro-
tein Derivative, by the Mantoux proce-
dure, and a chest X-ray. No person
who has had a history of tuberculosis
or mycobacterial disease is permitted
in the BCG unit. There must be peri-
odic medical examinations of BCG
unit personnel, including X-ray exami-
nations, of sufficient frequency to
detect the appearance of early active
tuberculosis. Repeated tuberculin skin
testing of staff who are negative to tu-
berculin may be used as an.additional
diagnostic aid in isolating any poten-
tial source of tuberculosis exposure. If
a person working in the BCG unit de-
velops active tuberculosis, (i) the
entire staff shall be examined for pos-
sible tuberculosis infection, (i) all cur-
rent vaccine preparations and all cul-
tures with which the person may have
come into contact since his or her last
satisfactory medical examination,
except cultures sealed before that ex-
amination, must be discarded, and (il)
the BCG unit and all equipment with
which the person may have come in
contact must be decontaminated.

(2) Personnel shall wear protective
clothing and use protective devices to
the extent necessary to protect the
product from contamination.

(3) Any person not assigned to the
BCG unit shall not be allowed into the
BCG unit at any time unless a medical
examination shows, the person to be
free from mycobacterial disease.

§ 620.42 Production.
(a) BCG inoculum. The inoculum of

BCG used for seed lot or production of
final lot in seed buildup' must have
been removed from the preceding seed
lot in accordance with the following
passage and time schedule:

(1) No more than 3 passages from
primary to secondary seed lot within a
2-mouth period.

(2) If no secondary seed lot is used,
no more than 9 passages from primary
seed lot to final lot within a 6-month
period.

(3) No more than 9 passages from
secondary seed lot to final lot within a
6-month period. '

(b) Propagation of bacteria. The cul-
ture medium for propagation of BCG
Vaccine must not contain ingredients
known to be capable of producing al-
lergenic effects in humans or of caus-
ing the bacteria to become virulent for

guinea pigs. The growth In each ton-
tainer must be examined visually, and
only those cultures that have the typi-
cal growth pattern characteristic of
BCG are to be used In a vaccine,

(c) Colony-forming units (CFU)
before and after freeze-drying. Each lot
of BCG Vaccine must be tested to de-
termine the number of CFU per indi-
vidual final container both before and
after freeze-drying, by the method
prescribed in § 620.44(a5. The upper
and lower limits of the viable count
are to be established by the manufac-
turer of the vaccine for the particular
route of administration recommended
and must be specified In the license
application. The loss In viability after
drying must not exceed 90 percent.

§ 620.43 Reference BCG Vaccine.
A reference BCG Vaccine, for use in

determining the validity of the test for
colony-forming units, is to be obtained
from the Director, Bureau of Blolog- -
Ics, Food and Drug Administration,

'8800 Rockville Pike, Bethesda, MD
20014.

§ 620.44 Potency tests.
(a) Colony-forming units (CFU). The

number of CFU must be determined
on the contents of each of at least 10
individual final containers of each lot
of BCG Vacdine. Of the 10 or more in.
dividual final containers, the contents
of at least 5 before, and an equal
number after, freeze-drying must be
tested. Final containers of the freeze-
dried vaccine are to be reconstituted
as for human use with the diluent rec-
ommended by the manufacturer. The
number of CFU to be reported for
each lot of BCG Vaccine must be de-
termined only from test tubes contain-
ing between 10 and 50 CFU. Dilutions
must be made as follows:

(1) Dilutions are made from an ap-
propriate.volume of the liquid vaccine
before freeze-drying or the reconsti-
tuted vaccine after freeze-drying. Ap-
propriate dilutions are made with
modified Youman's medium specified
in paragraph (a)(4) of this section, up
to a point where subsequent serial
half-log dilutions will result In at least
1 tube containing between 10 and 50
CPU.

(2) Serial half-log dilutions are made
in 16 x 125 millimeter ,screw-capped
test tubes into which 4.5 milliliter all-
quots of the diluent prescribed in
paragraph (a)(4) of this section have
been dispensed. Two milliliters' of
thoroughly mixed vaccine are added to
the first tube of the half-log series,
mixed thoroughly, and 2.0 milliliters
from this tube are transferred to the
next tube in the series. The process of
mixing and serially transferring 2.0
milliliters Is repeated through each
consecutive tube and 2.0 milliliters are
discarded from the last tube.
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(3) After the serial half-log dilutions
are completed, 0.5 milliliter of 1.5 per-
cent agar solution that has been
cooled to 42" C is quickly added, where
necessary, to make a final concentra-
tion of 0.15 percent agar, and the con-
tents of the tubes are thoroughly
mixed. After mixing, all tubes are in-
cubated at 35" to 37* C for 3 to 4
weeks.

(4) The composition of modified
Yobuan's medium with bovine albu-,
min is as follows:"

Asparag.ne 5.0 grams
Monopotassium phosphate 5.0 grams

(KH.PO,)
Potassum xufate CKSO.) 0.5 grams
Magnesium citrate - 1.5 grams
Monosodium glutamate - 19.0 grams
Glycerine 20.0 nllilllters
Distimed water qs. toL..__ 900.0 milliliters

One hundred milliliters of 5-percent aque-
ous solution of bovine albumin that -has
been sterlized by filtration are added to the
Youman's medium to produce a final con-
centration of 0.5 percent of bovine albumin
The pH is adjusted to 7.0 with 5N sodium
hydroxide.

(b) Intradermal -guinea pig test. Two
or more guinea pigs, each weighing no
less than 250 grams, must be injected
intradermally in 4 different sites with
the following amounts and dilutions of
each lot of BCG Vaccine:

(1) Vaccine intended for intradermal
injection is reconstituted as for human
use with the diluent recommended by
the manufacturer. One-tenth milliliter
of reconstituted vaccine and 0.1 millili
ter each of three ten-fold dilutions
(1:10, 1:100, and 1:1000) of the recon-
stituted vaccine are injected into the
guinea pigs. The diluent for the ten:-
fold dilutions is isotonic solution for
injection.

(2) Vaccine intended for percuta-
neous injection into humans Is recon-
stituted with the diluent recommend-
ed by the manufacturer so that at
least one human dose (estimated to be
within a range of from 1 to 33 x 105

CFU) is contained in 0.1 milliliter. A
narrower range of CFU is determined
for each specific vaccine by the manu-
facturer and specified in the license
application. One-tenth milliliter of the
selected dose of vaccine and 0.1 millili-
ter each of three ten-fold dilutions
(1:10, 1:100, and 1:1000) are injected
into the guinea pigs. The diluent for
the ten-fold dilutions is an isotonic so-
lution for injection. -

(3) The lot of vaccine is satisfactory
if-

(i) At the end of 2 to 4 weeks after
BCG vaccination, nodules have devel-
oped that are graded in relation to the
amount of the test dose, with the larg-
est dose inducing a nodule of from 4 to
10 millimeters in diameter and the
smallest dose inducing essentially no
nodule, and all observations are read
on the same day,

(Ii) By the end of 4 to 6 weeks after
BCG vaccination, each guinea pig
shows a degree of sensitivity such that
an intradermal injection of no greater
than 25 U.S. Tuberculin Units, Puri-
fied Protein Derivative, in 0.1 milliliter
will induce an erythematous reaction
at least 10 millimeters In diameter
within 18 to 24 hours; and

(ili) At the end of the test period,
each guinea pig is weighed and each
shows a weight Increase.

(c) Induction of tuberculin sensitiv-
ity in tuberculin-negative humans. At
least once annually, no less than one
lot of BCG Vaccine that has satisfied
all requirements and has been released
by the Bureau of Biologics must be
tested for its ability to induce sensitiv-
ity in 20 persons negative to Tubercu-
lin, Purified Protein Derivative, as pre-
scribed In § 620.40(b)(4). The results of
these tests must be sent to the Direc-
tor, Bureau of Biologics, as they are
completed.

§ 620.45 Test for freedom from virulent
mycobacterin

(a) Each lot of BCG Vaccine must be
tested to determine that it does not
contain virulent mycobacterla. The
test must be performed using at least 6
guinea pigs, each weighing between
250 and 300 grams. Vaccine Intended
for intradermal Injection in humans
must be tested by injecting into guinea
pigs the number of bacteria contained
in at least 50 human doses. Vaccine in-
tended for percutaneous use in
humans must be tested by Injecting
into guinea pigs 50 times the number
of bacteria estimated to be introduced
parenterally into humans by the rec-
ommended procedure. The vaccine for
all tests must be inoculated subcuta-
neously or intramuscularly into the
guinea pigs. All animals that die
during the observation period must be
examined post mortem. All animals
that survive the observation period
must be sacrificed and examined post
mortem. The lot passes the test if at
least two-thirds of the animals on test
survive an observation period of not
less than 6 weeks, and If the post-
mortem examination reveals no evi-
dence bf tuberculosis in any of the test
animals.

(b) If any virulent mycobacterla are
found in any lot of BCG Vaccine.
whether or not the manufacturer in-
tends to submit samples and protocols
of this lot to the Bureau of Biologics
for release, the following actions must
be taken:

(1) In addition to the requirements
of §§ 600.12 and 600.14 of this chapter.
the manufacturer shall Immediately
report by telephone, telegraph, or
cable the finding of virulent mycobac-
teria to the Director, Bureau of Bio-
logics.

(2) All production and distribution
of lots of BCG Vaccine produced from
the same secondary seed lot as the
contaminated lot of BCG Vaccine
must be discontinued. If no secondary
seed lot is used the same requirements
apply to the primary seed lot.

(3) The manufacturer shall conduct
a thorough and prompt investigation
concerning the failure of the lot to
meet the required safety and purity
specifications, including retesting the
suspect lot and the source secondary
seed lot (or primary seed lot, if no sec-
ondary seed lot Is used) and shall un-
dertake a. thorough review of all man-
ufacturing records and procedures to
determine the probable cause of the
failure.

(4) A written record of the investiga-
tion, including the retest results, must
be submitted to the Director, Bureau
of Biologics.

(5) Neither prodltion nor distribu-
tion of BCG Vaccine may be resumed
until the manufacturer Is notified in
writing by the Director, Bureau of
Biologics, that such activity may be re-
sumed.

§ 620.46 General requirements.
(a) Dose These standards are based

on (1) vaccine intended for intrader-
mal injection In a single human immu-
nizing dose of 0.1 milliter and (2) vac-
cine intended for percutaneous injec-
tion In a single skin application
through which inoculation is made by
a multiple puncture device.

(b) Date of manufacturm The date of
manufacture is the date of initiation
of the last valid determination for
CFU after freeze-drying.

§ 620A7 Labeling. '
In addition to conforming to the ap-

plicable requirements of §J 610.60,
610.61, and 610.62 of this chapter, the
package label must bear the following
Information:

(a) Specification of the route of ad-
ministration.

(b) A statement that the vaccine
contains live bacteria and should be
protected against exposure to light.

c) A statement that the vaccine
must be administered within 8 hours
after reconstitution, and that reconsti-
tuted vaccine not used within 8 hours
must be discarded.

§ 620.48 Samples; protocols- official re-
lease.

(a) For each lot of vaccine, the fol-
lowing materials must be submitted to
the Director, Bureau of Biologics,
Food and Drug Administration. 8800
Rockville Pike, Bethesda, MD 20014.

(1) Samples and diluent that will
provide at least 20 mnllilters when the
samples are reconstituted as recom-
mended in the package insert by the
manufacturer of the vaccine.
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(2) A protocol that consists of a com-
plete summary of the manufacture of
each lot, including all results of each
test required by all applicable regula-
tions. If the protocol is not included in
the shipment of the samples, it must
be sent promptly to the Director,
Bureau of Biologics, Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20014.

-(b) The BCG Vaccine must not be
issued by the manufacturer until writ-
ten notification of official release is re-
ceived from the Director, Bureau of
Biologics, Food and Drug Administra-
tion.

§620.49 Equivalent methods.

Modification of any particular man-
ufacturing method or process or the
conditions under which it is conducted
as set forth in the additional stand-
ards relating to BCG Vaccine may be
permitted whenever the manufacturer
presents evidence in writing to the Di-
rector, Bureau of .Biologics, demon-
strating that the modification will pro-
vide assurances of the safety, purity,
potency, and effectiveness of the vac-
cine that are equal to, or greater than,
the assurances provided by such stand-
ards, and after the equivalent method
has received the written approval of
the Director, Bureau of Biologics,
Food and Drug Administration.

Effective date. "These regulations
shall.be'effective May 11, 1979 except
for the labeling requirements, which
shall be effective September 13, 1979.
(Sec. 351, 58 Stat. 702 as amended (42 U.S.C.
262))

Dated: March 6, 1979.

WILLIAM F. RANDOLPH,
ActingAssociate Commissioner

for RegulatoryAffairs.
[FR Doc. 79-7487, Filed 3-12-79; 8:45 am]

[1505-01-M]
Title 26-Internal Revenue

CHAPTER I-INTERNAL REVENUE
SERVICE, DEPARTMENT OF THE
TREASURY

SUBCHAPTER A-INCOME TAX

[T.D. 75931

PART I-INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DECEM-
BER 31, 1953

Simplification of Reporting Require-
ments Under the Class Life Asset
Depreciation Range System

Correction

In PR Doc. 79-2702 appearing at
page 5419 in the issue of Friday, Janu-
ary -26, 1979, in the first column of
page 5421, in paragraph (6) of § 1.167
(a)-ll (f), in the tenth line, " * * 26
CFR § 1.67 * * *" should have read

* * 26 CFR § 1.167 * * *"

[4830-01-M]
LT.D. 7599J

PART 1-INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DECEM-
BER 31, 1953

Amortization of Expenditures for
Qualified On-the-Job Training and
Child Care Facilities

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document provides
final regulations relating to the amor-
tization deduction for on-the-job train-
ing and child care facilities. Changes
to the applicable tax law were made
by the Revenue Act of 1971 and the
Tax Reduction and Simplification Act
of 1977. The regulations will provide
the public with the guidance needed to
comply with these acts and will affect
all employers who wish to use this am-
ortization deduction.

DATES: The amendments are effec-
tive for taxable years ending after De-
cember 31, 1971, and in the case of
child care facilities, only with respect
to expenditures made- during the 10-
year period beginning January 1, 1972,
and ending December 31, 1981. In the
case of on-the-job training facilities,

,the amendifients are effective for tax-
able years ending after* December 31,
1971, but only with respect to expendi-
tures made during the 5-year period
beginning January 1, 1972, and ending
December 31, 1976. Therefore, the reg-
ulations provide guidance primarily
for the amortization of child care
facilities.
FOR FURTHER INFORMATION
CONTACT:

Robert B. Coplan of the Legislation

and Regulations Division, Office of
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, D.C. 20224, Atten,
tion: CC:LR:T, 202-566-3287, not a
toll-free call.

SUPPLEMENTARY INFORMATION:

BACKGROUND

On August 31, 1978, the FEDERAL
REGISTER published proposed amend-
ments to the Income Tax Regulations
(26 CFR Part 1) under section 188 of
the Internal Revenue Code of 1954 (43
FR 38869). The amendments were pro.
posed to conform the regulations to
section 303 of the Revenue Att of 1971
(85 Stat. 521) and section 402 of the
Tax Reduction and Simplification Act
of 1977 (91 Stat. 155). A public hearing
was not held.

GENERAL EXPLANATION OF REGULATIONS

The new tax provisions permit em-
ployers to elect to amortize certain ex-
penditures chargeable to capital ac-
count to acquire, construct, recon-
struct, or rehabilitate section 188
property ratably over a period of 60
months, beginning with the month In
which the property Is placed in serv.
Ice. However, If this election is made,
the portion of the basis of section 188
property attributable to the capitaliza-
tion of the dxpendlture cannot be de-
preciated under other Income tax pro-
visions. Further, if the election is
made, section 188 property is not eligi-
ble for the ihvestment credit. In addi-
tion, this election could result In an
Item of tax preference.

The regulations provide guidelines
for determining what items of proper-
ty qualify as section 188 property.
Rules are also provided for making a
proper election under section 188 and
for the termination of such an elec-
tion.

CHANGES MADE IN RESPONSE TO
COMMENTS

Two sets of comments were submit-
ted In response to publication of the
proposed regulations, The following
changes In the regulations were made
in response to these comments:

1. Section 1.188-1(a)(2)(iii) of the
proposed regulations provided, in part,
that two or more items of section 188
property could be treated as a single
item of property If the Items (1) are
placed in service In the same month of
the taxable year, (2) have the same es-
timated useful life, and (3) are to be
used in a functionally related manner
In the operation of the facility. The
third condition has been broadened to
allow the aggregation of two or more
items of section 188 property which
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are integrally related facilities, even
though the properties are not "func-
tionally" related.

2. The proposed regulations have
been revised to provide that, for pur-
poses of section 188, the term "em-
ployees" includes employees of mem-
bers of a controlled group of corpora-
tions, of which the employer con-
structing the facility is a member.

3. The definition of "facility" con-
tained in § 1.188-1(d)(3) of the pro-
posed regulations has been expanded
to include a building or portion of a
building.which provides essential serv-
ices for trainees during the course of a
training program. Examples of fadili-
ties included are dormitories and
dining halls which provide lodging and
meals for trainees of an employer.
These buildings are an integral part of
any large scale training facility and
their presence promotes intensive
study and discussion among trainees
in the program.

The effectiveness of this regulation
will be evaluated on the basis of com-
ments received from the public and
from the various offices of the Inter-
nal Revenue Service responsible for
administration of the regulation and
collection of the appropriate income
taxes.

DRAFTING INFORMATION

The principal author of these pro-
posed regulations is Robert B. Coplan
of the Legislation and Regulations Di-
vision of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the In-
-ternal Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of sub-
stance and style.

ADOPTION OF AMENDMENTS TO THE
REGULATIONS

Accordingly, 26 CFR Part 1 is
amended by adopting the regulations
proposed in the notice of proposed
rulemaking published in the FEDERAL
REGISTER on August 31, 1978 (43 FR
38869), subject to the following
changes:

PARAGRAPH 1. Section 1.188-1, as set
forth in paragraph 1 of the notice of
proposed rulemaking of August 31,
1978, is amended as follows:

1. The last sentence of paragraph
(a)(2)(iii) is revised to read as set forth
below.

2. Paragraph (d)(3) is amended by
revising the first three sentences of
the flush language following para-
graph (d)(3)(ii) to 'read as set forth
below.

3. A new paragraph (d)(6) is addedP
immediately after paragraph (d)(5) to
read as set forth below. These revised
and added provisions read as follows:

§1.188-1 Amortization of certain expendi-
tures for qualified on.the-job training
and child care facilities.

(a) Allowance of deduction-

(2) Amount of deduction-

(i11) Separate items.
For purposes of paragraphs (a)(2)(1) and

(a)(2)(il) of this section, two or more Items
of property may be treated as a single Item
of propert, If such Items (A) are placed In
service within the same month of the tax-
able year, (B) have the same estimated
useful life. and -(C) are to be used In a func-
tionally related manner in the operation of
a qualified on-the-job training or child care
facility or are Integrally related facilities
(described in paragraph (d) (3) or (4) of this
section).

(d) Definitions and special requirements-

* a a a •

(3) Qualified on-the-job training facilty.
0* A "facility" consists of a building or

any portion of a building and its structural
components In which training is conducted.
and equipment or other personal property
necessary to teach a trainee basic skills re-
quired for satisfactory performance In the
occupation for twhich the training is being
given. A facility also includes a building or
portion of a building which provides essen-
tial services for trainees during the course
of the training program, such as a dormi-
tory or dining hall For purposes of this sec.
tion. a facility s considered to be specifical-
ly used as an on-the-job training facility If
such facility is actually used for such pur-
poses and is not used In a significant
manner for any purpose other than Job
training or the furnishing of essential serv-
ices for trainees such as meals and lodging.
For purposes of the preceding sentence if a
facility Is used 20 percent of the time for a
purpose other than on-the-job training or
providing trainees with essential services. It
would not satisfy the significant use test.

(6) Employees. For purposes of section 188
and this section, the terms "employees" and
"prospective employees" include employees
and prospective employees of a member of a
controlled group of corporations (within the
meaning of section 1563) of which the tax-
payer is a member.

This Treasury decision is issued
under the authority c6ntalned in sec-
tions 188 (85 Stat. 521; 26 U.S.C. 188)
and 7805 (68A Stat. 917; 26 U.S.C.
7805) of the Internal Revenue Code of
1954.

JERoUE KURTz,
Commissioner of Internal Revenue.

Approved: February 27, 1979.
DONALD C. Lunxc i,

Assistant Secretary
of the Treasury.

PARAGRAPH 1. There is added immedi-
ately after § 1.187-2 the following new
section:

§ 1.188-1 Amortization of certain expendi-
tures for qualified on-the-job training
and child care facilities.

(a) Allowance of deduction-() In
general. Under section 188, at the elec-
tion of the taxpayer, any eligible ex-
penditure (as defined in paragraph
(d)(1) of this section) made by such
taxpayer to acquire, construct, recon-
struct, or rehabilitate section 188
property (as defined in paragraph
(d)(2) of this section) shall be allow-
able as a deduction ratably over a
period of 60 months. Such 60-month
period shall begin with the month in
which such property is placed in serv-
Ice. For rules for making the election,
see paragraph (b) of this section. For
rules relating to the termination of an
election, see paragraph c) of this sec-
tion.

(2) Amount of deduction--l) In gen-
eral For each eligible expenditure at-
tributable to an Item of section 188
property the amortization deduction
shall be an amount, with respect to
each mbnth of the 60-month amortiza-
tion period which falls within the tax-
able year, equal to the eligible expend-
Iture divided by 60. The total amorti-
zation deduction with respect to each
Item of section 188 property for a par-
ticular taxable year is the sum of the
amortization deductions allowable for
each month of the 60-month period
which falls within such taxable year.
The total amortization deduction
under section 188 for a particular tax-
able year is the sum of the amortiza-
tion deductions allowable with respect
to each Item of section 188 property
for that taxable year.

(W) Separate amortization Period for
each expenditure. Each eligible ex-
penditure attributable to an item of
section 188 property to which an elec-
tion relates shall be amortized over a
60-month period beginning with the
month in which the Item of section
188 property is placed in service. Thus,
if a taxpayer makes an eligible ex-
penditure for an addition to. or inm-
provement of, section 188 property,
such expenditure must be amortized
over a separate 60-month period begin-
ning with the month in which the sec-
tion 188 property is placed in service.

(Ill) Separate items.,The determina-
tion of what constitutes a separate
item of section 188 property is to be
made on the basis of the facts and cir-
cumstances of each individual case.
Additions or improvements to an exist-
Ing Item of section 188 property are
treated as a separate item of section
188 property. In general, each item of
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personal property is a separate item of
property and each building, or sepa-
rate element or structural component
thereof, is a separate item of property.
For purposes of subdivisions (i) and
(ii) of this subparagraph, two or more
Items of property may be treated as a
single item of property if guch Items
(A) are placed in service within the
same month of the taxable year, (B)
have the same estimated useful life,
and(C) are to be used in a functional-
ly related manner in the opration of a
qualified on-the-job training or child
care'facility or are integrally related
facilities (described in paragraph (d)
(3) or (4) of this section).

(i0) Disposition of property or termi-
nation of election. If an item of sec-
tion 188 property is sold or exchanged
or otherwise disposed of (or if the item
of property ceases to be used as sec-
tion 188 property by the taxpayer)
during a particular month, then the
amortization deduction (if any) allow-
able to the taxpayer in respect of that
item for, that month shall be an
amount which bears the same ratio to
the .amount to which the taxpayer
would be entitled for a full month as
the number of days in such month
during which the property was held by
him (or used by him as 'section 188
property) bears to the total number of
days in such month.

(3) Effect on other deductions. The
amortization deduction provided by
section 188(a) with respect to''any
month shall be in lieu of any depreci-
ation deduction which would other-
wise be allowable under sections 167 or
179 with respect to that portion of the"
adjusted basis of the property attrib-
utable to an adjustment under section
1016(a)(1) made on account of an eligi-
ble expenditure.

(4) Depreciation with respect to
propertr ceasing to be used as'section
188 property. A taxpayer is entitled to
a deduction for the depreciation (to
the extent allowable under section
167) of property with respect to which
the election under section 188 is termi-
nated under the provisions of para-
graph (c) of this section. The deduc-
tion for depreciation shall begin with
the date of such termination and shall
be computed on the adjusted basis of
the .property as of such date. The de-
preciation deduction shall be based
upon the estimated remaining useful
life and salvage value authorized
under section 167 for the property as
of the termination date.

(5) Investment credit not to be al-
lowed. Any property with respect to
which an election has been made
under section 188(a) shall not be treat-
ed as section 38 property within the
meaning of section 48(a).

(6) Special rules-(i) Life estates. In
the case of section 188 property held
by one person for life with the remain-
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der to another person, the amortiza-
tion deduction under section 188(a)
shall be computed as if the life tenant
were the absolute owner of the proper-
ty and shall be allowable to the life
tenant during his life.

(i) Certain corporate acquisitions.
If the assets of a corporation which
has elected to take the amortization
deduction under section 188(a) are ac-
quired by another corporation in a
transaction to which section 381(a)
(relating- to carryovers in certain cor-
porate acquisitions) applies, the ac-
quiring corporation is to be treated as
if it were the distributor or transferor
corporation for purposes of this sec-
tion.
(iii) Estates and trusts. For the al-

lowance of the amortization deduction
in the case of estates and trusts, see
section 642(f) and § 1.642(f)-i.

(iv) Partnerships. Fr the allowance
of the amortization deduction in the
case of partnerships, see section 703
and § 1.703-1.

(b) Time and manner of making elec-
tion-(1) -In general. Except as other-
wise provided in subparagrapl (2) of
this paragraph, an election to amortize
_an eligible expenditure under gection
188 shall be made by attaching, to the
taxpayer's income tax return for the
taxable period for which the deduc-
tion. is first allowable to such taxpay-
er, a written statement containing-

(1) A description. clearly identifying
each item of property (or two or more
items of property treated as a single
item). forming a part of a qualified on-
the-job training or child care facility
to which the election relates, e.g.,
building, classroom equipment, etc.;

(ii) The date on which the eligible
expenditure was.made for such item of
property (or the period during which'
eligible expenditures were made for
two or more items of property treated
as a single item of property);

(iii) The date on which such Item of
property was "placed in service" (see
paragraph (d)(5) of this section);

(iv) The amount of the eligible ex-
penditure for such item of property
(or the total amount of expenditures
for two or more items of property
treated as a single Item); and

(v) The annual amortization deduce
tion claimed with respect to such. item
of property.
If the taxpayer does not file a timely
return (taking into account extensions
'of the time for filing) for the taxable
year for which the election is first to
be made, the election shall be filed at
the time the taxpayer files his first
return for that year., The election may
be made with an amended return only
it such amended return is filed no
later than the time prescribed by law
(including extensions thereof) for
filing the return for the taxable year
of election.

(2) Special rule. With respect to any
return filed before (90 days after the
date on which final regulations are
filed with the Office of the Federal
Register), the election to amortize an
eligible expenditure for section 188
property shall be made by a statement
on, or attached to, the income tax
return (or an amended return) for the
taxable year, indicating that an elec-
tion is being made undersection 188
and setting forth information to iden-
tify, the election and the facility or
facilities to which It applies. An elec-
tion made under, the provisions of this
subparagraph, must be made not later
than (i) the time, including extensions
thereof, prescribed by law for filing
the income tax return for the first
taxable year for which the election Is
being made or (ii) before (90 days after
the date on which final regulations
under section 188 are filed with the
Office of the Federal Register); which-
ever is later. Nothing in this subpara-
graph shall be construed as extending
the time specified in section 6511
within which a claim for credit ,or
refund may be. filed.

(3) No other method, of making elec-
tion. No method for making the elec-
tion under section 188(a) other than
the method prescribed in this para-
gtaph shall be permitted. If an elec-
tion to amortize section 188 properly is
not made within the time and In the
manner prescribed in this paragraph,
no election may be made (by the filing
of an -amended return or In any other
manner) with respect to such section
188 property. ,

(4) Effect of election. An election
once made may not be revoked by a
taxpayer with respect to any item of
section 188 property to which the elec-
tion relates. The election of the amor-
tization deducted for an Item of sec-
tion 188 property shall not affect the
taxpayer's right to elect or not to elcct
the amortization deduction as to other
Items of section 188 property even
though the Items are part of the same
facility, For rules relating to the ter
nination of an election other than by
revocation by the taxpayer, see para.
graph Cc) of this section.

(c) Termination of election. If the
specific use of an item of section 188
property in connection with a quali-
fied on-the-job training or child care
facility is discontinued, the election
made with respect to that item of
property shall be terminated. The ter-
mination shall be effective with re-
spect to such Item of property as of
the earliest date on which the taxpay.
er's specific use of the Item is no
longer in connection with the oper-
ation of a qualified on-the-job training

,or child care facility. If a facility
ceases to meet the applicable require-
ments of paragraph (d)(3) of this sec-
tion, relating to qualified on-the-job
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training facilities, or paragraph (dX4)
of this section, relating to qualified
child care facilities, the election or
elections made with respect to the
items of section 188 property compris-
ing such facility shall be terminated.
The termination shall be effective
with respect to such items of property
as of the earliest date on which the fa-
cility is no longer qualified under the
applicable rules. For rules relating to
depreciation with retpect to property
ceasing to be used as section 188 prop-
erty, see paragraph (a)(4) of this sec-
tion.

(d) Definitions and special require-
ments-C) Eligible expenditure. For
purposes of this section, the term "eli-
gible expenditure" means an expendi-
ture-

(i) Chargeable to capital account;
(ii) Made after December 31, 1971,

and before January 1, 1982, to acquire,
construct, reconstruct, or rehabilitate
section 188 property which is a quali-
fied child care center facility (or, made
after December 31, 1971, and before
January 1, 1977, to acquire, construct,
reconstruct, or rehabilitate section 188
property which is a qualified on-the-
job training facility); and

(il) For -which, but only to the
extent that, a grant or other reim-
bursement excludable from gross
income is not, directly.or indirectly,
payable to, or for the benefit of, the
taxpayer with respect to such expendi-
ture under any job training or child
care program established or funded by
the United States, a State, or any in-
strumentality of the foregoing, or the
District of Columbia. -
For purposes of this subparagraph, an
expenditure is considered to be made
when actually paid by a taxpayer who
computes his taxable income under
the cash receipts and disblrsements
method or when the obligation there-
fore is incurred by a taxpayer who
computes his taxable income under
the accrual method. See subparagraph
(5) of this paragraph for the determi-
nation of when section 188 property is
placed in service for purposes of begin-
ning the- 60-month amortization
period.

(2) Section 188 property. Section 188
property is tangible property which
is-
(i) Of a character subject to depreci-

ation;
ii) Located within the United

States; and
(iii) Specifically used as an integral

part of a qualified on-the-job training
facility (as defined in subparagraph
(3) of this paragraph) or as an integral
part of a qualified child cre center fa-
cility (as defined in subparagraph (4)
of this paragraph).

(3) Qualified on-the-job training fa-
cility. A "qualified on-the-job training
facility" is a facility specifically used

by an employer as an on-the-job train-
ing facility in connection with an occu-
pational training program for his em-
ployees or prospective employees pro-
vided that with respect to such pro-
gram-

(I) All of the following requirements
are met-

(A) There Is offered at the training
-facility a systematic program com-
prised of work and training and relat-
ed instruction;

(B) The occupation, together with a
listing of its basic skills, and the esti-
mated schedule of time for accom-
plishments of such skills, are clearly
identified;

(C) The content of the training is
adequate to qualify the employee, or
prospective employee, for the occupa-
tion for which the idividual is being
trained;

(D) The skills are to be imparted by
competent instructors;

(E) Upon completion of the training,
placement Is to be based primarily
upon the skills learned through the
training program;

(F) The period of training is not less
than the time necessary to acquire
minimum job skills nor longer than
the usual period of training 'for the
same occupation; and

(G) There is reasonable certainty
that employment will be available
with the employer in the occupation
for which the training is provided; or

(ii) The employer has entered into
an agreement with the United States,
or a State agency, under the provi-
sions of the Manpower Development
and Training Act of 1962, as amended
and supplemented (42 U.S.C. 2571 et
seq.), the Economic Opportunity Act
of 1964, as amended and supplemented
(42 U.S.C. 2701 et seq.), section
432(b)(1) of the Social Security Act, as
amended and supplemented (42 U.S.C.
632(b)(1)), the National Apprentice-
ship Act of 1937, as amended and sup-
plemented (29 U.S.C. 50 et seq.), or
-other similar Federal statute.

A "facility" consists of a building or
any portion of a building and its struc-
tural components in which training is
conducted, and equlpient or other
personal property necessary to teach a
trainee the basic skills required for
satisfactory performance in the occu-
pation for which the training Is being'
given. A facility also includes a build-
ing or portion of a building which pro-
vides essential sbrvlces for trainees
during the course of the training pro-
gram, such as a dormitory or dining
hall. For purposes of this section, a fa-
cility is considered to be specifically
used as an on-the-job training facility
if such facility is actually used for
such purposes and is not used in a sig-
nificant manner for any purpose other
than job training or the furnishing of
essential services for trainees such as

meals and lodging. For purposes of the
preceding sentence if a facility is used
20 percent of the timb for a purpose
other than on-the-job training or pro-
viding trainees with essential services,
it would not satisfy the significant use
test. Thus, a production facility is not
an on-the-job training facility for pur-
poses of section 188 simply because
new employees receive training on the
machines they will be using as fully
productive employees. A facility is.con-
sidered to be used by an employer in
connection with an occupational train-
ing program for his employees or pros-
pective employees if at least 80 per-
cent of the trainees participating in
the program are employees or prospec-
tive employees. For purposes of this
section, a prospective employee is a
trainee with respect to whom It is rea-
sonably expected that the trainee will
be employed by the employer upon
successful completion of the training
program.

(4) Qualified child care facility A
"qualified child care facility" is a fa-
clity which Is-

(i) Particularly suited to provide
child care services and specifically
used by an employer to provide such
services primarily for his employees'
children;

(il) Operated as a licensed or ap-
proved facility under applicable local
law, if any, relating to the day care of
children; and

(Ill) If directly or Indirectly funded
to any extent by the United States, es-
tablished'and operated in compliance
with the requirements contained in
Part 71 of title 45 of the Code of Fed-
eral Regulations, relating to Federal
Interagency Day Care Requirements.
For purposes of this subparagraph, a
"facility" consists of the buildings, or
portions or structural components
thereof, in which children receive such
personal care protection, and supervi-
sion in the absence of their parents as
may be required to meet their needs,
and the equipment or other personal
property necessary to render such
services. Whether or not a facility, or
any component property thereof, is
particularly suited for the needs of the
children being cared for depends upon
the facts and circumstances of each in-
dividual case. Generally, a building
and its structural component, or a
room therein, and equipment are par-
ticularly suitable for furnishing child
care service if they are designed or
adapted for such use or satisfy re-
quirements under local law for such
use as a condition to granting a license
for the operation of the facility. For
example, such property includes spe-
cial kitchen or toilet facilities connect-
ed to the building or room in which
the services are rendered and equip-
ment such as children's desks, chairs,
and play or instructional equipment.
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Such- property would not include g
eral, purpose rooms used for many p
poses (for example, a room used as
employee recreation center during
evening) nor would it include a ro
or a part of a room which is sine
screened off for use by children dur
the, day. For purposes of this sectio,
facility is considered to be specifics
used as a child care facility if such,
ciuty is actually used for such purp
and is not used in a significant man
for any purpose other than child ct
For purposes of this subparagraph
child care facility is used by an
ployer to provide child care servi
primarily for children of employee
the employer if, for any month,
more than 20 percent of the aver
daily enrolled or attending child
for such month are other than c:
dren of such employees.

(5) Placed in service. For purpose.
section 188 and this section, the te
"placed in service" shall have
meaning assigned to such term
paragraph (d) of, § 1.46-3.

(6) Employees. For purposes of i
tion 188 and this section, the tei
"employees" and "prospective empl
ees" include employees and prosr
tive employees of a member of a c
trolled group of corporations (wit
the meaning of section 1563) of wh
the taxpayer Is a. member.

(e) Effectiv6 date. The provisiong
section 188 and this section apply
taxable years ending after Decem
31, 1971.

'PAR. 2. Section 1.642(f)-i Is amen(
to read as follows:

§ 1.642(f)-1 -Amortization deductions.
An estate or trust is allowed amo

zation deductions, with respect to
emergency facility as defined in
tion 168(d), with respect to a certif
pollution control facility as defined
section 169(d), with respect to qu
fied railroad rolling stock as definec
section 184(d), with respect to certif
coal mine safety equipment as defli
In section 187(d), and with respect
on-the-job training and child c
facilities .as defined in section 1881
in the same manner and to the sa
extent as in the case of an individt
However, the principles governing
appoitlonment of the deductions
depreciation and depletion between
duciarles and the beneficiaries of
estate or trust (see sections 167(h)
611(b) and the regulations- there
der) shall be applicable with respeci
such a amortization deductions.

[FR Doc. 79-7478 Filed 3-12-79; 8:45 an

'en- [4830-:01-M]
ur-
an SUBCHAPTER C-EMPLOYMENT TAXES

the [T.D. 7598]
om
ply PART 31-EMPLOYMENT TAXES; AP-
ing PLICABLE ON AND AFTER JANU-

, a ARY 1, 1955Lly
fa-
ose Federal collection and administration

ner of qualified State individual income
ire. taxes;. income tax collected at
t, a source
ces AGENCY: Internal Revenue Service,

of Treasury.
no ACTION: Final regulations.

age SUMMARY: This document contains
ren amendments to the Employment Tax
hil- Regulations (26 CFR Part 31) relating

to requiremerits applicable to income
of tax withholding exemption certificates
Tm with respect to Federal income taxes

and qualified State individual income
the taxes. The amendments correct two
in technical errors made in Treasury De-

cision 7577 and will provide Internal
;ec- Revenue Service personnel and the
ims public With the, guidance necessary to
oy- avoid confusion.
iec- DATE: These amendments are effec-
on- tive December 20, 1978.
hiin

FOR FURTHER' INFORMATIONc CONTACT:

of William E. Mantle of the Legislation.
to and-Regulations Division, Office of

ber the Chief Counsel, Internal Revenue
Service, 1111 Constitution. Avenue,.
NW., Washington, D.C. 20224, Atten-

led* tion: CC:LR:T (202-566-3829).
SUPPLEMIENTARY INFORMATION:

BACKGROUND
rti-- On December 20, 1978, the FEDERAL
an- REGISTER published Treasury Decision

;ec- 7577 (43 FR 59356) adopting amend-
'led ments to 26 QFR Parts 1, 31, 32, ,and
I in 301. The purpose of those amend-
all- ments was to conform the regulations
in- to sections 202 (a), 203 (a), and 204 (a)

led and (b) of the. Federal-State. Tax Col-
ned lection Act of 1972 (86 Stat. 936; 944,
to 945) and to section 2116 of the Tax

t Reform Act of 1976 (90 Stat. 1910), re-
are lating to Federal collection and admin-
(b), istration of qualified State Individual
me income taxes. -
ial., The amendments made by T.D. 7577
the to the regulations under 26 CFR Part
for 31 are technically erroneous in two re-

f Xi- spects. First, Paragraph 11 of T.D.
an 7577 added to § 31.3402(f)(2)-1 a para-

md graph (e) headed "'Applicability of
un- withholding- exemption certificate to
to qualified State individual income

taxes." This added paragraph should
have been designated paragraph (f).

nl Second, Paragraph 12 of T.D. 7577
amended § 31.3402(n)-i to provide for

the treatment of a qualified State indi
vidual income tax as a Federal income
tax for purposes of section 3402(n) of
the Internal Revenue Code, relating to
withholding exemption certificates
which employees are permitted to file
with their employers. In amending
§ 31.3402(n)-i, however, Paragraph 12
of T.D. 7577 inadvertently deleted two
sentences in § 31.3402(n)-i regarding
action to be taken by an employer who
has reason to believe that an employ.
ee's withholding exemption certificate
contains any incorrect statement and
a reference'to rules in § 31.3402(f)(2)-
1(e) relating to invalid withholding ex-
emption certificates.

The amendments made by this
Treasury decision will correct these
technical errors made In T.D. 7577.

WAIVER OF CERTAIN PROCEDURAL
REQUIREMENTS

This Treasury decision is issued to
correct the inadvertent errors made by'
T.b. 7577, appearing in the FEDERAL
REGISTER for December 20, 1978 (43
FR 59356) and referred to in this pre-
amble. It is necessary that the subject
provisions of the Employment Tax
Regulations be corrected Immediately
to avoid confusion and misunderstand-
ing both by Internal Revenue Service
personnel and by the public. There-
fore, the Cofmissioner of Internal
Revenue, Jerome Kurtz, has deter-
mined that it is both impractical and
contrary to the public interest to
follow the provisions of paragraphs 8
through 14 of the Treasury Directive
on improving government regulations
appearing in the FEDERAL REGISTER for
November 8, 1978 (43 PR 52120), and,
accordingly, the requirements of those
provisions are hereby waived pursuant
to- paragraph 5d. of that Treasury Di-
rective.

DRAFTING INFORMATION

The principal author of these
amendments is William E. Mantle of
the Legislation and Regulations Divi-
sion of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the In-
ternal Revenue Service and Treasury
Department participated in developing
the amendments, both on matters of
substance and style.

ADOPTION OF AMENDMENTS TO THE
REGULATIONS

Accordingly, 26. CFR Part 31 Is
amended as follows:

§ 31.3402(f)(2)-I1 [Amended]
PARAGRAPir 1. Section 31.3402(f)(2)-1

is amended by redesignating the para-
graph (e) headed "Applicability of o

withholding exemption certificate to
qualified Statb individual income
taxes" as paragraph (f).
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Title 28-Judicic

CHAPTER I-D

JUS

[Order N

PART 47-RIGH
PRIVA'

Regulations Imple
to Financi6l Priv

- AGENCY: Departn

ACTION: Final reg

SUMMARY: The:
authorize Departm
to request financia
nancial institution

t o invalid withhtold-tificates. SUPPLEMENTARY INFORMATION:
On February 2, 1979. the Department

of Justice published in the Fsnmiw
REGISTER a proposed regulation autho-

[ecision is necessary rizing Department of Justice units to
diately the subject request financial records from a finan-

Employment Tax cial institution pursuant to the formal
der-to avoid confu- written request procedure established
standing both by In- by section 1108 of the Right to Finan-
!rvice personnel and cial Privacy Act of 1978, 12 U.S.C.

this reason, notice 3408, and setting forth the conditions
ure on this matter under which such requests may be
and contrary to the made. 44 FR 6752-53. Following is a
ierefore, this Treas- summary of the comments and recom-
not be issued with mendations received by the Depart-
rocedure under sub- ment:
tion 553, Title 5 of One comment noted that the legisla-
Code, or subject to tive history of the Act stated that the

limitation of subsec- regulations to be issued under section
tion. 1108 "should specify the level of em-
decision is issued ployee permitted to make such re-

ty contained- in sec- quests and should state that the au-
Internal Revenue thority may not be delegated." HR.

Stat. 917; 26 U.S.C. Rep. No. 1383, 95th Cong., 2d Sess. 52
(1978). The statement that the author-

JEROMM XURTZ, ity to make requests should not be del-
Internal Revenue egated would not appear to amount to

a requirement of law; in addition, theary 28, 1979. designation of supervisory officials by

ICK, the head of each Departmental unit
retary would clearly indicate that the author-
ury. ity may not be exercised by those not

so designated. Nonetheless, a provision
led 3-12-79; 8:45 am] to this effect is being added to the reg-

ulations in order to comply as fully as
possible with Congress' intent.

Another comment questioned
whether section 1108 could itself be

al Administration construed as authority to promulgate
regulations. The requirement that reg-

EPARTMENT OF ulations be promulgated would appear
TICE to contemplate clearly that authorityexisted to do so-if not by section 1108

o. 822-791 itself, then by other statutes cited in
the regulations.

T TO FINANCIAL Another comment was that the regu-
CY ACT lations are not specific enough as to

the circumstances when the procedure
menting the Right may be used or as to the level of em-
racy Act of 1978 ployee authorized to make a formal

written request. In view of the many
ent ofJustice. different sorts of Investigations in

which a formal written request might
ulation. be helpful, it was thought inadvisable

to attempt to specify each circum-
e regulations will stance where the request would be au-
ent of Justice units thorized. In view of the different
Ll records from a fi- structures of the various Department-
x pursuant to the al units, and In light of the fact that
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a. 2. Section 31.3402(n)-i is formal written request procedure es-
nded by adding two sentences im- tablished by section 1108 of the Right
jately before example (1) to read to Financial Privacy Act of 1978
Illows: ("Act"), 12 U.S.C. 3408. and will set

forth the conditions under which such3402(n)-i Employees incurring no requests may be made.income tax liability. EFFECTIVE DATE: March 10, 1979.
* * * * FOR FURTHER INFORMATION

the employer has reason to be- CONTACT'
that the withholding exemption Abbe D. Lowell, Special Assistant to

ficate contains any incorrect the Deputy Attorney General, De-
ement, the district director should partment of Justice, Washington.
o advised. See § 31.3402(f)(2)-l(e) D.C. 20530; 202-633-4238.
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changes in these structures are not in-
frequently made, it was thought best
to vest the authority to designate offi-
cials to sign the formal written request
in the head of each Departmental unit
authorized to conduct law enforce-
ment inquiries. If any financial insti-
tution questions the authority of any
official to issue the formal written re-
quest, the official might then provide
that financial institution with a copy
of the designation authorizing him to
do so.

Other comments related to the prob-
lems facinj financial institutions in
determining whether to respond to a
formal written request-e.g., whether
the financial institution must inquire
whether the requesting agency had
authority to investigate violations of
law, whether it had administrative
subpoena or summons authority,
whether the request is authorized by
regulations promulgated by the head
of the department, whether there is
reason to believe that the records
sought are relevant to a legitimate law
enforcement inquiry, whether the re-
questing official is acting beyond his
authority, etc. These problems appear
to be alleviated by section 1117(c) of
the Act, 12 U.S.C. 3417(c), which pro-
vides that a financial institution dis-
closing financial records "in good-faith
relianceupon a certificate by any Gov-
ernment authority shall not be liable
to the customer for such disclosure."
According to one of the sponsors of
the Act, a financial institution is pro-
tected under this provision "If it re-
ceives a certificate of compliance with
the act required by section 1103(b)
that appears proper and legitimate on
its face." H.R. Rep. No. 1383, 95th
Cong., 2d Sess. 230 (1978)-(additional
views of Representative LaFace). In
any event, since these are matters
which relate to the guidance of the fi-
nancial institutions, they would
appear to be outside the scope of regu-
lations whose purpose is to authorize
the use of the formal written request
by government agencies.

Finally, another comment suggested"
that a provision be added requiring
that each formal written request in-
clude a statement that financial insti-
tutions should consult counsel to de-
termine whether compliance with a
formal written request is permitted
under applicable state and federal
laws. It Is not the responsibility of the
Department of Justice to advise finan-
cial institutions as to the manner in
which they are to perform their obli-
gations under law.

By virtue of the authority vested in
me by 5 U.S.C. 301, 28 U.S.C. 509, 510,
and section 1108 of the Right- to Fi-
nancial Privacy Act of 1978. 12 U.S.C.
3408, a new part 47 is hereby added- to
title 28 of the Code of Federal Regula-
tions as set forth below:.
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Dated: March 9, 1979.
GBiFFn B. BELL,
Attorney General.

PART 47-RIGHT TO FINANCIAL
.PRIVACY ACT

Sec.
47.1 Definitions.
47.2 Purpose.
47.3 Authorization.
47.4 Written request.
47.5 Certification.
AuTHoRITY: 5 U.S.C. 301; 28 U.S.C. 509,

510; section 1108 of the Right to Financial
Privacy Act of 1978, 12 U.S.C. 3408.

§ 47.1 Definitions. -

The terms used in this part shall
have the same meaning as similar
terms used in the Right to Financial
Privacy Act of 1978. "Departmental
nit" means any office, division,

board, bureau, or other component of
the Department of Justice whikdh is au-
thorized to conduct law enforcement
inquiries. "Act" means the Right to Fi-
nancial Privacy Act of 1978.

§ 47.2 Purpose.
The purpose of these regulations is

to authorize Departmental units to re-
quest financial records from a finan-
cial institution pursuant to the formal
written request procedure authorizqd
by section 1108 of the Act, and to set
forth the conditions under which such
requests may be made.

§ 47.3 Authorization.

Departmental units are authorized
to request financial reCords, of any cus-
tomer from a. financial institution pur-
suant to a formal written request
under the Act only if:

(a) no administrative summons or
subpoena authority reasonably ap-
pears to be available to the Depart-
mental unit to obtain financial records
for the purpose for which the records
are sought;

(b) there is reason to believe that
the records sought are reldvafit to a le-
gitimate law enforcement inquiry and
will further that inquiry;

(c) the request is issued by a supervi-
sory official. of a rank designated by
the head of the requesting Depart-
mental uni. The officials so designat-
ed shall not delegate this authority to
others;

(d) the request adheres to the re-
quirements set forth in § 47.4;-and

(e) the notice requirements set forth
In section 1108(4) of the Act, or the re-
quirements pertaining to delay of
notice in section 1109 of the Act, are
satisfied, except in situations (e.g., sec-
tion 1113(g)) where no notice is re-
quired.

RULES AND REGULATIONS

§ 47.4 Written request.
(a) The formal written request shall

be in the form of a letter or memoran-
dum to an appropriate official of the
financial institution from which finan-
cial records are requested. The request
shall be signed by the issuing official,
and shall set forth that official's
name, title; business address and busi-
ness phone number. The request shall
also contain the following*

(1) The identity of the customer or
customers to whom the records per-
tain;

(2) A reasonable description of the
records sought; and

(3) Such additional Information as
may be appropriate-e.g., the date on
which the opportunity for the custom-
er to challenge the -formal written re-
quest will expire, the date on which
the requesting Departmental unit ex-
pects to present a certificate of compli-
ance with the applicable provisions of
the Act, the name and title of the indi-
vidual-(if known) to whom disclosure
is to be made.

(b) In cases where customer notice is
delayed by court order, a copy of the
court order shall be attached to the
formal written request.

-§ 47.5 Certification.
Prior to obtaining the requested rec-

ords pursuant to a formal written re-
quest, an official of a rank designated
by the head of the requesting Depart-
mental unit shall certify in writing to
the financial institution that the De-
partmental unit has complied with the
applicable provisions of the Act.

[FR Doc. 79-7686 Filed 3-12-79; 8:45 am]

[4510-26-M]
Title 29-Labor

CHAPTER XVII-OCCUPATIONAL
SAFETY AND HEALTH ADMINIS-
TRATION, DEPARTMENT OF LABOR

PART 1910-OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

Occupational Exposure to Lead;
Notice of Partial Judicial Stay

AGENCY: OcCupational Safety and
Health Administration, Department of
Labor.

ACTION: Notice of partial judicial
stay of standard for occupational ex-
posure to lead.

SUMMARY: Several provisions of.
OSHA's new standard for occupational
exposure to lead (29 CFR 1910.1025)
have been.stayed by the U.S. Court of
Appeals for the District of Columbia
Circuit pending full judicial review of
the standard. This notice lists the pro-
visions which have been stayed. The

remaining provisions are effective
March 1, 1979. In addition, the prior
standard on. occupational exposure to
lead in 29 CFR 1910.1000 will remain
in effect until the complete new stand-
ard becomes effective.

DATE: The effective .date of the
standard is March 1, 1979, except as
otherwise noted.

FOR FtJRTHER INFORMATION
CONTACT:

Gall Brinkerhoff, U.S. Department
of Labor, Room N3112, Washington,
D.C. 20210, Telephone: (202) 523-
8034.

SUPPLEMENTARY INFORMATION:
On November 13, 1978, the Occupa-
tional Safety and Health Administra-
tion (OSHA) promulgated a perma-
nent standard for occupational expo-,
sure to lead. E29 CFR 1910.1025, 43 FR
52952-53014 (November 14, 1978), 43
FR 54354-54509 (November 21, 1978)].
The standard provided for an effective
date of February 1, 1979, with delayed
startup dates for some provisions. Cer-
tain corrections to the standard, In-
cluding an administrative stay of one
portion of the respirator table, were
published in the FEDERAL REGISTEn on
January 26, 1979 (44 FR 5446).

Pursuant to section 6(f) of the Occu-
pational Safety and Health Act, 29
U.S.C. 655(f), numerous petitions wore
filed in several U.S. Courts of Appeal
challenging the validity of the stand-
ard. All petitions were transferred to
the U.S. Court of Appeals for the Dis-
trict of Columbia Circuit (United
Steelworkers of America, AFL-CIO-
CLC v. Marshall, No. 78-2452 (3rd Cir-
cuit, January 10, 1979)) and consoli-
dated.

Several of the petitioners then
moved in the Court of Appeals for a
stay of the lead standard pending dis-
position of their petitions for review.
In the FEDERA REGISTER notice of Jan-
uary 26, 1979, OSHA administratively
stayed the lead standard Until Febru-
ary 24, 1979, to facilitate the Court's
consideration of the motions (44 FR
5446, January 26, 1979). The adminis-
trative stay was subsequently ex-
tended at the Court's request for the
same reason. A decision on the mo-

tions to stay the lead standard was
issued by the Court on March 1, 1979.
(United Steelworkers*of America, AFL-
CIO-CLC v. Marshall, No. 79-1048
(D.C. Circuit, March 1, 1979)). The,
Court's order stayed certain provisions
of the lead standard and denied the
stay motions as to others. Following is
a list of the paragraphs of the stand-
ard as they have been affected by the
Court's order. As directed by the
Court, the effective date of the stand-
ard as a whole wds March 1, 1979, with
limited 'exceptions noted below, sub-
ject to the delayed startup dates in
paragraph (r).
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§ 1910.1025 Lead.
Paragraph (a), Scope and applica-

- tion, is in effect;
Paragraph (b), Defizntions, is in

effect;
Paragraph (c), Permissible exposure

limit, is in effect;
Paragraph (d),, Exposure monitoring,

is in effect;
Paragraph (e)(1), Methods-of compli-

ance/Engineering and work practice
controls, is stayed;

Paragraph (e)(2), Respiratory pro-
tection, is in effect.

Paragraph (e)(3), Compliance pro-
gram, is stayed, except that paragraph
(e)(3)(ii)(F), relating to compliance
plans for protective clothing, hygiene
and housekeeping practices, is in
effect;

Paragraph (e)4), Bypass of interim
level is stayed;

Paragraph (e)(5), Mechanical venti-
lation is stayed;

Paragraph (e)(6). Administrative
controls, is stayed;

Paragraph (f), Respiratory protec-
tion, is in- effect, except that para-
graph (f(2)(ii),. relating to employee
selection of powered, air-purifying res-
pirators (PAPR),. is modified so that,
PARWs must be provided under that
paragraph only when the physical
characteristics of the employee are
such that the respirators specified in
Table IT (paragraph (f)(2)(i)) are inad-
equate, for the employee's protection.
(Note that dust, fume, and mist air-pu-
rifying respirators are-permitted to be
used in addition to the respirators
listed in Table, II under the terms of'
the temporary administrative stay
published at 44 FR 5446.);

Pairagraph (g), Protective work
clothing and equipment, is effective,
March 31, 1979, to provide employers-
'time- to implement its requirements
and to- apply for-variances where war-
'ranted;

Paragraph (h), Housekeeping, Is in
effect, except that to the extent that
emplbyers must acquire vacuums to
comply, the effective date is March 31,
1979. During this period, employers
may apply for. variances where war-
ranted;

Paragraph (I);, Hygiene facilities and-
practices,, is, in effect,. except that it is
stayed to the. extent. that it requires
the construction of new. facilities or
substantial renovation of existing
facilities;

Paragraph, (j), Medical. surveillance,
is in effect, except for the reqire-
ments for ZPP determinations inpara-
graphs (j).(2)'and (j)(3.)ii)(D)(3), and-
except for the requirements for the
multiple physician review mechanism
established in paragraph (j)(3)(iii) and
referred to elsewhere in the standard;

Paragraph (k), Medical removal pro-
tection, is in effect;
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Paragraph (1), Employee informa-
tion and. training, Is In effect;

Paragraph (m), Slgns, is stayed;
Paragraph (n), Recordkeeping, Is In

effect;
Paragraph (o), Observation of moni-

toring, Is In effect;
Paragraph (p), Effective dat4 Is

modified to March, 1, 1979;
Paragraph (q), Appendices, Is in

effect;
Paragraph (r), Startup dates, Is In

effect., except to the extent thaL It ap-
plies to provisions of the standard
which have been stayed.

In addition, the standard for lead In
29 CFR 1910.1000 will remain In effect
during the period of the stay and will
continue to be enforced by OSHA. Sec-
tion 1910.1000, Table Z-2, sets a per-
missible exposure limit of 0.2 mill-
grams of lead per cubic meter of air as
an 8-hour, time-weighted average,
which must be complied with by the
use of feasible engineering or adminis-
trative controls (§ 1910.1000(e)).

Signed In Washington. D.C. on
March 8, 1979.

EuLA BiGogAZur
Assistant Secretary of Labor.

(FR Doe. 79-7626 Filed 3-12-79; 8:45 am]

[6560-01-M]
Title 40-Protection of Environment

CHAPTER I-ENVIRONMENTAL
IPROTECTION AGENCY

SUBCHAPTER C,-AIR PROGRAMS

'FRL 1034-6]

PART 52-APPROVAL AND PROMUL-
GATION OF IMPLEMENTATION
PLANS

Approval and Disapproval of Revi-
sions of the Maryland State Imple-
mentation Plan

AGENCY: Environmental Protection
Agency.

ACTION-Final rule-
SUMMARY: This: notice announces
the Administrdtor's- approval with cer-
tain; exceptions of amendments to
Marylandt Regulations 1003.36
through, 10.0341 inclusive; governing
control of hydrocarbons and oxides of
nitrogen. The amendments include
definitions of organic solvents,
changes- of regulLtrons governing con-
trol of oxides of, nitrogen from fuel-
burning equipment and nitric acid
,plants. control' of hydrocarbon emis-
sions-fromi organic solvents, dry clean-
ing operations, and control of new
sources of photochemlcally reactive
organic material. This notice also an-

14555

nounces the Administrator's disap-
proval of exemptions from regulations
controlling emissions from organic sol-
vents in the Metropolitan Baltimore
Intrastate Air Quality Control Region
(AQCR) and the Maryland portion of
the National Capital Interstate AQCR.
EFFECTIVE DATES: April 12, 1979,
for all approval actions, March 13,
1979 for all disapproval actions.
ADDRESSES: Copies of the amended
regulations and associated support and
comment material are available for
public inspection during normal busi-
ness hours at the following locations:

U.S. Environmental Protection
Agency, Region III, Curtis Building.
Tenth Floor, Sixth and Walnut
Streets, Philadelphia, Pennsylvania
19106, ATTN: Mr. Harold Frankford.
Maryland Bureau of Air Quality and
Noise Control, 201 West Preston
Street, Baltimore, Maryland 21201.
ATTN: Mr. George P. FerrerL.
Public Information Reference Unit,
Room 2922-EPA Library, U.S. Envi-
ronmental Protection Agency, 401 M
Street, S.W Washington. D.C.
20460.

FOR FURTHER INFORMATION
CONTACT.

Mr. Harold FTankford, (215) 597-
8392.

SUPPLEMENTARY INFORMATION:

LBAcKCHaROND
The State of Maryland submitted

amendments to Section .04 of Mary-
land Regulations 10.03.36 through
10.03.41 Inclusive governing control of
air pollution. The State requested that
these amendments, submitted on April
24. 1974. December II, 1974 and July
1, 1975, be revfewed and processed as
revisions of the Maryland State Imple-
mentation Plan. (SIP) for- the attain-
mhent and maintenance of national am-
blent air quality standards. The
amendments consist of the below-
listed changes:

0L.03.36-37,40-41
.04G: Nitrogen: Oxides fronr Neu FueL-Burn-
ing, Equipment-Minor wording changes-

.04H1 Nitrogen Oxides front Nitric Acid
PlanLs-Emlsson limitation, for plants ex-
Isting before 197Z are made more restric-
tve.

.04J: Hyd-rocarbons from Other Thae Fuel-
Burning rqufpment

.04J(lla: Definition of, "Organic material --

New sectlon.
.04J1I)b. Definition- of "True Vapor Eres-

sure"--New section.
.04J(2): Organic Material-ControI of organ- -

Ic material from storage tanks-New sec-
tion.

10.0338-39
.040(1). (2): Nitrogen Oxides from Fuel-

Burning Equipment-New and existing
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fuel-burning equipment-Minor wording
changes.

.04H: Nitrogen Oxides from Nitric Acid
Plants-Emission limitation for plants ex-
isting before 1972 are made more restric-
tive.

.04J: Hydrocarbons from Other Than Fuel-
Burning Equipment.

.04J(1)i: Definition of "Photochemically Re-
active Organic Materials"-New section.,,

.04J(3)a: Organic Solvents-Minor wording
changes.

.04J(3)d: Control of dry cleaning solvents-
New section.

.04J(3)e: Exception to control of organic sol-
vents-New section.

.06G (1), (2). (3): Control and Prohibition of
Sources of Photochemically Reactive Or-
ganic Materials-These sections ban con-
struction of all new-sources that will dis-
charge more than 550 lbs. per day of pho-
tochemically reactive organic solvents into
atmosphere, limit existing sources of pho-
tochemically organic solvents to 550 lbs.
per day, and provide exemptions for relo-
cation of facilities; Section .04J(3)c of SIP
regulation is deleted.

.06G (4), (5): These sections provide me-
chanical requirements for equipment han-

dling photochemically reactive organic
material.

The State' of Maryland provided
proof that public hearings for the
above-mentioned regulations were
held in accordance with the require-
ments of 40 CFR 51.4. All of the
above-listed amendments were pro-
posed by EPA as revisions of the
Maryland State Implementation Plan,
The actions taken by EPA and the
State of Maryland are summarized in
the following chart:

Date of submittal by Date of public hearings held Date of notice of proposed rulemaking (FR Expiration date of public
Maryland to EPA by Maryland - Location of public hearings citation) comment period

Apr. 24. 1974 . ..... Sept. 5. 1973 ......................... Baltimore ................ Mar. 27. 1975 (40 FR 13521) ............................. Apr. 28, 1975.
Sept. 6, 1973 Silver Spring

Dec. 11, 1974 ............ Aug. 6, 1974 ........... .............. Takoma Park ........... Jan. 30, 1975 (40 FR 4447) ................................ Mar. 3, 1975.
Aug. 7, 1974 .............. . ............. Baltimore ...................... Mar. 27,1975 (40 FR 13521) .......... ....... Apr, 28, 1975.

Nov. 19. 1975 (40 FR 53595) .............. Dec. 19, 1975
July 1, 1975 ............................. May 21. 1975 ........... Baltimore .................. Oct. 6. 1975 (40 FR 46117) ....................... Nov. 5. 1975.

,Mty 25, 1975 CambridgeMay 26, 1975 Cumberland

II. PUBLIC COM S RECEIVEn/EPA
RESPONSE

During the combined public com-
ment periods, comments opposing as-
pects of the proposed regulation were
submitted by the Baltimore Gas and
Electric Company, the Maryland State
Chamber of Commerce, and repre-
sentatives of the Bethlehem Steel Cor-
poration and the Crown Central Pe-
troleum Corporation. The comments
essentially state opposition to the
emissions "freeze" of 550 pounds per
day of photochemically reactive or-
ganic compounds,.in the Metropolitan
Baltimore Intrastate AQCR (Section
10.03.38.06G) as well as to the defini-
tion of "photochemically reactive or-
ganic materials" [Section 10.03.38.04J
(1)i). The basic objections -to the regu-
lations concern the necessity of impos-
ing a "pounds per day" emission limi-
tation applicable to all stationary
sources of hydrocarbons, rather than
source-specific emistion limitations.
The limitations which the commentors
would prefer are those that would be
achievable if major sources of reactive
hydrocarbon emissions applied best
available control technology. A sec-
ondary concern was the effect of 'an
"emission freeze" on industrial growth
in the Metropolitan Bkltimore Inter-
state AQeR. The State of Maryland
submitted comments supporting the
hydrocarbon emissions "freeze".

With respect to these public com-
ments received on Maryland Regula-
tions 10.03.38.06G (1)-(3) and
10.03.39.06G(l)-(3), the Administrator
has determined that the Metropolitan
Baltimore Intrastate and the Mary-

land portion of. the National Capital
Interstate AQCR are nonattainnient
areas with respect to photochemical
oxidants (43 FR 8962, 43 FR 40502).
Therefore, the Administrator feels jus-
tified in approving regulations which
would limit the amount of photo-
chemically reactive organic materials,
since such material causes formation
of photochemical .oxidants. In addi-
tion, these "freeze" regulations are
more stringent than the Agency's new
source regulations governing emissions
offsets- because they preclude the use
of offsets-for new major sources of
photochemically reactive organic ma-
terials wishing to locate in the Metro-
politan Baltimore Intrastate and
Maryland portions of the National
Capital Interstate AQCR's.

III. EPA's EVALUATION

With the exception of Section
10.03.38.04J(3)e of Maryland Regula-
tions governing the Metropolitan Bal-
timore Intrastate AQCR and Section
10.03'39.04J(3)e of Maryland Regula-
tions governing the Maryland portion
of the National Capital Interstate
AQCR, and which are discussed below,
the above-listed amendments meet the
criteria of Section 110(a)(2) of the
Clean Air Act and 40 CFR Part 51, Re-
quirements for Preparation, Adoption,
and Submittal of Implementation
Plans.

Section .04J of Maryland Regula-
tions 10.03.38 and 10.03.39 pertains to
control of hydrocarbon emissions from
sources other than fuel burning equip-
ment. Although EPA has issued guid-
ance (July 8, 1977, 42 PR 35314) stat-

Ing that volatile organic compounds
(VOC) contribute more significarntly to
formation of photochemical oxidants
than originally believed, the guidance
allows previous amendments submit-
ted by States to bd evaluated as "inter-
im" SIP control strategies.

Section .04J(3)d of Regulations
10.03.38 and 10.03.39 which controls
photochemically reactive organic sol-
vents from dry cleaning operations Is
also approvable as a revision of the
Maryland SIP. However, the State's
definition of "photochemically reac-
tive organic solvent" does not Include
trichloroethylene, an organic solvent
included in the definition of "photo-
chemically reactive organic solvent"
that appears in the federally promul-
gated dry cleaning solvents regulations
(40 CFR Sections 52.1088 and 52.1107),
Therefore, the federal regulations will
remain in effect to govern situations
where tricholorethylene Is used as a
dry cleaning solvent.

The amendments to Section ,04J(3)e,
which provide exceptions from the or-
'ganic solvents regulations, were added
with the intent that solvent-emitting
sources would be encouraged to substi-
tute volatile organic compounds with
water-based and high solids content
coatings. However, the provisions of
Section .04J(3)e(2)(b) of Regulations
10.03.38 and 10.03.39 could be inter-
preted to mean that even if such
water-based/high solids content coat-
ings are used and the remaining vola-
tile content consists of a volatile or-

- ganic compound defined as "photo-
chemically reactive", then that per-
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tion, no matter what percentage of the
total material, must still be controlled
by 85% [the reduction stipulated in
Section .04J(3) of Regulations 10.03.38
and 10.03.39J. According to this inter-
pretation, this amended regulationt
would not achieve the goal of solvent
substitution. Because this amendment
is vague and unclear in its wording and
intent, the Administrator considers it
to be unenforceable. Therefore, the
Administrator cannot approve these
amendments as revisions of the Mary-
land SIP. The State of Maryland is en-
couraged to revise the wording of this
regulation.

The remaining amendments to Sec-
tion .04J meet the procedural require-
ments of 40 CPR Part 51. However,
the Metropolitan Baltimore Intrastate
AQCR and the Maryland portion of
the National Capital Interstate AQCR
were determined to be nonattainment
areas for photochemical oxidants (43
FR 8962, 43. FR 40502). As such, the
State of Maryland is required to
submit additional control strategies
designed to attain and maintain the
national ambient air quality standards
for photochemical oxidants. Those
amendments to Section .04J approved
by the Administrator in this final rule-
making serve as "interim" revisions to
the Maryland SIP until the additional
control measures, due January 1, 1979,
are submitted bythe State.

IV. FINAL AcToN

In view of the above evaluation, the
Administrator approves, with certain
exceptions, the above-mentioned.
amendments to Sections .04 and .06 of
Maryland Regulations 10.03.38 and
1.0.03.39, and Section .04 of Maryland
Regulations as revisions of the Mary-
land State Implementation Plan effec-
tice (30 days after date of publication).
Concurrently, 40 CFR Section 52.1070
(Identification of Plan) is amended to
incorporate these amendments into
the federally-approved Maryland SIP;
40 CFR Section 52.1082(b) (Rules and
Regulations) is modified to reflect the
Administrator's approval of.previously
disapproved portions of the SIP re-
garding control of hydrocarbon emis-
sions; 40 CFR Section 52.1075 (Control
Strategy. Nitrogen dioxide) is rescind-
ed because the regulations comprising
the control strategy for nitrogen diox-,
ide in the Metropolitan Baltimore In-
trastate AQCR are now considered
part of the approved SIP; and 40 CFR
Sections 52.1088 and 52.1107 (Control
of Dry Cleaning Solvent Evaporation)
are amended because the amendment
to Section .04J(3)d of Maryland Regu-
lations 10.03.38 and 10.03.39, herein
approved by the Administrator, does
not cover all sources that would be
subject to control under the EPA-pro-
mulgated regulations.

FEDERAL

The Administrator also disapproves
the amendments to Section .04G(2)
and .04J(3)e of Maryland Regulations
10.03.38 and 10.03.39 as revisions of
the Maryland State Implementation
Plan, effective immediately. Section
52.1073 (Approval Status) of 40 CFR,
Subpart V Is hereby amended to offi-
cially record the Administrator's dis-
approval action of the aforementioned
amendments.
(42 U.S.C. 7401.)

Dated: February 28, 1979.
DOUGLAS M COSMT,

Administrator.
Subpart V of Part 52, Chapter I,

Title 40 of the Code of Federal Regu-
lations is amended as follows:

Subpart V-Maryland

1. In Section 52.1070, paragraph (c)
Is amended as follows:

§ 52.1070 Identification of plan.

W (c) The plan revisions listed below
were submitted on the dates speci-
fied * * *

(19) Amendments to Sections .03
(Air Pollution Episode System), .06
(Test Methods) and .11 (Permits); and
deletion of .04 (Prior Registration of
Proposed Installations) of Maryland
Regulation 10.03.35 (Regulations Gov-
erning Control of Air Pollution in the
State of Maryland); amendments to
Sections .04 (Control and prohibition
of hydrocarbons and, oxides of :6itro-
gen emissions) and .06 (Control and
Prohibition of Installations and Oper-
ations) of Regulations 10.03.38 and
10.03.39 (Regulations Governing Air
Pollution Control in the Metropolitan
Baltimore Intrastate and the Mary-
land portion of the National Capital
Interstate AQCR's; amendments to
Section .04 (Control and prohibition of
oxides of nitrogen) of Maryland Regu-
lations 10.03.36, 10.03.37, 10.03.40 and
10.03.41 (Regulations Governing Air
Pollution Control in the Cumberland-
Keyser Interstate and Central Mary-
land, Southern Maryland and Eastern
Shore Intrastate AQCR's).

(20) Amendments to Sections .01
(definitions), .04 (Ambient Air Quality
Standards-former Section .05 of Reg-
ulations 10.03.36 through 10.03.41 in-
clusive) and .11 (Permits) of Maryland
Regulation 10.03.35 (Regulations Gov-
erning Control of Air Pollution in the
State of Maryland); amendments to
Sectiorr.04 (Control and prohibition of
hydrocarbon and oxides of nitrogen)
of Maryland Regulations 10.03.36,
10.03.37, 10.03.40, and 10.03.41 (Regu-
lations Controlling Air Pollution in
the Cumberland-Keyser, Interstate
and Central Maryland, Southern
Maryland and Eastern Shore Intra-

state AQCR's): amendments to Sec-
tions .04 (Control and prohibition of
hydrocarbons and oxides of nitrogen)
and .06 (Control and Prohibition of In-
stallations and Operations) of Mary-
land Regulations 10.03.38 and 10.03.39
(Regulations Governing Air Pollution
Control In the Metropolitan Baltimore
Intrastate and Maryland portion of
the National Capital Interstate
AQCR's) submitted on December 11,
1974 by the Governor.

2. In § 52.1073, paragraph (f is
added to read as follows:.

§ 52.1073 Approval status.

(f) With respect to Section .04J(3)e
of Maryland Regulations 10.03.38 and
10.03.39, the Administrator disap-
proves this section because the State
does not make clear the type of mate-
rial considered exempt from the State
regulations controlling emissions from
organic solvents.

§ 52.1075 [Reserved]
3. Section 52.1075 is revoked and re-

served.
4. Section 52.1082(b) is modified to

delete all references to the "emissions
freeze" and is rewritten as follows to
determine Its other provisions:

§ 52.1082 Rules and regulations.

* s s * *

(b) The requirements of § 51.22 of
this chapter are not met for the Met-
ropolltan Baltimore Region because
adopted regulations to control gas
handling and dry cleaning emissions,
measures referred to in § 52.1073(d)
were not submitted In time prior to
this promulgation. Substitute regula-
tons for gas handling and dry clean-
ing emissions are promulgated' in
§§ 52.1101, 52.1102, and 52.1107.

5. In § 52.1088, paragraph (b) is
amended to read as follows:.

§ 52.1088 Control of dry cleaning solvent
equipment.

(b) This section is applicable to all
sources located in the Maryland por-
tion of the National CapitalInterstate
Air Quality Control Region and which

.are not subject to the provisions of
Maryland Regulation 10.03.39
.04J(3)d.

6. In §52.1107, paragraph (b) is
amended to read as follows:.

§ 52.1107 Control of Dry Cleaning Solvent
Evaporation.

(b) This section is applicable to all
sources located In the Metropolitan
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Baltimore Intrastate Air Quality Con-
trol Region and which are not subject
to the provisions of Maryland Regula-
tions 10.03.38 .04J(3)d.

[FIR Doc. 79-7565 Filed 3-12-79; 8:45 am]

[6560-01-M]

, [FRL 1059-61
PART 65-DELAYED COMPLIANCE

ORDERS

Delayed Compliance Order for De-
partment of Energy, Portsmouth
Area Gaseous Diffusion Plant,
Piketon, Ohio

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.
SUMMARY: By this rule; the Admin-
istrator of U.S. EPA issues a Delayed
Compliance Order to the Department
of Energy, Portsmouth Area Gaseous
Diffusion Plant (Department of
Energy). The Order requires the De-
partment of Energy to bring air emis-
sions from Its three boilers at Piketon,
Ohio, into compliance with certain
regulations contained in the federally
approved Ohio State Implementation
Plan (SIP). The Department of Ener-
gy's compliance with the Order will
preclude suits under the Federal en-
forcement and citizen suit provisions
of the Clean Air Act (the Act) for vio-
lations of the SIP regulations covered
in the Order.
DATES: This rule takes effect March
13, 1979.
FOR FURTHER INFORMATION
CONTACT:

Louise C. Gross, Attorney, United
States Environmental Protection
Agency, Region V, 230 South Dear-
born Street, Chicago, Illinois 60604.

SUPPLEMENTARY INFORMATION:
On September 8, 1978, the Acting Re-
gional Administrator of U.S. EPA's
Region V Office 1rublished in the FED-
ERAL REGISTER (43 FR 40041) a notice
setting out the provisions of a pro-
posed Federal Delayed Compliance
Order for the Department of Energy.
The notice asked for public comments
and offered the opportunity to request
a public hearing on the proposed
Order. No request for a public hearing
was received in response to the pro-
posed notice. A comment received
from the Department of Energy re-
sulted In the lengthening of the com-
pliance schedule. The final conipliance
date was changed from February 1,
1979 to May 1, 1979.

Therefore, a Delayed Compliance
Order effective this date is issued to
the Department of Energy by the Ad-
ministrator of U.S. EPA pursuant to
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the authority of section 113(d)(1) of
the Clean Air Act, 42 U.S.C.
7413(d)(1). The Order places the De-
partment of Energy on a schedule to
bring its three, boilers at Piketon,
Ohio, into compliance as expeditiously
as practicable with Regulation AP-3-
11, a part of-the federally approved
Ohio Statd Implementation Plan. The
Department of Energy is unable to im-
mediately comply with this regulation.
The Order Ialso imposes interim re-
quirements which meet sections
113(d)(1)(C) and 113(d)(7) of the Act,
and emission monitoring and reporting
requirements. If the conditions of the
Order are met, it will permit the De-
partment of Energy to delay compli-
ance with the SIP regulation covered
by the Order until May 1, 1979.

Compliance with the Order by the
Department of Energy will preclude
Federal enforcement action under sec-
tion 113 of the Act for violations of
the SIP regulation covered by the
Order. Citizen suits under-Section 304
of the Act to enforce against the
source .are similarly precluded. En-
forcement may be initiated, however,
for violations of the terms of the
Order, and or violations of the regula-
tion covered by the Order which oc-
curred before the Order was issued by
U.S. EPA or after the' Order is termi-
nated. If the Administrator deter-

mines that the Department of Energy
is in violation of a requirement con-
tained In the Order, one or more of
the actions required by section
113(d)(9) of the Act will be lnitiated,
Publication of this notice of final rule-
making constitutes final Agency
action for the purposes of judicial
review under section 307(b) of the Act.

U.S. EPA has determined that the
Order shall be effective upon publica-
tion of this notice because of the need
to immediately place the Department
of Energy on a schedule for compli-
ance with the Ohio State Implementa-
tion Plan.
(42 U.S.C. 7413(d), 7601)

Dated: March 5, 1979.
DOUGLAS M. COSTLE,

Administrator.
In consideration of the foregoing,

Chapter 1 of Title 40 of the Code of
Federal Regulations is amended as fol-
lows:

PART 65-DELAYED COMPLIANCE
ORDERS

1. By amending .Section 65.400 to
read as follows:

§ 65.400 Federal delayed compliance
orders issued undef section 113(d)(1),
(3), and (4) of the Act.

Date of FR SIP regulation Final
Source Location Order No. proposal Involved compliance-- date

Department of Energy:.. Piketon, Ohio..... EPA-5-79-A-17... -18/78.......... AP-3-1 . 5/1/79
Portsmouth Area
Gaseous Diffusion
PlanL

UNITED STATES ENVIRONMENTAL PROTECTION

AGENCY

In the Matter of: Department of Energy,
Portsmouth Area Gaseous Diffusion Plant,
Piketon, Ohio. Proceeding Under Sections
113(d) and 114(a) of the Clean Air Act, as
Amended, Order No. EPA-5-79-A-17.

ORDER

'rhe following ORDER is issued this date
pursuant to Sections 113(d) and 114(a) of
the Clean Air Act, as amended, 42 U.S.C.
Section 7401 et seq. (hereinafter referred to'
as "the Act"). Public notice, opportunity for
public hearing and thirty days notice to the
State of Ohio have been provided pursuant
to Section 113(d)(1) of the Act. This
ORDER contains a schedule for compliance,
interim -control requirements, continuous
emission monitoring requirements Snd re-
porting requirements. Final compliance is
required as expeditiously as practicable, but
no later than May 1, 1979.'

On November 25, 1977, James 0. Mc-
Donald, Director, Enforcement Division,
Region V,, United States Environmental
Protection Agency'(hereinafter referred to,
as the "U.S. EPA"), pursuant to authority

duly delegated to him by the Administrator
of the U.S. EPA, issued a Notice of Viola-
tion, pursuant to Section 113(a)(1) of the
Act, to the Department of Energy Ports-
mouth Area Gaseous Diffusion Plant in P-
*keton, Ohio, upon finding that the three
boilers in Building X-600 located at the
Plant were found to be In violation of the
applicable Ohio Implementation Plan, as
defined in Section 110(d) of the Act. The
Notice cited the Plant for violation of Ohio
Regulation AP-3-11 (hereinafter referred to
as AP-3-11), .as demonstrated by the Plant's
Air Pollution Emissions Report, emissions
factor calculations and material contained
in the Office of Federal Activities file. A
copy of this Notice was sent to the State of
Ohio.

After a thorough investigation of all rele.
vant facts, It is determined that the Depart.
ment of Energy Is presently unable to
comply with the Ohio Implementation Plan.
that the schedule for compliance set forth
in this ORDER is as expeditious as practica.
ble, and that the terms of this ORDER
comply with Section 113(d) of the Act.
Therefore, It is hereby ORDERED that:

I. The Department of Energy shall
achieve compliance with AP-3-11 at Its
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three boilers in Buiding X-600 in accord-
ance with the following schedule:

A. Commence Title I and Title II design
work-has been commenced prior to the Is-
suance of this ORDER.

B. Issue invitation for bids on electrostatic
precipitators (ESPs); -furnish copy of bid
package to U.S. EPA-has been completed
prior to the issuance of this ORDER.

C. Award contract for ESPs-has been
completed prior to the issuance of this
ORDER.

D. Complete overall design work (Title II)
on facility-has been completed prior to the
issuance of this ORDER.

E. Award construction contract and com-
mence construction-has been completed
prior to the issuance of this ORDER.

F. Complete ESP procurement-has been
completed prior to the issuance of this
ORDER.

G. Complete construction and commence
performance testing-February 28, 1979.

H. Complete performance testing-March
31, 1979.
L Demonstrate compliance with AP-3-

11-May 1, 1979.
IL The Department of Energy shall dem-

onstrate final compliance with AP-3-11 at
its Portsmouth Area Gaseous Diffusion
Plant by May 1, 1979.

III. Pursuant to the authority granted in
Sections 113(d)(1)(C) and 114(a)(1) of the
Clean Air Act, the Department of Energy
shall install a continuous monitoring system
for the measurement of opacity on each ef-
fluent stack of the three violating boilers.
following any control devices, at Building
X-600 of the Portsmouth Area Gaseous Dif-
fusion Plant. The continuous monitoring
system shall be installed, calibrated, main-
tained and operated in accordance with the
procedures set forth in Appendix B of 40
CFR 60.13 and Appendix B of 40 CFR Part
60, and shall be properly calibrated and
operational upon the achievement of final
compliance.

The Portsmouth Area Gaseous Diffusion
Plant is required to submit a written report
every calendar quarter giving the nature
and cause of any emissions in violation of
Ohio Regulation AP-3-07 and corrective
action taken. Negative reports will be sub-
mitted. The repoi-ts shall include the magni-
tude and duration of all violating emissions.

In addition, all data resulting from the op-
eration of the continuous monitoring
system shall be stored for a period of two
years and made available for inspection by
the U.S. EPA or its agent upon request.
Malfunctions or periods in which the con-
tinuous monitoring system is not in oper-
ation shall be reported immediately, along
with proposed corrective action.
IV. Pursuant to Section 113(d)(7) of the

Act, during the period in which this
ORDER is in effect, the Department of
Energy shall minimize particulate emissions
by implementation of the following.

A. Maintain and operate the existing con-
trol devices in a manner which insures that
their present collection efficiencies will not
diminish.

B. Utilize fuel whose ash content to BTU
ratio, on a dry basis, does not exceed, on the
average, 2.1x10-3 lb/BTU. This figure is
based upon the maximum range of weekly
average coal samples taken between June
and November of 1977

Adherence to the above provisions has
been determined to be reasonable and repre-
sentative of the best practicable Interim

system of emission reduction (taking Into
account the requirement with which the
source must ultimately comply in Section I
above) for the period during which the
ORDER is In effect.

V. The Department of Energy shall
submit reports to the U.S. EPA detailing
progress made with respect to each require-
ment of this ORDER.-Such reports shall be
submitted within ten (10) days of the com-
pletion of such requirement. In addition, no
later than May 1. 1979, the Department of
Energy shall certify to the US. EPA that
the Plant is In final compliance with AP-3-
11.

VI. All submissions and notifications to
the US. EPA pursuant to this ORDER shall
be made to the Chief, Air Compliance Sec-
tion. U.S. EPA. Region V. 230 South Dear-
born Street, Chicago. Illinois 60604.

VIL Nothing in this ORDER shall be con-
strued so as to affect the Department of En-
ergy's responsibility to comply with any
other Federal. State or local regulations.

VIIL Nothing in this ORDER shall be
construed as a waiver by the Administrator
of any rights or remedies under the Clean
Air Act, including. but not limited to, Sec-
tion 303 of the Act. 42 U.S.C. Section 7603.

IX. The Department of Energy is hereby
notified that its failure to achieve final com-
pliance by July 1, 1979. will result In a re-
quirement to pay a noncompliance penalty
under Section 120. In the event of such fail-
ure, the Department of Energy will be for-
mally notified, pursuant to Section 120
(b)(3) and any regulations promulgated
thereunder, of its noncompliance.

. This ORDER is effective upon promul-
gation in the FPxanmL RE Ls=xr

Dated: March 5, 1979.

DOUGLAS M. COSTLE,
Administrator or Delegate.

The Department of Energy has reviewed
this ORDER and believes It to be a reason-
able means by which Its three boilers In
Building X-600 can achieve final compliance
with Ohio Regulation AP-3-11. The Depart-
ment of Energy stipulates as to the correct-
ness of all facts stated above and consents
to the requirements and terms of this
ORDER.

Dated: December 15. 1978.
Secretary of Energy
Br CHmumS A. K mza.t

Title: Acting Manager.
[PR Doe. 79-7615 Filed 3-12-79: 8:45 am]

[4310-84-M]

Title 43-Public Lands: Interior

CHAPTER I-BUREAU OF LAND
MANAGEMENT, DEPARTMENT OF
THE INTERIOR

APPENDIX-PUBLIC LAND ORDERS

[Public Land Order 5658]
[A-9915]

ARIZONA

Revocation of Executive Order No.
6002

AGENCY: Bureau of Land Manage-
ment (Interior).

ACTION: Final nle.

SUMMARY: This order revokes an
Executive order which withdrew
347.58 acres of land for administrative
purposes in connection with powersite
reservations affecting the Colorado
and Parla Rivers In Arizona. The lands
remain withdrawn under the Act of
October 27, 1972 (86 Stat. 1311-1313),
for the Glen Canyon National Recrea-
tion Area and under a Bureau of Rec-
lamation First Form Withdrawal.
Some of the lands are included in the
Navajo Indian Reservation.

EFFECTIVE DATE: March 13, 1979.

FOR FURTER INFORMATION
CONTACT.

Mario L. Lopez-602-261-4774, Chief,
Branch of Lands and Minerals Oper-
ations, 2400 Valley Bank Center,
Phoenix, Arizona 85073.

By virtue of the authority contained
In section 204 of the Federal Land
Policy and Management Act of Octo-
ber 21, 1976, 90 Star. 2751; 43 U.S.C.
1714, It is ordered as follows:

1. Executive Order No. 6002 of Janu-
ary 18, 1933, as Interpreted by Secre-
tarial Interpretation No. 298 of April
25, 1941, as to sees. 18 and 19, T. 40 N,
R. 8 E., reserving lands as an adminis-
trative site in aid of an existing power-
site reservation, and in connection
with the maintenance and operation
of gauging stations in the Colorado
and Paria Rivers, is hereby revoked in
Its entirety. The lands are described as
follows.

GUA A"m SA'z Rxv MRDziA

T. 40 N. R. 7 .,
Sec. 13. lots 1. 2.3. and 4.

T. 40 N., R. 8 EL (partially surveyed),
Sec. 18, lots 1, 2 3, and all unsurveyed

lands within a quarter of a mile of the
Colorado River;

Sec. 19 (unsurveyed). all lands within a
quarter of a mile of the tram towers and
cable as shown on the plat of survey ap-
proved June 29, 1938.

The area described aggregates ap-
proximately 347.58 acres in Coconino
County.

2. All of the above described lands
lying north of the Colorado River are
included In the Glen Canyon National
Recreation Area under the jurisdiction
of the National Park Service, Depart-
ment of the Interior, pursuant to the
Act of October 27, 1972, 86 Stat. 1311-
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1313, and are also .withdrawn for recla-
mation purposes under the Act of
June 17, 1902, 32 Stat. 388; 43 U.S.C.
416.

3. All of the above described lands
lying south of the Colorado River in
sections 18 and 19, T. 40 N._ R. 8 E.,
are included in the Navajo Indian Res-
ervation by Executive Order dated
January 8, 1900, and are not open to
entry under the public land laws.

4. The following described land is
also subject to the provisions of sec-
tion, 24 of the Federal Power Act of
June 10, 1920, as amended, 16 U.S.C.
818: T. 40 N., R. 7 E., sec. 13, lots 1, 2,
3, and 4.

Accordingly, none of the lands in-
volved are open to entry or appropri-
ation under the public land laws.

G~uy R. MARTIN,
Assistant Secretary

of the Interior.

MARcH 5, 1979.
EFR Doc. 79-7465 Filed 3-12-79; 8:45 alh]

[6730-01-M]
Title 46-Shipping

CHAPTER IV-FEDERAL MARITIME
COMMISSION

SUBCHAPTER A-GENERAL PROVISIONS

[Docket No: 78-50;. General Order 16, Amdt..
29]

PART 502-RULES OF PRACTICE AND
PROCEDURE

Petitions for Declaratory Order

AGENCY: Federal Maritime Commis-.
sion.
ACTION: Final rule.

SUMMARY: The Commission's rule
governing issuance of declaratory
orders is revised to define the limits of
applicability of the rule and to adopt
procedureg governing notice, participa-
tipn, of persons not named in the peti-
tion, referral to a formal docket, avail-,
ability of discovery and evidentiary-
hearing, and timing and limits of sub-
missions in declaratory order proceed-
ings. These changes are necessary be-
cause of problems encountered in the
above specified areas due to lack of
guidance in the current rule. The
amendments will serve to provide uni-
form guidelines and eliminate current
confusion in processing of petitions for
declaratory orders.
DATES: Effective March 13, 1979.
ADDRESSES: For further informa-
tion contact:

Francis C. Hurney, Secretary, Feder-
al Maritime Commission, Room
11101. 1100'L Street, NW., Washing-
ton, D.C. 20573, (202) 523-5725.

RULES AND REGULATIONS

SUPPLEMENTARY INFORMATION:
The Commission by notice published
December 5, 1978 (43 F.R. 56921) pro-
posed to amend Rule 68 of the Com-
mission's Rules of -Practice (46 CFR
502.68) which provides for Issuance of
declaratory orders. The proposal indi-
cated that experience has shown that,
the current rule is4leficient due to its
failure to outline procedures govern-
ing processing of petitions for declara-
tory orders and its failure to define
limits of matters for which it is appro-
priate to invoke the declaratory order
procedures. Specific areas of confusion

'under the current rule include wheth-
er to notice the filing of the petition,
whether and to what extent participa-
tion by persons not named in the peti-
tion (including Hearing Counsel) will
be permitted, when referral to a
formal docket is appropriate, to what
extent discovery and evidentiary pro-
cedures should be available, and
whether the parties' submissions on
the merits must accompany the peti-
tion and reply.

The'proposed rule was designed to
remedy these deficiencies. No com-
ments were directed to the substance
of the proposed rule. Accordingly, we
have decided to adopt the rule as pro-
posed with ninor language changes.

The legislative history of the Admin-
istrative Procedure Act indicates that
Congress recognized that a necessary
condition of the ready use of a de-
claratory order is that it be employed
only in situations where the critical
facts can be explicitly stated, without
the possibility that subsequent events
will alter them. I In its order denying a
petition for declaratory order in
Docket 76-60, served August 9, 1978,
the Commission also recognized that
declaratory orders are not suited to

* dispose of contested factual issues. Ac-
cordingly, it will usually not be neces-
sary to resort to discovery procedures
or evidentiary hearing in declaratory
order proceedings. For this reason we
are adopting a filing schedule limited
to petitions and replies with such fil-
ings to be accompanied by the party's
complete legal and factual presenta-
tion as to its desired disposition of the
merits of the petition. Relief from this
schedule would be available only if the
party could clearly substantiate its
need for discovery or evidentiary hear-
ing.

Under this amendment all petitions
meeting the requirements of the rules
will be referred to a formal docket and
notice of filing thereof will be pub-
lished in the FEDERAL REGISTER. The
notice will indicate to what extent re-
plies are permitted. In the case of peti-
tions which are not of general public

'Attorney General's Mannual on the Ad-
ministrative Procedure Act, U.S. Depart-
ment of Justice. 1947, p. 60.

interest, but which involve matters
limited to specifically named parties,
replies by persons other than those
named in the petition will be permit-
ted only upon grant of intervention by
the Commission under Rule 72 (46
CFR 502.72). Participation by the
Commission's Bureau of Hearing
Counsel will be governed by the same
standards as other persons.

In an effort to clarify the circum-
stances under which petitions for de-
claratory order are not appropriate,
our new rule recites the recognized
limited purpose of declaratory orders
viz. to allow persons to act without
peril upon their own view. I The rule
further distinguishes between declara-
tory orders and coercive orders and
refers to the appropriate sections of
the rules under which the latter are to
be sought. Finally, the rule makes It
clear that declaratory orders are to be
limited to matters Involving conduct
or activity regulated by the Commls-
sion under statutes administered by
the Commission.

Pursuant to section 4 of the Admin-
istrative Procedure Act (5 U.S.C. 553)
and section 43 of the Shipping Act,
1916 (46 U.S.C. 841(a)), § 502.68 of
Title-46 CFR is revised to read as ,fol-
lows:

§ 502.68 Declaratory orders.
(a) The Commission may, *in its

sound discretion, issue a declaratory
order to terminate a controversy or to
remove uncertainty. Petitions for the
issuance thereof shall state clearly
and concisely the controversy or un-
certainty, shall name the persons and
cite the statutory authority involved.
shall include a complete statement of
the facts, and grounds prompting the
petition, together with full disclosure
of petitioner's interest, shall be served
upon all parties named therein, and
shall conform to the requirements of
Subpart H of this part.

(b) Petitions under this section shall
be limited to matters Involving con-
duct or activity regulated by the Com-
mission under statutes administered
by the Commission. The procedures of
this section shall be Invoked solely for
the purpose of obtaining declaratory
rulings which will allow persons to act
Without peril upon their own view.
Controversies involving an allegation
of violation by another person of stat-
utes administered by the Commission,
for which coercive rulings such as pay-
ment of reparation or cease and desist
orders are sought, are not proper sub.
jects of petitions under this section.
Such matters must be adjudicated
either by filing of a complaint under
section 22 of the Shipping Act, 1916
and § 502.62, or by filing of a petition
for investigation under § 502.69.

2Attorney Generalrs Manual cited above,p. 59.
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(c) Petitions under this section shall
be accompanied by the" complete factu-
al and legal presentation of petitioner
as to the desired resolution of the con-
troversy or uncertainty, or a detailed
explanation why such can only be de-
veloped through discovery or eviden-
tiary hearing.

(d) Replies to the petition shall con-
tain the complete factual and legal
.presentation of the replying party as
to the desired resolution, or a detailed
explanation why such can only be de-
veloped through discovery or eviden-
tiary hearing. Replies shall conform to
the requirements of § 502.74.

(e) No additional submissions will be
permitted unless ordered or requested
by the Commission or the presiding of-
ficer. If discovery or evidentiary hear-
ing on the petition is deemed neces-
sary by the parties, such must be re-
quested In the petition or replies. Re-
quests shall state in detail the facts to
be developed, their relevance to the
issues, and why discovery or hearing
procedures are necessary to develop
such facts.

(f) A notice of filing of any petition
which meets the requirements of this
section shall be published in the FE-

zi REoisTn. The notice will indicate
the time for filing of replies to the pe-
tition. If the controversy or uncertain-
ty is one of general public interest,
and not limited to specifically named
persons, opportunity for reply will be
given to all interested persons includ-
ing the Commission's Bureau of Hear-
ing Counsel. In the case of petitions
involving a matter limited to specifi-
cally named persons, participation by
persons not named therein will be per-
mitted only upon grant of intervention
by the Commission pursuant to
§ 502.72. Petitions to Intervene shall be
submitted on or before the reply date
and shall be accompanied by inter-
vener's complete reply including its
factual and legal presentation in the
matter.

(g) Petitions for declaratory order
which conform to the requirements of
this section will be referred to a
formal docket. Referral to a formal
docket is not to be construed as the
exercise by the Commission of Its dis-
cretion to issue an order on the merits
of the petition.

by the Commission.

FRAncis C. HuirNEY,
Secretary.

[FR Doc. 79-7479 Filed 3-12-79; 8:45 am]
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proposed rules
This section of the FEDERAL REGISTER contains notices to-the public of the proposed issuance of rules and regulations. The purpose of these notices Is to

give interested persons an opportunity to participate in the rule making prior-to the adoption of the final rules.

[6110-01-M]
ADMINISTRATIVE CONFEREN

THE UNITED STATES

[ CFR Chapter Il1]

USE OF COST-BENEFIT AND OTHER
ANALYTICAL METHODS IN REGULA

Draft Recommendation; Correct

AGENCY: Administrative Cot
of the United States.

ACTION: Request. for publ
ments;'correction.

SUMMARY: In FR Doe. 79-
pearing at page 12198 in the
Tuesday, March 6, 1979, the f
correction should be made. (
12198, 3rd column, following t
ing "Recommendation,", the I
tence of paragraph 1 (immedia

-lowing subparagraph f) should
follows:

The public notice should
any assumptiohs or prelimina
ings in connection with the ana

FOR FURTHER INFORM
CONTACT:

David M. Pritzker (202-254-7
R~cHAPD K. I
Executive Sec

I MARCH 7
[FR Doc. 79-7612 Filed 3-12-79; 8

[4410-10-M]

DEPARTMENT OF JUSTI

Immigration and Naturalization S

[8 CFR Part 100]
CLOSING OF PORT OF ENTRY AT I

MINN.

AGENCY: Immigration and I
zation Service, Justice.

ACTION: Notice of proposed r
Ing.

SUMMARY: This is a prol
amend the regulations of th
gration 'and Naturalization Se
close the Class B port of e
Indus, Minnesota, and delete r
to that port from the Code of
Regulations. The proposal is n
because the officer who serv
port has retired. For that rea
Service proposes to close the
entry at Indus.

ICE OF

SIMILAR
TION

ion

nference

Ic com-

6748 ap-
issue of
ollowing
)n page
he head-
ast sen-
.tely fol-

This proposed amendment is intend-
ed to withdraw the Class B port'desig-
nation from Indus, MN, and delete ref-
erence to, that- port from the Code of
Federal Regulations.

DATES: Representations must be re-
ceived on or before May 14, 1979.
ADDRESSES: Please submit written
representations in duplicate to the
Commissioner of Immigration and
Naturalization, Room 7100, Immigra-
tion and Naturalization Service, 425
Eye Street, N.W., Washington, DC
20536.
FOR FURTHER INFORMATION
CONTACT:

James G. Hoofnagle, Jr., Instruc-
tions Officer, Immigration and Natu-
ralization Service. Telephone (202)
633-3048.

I read as SUPPLEMENTARY INFORMATION:
This notice of proposed rulemaking is

indicate issued in accordance with the provi-
ry find- sions of 5 U.S.C. 553.
alyses. The Service proposes to close the
1ATION Class B port of entry located at, Indus,

Minnesota, and delete its reference
from 8 CFR 100.4(c)(2) because the of-

065). ficer who served that port is retired.
3ERG, The majority of the entries at Indus
retary are by boat. Should this port be
, 1979. closed, persons seeking entry would be

able to apply for admission and/or Ca-:45 ai] nadian Boat Landing Cards at the port

of entry located at International Falls,
Minnesota. Closing of this port would
make it unnecessary for the Service to

:E appoint another officer to serve at
Indus. Since persons desiring to enter

ervice the United States from that general
area -may obtain the same services a

, short distance away at International
INDUS, Falls, closing of this port should not

inconvenience -the public. The U.S.
aturali- Customs Service has no objection to

the proposal to close the port at Indus.

ulemak- In the light of the foregoing, it-is
proposed to amend Chapter I of Title
8 of the Code of Federal Regulations

osal to as set forth below.
e Immi- In Part 100, it is proposed to revise.
ervice to § 100.4(c)(2) by deleting Indus, Minn.,
entry at from the list of Class B ports shown
eference uder District No. 10-St. Paul, Minn.
Federal As revised, proposed § 100.4(c)(2) reads
ecessary in pertinent part, as follows:
'ea tnat
son, the
.port of

§ 100.4 Field service.

* *

C) Suboffices. * * *

* * 4 4 *

(2) Ports of entry for aliens arriving
by vessel or by land transporta.
tion. * *

* * * * *

DISTRICT NO. 10-ST. PAUL, MINN.

* * C * *

Class B

Crane Lake, Minn.
Oak Island, Minn.

(See. 103 (8 U.S.C. 1103).)

PUBLIC COMMENT INVITED

Under the provisions of 5 U.S.C. 553,
the Service invites submission of writ-
ten data, views and arguments con
cerning the proposed rule. All.relevant
comments received on or before the
closing date indicated at the beginning
of this notice will be considered.

Dated: March 6, 1979.
LEONEL J. CASTILLO,

Commissioner of Immigration
and Naturalization.

[FR Doc. 79-7490 Filed 3-12-79; 8:45 am

[6450-01-M]
DEPARTMENT OF ENERGY

Federal Energy Regulatory Commission

[18 CFR Part 290]

[Docket No. RM79-61

PUBLIC UTILITY REGULATORY POLICIES ACT

Regional Hearings

MARCH 7, 1979.
AGENCY: Federal Energy Regulatory
Commission.
ACTION: Notice of Regional Hearings.
SUMMARY: The Commission will
hold four regional hearings on Its re-
cently proposed regulations (44 FR
12438, March'7, 1979) to implement
Section 133 of the Public Utility Regu-
latory Policies Act of 1978. That sec-
tion requires that electric utilities
report Information on the cost of pro
viding electric service including the
nature of the demands placed on their
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systems by their customers. The new
regulations must be in place by May 8,
1979.
PUBLIC HEARINGS: March 15, 19,
22, and 26, 1979.
ADDRESSES:

March 15-Federal Building, 601
East 12th Street, Room 140, K ansas
City, Missouri.
March 19-General Services Admin-
istration, South Auditorium, 915 2nd
Avenue, Seattle, Washington.

March 22-Boston, Massachusetts
(location to be announced later).
March 26-GSA Public Service
Building, 500 Camp Street, New Or-
leans, Louisiana.

WRITTEN COMMENTS: Written
comments by April 6, 1979.

ADDRESS FOR WRITTEN COM-
MENTS: Office of the Secretary, Fed-
eral Energy Regulatory Commission,
825 N. Capitol Street, NE., Washing-
ton, D.C. 20426, (Reference Docket No.
RM 79-6).

FOR FURTHER INFORMATION
CONTACT.

Gregory D. Martin, Office of Com-
missioner, Matthew Holden, 825 N.
Capitol St., NE., Room 9010, Wash-
ington, D.C. 20426, Phone: 202-275-
4176.

William 'Lindsay, Office of Electric
Power Regulation, 825 N. Capitol
St., NE., Room 5200, Washington,
D.C. 20425, Phone: 202-275-4777.

SUPPLEMENTARY INFORMATION:
Commissioner Matthew Holden, Jr. or
his designate will preside over the
hearings. Commissioner Holden Is su-
pervising the Commission's work to
implement this section of PURPA
which is in FERC's area of responsibil-
ity.

All four hiearings will begin at 9:30
a m. Request to participate6 at any of
these hearings should be directed to
the Commission's Secretary no later
than five days prior to the hearing. All
the hearings will be one day only. If
there are people who wish to partici-
pate but are unable to do so because of
limited time that day, formal written
comments will be solicited and entered
in the record. Written comments in
the proceeding are due by April 6,
1979,.

The hearings are being held to
obtain the broadest public comment
on the Commission's proposed regula-
tions implementing Section 133 of
PURPA. Those 'regulations were pro-
posed March 1. Copies of them are
available on request-from the Commis-
sion's Office of Public Information,
825 N. Capitol St., NE., Washington,

PROPOSED RULES

D.C. 20426, telephone no. 202-275-
4006.

Lois D. CAsEsm,
ActingSecretary.

[FR Doc. 79-7455 Filed 3-12-79:8:45 am]

[4210-0f-M]

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENqT

Federal Insurance Administration

[24 CFR Part 1917]

[DMcket No. FI-52371

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Delermlnalion for
the City of Little Rock, Pulaski County, Ar-
kansas

AGENCY: Federal Insurance Adminis-
tration. HUD.

ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the City of Little Rock, Pulaski
County, Arkansas. These base (100-
year) flood elevations are the basis for
the flood plain'management measures
that the community Is required to
either adopt or show evidence of being
already in effect in order to qualify or
remain qualified for participation in
the national flood insurance program
(NFIP).
DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule In a newspaper of local circulation
in the above-named community.
ADDRESS: Maps and other Informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the City
Clerk's Office, City Hall. Room 200,
Little Rock. Arkansas. Send comments
to: Mayor A. M. Keith or Mr. Carleton
McMillan, City Manager, Room 203,
Little Rock, Arkansas 72201.
FOR FURTHER INFORMATION
CONTACT.

Mr. Richard Krmm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-,
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Little Rock, Pu-
laski County, Arkansas, In accordance
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. I. 93-

14563

234). 87 Stat. 980, which added section
1363 to the National Flood Insurance
Act of 1968 (Title XIII of the Housing
and Urban Development Act of 1968
(Pub. L. 90-448)), 42 U.S.C. 4001-4128,
and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cles established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet

Source or flooding Location national
geodetic
vetlcaldatum

Arkansas River-. Just upstream Chicago 252
Rock Island and
Pacific Ralroad.

Just upstream 265
Interstate Highway
430.

State Capitol Just upstream W 3rd 265
Drain. Street.

Just dowstreamW 8th 238
Street.

Lamar Street-__ 311
Fourche Creek... Highway 365 256

(Confederate
Boulevard.

Just downstream New 259
Benton Highway.

Young Creek-. Mablevale Pike 26"
Interstate Highway 30- 21

Brodie Creek...-. Just downstream 291
Colonel Glenn Road.

Just upstream Colonel 293
GlennRoad.

Rock Creek - 36th Street -... . 2i8
John Barrow Road-. 332
Just upstream 395

Markbam Street.
Grassy Flat Creek. Just upstream Reservoir 370

Road.
Ralnwood Road 425
Pleasant Valley Drive... 455

Coleman Creek-. AsherAvenue__ 262
Spillway Brdge 35
University Avenue-..-- 413

little Fourche Confluence of Field 263
Creek. Creek.

Confluence of Smith 264
Creek.

Field Creek...-....- Approximately 530 feet 263
upstream of
confluence with Little
Fourche Creek.

Smith Creek-.. Just upstream of Chlcot 290
Road.

Ison Creek . Confluence with Lttle 272
Maumelle River.

(Backwater effects
from Little
Maumelle Rier).
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(National Flolod Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of Housing and Urban Develop-
ment Act, Section 324 of the Housing and
Community Amendments of 1978, Pub. L.
95-557, 92 Stat. 2080, this proposed rule has
been granted waiver of Congressional review
requkiiements in order to permit It to take
effect on the date indicated.

Issued: March 2, 1978.
GLORIA M. JIMENEZ,

Federal Insurance Administrator.
(FR Doe. 79-7344 Filed 3-12-79; 8:45,am]

[4210-o1-M]
[24 CFR Part 1917]

[Docket No. PI-52382

NATIONAL FLOOD INSURANCE PROGRAM.

Proposed Flood Elevation Determination foi
Cook County, Ill.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
Cook County, Ill. These base (100-
year) flood elevations are the basis for
the flood plain management measures
that the community is required to
either adopt or show evidence of being
already in effect in order to qualify or
remain qualified for participation in
the national flood insurance program
(NFIP).

DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
In the above-named community.
ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the County
Office Building, Cook County, Ill.
Send comments lo: Mr. George Dunne,
President of the County Boiird of
Commissioners of Cook County, room
537, County Building, 118 North Clark
Street, Chicago, Ill. 60602.
FOR FURTHER 'INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
.8872.

PROPOSED RULES

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for Cook County, Illinois in ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. .90-448)), '42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
,may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-

- ance premium rates for new buildings
and their contents and for the second
layer 6f insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,

Source of flooding - Location national
geodetic
Vertical
datum

West
Nor
Chic

Tribut
Wes
Nor
Chic

Middl
Nor
Chic

Salt C

Fork of - Confluence of Tributary
"h Branch B.
cago River. Willow Road

(Upstream).
Techny Road

(Upstream).
Chicago & North

Western Railway
(Downstream).

Chicago & North
Western Railway
(Upstream).

tary A of Confluence with West
t Fork of Fork of North Branch
th Branch Chicago River.
ago River. Chicago & North

Western Railway
(Downstream).

Chicago & North -
Western Railway
(Upstream).

e Fork of Sunset Drive
th Branch (Upstream).
cago River. Meadow Drive

'(Upstream).
Interstate Route 94

(Downstream).
reek .............. Briarwood Road

(Upstream).
Meacham Road

(Upstream).
Plum Grove Road

(Upstream).
Illinois Avenue

(Upstream).
Michigan Avenue

(Upstream).
First crossing of

Palatine Road
(Upstream).

Elevation
In feet,

Source of flooding Location national
geodetic
vertical
datum

Second crossing of
Palatine Road
(Upstream).

Confluchee of Tributary
A.

Third crossing of
Palatine Road
(Upstream).

Roselle Road
(Upstream).

Ela Road (Uptream).,,
Poteet Road

(Downstream).
Potect Road (Upstream)
Haman Road

(Downstream).
Upstream side of

Haman Road
(Upstream).

Tributary B of Ela Road (Downstream).
Salt Creek. Upstream side of Ela

Road (Upstream).
Palatine Road

(Upstream).
Tributary C of Quentin Road

Salt Creek. (Downstream).
Quentin Road

(Upstream).
Arlington Heights Staples Road

Branch of Salt (Downstream).
Creek. Staples Road

(Upstream).
Dundee Road

(Downstream).
West Branch of State Route 53

Salt Creek. (Upstream).
Higgins Road

(Upstream).
Confluence of Tributary

A.
Northwest Tolway.

(Upstream).
Roselle Road

(Downstream).
Tributary D of Approximately 0,000

West Branch 'feet upstream of
Salt Creek. - confluence with West

Branch of Salt Creek.
Approximately 7,000

feet upstream of
confluence with West

-Branch of Salt Creek,
Wheeling Milwaukee Avenue

Drainage Ditch. (Upstream).
Hintz Road (Upstream)..

Tributary A of Nichol's Road
Buffalo Creek. (Downstream).

Nichol's Road
(Upstream).

Hidden Creek Circle
(Upstream).

Baldwin Drive ................
Capri Drive (Upstream).
Iris Drive (Upstream).....
Laurel Drive (Upstream)
Lynda Drive (Upstreani)
Hick's Road (Upstrean),
Dundee Road

(Upstream).
Upstream side of Oak

Street (Upstream).
Peppertree Drive

(Upstream).
Staples Road

(Downstream),
Staples Road

(Upstream).
McDonald Creek... DesPlaines River Road

(Upstream).
Foundry Road _

(Downstream).
Tributary B of Approximately 2,500

-McDonald Creek. feet upstream of
confluence with
McDonald Creek.

'55

702

764

709

004
812

814
825

820

813

820

820

731

730

740

750

703

007

725

720

738

742

727
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Elevation
In feet.

Source of flooding Location national
geodetic
vertical
datum

Downstream side of
Wheeling Road
(Downstream).

TributamA of Potter Road (Upstream)
Prairie Creek. Landing Drive

(Upstream).
Rancho Lane

(Upstream).
Briar Court (Upstream).
Robin Court (Upstream)
Kennedy Drive

(Downstream).
Higgins Creek- Chicago & North

Western Railway
(Upstream).

Toughy Avenue
(Upstream).

Northwest Tollway
(Downstream).

Oakton Street
(Upstream).

Terminal Drive
(Upstream).

Busse Road
(Downstream).

Tributary A of Confluence with Higgins
Higgins Creek. Creek.

Northwest Toilway
(Upstream).

Higgins Road
(Upstream).

Silver Creek.. Armitage Avenue
(Upstream).

Palmer Avenue
(Upstream).

Fullerton Avenue
(Downstream).

Louis Avenue
(Upstream).

Park Avenue
(Upstream).

Manhelm Road(Upstream).
Grand Avenue

(Downstream).
Flag Creek....... 91st Street (Upstream).

Confluence of Tributary
C.

87th Street (Upstream)-
19th Street (Upstream).
Confluence of Tributary

B.
Confluence of Tributary
A.,

Interstate Route 294
(Upstream).

Plainfleld Road
(Upstream).

Tributary A of Confluence with Flag
Flag Creek. Creek.,

Wolf Road (Upstream).
15th Street (Upstream).
Forest Hill Road

(Upstream).
Prison Farm Drive

(Downstream).
Tributary B of Confluence with Flag
Flag Creek. Creek.

Wolf Road (Upstream).
First crossing of 77th

Street (Upstream).
Second crossing of 77th

Street (Upstream).
Forest Hill Road

(Upstream).
South entrance

Correctional Farm
(Upstream).

Tributary C of Confluence with Flag
Flag Creek. Creek.

87th Street (Upstream)..
4,5000 feet upstream of

confluence.
83rd Street (Upstream).

654

635
636

639

639
640
641

652

653

656

665

665

679

660

662"

666

65

635

636

639

639

641

642

602
604'

606
625
626

629

636

-639

629

633
637
649

678

626

629
629

" 646

648

662

604

621
641

670

Elevation
In feet.

Source of flooding Location national
geodetic
vertical
datum

Tributary A of Br nardAvenue 653
DcaPlaines (Upstream).
River. Golf Coure Welr . 654

Edgewood Avenue 670
(Upstream).

Poplar Creek- County Boundary - 710
Irving Park Road 745

(Downstream).
Rohrson Road 755

(Upstream).
Elgin. Joliet & Eastern 160

Railway (Upstream).
Confluence of South 760

Branch Poplar Creek.
Confluence of Railroad 766

Tributary.
First crossing of Golf 767

Road (Upstream).
Second crossing of Golf 773

Road (Downstream).
Northwest Tollway 803

(Upstream).
Approximately 1.600 816

feet upstream of
Northwest Tolway to
the upstream ride of
Unnamed Road.

Approximately 2.300 821
feet upstream of
Unnamed Road.

First cro=inz of 842
Barrington Road
(Upstream).

Algonquin Road 843
(Upstream).

Second crossing of 856
Barrington Road
(Upstream).

Stover Road Es6
(Downstream).

Tributary A of Old Higgins Road 106
Poplar Creek. (Upstream).

Higgins Road 806
(Downstream).

Higgins Road 807
(Upstream).

Northwest Tollway 813
(Downstream).

South Branch Confluene with Poplar 760
Poplar Creek. Creek.

Schaumburg Road 772
(Upstream).

Sutton Road 179
(Upstream). '

Schaumburg Springinguth Road 793
Branch Poplar (Upstream).
Creek. Bode Road 793

(Downstream).
Thorn Creek.- Confluence with North 601

Creek.
Chicago and Eastern 613

Illinois Railroad
(Upstream).

Vincennes Road 614
(Upstream).

First crossing of Chessle 615
System (Downstream).

Third crossing of 632
Chessle System
(Upstream).

Joe Orr Road 640
(Downstream).

Sauk Trail Road 683
(Upstream).

Western Avenue 688
(Upstream).

Tributary A of State Street (Upstream). 634
Thorn Creek. U.S. Route 30 641

(Downstream).
DeerCreek . Confluence with Thorn 616

Creek.
State Street (Upstream). 620
First crossing of Cottage 621

Grove Avenue
(Upstream).

Joe Orr Road 621
(Upstream).

Source of flooding Location

14565

Elevation
in feet.
national
geodetic
vertical
datum

U.S. Route 30
(Upstream).

Elgin. Joliet and
Eastern Railway
(Upstream).

Second crossing of
Cottage Grove Avenue
(Up tream).

Saukral-(Upstream)..
Steger Road

(Dowfstream).
Third Creek -. Confluencedwith Deer

Creek.
Joe Orr Road

(Upstream).
Approximately 13.000

feet above confluence
with Deer Creek at
Railroad Sldlng
(Upstream).

Tributary B of Confluence with Deer
Deer Creek. Creek.

Eg1n. Joliet and
Eastern Railroad and
Conrail (Upstream).

SaukTral Road
(Upstream).

Cottage Grove Avenue
(Downstream).

Cottage Grove Avenue
(Upstream).

Butterfield Creek. Riegel Road (Upstream)
Dixie Highway

(Downstream).
Vollmer Road

(Upstream).
205th Street (Upstream)
Cicero Avenue

(Upstream).
Ridgeland Avenue

(Upstream).
North Creek -. Confluence with Thorn

Creek
Cottage Grove Avenue

(Upstream).
Calumet Expressway

(Upstream).
Stony Island Avenue
Torrence Avenue

(Upstream).
Oakwood Avenue

(Upstream).
Lansing Ditch- Trailer Court Drive

(Upstream).
Glenwood-Dyer Avenue

(Downstream).
Elgin. Joliet and

Eastern Railroad
(Upstream).

Confluence of Tributary
A of Lansing Ditch.

Tributary A of Confluence with
Lansing Ditch. Lansing Ditch.

Upstream side of Sauk
Trail Road
(Upstream).

Plum Creek - State Boundary .
Steger Road

(Downstream).
MidlothLan Creek. Waverly Avenue

(upstream).
Tributary A of Approximately 2.250

Ilinhots and feet upstream of
Michigan Canal confluence with

Illinois and Michigan
Canal

Approximately 3.250
feet upstream of
confluence with
]1inoLf and Mchigan
Canal.

Approximately 4.000
feet up tream of
confluence with
Ilnois and Michigan
Canal
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Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

Approximately 5,000
feet upstream of
confluence with
Illinois and Michigan
Canal.

Approximately 5,750.
feet upstream of
confluence with
Illinois and Michigan
Canal.

Approximately 6,500
feet upstream of -
confluence with
Illinois and Michigan
Canal

Tributary B of Confluence with Illinois
Illinois and and Michigan Canal.
Michigan Canal. Illinois Central Gulf

Railroad (Upstream).
Chicago and Joliet Road

(Upstream).
First crossing of Walker

Road (Upstream).
Confluence of Tributary

BA of Illinois and
Michigan Canal.

Dam (Downstream).......
Dam (Upstream).: ...........
Second crossing of

Walker Road
(Downstream).

Tributary BA of Confluence with
Illinois and Tributary B of Illinois
Michigan Canal. and Michigan Canal.

Golf Course Bridge and
Spillway
(Downstream).

Golf Course Bridge and. Spillway (Upstream).
Tributary A of Illinois Highway 84

Calumet Sag (Upstream).
Channel. Confluence of

Tributarry AA of
Calumet Sag Channel.

Approximately 2,500
feet upstream of
Tributary AA of
Calumet Sag Channel.

Approximately 4,000
feet upstream of
Tributary AA of
Calumet Sag Channel.

Tributary AA of Confluence with
Calumet Sag Tributary A of
Channel. Caument Sag

Channel.
Approximately 7,500

feet upstream of
confluence.

Tributary A of State Route 45 -
Mill Creek. (Upstream).

104th Avenue
(Downstream Side).

104th Avenue
(Upstream Side). \

Tributary B of Field Road (Upstream)...
Calumet Sag ,Calumet Sag Road
Channel (Downstream).

Tinley Creek....... 82ndAvenue
(Downstream).

Tributary C of iunder Avenue
Calumet Sag (Upstream). "
Channel. Central Avenue

(Downstream).
Long Run ............... State Street (Upstream).

Confluence of Tributary
B of Long Run.

Will Cook Road
(Upstream).

Confluence of Tributary
A oT Long Run.

143rd Street (Upstream)
Tributary A of Confluence with Long

Long Run. Run.
Wolf Road (Upstream)...
143rd Street(Upstream)

663

683

707

595

603

- 611

'628

639

659
665
692

639

675

688'

628

667

676

698

667

680

674

706

710

590
605

660

641

* 607

648
649

688

692

694
692

699
699

i

Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

Trlbutary B of Confluence of Long Run 649
Long Run. Confluence of Tributary

BA of Long Run. 656
Dam (Downstream) . 661
Maple Street 668

(Upstream).
131st Street (Upstream). 674
Derby Road (Upstream). 686

Tributary BA of Confluence with 656
Long Run Tributaiy B of Long

Run.
131st Street (Upstream). 676

Tributary C of Confluence with Long 649
Long Run. Run.

Approximately 1,250 656
feet upstream of
confluence. '

Approximately 2,250 673
feet upstream of
confluence.

Marley Creek......., Confluence of Tributary 673
A of Marley Creek.

179th Street (Upstream) 674
Confluence of Tributary 674

B of Marley Creek.
Wolf Road (Upstream)... 675
Norfolk and Western 679

Railway (Upstream).
167th Street 682

(Downstream).
167th Street (Upstream) 685
104th Avenue 692

(Upstream).
Tributary A of Confluence with Marley 674

Marley Creek. Creek.
Wolf Road 712

(Downstream).
Wolf Road (Upstream 715

Side).
Tributary B of Confluence with Marley 674

Marley Creek. Creek.
Norfolk & Western -674

Railway
(Downstream).

Norfolk and Western , 678
Railway.

U.S, Route 6 678
(Downstream).

U.S. Highway 6 680
(Upstream side).

Approximately 2,000 700
feet upstream of U.S.
Route 6.

Tributary C of Confluence with Marley 674
Marley Creek. Creek.

Wolf Road (Upstream)... 676
108th Avenue 680

(Downstream).
108th Avenue 690

(Upstream).
Tributary D of Norfolk and Western 691

Marley Creek. Railway (Upstream).
104th Avenue 693

(Downstream).
104th Avenue 700

(Upstream).
Spring Creek........ 118th Avenue 687

(Downstream).
118th Avenue 692

(Upstream).
157th Street (Upstream) 696
Wolf Road (Upstream 699

Side).
Hickory Cieek . Harlem Avenue 705

(Upstream).
+ Ridgeland Avenue 718

.$Vownstream).
Ridgeland Avenue 721

(Upstream).
Joliet and Eastern 722

Railroad
(Downstream).

Joliet and Eastern 731
Railroad (Upstream).

Sauk Trail (Upstream)... 731
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Elevation
In feel.

Source of flooding Location national
geodetic
vertical
datum

Tributary A of Harlem Avenue 729
Hickory Creek. (Upstream).

Approximately 4.600 738
feet upstream of
Harlem Avenue.

Flossmoor Ditch.. Harlem Avenue 6095
(Upstream).

Confluence of Tributary 695
A of Flosmoor Ditch,

Tributary A of Confluence with 6095
Flossmoor Ditch. Flossmoor Ditch.

Vollmer Road '113
(Upstream).

(National Flood Insurance Act of 1908 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28. 1909 (33
FR 17804, November 28. 19068), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with section 7(o)(4) of the
Department of HUD Act, section 324 of the
Housing and Community Amendments of
1978, Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of Con.
gressional review requirements In order to
permit it to take effect on the date Indicat
ed.

Issued: February 28, 1979.

GLORIA M. JIMENEZ.
Federal Insurance Administrator.

[FR Doe. 79-7345 Filed 3-12-79: 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-5239]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the City of Darien, Dupage County, Illinois

AGENCY: Federal Insurance Admins.
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the City of Darien, Dupage County, Il-
linois. These base (100-year) flood ele-
vations are the basis for the flood
plain management measures that the
community is required to either adopt
or show evidence of being already in
effect in order to qualify or remain
qualified for participation in the na-
tionl flood insurance program
(NPIP).

DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the'above-named community.
ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-



PROPOSED RULES

posed base (100-year) flood elevations
are available for review at the City
Hall, 1102 Plainfield Road, Darien, Il-
linois. Send comments to: The Honor-
able Alfred J. Stramaglia, Mayor, City
of Darien, City Hall, 1702 Plainfield
Road, Darien, Illinois 60559.
FOR FURTHER INFORMATION
CONTACT.

Mr. Richard Krimm, Assistant Ad-
minitrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Darien, in accord-
ance with section 110 of the Flood Dis-
aster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added sec-
tion 1363 to the National Flood Insur-
ance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a)).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing-ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, pr pursuant to poli-
cies established by other Federal.
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding LOatioan national
geodetic
vertical
datum

Sawmill Creek Downstream corporate 687
limits.

Just upstream of 690"
Portsmouth Road.

Approximately 700 feet 695
downstream of 79th
Street.

Just upstream of 79th '01
Street.

Upstream of corporate '123
limits.

East Branch Downstream corporate '115
Sawmill Creek. limits.

Just upstream of 73rd '118
Court.

Just upstream of Janet '122
Road.

Just upstream of 724
Plainfield Road.

Upstream corporate 724
limits.

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Wet Branch Downstream corporate '107
Sawmill Creek. limits.

Approximately 240 feet '115
downstream
Coachman Road.

Just downstream of '17
Coachman Road.

Just upstream of '26
Coachman Road.

Just upstream of golf '128
course Culvert No. 2.

Just upstream of golf 730
course Culvert No. 3.

Just upstream of golf '133
course Culvert No. 5.

Approximately 1.460 737
feet upstream of golf
course Culvert No. 5.

Approximately 920 feet 742
downstream of
upstream corporate
limits.

Upstream corporate 760
limits.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28. 1968). as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
AdmInistmtor (43 FR 7719.)

In accordance with Section 7(0)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978, Pub. T. 95-557, 92 Stat. 2080. this pro-
posed rule has been granted waiver of Con-
gressional review requirements in order to
permit It to take effect on the date indicat-
ed.

Issued: March 2, 1979.

GLORIA M. JMENI,
Federal Insurance Administrator.

[FR Doc. 79-7346 Filed 3-12-79; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-4689]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Delermlnolion for
the City of Ida Grove, Ida County, Iowa

CORRECTION

AGENCY: Federal Insurance Adminis-
tratlon, HUD.
ACTION: Correction of proposed rule.
SUMMARY: This document corrects a
proposed rule on base (100-year) flood
elevations that appeared on page 43
FR 50466 of the FEDERAL REGisTm of
October 30, 1978.
EFFECTIVE DATE: October 30, 1978.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krim, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street

SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.
The following elevation:

Elevation
in feet

Source of flooding Location national
geodetic
vertical
datum

Badger Creek- Upstream side of 1.232

Seventh Street.

Should be corrected to read:

Elevation
In feet.

Source of flooding Location national
geodetic
vertical
datum

Badger Creek-. Upstream side of 1.233
Seventh Street.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804. November 28, 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator. 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978. Pub. L. 95-557, 92 Stat. 2080. this pro-
posed rule has been granted waiver of Con-
gressional review requirements in order to
permit it to take effect on the date Indicat-
ed.

Issued: March 5, 1979.
GLORIA M. JmrNEz,

Federal Insurance Administrator.
[FR Doc. 79-7360 Filed 3-12-79; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. PI-5242]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the Unincorporated Areas of Wyandoffe
County, Kans.

AGENCY: Federal J.nsurance Adminis-
tratlon, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Unincorporated Areas of Wyan-
dotte County, Kansas. These base
(100-year) flood- elevations are the
basis for the flood plain management
measures that the community is re-
quired to either adopt or show evi-
dence of being already in effect in
order to quailify or remain qualified
for participation in the national flood
insurance program (NFIP).
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PROPOSED RULES

DATE:,The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.

ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Wyan-
dotte County Surveyor Office, 7L0
North 7th Avenue, Kansas City,
Kansas. Seid comments to: Mr. James
P. Davis, Chairman of the County
Commission, Wyandptte County,
County, Courthouse, 710 North 7th
Avenue, Kaisas City, Kansas 66101.

Attention: Mr. Murray Rhodes,
County Surveyor and Planner.

FOR FURTHER INFORMATION.
.CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-

.8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
.nations of base (100-year) flood eleva-
tions for the Unincorporated Areas of
Wyandotte County, Kansas, in accord-
ance with section 110 of the Flood Dis-
aster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added sec-
tion, 1363 to the National Flood Insur-
ance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevationin feet.
Source of flooding Location national

geodetic
vertical
datum

Kansas River.- Xt City of Bonner '778
Springs. upstream
corporate limits.

Upstream county 782
boundary.

(N;tional Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with-Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978, Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of Con-
gressional review requirements in order to
permit it to take effect on the date indicat-
ed.

Issued: March 2, 1979.
GLORIA l. JIMENEZ,

.Federal Insurance Administrator.
[FR Doc. 79-7350 Filed 3-12-79; 8:45 am]

(4210-01-M]

[24 CFR Part 1917]

'[Docket No. FI-52401

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the Town-of Berwick, St. Mary Parish, Loulsana

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are 'solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Town of Berwick, St. Mary Parish,
Louisiana. These base (100-year) flood
elevations are the basis for the flood
plain management measures that the
community is required to either adopt
or-show evidence of being already in
effect in order to qualify or remain
qualified for participation in the na-
tional flood insurance program
(NFIP).
DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESS: Maps and other informa-
tion, showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the City
Clerk's Office, City Hall, P.O. Box 486,
Berwick, Louisiana 71345. Send com-
ments to: Mayor Savoir, or Mrs. Nini,

City Clerk, P.O. -Box 486, Berwick,
Louisiana 71345.

FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Town of Berwick, St.
Mary Parish, Louisiana, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-
234), 87 Stat. 980, which added section
1363 to the National Flood Insurance
Act of 1968 (Title XIII of the Housing
and Urban Development Act of 1968
(Pub. L. 90-448)), 42 U.S.C. 4001-4128,
and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent In their flood plain manage-
ment requirements. The community
may at any tfmne enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood lnsm'-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.,

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

Atchafalaya River Berwick South Highway 11
extended.

Just downstream of 12
Southern Pacific
RLilroad.

Berwick Bay- .......... Old Spanish Tral 14
extended.

Pending Area A..... Just east of the 5
intersection of U.S.
Route 90 and Berwlck
South Highway.

Intersection of John 5
Street and Gilmore
Drive.

Ponding Area B..... Just west of the 3
Intersection of
Berwick South
Highway and U.S.
Route 90.

Northwest of the 3
intersection of
Mitchell's Alley and
River Road.
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Elevation
in feet.

Source of flooding .ocation natlonal .
geodetic
vertical
datum

SheetpMow Area Intersection of Mound 1
Steet and Second
Street.

(National Flood Insurance Act of 1968 (TItle
XI of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804, November 28, 1968). as amended
(42 U.S.C. 4001-4128) and Secretary's dele-
gation -of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with Section 7(oX4) of the
Department of Housing and Urban Develop-
ment Act, Section 324 of the Housing and
Community Amendments of 1978. Pub. I
95-557, 92 Stat. 2080, this proposed rule has
been granted waiver of Congressional review
requirements in order to permit It to take
effect on the date indicated.

Issued: March 2, 1979.

GLORIA M. JMENEi,
Federal Insurance Administrator.

VM Doc. 79-7347 Filed 3-12-79; 8:45 am]

[4210-01-M]

124 CFR Part 1917]

fDocket-No. P -52411

NATIONAL fROOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the Unincorporated Areas of St. Mary Parish,
to.

AGENCY: Federal Insurance Admrinis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the unincorporated areas of St. Mary
Parish, .Louisiana. These base (100-
year) flood elevations are the basis for
the flood plain management measures
that the community is required to
either adopt or show evidence of being
already in effect in -order to qualify or
remain qualified for participation in
the national flood insurance program
(NFIP).
DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at Parish Engi-
neer's Office, St. Mary Parish Police
Jury, 5th Floor-Courthouse, Frank-
in,. Louisiana 70538. Send comments
to: Mr. B. R. Butler, President of St.
Mary Parish Police Jury or F. K. Clau-
sen. Parish Engineer, 5th Floor-
Courthouse, Franklin. , Louisiana
70538.

PROPOSED RULES

FOR FURTHER ITFORMATION
CONTACT.

Mr. Richard Krlmm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270. 451 Seventh Street
SW., Washington. D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the unincorporated area of
St. Mary Parish, Louisiana, In accord-
ance with section 110 of the Flood Dis-
aster Protection Act of 1973 (Pub. L.
93-234), 87 Stat 980. which added sec-
tion 1363 to the National Flood Insur-
ance Act of 1968 (Ttle XII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
-ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood Insur-
ance premium rates for new buildings
and their contents and for the second
layer of insutnce on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
In feet.

Source of oodng Loation nonal ,
geodetic
vertical
datum

BayouTeche_ Confuence of I0
CharentonDrainae
and Nartzgalon Canal

Just downstream of 8
bzxoudrPcific
Railroadatount.
Bomeb Church.

Willow Street extended. 2
Confluence with Lower 5

Atcharalyaya River.
WaxLake OuUet. Justupstreanof 12

Southern Pcific
Raloa

Lower Just downstream of 12
Atchafalaya. Southern Pacdfic

RaUroad =e2r Bayou
Boef.

Utah SL-eet (extended). 12
Confluenze of Bayou 12

Lower Area Just AzouLh of 8
Atchafalaya Morin City and
River (Leree corth of Bayou Bllou.
Overtopping).

Area bounded by the 5
west end of Lake
Paiourde. the east end
ofmortan Ciy
Lakeside Subdivision

14569

Source of flooding

Gulf of

Eleraton
In feet.

Location Mationtal.
geodetic
vertical
dztum

and the Intracoasal
Waterway.

Ares bounded by
Morgancity on the
west and Bay=
PAnlos an the easL

Areabounded by Wax
Lake Outlet to the
west and northwest
ndBayou "eche to

the southwest.
Therea soath of"

Ba-onTeche.
southwest of Franklin
and north of the
Franklin Oaflteld.

Areasouth of the
southernPaclflc
Railroad at
Wyandotte. just north
of the -tracoast
Waterway.

The area south of
Verdunvrme west of
BayouTeche-

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804, November 28. 1968). as amended
(42 U.S.C. 4001-4128) and Secretary's dele-
gation of authority to Federal Insurance
Administrator. 43 FR 7719.)

In accordance with section 7(o4) of the
Department of Housing and Urban Develop-
ment Act,. section 324 of the Housing and
Community amendments of 1978, Pub. L.
95-557. 92 Stat. 2080. this proposed rule has.
been granted waiver of Congressional review
requirements in order to permit it to take
effect on the date indicated.

Issued: March 2, 1979.
GLORIA M_. JnmEz,-

Federal Insurance Administrator.
CPR Doc. 79-7348 Piled 3-12-79. &45 am]

[421 0-01-M]
[24 CR Prd 1917]

[Docket No. PI-52431

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Hood Elevation Detewrnaifior or the
Village of Douglas, Alegan Cou mich.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Village of Douglas, Allegan
County. Michigan. These base (100-
year) flood elevations are the basis for
the flood plain management measures
that the community is required to
either adopt or show evidence of being
already In effect in order to qualify or
remain qualified for participation in
the national flood Insurance program
(NFIP).
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DATE: The period for comment will
be ninety (90) -days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.

ADDRESS: Maps and other informa-'
tion showing the detailed outlines 6f
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Office
of the Village Manager, 329 Water
Street, Saugatuck, Michigan. Send
comments to: Mr. William Sheppard,
Village president, Village of Douglas,
Village Hall, Douglas, Michigan 49406.

FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Streej
SW., Washington, 'D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice "of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Village of Douglas, in ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the rninimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by.- other Federal,
State, or regional entities. These pro-
posed elevations will-also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents:

The proposed base (100-year) fipod
elevations for selected locations are:

Elevation
in feet,

Source of flooding Location national
geodetic
vertical
datum

Lake Michigan. Western corporate- 584
limlts.

PROPOSED RULES

Elevation
in feet.

Source of feeding Location national
geodetic
vertical
datum

Kalamazoo River.. Entire reach within the 584
Village of Douglas
(throughout
community Lake
Michigan backwater
controls).

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 Fi 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978, Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of Con-
gressional review requirements in order to
permit it to take effect on the date indicat-
ed.

Issued: March 2, 1979.

GLoRIA M. JnMENEz,
-Federal Insurance Administrator.

[FR Doc. 79-7349 Filed 3-12-79; 8:45 am]

[4210-01-M]

r [24 CFRPart 1917]

[Docket No. FI-5244]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the Township of Fraser, Macomb County, Mich.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMIRY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the Township of Fraser, Macomb
County, Michigan. These base (100-
year) flood elevations are the basis for
the flood plain management measures
that the community is required to
either adopt or show evidence of being
already in effect in order to qualify or
remain qualified for participation, in
the national flood insurance program
(NFP).
DATE: The period for comment will
be ninety (90) days following the
second publication of this -proposed
rule in a newspaper of local circulation
in tha above-named community.

ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at Township
Hall, 33000 Garfield, Fraser, Michigan.
Send comments to: Honorable James
J. Pompo, Mayor, Township of Fraser,
Township Hall, 33000 Garfield, Fraser,
Michigan 48026.

FOR FURTHER INFORMATION
CONTACT.

Mr. Richard Krmm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the Township of Fraser,
Michigan, in accordance with section
110 of the Flood Disaster Protection
Act of 1973 (Pub. L. 93-234), 87 Stat.
986, which added section 1363 to the
National Flood Insurance Act of 1968
(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90-
448)), 42 U.S.C. 4001-4128, and 24 CFR
1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re,
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,

Source of flooding Location national
geodetlo
vertical
datum

Saginaw Bay..... Along shoreline ................ 585
Rosebush Drain ._ Private Road-40 feet* .. 585

Detroit and Mackinac 585
Railroad Spur Line-
20 feet',

Elevator Road-20 feet'. 580
Conrail upstream of 587

Elevator Road-30
feet'.

Tower Road-30 feet',.... 508
Michigan State Route 593

13-20 feet*.
Tap-love Drain .... Linwood Road-20 feet'. 690

Mackinaw Road"..... 9
Tebo Drain ............. Driveway downstream 580

of Tower Beach
Road-100 feet'

Tower Beach Road-20 587
feet'.

Detroit and Mackinac 591
Railroad-D feet'.

Kaiser Road-30 feet' .... 594
Michigan State Route 590

13".

'Upstream of centerline.
"At centerline.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
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FR 17804, November 28, 1968), as amended
(42 U-.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 -FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978. Pub. T. 95-557. 92 STAT. 2080, this
proposed rule has been granted waiver of
Congressional review requirements in order
to permit it to take effect on the date indi-
cated.

Issued: February 28, 1979.
GLORIA M. JUm Mz,

Federal Insurance Administrator.
[FR Doc. 79-7351 Filed 3-12-79; 8:45 am)

[4210-01-M ]

[24 CFR Part 1917]

[Docket No. Fi-5245]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Deternination for
the Unincorporated Areas of Newton
County, Miss.

AGENCY: Federal-Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the unincorporated areas of Newton
County, MississippL These base (100-
year) flood elevations are the basis for
the flood plain management measures
that the community is required to
either adopt or show evidence of being
already in effect in order to qualify or
remain qualified for participation- in
the national flod insurance program
aIP).
DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in-the above-named community..
ADDRESS: Maps and other, informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Board
Room, Newton County Courthouse,
Decatur, Mississippi 39327. Send com-
ments to: Mr. Durwood Pinson, Chair-
man of the -Board of Supervisors or
Mr. James B. Everett, Attorney for
the Board of Supervisors, P.O. Box 68.
VDecatur, Mississippi 39327.
FOR FURTHER INFIORMATION
CONTACT'.

Mr. Richard Krimm, Assistant Ad-ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW.. Washington, D.C. 20410, 202-
755-5581 or tofl-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION.
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the unincorporated areas of
Newton County, Mississippi, in accord-
ance with section 110 of the Flood Dis-
aster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added sec-
tion 1363 to the National Flood Insur-
ance Act of 1968 (Title XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent In their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on Its own, or pursuant to poli-
cies established by other Federal.
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elentfon
in feet.

Source of flooding Localao ntional
Zeodetle
vertical
datum

Potterchltto Just downst , mof 358
Creek. State Route 15.

Just upetreamot 375
Interstate 20.

Just upsTram of US. 388
Highway 80.

Riser Creek.- Just upstream of the 363
IlanI Central Gulf

J.st ownstreaof 371
County nosd

(National Flood Insurance Act of 1958 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28. 1969 (33
FR 17804, November 28. 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with Section 7(oX4) of the
Department of Housing and Urban Develop-
ment Act, Section 324 of the Housing and
Community Amendments of 1978. Pub. L.
95-557, 92 Stat. 2080. this proposed rule has
been grantedwaiver of Congressional review
requirements In order to permit It to take
effect on the date Indicated.

Issued: March 2. 1979.

GLOmrA BE JIMEqIz,
Federal Insurance Administrator.

[FR Doe. 79-7352 Pled 3-12-79; 8:45 am]
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[4210-01-M]

[24 CFR Panr 29171

[DocketNo.FI-524-1

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Detembnolioa for
the Unincorporated Areas of Plaff County,
Pate County, Missouri

AGENCY: Federal Insurance Adminis-
tration. HUD.
ACTION: Proposed rule.

SUMIARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the unincorporated areas of Platte
County, Platte County, Missouri.

These base (100-year) flood eleva-
tions are the basis for the -flood plain
management measures that the com-
munity is required to either adopt or
show evidence of being already in
effect In order to qualify or remain
qualified for participation in the na-
tional flood insurance program
(NFIP).

DATE. The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the County
Court House, 315 Main Street, Platte
City, Missouri.

Send comments to: The Honorable
Henry J. Miller Presiding Judge,
Platte County, County Court House,
315 Main Street, Platte City, Missouri
64444.
FOR FURTHER INFORMATION
CONTACT.

Mr. Richard Xximm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
155-5581 or toll-free line 800-424-
8872.

SUP'TP NTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the tie unincorporated areas
of Platte County, in accordance with-
section 110 of the Flood Disaster Pro-
tection Act of 1973 (Pub. . 93-234), 87
Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub.
L. 9-448)), 42 U.C. 4001-428, and
24 CFR 1917.4(a)).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
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ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any-time enact stricter require-
ments on Its-own, or pursuant to poli-
cies established 'by other Federal,
State, or 'regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new bulding;
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:,

Elevation,
in feet,

Source of flooding Location national
geodetic

- vertical
datum

Missouri River... Western corporate limit
of Parkvile Kansas.

8.5 miles downstream of
the Burlington
Northern Railroad
Bridge.

Upstream side of the
Burlingto Northern
Railroad Bridge.

3 miles upstream of
State Highway 92.

8 miles upstream of
State, Highway 92.

Northern Platte County
Boundary. ,

Walnut Creek... Just upstream of dam....
1,000 feet downstream
- of Walnut Creek Drive.
Just upstream of

Walnut Creek Drive.
Just downstream of

Crooked Road.
Just upstream side of

Crooked Road.
1.400 feet upstream of
Crooked Road.

1,600 feet upstream of
Crooked Road.

Just downstream of
State Highway 45.

Burlington Creek.. Corporate limits of
Riverside, Missouri.

Corporate limits of
Kansas City, Missouri.

[4210-01-M]

[24 CFR Part 19171

,EDocket No. FI- 5252]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
City of Arnold, Jefferson County, Missouil

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the City of Arnold, Jefferson County,
Missouri. These base (100-year) flood
elevations are the basis for the flood
plain management measures that the
community is required to either adopt
or show evidence of being already in
effect in order to qualify or remain
qualified-for participation in the na-
tional flood insurance program
(NFIP).

773 DATE: The period for comment will
be ninety- (90) days following the

778 second publication of this proposed
rule in a newspaper of local circulation

780 in the above-named community.

788 .ADDRESS: Maps and other informa-
tion showing the detailed outlines of

776 the flood-prone areas and .the pro-posed base (100-year) flood elevations

782 are available for reView at the City
787 Hall, P.O. Box 249, Arnold, Missouri.

Send comments to; The Honorable,
791 Max E. Washburn, Mayor, City of

Arnold, City Hall, P.O. Box 249,
804 Arnold, Missouri 63010.

830

834

763

782

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978, Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of Con-
gressional review requirements in order to
permit It to take effect on the date indicat-
ed.

Issued: March 2, 1979.
1 GLORIA M. J m ;Ez,

Federal Insurance Administrator.

(FR Doe: 79-7353 Filed 3-12-79; 8:45 am]

FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, "Assistant Ad-
ministrator, Office of Flood Insur-
ance, 'Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insuranc6 Administrator
gives notice of the proposed deteftmi-
nations of base (100-year) flood eleva-
tions for the City of Arnold, in accord-
ance with section 110 of the Flood Dis-
aster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, whibh added sec-
tion 1363 to the National Flood Insur-
ance Act of 1968 (Title .XIII of the
Housing and Urban Development Act
of 1968 (Pub. L. 90-448), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed

to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require.
ments on Its own, oi pursuant to poll.
cies established by other Federal,
State, or regional entities. These pro.
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,

Source of flooding - Location national
geodeto
verticld
datum

Pomme Creek........ Confluence with 417
Meramec River.

Just upstream of U.S. 492
Route 61-67.

Just downstream of 435
Interstate 55.

Just upstream of 444
Interstate 55.

Just upstream of 477
Ponme Road,

Upstream corporate 501
limits.

Muddy Creek ......... Confluence with 417
Meramec River.

Just upstream of 419
Starling Airport Road.

Just upstream of U.S. 431
Route 61-67.

Just downstream of 449
Interstate 55.

Just upstream of 1-55,.... 450
About 360 feet upstream 460

of Arlene Street (limit
of detailed study).

Meramec River..... Confluence with 417
Mississippi River.

Just upstream of 419
Interstate 55.

Upstream corporate 421
lmts.

(National Flood Insurance Act of 1068 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804, Novembei- 28, 1068), as amended
42 U.S.C. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurance Ad.
ministrator, 43 FR 7719).

In accordance with Section 7(o)(4) of the
Department and HUD Act, Section 324 of
the Housing and Community Amendments
of 1978, Pub. I 95-557, 92 Stat. 2080, this
proposed rule has been granted waiver of
Congressional review requirements in order
to permit It to take effect on the date Indl.
cated.

Issued: March 5, 1979.

GLORIA M. JIMENEZ,
Federal Insurance Administrator.

[FR Doe. 79-7359 Filed 3-12-79 8:45 am]

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979

14572



[4210-01-M]

[24 CFR Part 1917]

[Docket No. PI-5247]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the Town of Windham, Rockingham County,
N.H.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the town of Windham, Rockingham
County, New Hampshire.

These base (100-year) flood eleva-
tions are the basis for the flood plain
management measures that the com-
munity is required to either adopt or
show evidence of being already in
effect in order to qualify or remain
qualified for participation in the na-
tional flood insurance program
(NFIP).

DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas 'and the pro-
posed base (100-year) flood elevations
are available for review at Town
Office, 3 North Lowell Road, Wind-
ham, New Hampshire.

Send comments,-to: Mr. Peter H.
Bronstein, Chairman, Board of Select-
men, Town of Windham, Town Office,
3 North Lowell Road, Windham, New
HampsHire 03087.
FOR FURTHER- INFORMATION
CONTACT.

Mr. Richara Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410. 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the town of Windham, New
Hampshire, in accordance with gection
110 of the Flood Disaster Protection
Act of 1973 (Pub. L. 93-234), 87 stat.
980, which added section 1363 to the
National Flood Insurance Act of 1968
(Title XIII-of the Housing and Urban
Development Act of 1968 (Pub. L. 90-
448)), 42 U.S.C. 4001-4128, and 24 CFR
1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-

PROPOSED RULES

ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent In their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Beaver Brook- Castle Hill Road
Bridge-S0 reet.

M i Dam-25 feL*
State Route 128

Bridge-0 feet'.
Bridle Bridge Road-100

feet'.
State Route 111-50

fee.
State Route 128-

100 fee".
100 feet*

Rankla's Dam
100 feet"-
100 feet* _____-_.....

Golden Brook. Moecke Pond Road
50 feet"
50 feetL

Rock Pond Road-50
feet.

Range Road-S0 feet'.
Golden Brook Road-40

feet.
Dam-75 feet*' -
Dam-SO feet
Cobbetts Pond Road-25

feet*.
Driveway Bridge

(Culvert)--25 feet.
Dirt Cart Roai-10 feet'
State Route 111-

50 feet"
50 feet'-

Church Roid-25 feet'
Unnamed Car Road-25

feet'.
FlatrockBrook . Dotron Road Culvert-

25 feet'.
State Route 28 (1st

croang).
50 feet"-
40 feet'
State Route 28 (nd

crossin).
40 feet*
40 feet'
Unnamed Dirt Road

Bridge-25 feet'.
Unnamed Stone Cart

Bridge-25 feet'.
Seavey Road-25 feet'.
Seavey Pond Dam-25

feet'.
Hidden Valley Kendall Pond Road

Brook. Bridge--25 feet'.
Old Mill Road

25 feet"
25 feet'

Abandoned Railroad
Culvert (Ust
crostng)-25 feet'.

14573

Elevation
in feet.

Source of floodLng Location national
geodetic
vertical
datum

Abandoned Railroad 247
Culvert (2nd
crossing)-25 feet °.

Beaver Dam-25 feet*- 271
Londonderry Road--So 291

feet*.

.Upstream from centerline
"'Downstrearn from centerline

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804. November 28, 1968). as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
AdmInistrator. 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978, Pub. I. 95-557. 92 Stat. 2080, this pro-
posed rule has been granted waiver of Con-
gresslonal review requirements in order to
permit it to take effect on the date ndicat-
Cd.

Issued: February 28, 1979.

GLORIA M. Jmrmrsz,
Federa Insurance Administrator.

[FR Doc. 79-7354 Filed 3-12-79; 8:45 am]

[4210-01-M]
[24 CFR Port 19171

[Docket No. FI-52481

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevaolon Determlnations for
the City of Concord, Coborus County, PLC.

AGENCY: Federal Insurance Adminis-
tration, HUD.

--ACTION: Proposed rule.
SUMARY: Technical Information or

211 comments are solicited on the pro-

217 posed base (100-year) flood elevations
2 listed below for selected locations in
2 the City of Concord, Cabarrus County,
222 North Carolina. These base (100-year)
165 flood elevations are the basis for the

flood plain management measures
that the community is required to

i7 either adopt or show evidence of being
182 already in effect in order to qualify or

remain qualified for participation in
the national flood insurance program

210 (NFIP).
214 DATE: The period forcomment will
239 be ninety (90) days following the

second publication of this proposed
245 rule in a newspaper of local-irculation
249 in the above-named community.

212 ADDRESS: Maps and other informa-
tion showing the detailed outlines of

213* the flood-prone areas and the pro-
212 posed base (100-year) flood elevationsare available for review at City Hall,

Concord, North Carolina. Send com-
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merits to: Mr. Jerry Gwaltney, City
Manager, City of Concord, City Hall,
P.O. Box 308, Concord, North Carolina
28025.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office. of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Concord, North
Carolina, in accordance with section
110 of the Flood Disaster Protection
Act of 1973 (Pub. L. 93-234), 87 Stat.
980, which added section 1363 to the
National Flood Insurance Act of 1968
(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90-
448)), 42 U.S.C. 4001-4128, and 24 CFR
1917.4(a).

These elevations, together with the
flood plain management measures re-
quirdd by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should-not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood.insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-.year) flood
elevations for selected locations are:

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Chambers Branch. Interstate 85-20 feet*..- 626
Cold Water Creek. North Carolina State 549

Route 49".
At confluence with 575

common Ford Branch.
Atconfluence with 598

Chambers Branch.
Interstate 85 609

(Southbound Lane)*.
Irish Buffalo North Carolina State 567

Creek. Route,49-50 feet' i-
Southern Ralway-10O 584

feet"'%
Southern Railway-100 590

feet'.
Little Cold Water Old Airport Road-50 55Z

Creek. feet'.
Threemile Branch Crestside Road-S0 feet' 564

Mirimar Street-10 feet'. 614
Interstate 85-10 feet* - 658

•Upstream of centerline.
"'At centerline.
'**Downstream of centerline.

PROPOSED RULES

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
FR 17804, November 28. 1968), as amended
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR 7719.)

'In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978, Pub. L. 95-557, 92 STAT. 2080, this
proposed rule has been granted waiver of
Congressional review requirements in order
to permit it to take effect on the date indi-
cated.

Issued: February 28, 1979,
GLORIA M. Jmraxxz,

Federal Insurance Administrator.

-[FR Doc. 79-7355 Filed 3-12-79; 8:45 am]

[4210-01-M]

[24 CFR Port 1917]

[Docket No. FI-5249]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the City of Kirtland, Lake County, Ohio

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the City of Kirtland, Lake County,
Ohio.

These base (100-year) flood eleva-
tions are the basis for the flood plain
management measures that the com-
munity is required to either adopt or
show evidence of being already in
effect in order to qualify or remain
qualified for participation in the na-
tional flood insurance program
(NFIP).
DATE: The period for commbnt will
-be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the abovetnamed community.

-ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the fl~od-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the City
Hall, Kirtland, Ohio. Send comments
to: The Honorable, Wesley Phillips,
Mayor, City of Kirtland, 9122 Chili-
cothe Road, Kirtland, Ohio 44094.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-

'ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755.-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Kirtland, in ac-
cordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub.
L 93-234), 87 Stat. 980, which added
section 1363 to the National Flood In-
surance Act of 1968 (Title XIII of the
Housing and Urban Develdpment Act
of 1968 (Pub. L! 90-448)), 42 U.S.C.
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain mahagement measures re-
quired by § 1910.3 of the program reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on Its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
inlect,

Source of flooding . Location (national
goedetic
vertical
datum)

Chagrin River ....... Downstream corporate 051
limits.

Upstream corporate ....... 654
East Branch Downstream corporate. 637

Chargin River. limits.
Just upstream of State 640

Route 306.
ApporxImately 700 feet 646

downstream
Chillicothe Road.

Just upstream of 050
Chillicothe Road.

At corporate limit 6509
approximately 4.000
feet upstream of
Chillicothe Road.

Downstream Lake 868
County and Oeawga
county line.

Approximately 3,170 880
feet downstream of
U.S. Route 6.

Approximately 150 feet 900
upstream of US.
Route 6.

Upstream County 914
Boundary.

(National Flood Insurance Act of 1968 (TItle
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended
(42 U.S.C. 40014128): and Secretary's dele-
gation of authority to Federal Insurance
Administrator. 43 FR 7719.)

In accordance with Section 7(o)(4) of the
Department of HUD Act, Section 324 of the
Housing and Community Amendments of
1978, Pub. I. 95-557, 92 Stat. 2080, this pro.
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posed rule has been granted waiver of Con-
gressional review requirements in order to
permit it to take effect on the date indicat-
ed.

Issued: March 2, 1979.

GLORIA M. JIMES,
Federal Insurance Administrator.

[FR Doc. 79-7356 Filed 3-12-79; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-52503

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the City of Westrake, Cuyohoga County, Ohio

AGENCY: Federal Insurance Adminis-
tration, HUD.

ACTION: Proposed rule.

SUMIARY: Technical information or
comments are solicited on the pro-
posed base (100-year) flood elevations
listed below for selected locations in
the City of Westluke, Cuyahoga
County, Ohio. These base (100-year)
flood elevations are the basis for the
flood plain management measures
that the community is required to
either adopt or show evidence of being
already in effect in order to qualify or
remain qualified for participation in
the national flood insurance program
(NFIP).

DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.

ADDRESS: Maps and other informa-
tion showing the detailed outlines of

- the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the City
Hall, 27216 Hillard Boulevard, West-
lake, Ohio. Send comments to: The
Honorable Alexander Roman, Mayor,
City of Westlake, City Hall, 27216 Hil-
lard Boulevard, Westlake, Ohio 44145.

FOR FURTHER INFORMATION
CONTACT'

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the City of Westlake, Cuya-
hoga County, Ohio, in accordance with
section 110 of the Flood Disaster Pro-
tection Act of 1973 (Pub. L. 93-234), 87
Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XIII of the Housing and

PROPOSED RULES

Urban Development Act of 1908 (Pub.
L. 90-448)), 42 U.S.C. 4001-4128. and
24 CFR 1917.4(a).
.These elevations, together with the

flood plain management measures re-
quired by § 1910.3 of the program'reg-
ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for new buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

EletiAon
In feet.

Source of flooding Location national
geodetic
vertical
datum

Gifford-Avon Downstream corporate
Ditch. limrt.

Upstream corporate
limit.

Dover Ditch - At confluence with Kirk
Lateral.

Approximately 980 feet
downstream of Dover
Center Road.

Approximately 240 feet
downstream of Dover
Center Road.

Approximately 2M feet
downstream of Dover
Center Road.

Just upstream of
Hollywood Drive.

Approximately 4.400
feet upstream of
Porter Road.

Wilhelmy Creek. Downstream corporate
limit.

Approximately 100 feet
downstream of Detroit
Road.

Just downstream of dam
located approximately
400 feet upstream of
Detroit Road.

Just upstream of dam
located 400 feet
upstream of Detroit
Road.

Just downstream of
Bradley Road.

Sperry Creek At downstream
corporate limit.

Approximately 1.620
feet upstream from
downstream corporate
llmits.

Just upstream. of
footbridge located
approximately 440
feet downstream of
Detroit Road.

Just downstream of
Detroit Road.

Approximately 160 feet
upstream of Detroit
Road.

621

716

'18
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Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Just downstream of dam 674
located approximately
1.170 feet downstream
of Claque Road.

Just downstream of 681
footbridge located
approximately 400
feet downstream of
Claque Road.

Just upstream of 684
footbridge located
approximately 400
feet downstream of
Claque Road.

Just up3tream of Claque 6386
Road.

Just downstream of 690
Hillard Boulevard.

Just downstream of 697
private drive located
approximately 1.120
feet downstream of
Center Ridge Road.

Just downstream of 701
Center Ridge Road.

Just upstream of Center 707
Ridge Road.

Rose Lateral - Approximately 600 feet 7123
upstream of Kirk
LateraL

ApproxImately 500 feet _ "25
upstream of
Canterbury Road.

Kirk Lateral - Mouth at Cahoon Creek '116
Just downstream of 720

Clark Parkway.
At confluence of Rose '21

Lateral.
Just upstream of Rose '127

Road.
Just downstream of

Strawberry Lane.
Just upstream of '732

Canterbury Road.
At upstream corporate '135
limits.

Cahoon Creek - At downstream 628
corporate limit.

Approximately ZOOO 639
feet upstream of
downstream corporate
limit.

Just downstream of dam 64
located approximately
1.400 feet downstream
of State Route 2.

Just downstream of 657
State Route 2.

Just upstream of 659
Detrolt Road.

Just upstream of 684
Emlard Road.

Just upstream of 692
footbridge located
approximately 350
feet downstream of
Dover Center Road.

Juzt upstream of '107
footbridge located
approximately 1.350
feet downstream of
Center Ridge Road.

Just downstream of '113
Center Ridge Road.

Approximately 500 feet '115
upstream of Center
Ridge Road.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804. November 28, 1968). as amepded
(42 U.S.C. 4001-4128)Y and Secretary's dele-
gation of authority to Federal Insurance
Administrator, 43 FR. 7719.)
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In accordance with Section 7(o)(4) of the
Department of HUD Act. Section 324 of the
Housing and Community Amendments of
1978, Pub. L. 95-557, 92 Stat. 2080, this pro-
posed rule has been granted waiver of Con-
gressional review requirements in order to
permit it to take effect on the date indicat-
ed.

Issued: March 2, 1979.

GLORIA M. JIMENEZ,
Federal Insurance Administrator.

[FR Doc. 79-7357 Filed 3-12-79; 8:45 am]

[4210-01-M]

[24 CFR Part 1917]

[Docket No. FI-5251]

NATIONAL FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determination for
the City of Piano, Collin County, Tex.

AGENCY: Federal Insurance Adminis-
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the pro-
posed base (100-Year) flood elevations
listed below for selected locations in
the City of Piano, Collin County,
Texas. These base (100-year) flood ele-
vations are the- basis for the flood
plain management measures that the
community is required to either adopt
or show evidence of being already in
effect in order to qualify or remain
qualified for participation in the na-
tional flood insurance program
(NFIP).

DATE: The period for comment will
be ninety (90) days following the
second publication of this proposed
rule in a newspaper of local circulation
in the above-named community.
ADDRESS: Maps and other informa-
tion showing the detailed outlines of
the flood-prone areas and the pro-
posed base (100-year) flood elevations
are available for review at the Office
of Planning and Engineering, 1117
15th Street, Plano, Texas 75074. Send
comments to: Mayor Edward or Mr.
David Griffin, City Manager, P.O. Box
358, Plano, Texas 75074.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insur-
ance, Room 5270, 451 Seventh Street
SW., Washington, D.C. 20410, 202-
755-5581 or toll-free line 800-424-
8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator
gives notice of the proposed determi-
nations of base (100-year) flood eleva-
tions for the city of Plano, Collin
County, Texas, in accordance with sec-
tion 110 of the Flood Disaster Protec-

tion Act of 1973 (Pub. L. 93-234), 87
Stat. 980, which added section 1363 to
the National .Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub.
L. 90-448)), 42 U.S.C. 4001-4128, and
24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures re-
quired by § 1910.3 of the program reg-

ulations, are the minimum that are re-
quired. They should not be construed
to mean the community must change
any existing+ ordinances that are more
stringent in their flood plain manage-
ment requirements. The community
may at any time enact stricter require-
ments on its own, or pursuant to poli-
cies established by other Federal,
State, or regional entities. These pro-
posed elevations will also be used to
calculate the appropriate flood insur-
ance premium rates for hew buildings
and their contents and for the second
layer of insurance on existing build-
ings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Source of flooding Location

Eleva
in b
nati
geod
vert
dat

Rowle'tt Creek - Just. upstream of 14th
Street.

Just upstream of
Jupiter Road.

Just upstream of
Highway 5.

Cottonwood Creek Just upstream of Betsy
Land.

Just upstream of Parker
Road.

Stream 2D12 ...... Just upstream Morton.
Vale Road (backwater
flooding of Rowlett
Creek).

Stream 2D15 ...... Just downstream of
Chapperal Road.

Russell Creek..... Just downstream of
Alma Road.

Just upstream of
Katherine Road.

Spring Creek ......... Just upstream of West
Dallas North Parkway.

Just upstream of Alma
-Road.

Just upstream of Custer
Road.

Just upstream of Anna
Road.

Plttman Creek...... Just upstream of
Westwood Drive.

Just upstream of Park
Boulevard.

Just upstream of
Teakwood Lane.

Stream 5B13...... Just upstream of White
Rock Road.

Stream 5B14..... Just downstream of
Atchison Topeka and
Sante Fe Railroad.

MKamy Branch. Just upstream of White
Rock Road.

White Rock Creek Just upstream of P.M.
544 (Park Boulevard).

Just upstream of P.M.
289 (Preston Road).

Just upstream of Pasor
Road.

Just upstream of
County Road.

ation
cet,
onal
etic
eal
un

522

563

576

537

560

561

591

600

701

.595

620

667

715

615

651

684

710

689

6 084

622

672

69,

701

Elevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Stream 5B18 .......... Just upstream Private 023
Road (approximately
900 feet above Its
mouth).

Stream 51119 .......... Just upstream of Dallas 001
Parkway.

Stream 51320 .......... Just upstream of 623
Broken Dam.

Stream 51321..... Just downstream of 632
F.M. 544 (Park
Boulevard).

Stream 5B22 ......... Just upstream of the 645
Dam (approximately
400 feet above Its
mouth),

Stream 5B23 ...... Just downstream of S.H. 685
289 (Prestof'Road).

Stream 5B24 ......... Approximately 100 feet 676
downstream S.1. 289
(Preston Road).

Stream 51325 .......... Just downstream of S.H. 073
289 (Preston Road.

Just upstream of S.H, 678
289 (Preston Road).

Stream 5B26 ........ Just approximately 200 034
feet upstream of the
Dam.

Stream 5B27 .. ....... Just upstream of Yeary 633
Road.

Confluence of Stream 093
5B28.

Stream 5B28 .......... Just upstream of the 702
Dam.

Stream 51329 ........ Just upstream of 053
Private Road.

Stream 51130.... Just downstream of S.tL (102
289 (Preston Road).

Just upstream of S.H. c9
289 (Preston Road).

Stream 53331 .......... Just downstream of S.11. 01
289 (Preston Road).

Just upstream'of S.H. 067
289 (Preston Road).

Stream 51132..... Confluence with White 658
Rock Creek
(Backwater flooding
from White Rock
Creek).

Stream 5133 ........ Just upstream of S.H. 1674
289 (Preston Road).

Stream 5B34 ......... Just upstream of the 687
Broken Dam.

Stream SB35 . Just upstream of Rasor 701
Road.

Stream 5B36 ...... Just upstream of S.H. 700
121.

West Fork of Just upstream of 700
Pittman Creek. -Independence

Parkway.
Just upstream of Wiffle 739

Tree Road.
Stream 2111 ........ Confluence with Spring 680

Creek (backwater
flooding from Spring
Creek).

Stream 21 ............. Just upstream of Dam.,. 082
Stream 219 .............. Just upstream of Custer 073

Road.
Brown Branch . Just upstream of Parker 566

Road.
Just upstream of Spring 020

Creek Parkway.
Stream 2D11 .......... Just upstream of 009

Avenue R.
Just upstream of 026

Avenue P.
Stream 2112-..--- Just upstream Round 0a2

RockTrail.
Just upstream of 694
Independence
Parkway.

Beck Branch ....... Just downstream of 582
ShlloliRoad.

Prarle Creek .......... Just upstream of 085
Independence
Parkway.
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Eevation
in feet.

Source of flooding Location national
geodetic
vertical
datum

Just upstream of Park 710
Boulevard.

Stream 2W3 - Just upstream of Dallas 622
North Parkway.

Stream2DlO10- Just upstream of 584
Rigsbee-Drive.

Stream 2D8_ Just upstream of 551
Ridgewood Drive.

Just downstream of 594
Jupiter Road.

Bowman Branch - Just upstream of 622
Highway 5.

Just upstream of Alma 656
Road.

Stream 2D9_ Just downstream of 547
- Sherrye Drive.
Just upstream of 552

Sherrye Drive.
Just upstream of 581

Ridgewood Drive.

(National Flood Insurance Act of 1968 (Title
XII of Housing and Urban Development
Act of 1968). effective January 28, 1969 (33
FR 17804. November 28, 1968), as amended:
(42 U.S.C. 4001-4128); and Secretary's dele-
gation of authority to Federal Insurance
Administrator. 43 FR 7719.)

In accordance with Section 7(0)(4) of the
Department of Housing and urban Develop-
ment Act, Section 324 of the Housing and
Community Amendments of 1978, Pub. L
95-557, 92 Stat. 2080, this proposed rule has
been granted waiver of Congressional review
requirements in order to permit it to take
effect on the date indicated.

Issued: March 2, 1979.
GLORIA M. JM =z,

Federal Insurance Administrator.
FR Doc. 79-7358 Flied 3-12-79; 8:45 am]

-[4810-31-M]

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and Firearms

[27 CFR Ports 4, 5, and 7]

[Notice No. 314]

LABELING AND ADVERTISING OF WINE,
DISTILLED SPIRITS, AND MALT BEVERAGES

Extension of Comment Period to the Notice of

Proposed Rulemaking

AGENCY: Bureau of Alcohol, Tobacco
and Firearms.
ACTION: Extension of comment
period.
SUMMARY: This notice extends the
comment period to June 4, 1979, for
the notice of proposed rulemaking,
published February 2, 1979, on pre-
scribing requirements for partial in-
gredient labeling of alcoholic bever-
ages.
DATE Comment period is extended
from April 3, 1979, to June 4, 1979. All
comments must be received on or
before June 4,1979.*

ADDRESS: Comments must be sub-
mitted to the Director, Bureau of Al-
cohol, Tobacco and Firearms. P.O. Box
385, Washington. D.C. 20044 (Atten-
tion: Chief. Regulations and Proce-
dures Division).

FOR FURTHER INFORMATION
CONTACT,

R. F. Conrad or T. B. Busey, Re-
search and Regulations Branch.
(202) 566-7626.

SUPPLEMENTARY INFORMATION:
On February 2, 1979, the Bureau of
Alcohol, Tobacco and Firearms pub-
lished a notice of proposed rulemaking
(44 FR 6740) to obtain input on con-
templated revisions to 27 CFR Part 4,
Labeling and Advertising of Wine; 27
CFR Part 5, Labeling and Advertising
of Distilled Spirits; and 27 CFR Part 7,
Labeling and Advertising of Malt Bev-
erages. Due to the impact of the pro-
posal on consumers and the fact that
the proposal contains extensive
changes for industry members, ATF
has decided to extend the comment
period from April 3. 1979, to June 4.
1979.

DiscLosuRE oFCor aE xs

Written comments or suggestions
may be inspected by any person at the
ATP Reading Room. Office of Public
Affairs, Room 4408. Federal Building,
12th and Pennsylvania Avenue NW.,
Washington, D.C., during normal busi-
ness hours.

After consideration of all comments
and suggestions. ATF may issue a
Treasury decision. The proposals dils-
cussed in this notice may be modified
due to the comments and suggestions
received.

DRAFrmG I onmATioN
The principal authors of this docu-

ment are Thomas B. Busey and Ray-
mond Conrad of the Bureau of Alco-
hol, Tobacco and Firearms. However,
other personnel of the Bureau and of
the Treasury Department have par-
ticipated in the preparation of this
document, both in matters of sub-
stance and style.

AuTHonrr

This notice of proposed rulemaking
is issued under the authority con-
tained in section 5 of the Federal Alco-
hol Administration Act, 49 Stat. 981.
as amended (27 U.S.C. 205).

Signed: March 6, 1979.
G. R. DzcKEsoN.

Director.
(FR Doc. 79-7573 Filed 3-12-79; 8:45 am]
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[6732-01-M]
FEDERAL MEDIATION AND

CONCILIATION SERVICE

129 CF1 Ch. X111
BOARDS OF INQUIRY IN HEALTH CARE INDUS-

TRY COLLECTIVE BARGAINING DISPUTES

Advance Notice of Proposed Rulemaking

AGENCY: Federal M Mediition and
Conciliation Service.
ACTION: Advance Notice of proposed
rulemaking.
SUMMARY: The Federal Mediation
and Conciliation Service ("the Serv-
ice") is considering promulgating rules
under the authority of the Labor-
Management Relations Act, as amend-
ed in 1974, to give the parties to collec-
tive bargaining disputes in the health
care industry the option of having
some input into the selection of any
Board of Inquiry that may be appoint-
ed by the Service. The Service is also
considering promulgating under the
same authority rules under which the
Service would defer to the parties' own
privately agreed to factfinding or arbi-
tration procedure and decline to ap-
point a Board of Inquiry as long as the
parties' own procedure meets certain
conditions so as to satisfy the Services
obligations under the statut. Both of
these procedures would be entirely op-
tional on the parties and the Service
would not intend to impose such pro-
cedures on any party(s) that does not
desire to use them. The purpose of
this advance notice is to solicit com-
ments from the public concerning
such optional procedures.
DATES: Comments must be submitted
by April 12,1979.
ADDRESSES: Comments should be
addressed to Scott A. Kruse, General
Counsel, Federal Mediation and Conci-
liation Service, 2100 K Street N.W.,
Washington, D.C. 20427.
FOR FURTHER INFORMATION
CONTRACT:.

Scott A. Kruse (202) 653-5305, Gen-
eral Counsel. Federal Mediation and
Conciliation Service, 2100 K Street,
NW., Washington, D.C. 20427.

SUPPLEMENTARY INFORMATION:

INPUT OF PARIrs TO BOARD OF InQUIny
SELECMON

A number of parties in the health
care industry have expressed to the
Federal Mediation and Conciliation
Service ("the Service") their desire for
some input to the process by which
the Service selects an individual(s) to
serve as a Board of Inquiry ("Bor')
under Section 213 of the Labor-Man-
agement Relations Act ("the -Act") in
a collective bargaining dispute. Such
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expressions have been made by many
representatives from both manige-
ment and unions.

The Service is receptive to giving the
parties an option to have input into
the selection process if that input
comes well in' advance of the Board of
Inquiry appointment date and the ne-
gotiation process and if it is done in a
feasible manner. The Service is consid-
ering making available to the parties
in the health card industry an optional
procedure under which the parties
might, if they so desire, jointly submit
to the Service a list of arbitrators or
other individuals who would Ie accept-
able BoI members to both parties. The
submission of this list could occur at
any time at least three months prior
to the cointract expiration date. The
Service would then make every effort
to select any BoI that might be ap-
pointed from that jointly submitted
list, although the Service could not
promise that it would select a BoI
from such list.

Submission or receipt of any such
list would not constitute an admission
of the appropriateness of a BoI nor an
expression of the desirability of a BoI
by any party or the Service. It should
be emphasized that this procedure
would be a purely optional one to the
parties, and not one which the Service
would intend to impose on the parties.
It would be solely to provide the par-
ties with an opportunity to have some
input into the selection of a BoI if
they so desire.

DEFERRAL TO' THE PARTIES' OWN PRI-
VATE FACTFINDING OR ARBITRATION
PROCEDURES.

A number of parties in health care
industry have expressed to the Service
their desire to establish and utilize
their own privately agreed to factfind-
ing or interest arbitration procedures,
rather than be forced into the statu-
tory Board of Inquiry procedure. The
reasons for this desire by the parties
range from avoiding the timing and
time limitS of the statutory BoI proce-
dure to gaining control over the selec-
tion of ,the third party neutral. In
some cases, the parties simply prefer
interest arbitration as a last resort if
they cannot -settle their differences,
rather than the non-binding BoI fact-
finding procedure.

In a number of specific isputes, the
parties have jointly agrppd to their
own alternative procedures which
were submitted to the Service. The
Service has in effect deferred to some
such private procedures and declined
to appoint a Bol.

The Service is considering establish-
ing by regulations a written policy of
deferral to such private factfinding
and arbitration procedures as long as
such procedures meet certain condi-
tions so as to satisfy the Service's obli-

PROPOSED RULES

Igations under the Labor-Management
Relations Act. The Service would de-
cline to appoint a BoI and leave the se-
lection and appointment of a fact-
finder or arbitrator to the parties if
the parties have agreed in writing to
their own factfinding or arbitration
procedure which is consistent with the
purposes of Section 213 of the Act.
This deferral policy by the Service
would only come into play if both par-
ties desired to establish their own- al-
ternative procedure to the BoI.proce-
.dure.

Because both the proposed deferral
procedure and the proposed procedure

- for parties' input to the BoI selection
process are strictly optional proce-
dures and because many parties in the
health care industry have expressed
an interest in such procedures already
and an anxiousness to have these op-
tions available, the Service is request-
ing, that comments in response to this
Advance Notice of Proposed Rulemak-
ing be submitted by April 12, 1979.
Thereafter, the Service contemplates
developing detailed regulations to be
published and followed by a 60-day
comment period.

This advance notice of proposed
rulemaking is issued under the author-
ity of Section 213 of the Labor Man-
agement Relations Act, as amended in
1974 (29 V[.S.C. 183).

Issued in Washington, D.C., on
March 8, 1979.

WAYNE L. HoRvITZ,
Director, Federal Mediation

and Conciliation Service.
[FR Doc. 79-7630 Filed 3-12-79; 8:45 am]

[6560-01-M]
ENVIRONMENTAL PROTECTION

AGENCY
DENIAL OF RESTRICTIONS OF DISPOSAL

SITES-SECTION 404(c) PROCEDURES

[40 CFR Part 231]

[FRL 1033-6]
AGENCY: Environmental Protection
Agency.
ACTION: Proposed regulation.

SUMMARY: These proposed regula-
tions establish the procedures to be
used when EPA is considering the use
of section 404(c) of the Clean Water
Act to prevent the discharge of
dredged or fill material into a defined
area in waters of the United States.
DATES: All comments received on or
before May 14, 1979 will be considered.
ADDRESS: Send written comments
to: Kenneth Mackenthun, Criteria and
Standards Division, Office of Water
and Waste Management, (WH-585),
U.S. Environmental - Protection
Agency, 401 M Street SW., Washing-

ton, D.C. 20460.. Each person submit-
ting a comment should Include his or
her name and address and give reasons
for any recommendations, A copy of
all public comments will be available
for inspection and copying at the EPA
Public Information Reference Unit,
Room, 2922 (EPA Library), 401 M
Street SW., Washington, D.C. 20460.

FOR -FURTHER INFORMATION
CONTACT:

Kenneth Mackenthun, 202-755-0100,
SUPPLEMENTARY INFORMATION'
Section 404(c) of the Clean Water Act
(CWA), 33 U.S.C. § 1344(c), was initial-
ly enacted in the Federal Water Pollu-
tion Control Act Amendments of 1972,
Pub. L. 92-500, 86 Stat. 816, These are
the first regulations implementing sec-
tion 404(c) to be published. The pro-
posed regulations establish procedures
to be used by EPA in considering tie
use of section 404(c) to prevent the
discharge of dredged or fill material
into a defined area in waters of the
United States.

Section 404 of the Clean Water Act
establishes a permit program, adminis-
tered by the Secretary of the Army,
acting through the chief of Engineers
of the U.S. Army Corps of Engineers,
to regulate the discharge into waters
of the United States of dredged or fill
material. Under that program, permits
are issued for the disposal of dredged
or fill material at specified sites In the
waters of the United States. Under
section 404(g) States may receive ap-
proval from the Administrator to ad.
minister permit programs for sites in
certain waters of the United States In
lieu .of the program administered by
the Corps of Engineers. Applications
for section 404 permits are evaluated
by the Corps and by States using
guidelines developed by the Adminis-
trator under section 404(b). These
guidelines are contained in. 40 CFR
Part 230. The Chief of Engineers may
issue a permit that is inconsistent with
those guidelines only if the ecnonomic
impact of the site on navigation and
anchorage warrants It.

Section 404(c) gives the Administra-
tor authority to prohibit or withdraw
the specification of a site as a disposal
site or to deny or restrict the use of a
disposal site. In effect, section 404(c)
gives the Administrator the authority
to block the use of a disposal site or, in
other words, to veto the Corps or
State permit for that site. The section
404(c) authority may be exercised
before a permit is applied for, while an
application is pending, or after a
permit has been issued. In each case,
the Administrator may prevent any
defined area in waters of the United
States from being specified as a dispos-
al site, or may simply prevent the dis-
charge of any specific dredged or fill
material Into a specified area. In
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either case, the Administrator must
determine, after notice and opportuni-
ty for public hearing, that the dis-
charge of material will have an unac-
ceptable adverse effect on municipal
water supplies, shellfish beds and fish-
ery areas (including spawning and
breeding grounds), wildlife or recre-
rational areas. The Administrator may
also use section 404(c) where the site
in question is covered by a State 404
permit program.

The Administrator's section 404(c)
authority should not be confused with
his right to comment on and object to
permit applications. Under the Corps
regulations (33 CFR 323.5 and 325.3),
EPA has an opportunity to comment
on and, where appropriate, to object
to applications for Corps permits. Sim-
ilarly, under section 404(j). EPA may
also comment on and object to appli-
cations for state permits. While the
Corps may in certain circumstances
override EPA's objections to a permit
application, it may not override the
Administrator's veto of a site under
section 404(c). Nor should section
404(c) authority be confused with his
obligation under section 309 of the
Clean Water Act to comment on envi-
ronmental impact statements pre-
pared for section 404 projects and to
refer such projects to the Council on
Environmental Quality when he finds-
them to be environmentally unsatis-
factory._Commen, objections, and CEQ re-

ferrals may be based on any kind of
environmental impacts, including ones
prohibited by the section 404(b) guide-
lines, effects on air quality, and in-
creased noise. On the other hand,
404(c) authority may be exercised only
where there is an unacceptable ad-
verse effect on municipal water sup-
plies, shellfish beds and fishery areas
(including spawning and breeding
grounds), wildlife or recreational
areas. The section 404(b)(1) guidelines
provide the substantive criteria by
which the acceptability of a proposed
discharge is to be judged.

SCOPE OF THE PROPOSED REGULATIONS

The proposed regulations describ e
how the Administrator's authority is
to be exercised.

Under § 231.3 of the proposed regula-
tions, section 404(c) proceedings begin
when the Regional Administrator
issues a proposed determination that a
site should be prohibited, withdrawn,
or restricted for use as a disposal site
because of unacceptable adverse envi-
ronmental effects. This proposed de-
termination does not represent a judg-
ment that discharge of dredged or fill
material will result in unacceptable
adverse effects; it merely means that
the Regional Administrator believes
that the issue should be explored. The
Regional Administrator then consults

PROPOSED RULES

with the Corps, or. in the case of a site
covered by a state program, with the
state and, If no corrective actions are
agreed upon. he issues a public notice.
inviting public comments on the pro-
posed determination. The Corps has
agreed that If there Is a permit appli-
cation pending, such notice will serve
to stay Its Issuance of the permit. 0

If there is enough interest, the Re-
gional Administrator or his designee
holds a public hearing under § 231.4 to
supplement the public comments. If
the Corps or a State plans a hearing
on a permit application, its hearing
and the EPA hearing may be consoli-
dated to eliminate duplicative proceed-
ings. After the comment period and
the hearing, if one is held, the Region-
al Administrator or his designee re-
views the Information available to him
and decides whether to withdraw his
proposed determination to prohibit or
withdraw a site (§ 231.5). If he with-
draws the proposed determination, he
gives public notice of that step, and
the matter drops. Otherwise the Re-
gional Administrator or his designee
sends a "recommended determina-
tion," and the record on which It was
based, to the Administrator for a
"final determination." The Adminis-
trator then reviews that material.
gives the Corps and the state a final
opportunity to take corrective meas-
ures, and makes a final determination
whether a discharge of dredged or fill
material will result in unacceptable
adverse effects warranting the prohi-
bition or restriction of the disposal
site. This determination and reasons
therefor are then made public.
(§ 231.6).

The propsed regulations also include
a provision for emergency suspension
of a permit pending Section 404(c)
procedures. Where there Is imminent
danger of irreparable harm to the en-
vironment and the public Interest re-
quires, the Administrator may ask the
Corps to suspend an existing permit
under the Corps regulations (33 CFR
325.7). If the Corps refuses, the.Ad-
ministrator may suspend specification
of the site pending completion of Sec-
tion 404(c) hearings. In the case of a
suspension, the Administrator and Re-
gional Administrator may take appro-
priate steps to expedite the proceed-
ings. It is expected that this provision
will be used infrequently, since It Is
EPA's policy to try to resolve environ-
mental problems before permits are
Issued. These proposed regulations will
be followed in any section 404(c) pro-
ceedings which take place before final
regulations are promulgated and
become effective.

These regulations contain numerous
time limits to ensure the expeditious
completion of section 404(c) proceed-
ings. While we believe that the partic-
ular limits set satisfy both the need
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for expedition and the need to allow
sufficient time for actions to be taken,
comments on the appropriateness of
and need for the time periods provided
are sought.

EVALUATION PLA"

Executive Order 12044 requires that
each new proposed regulation be ac-
companied by a plan to evaluate its ef-
fectiveness and the continued need for
the regulation. The 404 section of the
Office of Water Planning and Stand-
ards will be responsible for completing
an evaluation of these regulations
within 4 years for their effective date.
The evaluation will assess the success
or failure of the regulations in provid-
Ing expeditious, falr,'and informed de-
cision-making under 404(c), and will be
based on an analysis of the track
record of 404(c) proceedings under
these regulations.

REGULATORY ANALYSIS

Because the number of section
404(c) actions is expected to be small
and because actions are unlikely to be
concentrated in a particular industry
or locality, these regulations should
not have major economic conse-
quences within the meaning of Execu-
tive Order 12044.

Dated: February 28, 1979.
BARBARA BLur,

ActingAdministrato.

It is proposed to add Part 231 to
Title 40 of the Code of Federal Regu-
lations to read as set forth below:

PART 231-DENIAL OR RESTRICTIONS OF DIS-
POSAL SITES-SECTION 404(c) PROCEDURES

SMc
231.1 Purpose and scope.
231.2 Definitions.
231.3 Procedures for proposed determina-

tions.
231.4 Public comments and hearings.
231.5 Recommended determination.
231.6 AdminIstrator's final determination-
231.7 Emergency procedure.
231.8 Extension of time.

Aunonrr. Sec: 404(c) of the Clean
Water Act, 33 U.S.C. 1344(c).

§ 231.1 Purpose and scope.
(a) The regulations of this part in-

elude the procedures to be followed by
the Environmental Protection Agency
in prohibiting or withdrawing the use
for specification, or denying, restrict-
ing, or withdrawing the use for specifi-
cation, of any defined area as a dispos-
al site for dredged or fill material pur-
suant to section 404(c) of the Clean
Water Act ("CWA"), 33 U.S.C. 1344(c).
The U.S. Army Corps of Engineers or
a state with a 404 program which has
been approved under section 404(h)
may grant permits specifying disposal
sites for dredged or fill material by de-
termining that the section 404(b)
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Guidelines (40 CFR 230) allow specifi- (a) "Withdraw specification" means
cation of a particular site to receive to remove from designation any area
dredged or fill material. The Corps already specified as a disposal site by
may also grant permits by determining the U.S. Army* Corps of Engineers or
that the discharge of dredged .or fill " by a State which has assumed the sec-
material is necessary under the eco- tion 404 program, or any portion of
nomic impact provision of section such area.
404(b)(2). Under section 404(c), the (b) "Prohibit specification" means to
Administrator may exercise a veto prevent thedesignation of an area as a
over the specification by the U.S. present or future disposal site.
Army Corps of Engineers or by a state (c) "Deny or restrict the use of any
of .a site for the discharge of dredged defined area for specification" is to
or fill material. The Administrator deny or restrict the use of any area for
may also prohibit the specification of the present or future discharge of any
a site under section 404(c) with regard- dredged or fill material.
to any existing or potential disposal (d) "Person" means an individual,
site before a permit application has corporation, partnership, association,
been submitted to or approved by the Federal agency, state, municipality, or

Corps or a state, commission, or political subdivision of
The Administrator -is authorized to a state, or any interstate body.

prohibit. or' othlerwise restrict a site (e) "Unacceptable adverse effect"
whenever he determines that the dis- means unacceptable adverse effect on
charge of dredged or fill material is municipal water supplies, shellfish
having or will have an "unacceptable beds and fishery areas (includingadverse effect" on municipal water spawning and breeding areas), wildlife,
adves seft on s m n iser or recreational areas. The section
SUplilies, shellfish beds and fishery 404(b)(1) quidelines (40 CFR Part 230)
areas (including spawning and breed- should be considered in making deter-
ing areas), wildlife, or recreational minations of unacceptable adverse ef-
areas. In making this determination~ fects.
the Administrator will take into ac- (f) "State" means any state agency
count all information available to him, administerinj a 404 program which

'including any written determination has been approved. under section
of compliance with the section 404(b). 404(h).
Guidelines made in 40 CFR 230, and
will consult with-the Chief of Engi- § 231.3 Procedures for proposed determi-
neers. nations.

(b) These regulations establish pro- (a) If the Regional Administrator
cedures for the following steps: has reason to believe after evaluating

(1) The Regional Administrator's the information available to him, in-
proposed determinations to prohibit or cluding any record developed under
withdraw the specification of a de- the section 404 referral process speci-
fined area as a disposal site, or to fied in 33 CFIR 323.5(b), that an "unac-
deny, restrict or withe dha use of ceptable adverse effect" could result
any defined area for the discharge of from the specification or use for speci-
any particular dredged or fill material; fication of a defined area for the dis-

(2) The Regional Administrator's posal of dredged or fill material, he
recommendation to the Administrator may initiate the following actions:
for determination as to the specifica- (1) The Regional Administrator will
tion of a defined area as- a disposal notify'the District Engineer or the
site. state, if the site is covered by an ap-

(3) The Administrator's final deter- proved state program, in writing that
mination to affirm, modify or rescind the Regional Administrator intends to
the recommended determination after issue a public notice of a proposed de-
consultation with the Chief of Engi- termination to prohibit or withdraw
neers, the specification, or to deny, restrict

(c) Applicability; - or withdraw the use for specification,
The regulations set forth in this part whichever the case may be, of any de-

'are applicable whenever the Adminis- fined area as a disposal site.
trator is considering whether the spec- (2) If within 15'days of receipt of the
ification of any defined area as a dis- Regional Administrator's notice under
posal site should be prohibited, denied, paragraph (1), the District Engineer or
restricted, or withdrawn. These regu- the state does not demonstrate to the
lations apply to all existing, proposed satisfaction of the Regional Adminis-
or potential disposal sites for dis- trator that no unacceptable adverse
charges of dredged or fill material into -effect(s) exists, or the District Engi-
waters of the United States, as defined neer or state does not notify the Re-
in 40 CFR 230.2. gional Administrator of his intent to

take corrective action to prevent an
231.2 Definitions.: . unacceptable adverse effect satisfac-

For the purposes of this Part, the tory to the Regional Administrator,
definitions of terms in 40 CFR 230.2 the Regional Administrator shall pub-
shall apply. In addition, the term: lish notice of a proposed determina-

tion in accordance with the procedures
of this section. Where the Regional
Administrator has notified the District
Engineer under paragraph (1) that he
is considering exercising section 404(c)
authority with respect to a particular
disposal site for which no permit has
been issued, the District Engineer, in
accordance with 33 CFR 327.8, shall
not issue the permit until a final de-
termination is made by the Adminis-
trator.

(b), Public notice of every proposed
determination and notice of all public
hearings shall be glvpn by the Region-
al Administrator. Every public notice
shall contain, at a mirimum:

(1) An announcement that the Re-
gional Administrator has proposed a
determination to prohibit or withdraw
specification, or to deny, restrict, or
withdraw the use for specification, of
an area as a disposal site, incuding a
summary of the facts on which the
proposed determination Is based;

(2) A summary of Information con-
cerning the location and characteris-
tics of the existing, proposed or poten-
tial disposal site;

(3) A summary of Information con-
cerning the nature of the proposed
discharge, where applicable;

(4) A brief description of the proe-
dures for requesting a public hearing,
and

(5) The address and telephone
number of the office where Interested
persons may obtain additional infor-
mation, including copies of the pro-
posed determination; and .

(6) Such additional statements, rep-
resentations, or information as the Re-
gional Administrator considers neces-
sary or proper.

(c) In addition to the information re-
quired under paragraph (b) of this sec-
tion, public notice of a public hearing
held: under § 231.4' shall contain the
following information:

(1) Reference to the date of public
notice of the proposed determination;

(2) Date, time and place of the hear-
ing; and

(3) A brief description of the nature
and purpose of the hearing including
the applicable rules and procedures,

(d) The following procedures for
giving public notice of the proposed
determination or of L public hearing
shall be followed:

(1) Publication at least once In a
daily or weekly newspaper of general
circulation in ihe area In which the
defined area Is located. In addition' the
Regional Administrator may (i) post a
copy of the notice at the principal
office of the municipality In which the
defined area is located, or if the de-
fined area is not located near a sizea-
ble community, at the principal office
of the political subdivision (State,
county or local, whichever is appropri-
ate) with general jurisdiction over the
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area in which the disposal site is locat-
ed, and (ii) post a copy of the notice at
the United States Post Office serving
that area.

(2) A, copy of the notice shall be
mailed to the permit applicant or
permit holder, if any, to the U.S. Fish
and Wildlife Service, National Marine
Fisheries Service and any other inter-
ested Federal and- State water pollu-
tion control and resource agencies, and
to any person who his filed a written
request with the Regional Administra-
tor to receive copies of notice relating
to § 404(c) determinations;

(3) A copy of the notice shall be
mailed to the appropriate District and
Division Engineer(s) and state;

(4) The notice will also be published
in the FEDERA:L REGISTER.

§ 231.4 Public comments and hearings.
(a) The Regional Administrator

shall provide a comment period of not
less than 30 days following the date of
public notice of the proposed determi-
nation. During this period any inter-
ested persons may submit written com-
ments on the issue of whether the pro-
posed determination as published
should become final. All such com-
ments shall be considered by the Re-
gional Administrator or his designee in
preparing his recommended determi-
nation ir§ 231.5.

(b) Where the Regional Administra-
tor finds significant degree of public
interest in a proposed determination
or that it would be otherwise in the
public interest to hold a hearing, or if
an affected permit applicant or holder
requests a hearing, he or his designee
shall hold a public hearing. Public
notice of that hearing shall be given as
specified in § 231.3(c). No hearing may
be held prior to 21 days after the date
of the public notice. The hearing may
be scheduled either by the Regional
Administrator at his own initiative, or
in response to a request received
during the comment period provided
for in paragraph (a) of this section. If
no public hearing is held the Regional
-Administrator shall notify any persons
who requested a hearing of the rea-
sons for that decision.

(c) Hearings held under this section
shall be conducted by the Regional
Administrator, or his designee, in an
orderly and expeditious manner. A
record 'of the proceeding shall be made
by either tape recording or verbatim
transcript.

(d) Any person may appear at the
hearing and submit oral or written
statements and data and may be repre-
sented by counsel or other authorized
representative. Any person may pres-
ent written statements for the hearing
file -prior to the time the hearing file is
closed to public submissions, and may
present proposed findings and recom-
mendations. The Regional Administra-

tor or his designee shall afford the
participants an opportunity for rebut-
tal.

(e) The Regional Administrator, or
his designee, shall have discretion to
establish reasonable limits on the
nature, amount or form of presenta-
tion of documentary material and oral
presentations. No cross examination of
any hearing participant shall be per-
mitted, although the Regional Admin-
istrator, or his designee, may make ap-
propriate inquiries of any such partici-
pant.

f) The Regional Administrator or
his designee shall allow a reaonable
time after the close of the public hear-
ing for submission of written com-
ments. After such time has expired,
unless such period is extended by the
Regional Administrator or his desig-
nee for good cause, the hearing file
shall be closed to additional public
written comments.

(g) No later than the time a public
notice of proposed determination is
issued, a Record Clerk shall be desig-
nated with responsibility for maintain-
ing the administrative record Identi-
fied in paragraph 231.5(e). Copying of
any documents in the record shall be
permitted under appropriate arrange-
ments to prevent their loss, The
charge for copying shall be in accord-
ance with the written schedule con-
tained in Part 2 of this Chapter.

§231.5 Recommended determination.
(a) The Regional Administrator or

his designee shall, within 30 days after
the conclusion of the public hearing
(but not before the end of the com-
ment period), or, if no hearing is held,
within 15 days after the expiration of
the comment period on the public
.notice of the proposed determination,
either withdraw the proposed determi-
nation or prepare a recommended de-
termination to prohibit or withdraw
specification, or to deny, restrict, or
withdraw the use for specification, of
the disposal site because the discharge
of dredged or fill material at such site
could have an unacceptable adverse
effect.

(b) Where a recommended determi-
nation is prepared, the Regional Ad-
ministrator or his designee shall for-
ward the recommended determination
and administrative record to the Ad-
ministrator for review, with a copy of
the recommended determination to
the Assistant Administrator for Water
and Waste Management.

(c) Where the Regional Administra-
tor, or his "designee, decides to with-
draw the proposed determination, he
shall notify.the Administrator by mail,
with a copy to the Assistant Adminis-
trator for Water and Waste Manage-
ment, who shall have 10 days from re-
ceipt of such notice to notify the Re-
gional Administrator of his intent to
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review such withdrawal. If the Admin-
istrator does not notify him, the Re-
gional Administrator shall give notice
of the withdrawal of the proposed de-
termination as provided in § 231.3. If
the Administrator does decide to
review, the Regional Administrator or
his designee shall forward the admin-
istrative record to the Administrator
for a final determination under § 231.6.
Where there is review of a withdrawal
of proposed determination or review of
a recommended determination under
§ 231.6. final agency action does not
occur until the Administrator makes a
final determination.

(d) Any recommended determination
shall include the following:.
(1) A summary of the unacceptable

adverse effects that could occur from
use of the disposal site for the pro-
posed discharge;

(2) Recommendations regarding a
final determination to prohibit, deny,
restrict, or withdraw, which shall con-
firm, or modify In whole or in part,
the proposed determination;

(e) The administrative record shall
consist of.the following:

(1) A copy of the proposed determi-
nation, public notice, written com-
ments on the public notice and written
submissions In the hearing file,

(2) A transcript or recording of the
public hearing, where a hearing was
held;

(3) The recommended determina-
tion;

(4) Where possible a copy of the
record of the Corps or the state per-
taining to the site in question;

(5) Any other information consid-
ered by the Regional Administrator or
his designee.

§231.6 Administrator's final determina-
tion.

(a) After reviewing the recommenda-
tions of the Regional Administrator or
his designee, the Administrator shall
within 30 days of receipt of the recom-
mendations and administrative record
initiate consultation with the Chief of
Engineers and, where applicable, the
State. The Chief of Engineers, and,
where applicable the State shall have
15 days to notify the Administrator of
their intent to take corrective action
to prevent an unacceptable adverse
effect(s), satisfactory to the Adminis-
trator. The Administrator shall then
make a final determination affirming,
modifying, or rescinding the recom-
mended determination. The final de-
termination shall describe the satisfac-
tory corrective action, if any, make
findings, and state the reasons for the
final determination. Notice of such
final determination shall be published
as provided In § 231.3, and shall be
given to all persons who participated
in the public hearing. Notice of the
Administrator's final, determination
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may also be published in the FEDERAL
REGISTER whenever, the Administrator
decides that such publication is appro-
priate. For purposes of judicial 'eview,
a final determination constitutes final
agency action under section 404(c) of
the Act.

§ 231.7 Emergency procedure.
(a) Where a permit has already been

Issued and the Administrator has
reason to believe that a discharge
under the permit presents an immi-
nent danger, of irreparable harm to
municipal water supplies, shellfish
beds and fishery areas (including
spawning and breeding areas), wildlife,
or recreational areas, and that the
public health, interest; or safety re-
quires, the Administrator may -sk the.
Chief of Engineers to suspend the
permit under 33 CFR 325.7 pending
completion of proceedings under Part
23L If the Chief of Engineers does not
suspend7 the permit, the Administrator
may suspend the specification of the
site pending completion, of proceedings
under Part 231. Notice, of such suspen-
sion by the Administrator shall be
sent to the permittee and the Chief of
Engineers and' shall also be published
as provided in §,231.3. If a permit'is
suspended, the Administrator and Re-
gional Administrator (or his designee)
may, where appropriate, shorten the
times allowed by these regulations to
take particular actions.

§ 231.8 Extension of'time
The Administrator may, upon, a

showing of good, cause, extend' the
time requirements in these regula-
tions. Notice- of any such extension
shall be published in the FEDERAL REG-
ISTER and, as appropriate, through
other forms of notice.
[FR Doe. 79-7546 Filed 3-12-79; 8:45 am],

[4110-12-M],
DEPARTMENT OF HEALTH,
EDUCATION AND WELFARE

Office of Education

[45 CFR Part 87]

EQUAL EMPLOYMENT OPPORTUNITY IN'
PUBLIC BROADCASTING

AGENCIES: Office for Civil. Rights,
HEW.
'ACTION: Notice of Decision to Devel--
opRegulations;
SUMMARY:- The Office for Civil
Rights plans to publish regulbtions to
Implement Section 398' of the Commu-
nications Act of 1934 which was
amended by- fhe Public Telecommuni-
cations Financing Act of 1978, Pub. L.
95-567; The amendment, is designed'.to
ensure~equall opportunity - and prohibit
discrimination' int employment on the
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grounds of race, color, religion, nation-
al origin, or sex by public telecommu-
nications entities receiving Federal
funds. The regulations will specify the
responsibilities of the Corporation for
Public Broadcasting and, the Office for
Civil Rights in, civil rights compliance
and enforcement activities, -provide
standards for determining the compli-
ance 6f recipient telecommunications
entities, identify data collection and
data maintenance activities, and estab-
lish complaint processing procedures.
FOR FURTHER INFORMATION
CONTACT:

Patricia S. Fleming, room 5400,,
HEW North Building, 330 Indepen-
dence Avenue SW., Washington,
D.C. 20201, telephone (202) 245-
9470.

DAVID S.. TATEL
Director,

OfficeforCivil Rights.
FEBRUARY 14, 1979. 1
CFR Doe. 79-7627 Filed 3-12-79; 8:45 aml

[6730-O-M]

FEDERAL MARITIME'COMMISSION
[46 CFR Part 502],

[Docket 79-12]

IMPROVEMENTS.IN PREHEARING AND
DISCOVERY PROCEDURES

AGENCY: Federal Maritime Commis-
sion.
ACTION . Advance Notice of Proposed
Rulemakihg%
SUMMARY: The Federal Maritime
Commission is considering revisions to,
its: rules. of practice an&, procedure to
improve prehearing and. discovery pro-
cedures. This action. is. under consider-
ation because discovery procedures in

- the Federal courts,,whose rules closely
parallel those of. the Commission, In
this area,, are' believed. to be- causing,
undue delay and expense in litigation.
The Commission is inviting comments.
on, specific matters to determine if
similar problems exist. in. Commission.
proceedings and,.if so,,what, changes in.
the rules are necessary..
DATES:'Comments must be submitted
on or'before May 14, 1979.
ADDRESSES: Comments (original
and fifteen copies) to:- Francis. C.
Hurney, Secretary,. Federal Maritime
Commission, 1100 L Street NW.-,
Washngton,,D.C. 20573..
FOR FURTHER INFORMATION
CONTRACT-

Francis: C. Hurney, Secretary, Feder-
al Maritime Commission, 11:00' L
Street NW., Washington, D.C. 20573,
Telephone (202) 523-5725.

SUPPLEMENTARY INFORMATION:
For some time the Commission has

been seeking to Improve Its rules of
practice and procedure In an effort to
ensure that formal proceedings do not
experience undue delay. Numerous re-
visions to the rules have caused exten.
sive changes to the prehearing phase
of Commission. proceedings as well as
to other phases of these proceedings.

Despite all of these changes to the
rules, the Commission has observed
that undue formality and delay still
occurs and that some degree of simpli-
fication and streamlining may still be
desirable. The primary area. of concern
relates to the prehearing and discov-
ery phase. In this regard, the Commis-
sion notes that the Federal courts,
whose rules of discovery are essential-
ly followed by the Commission, have
increasingly complained that certain
defects in the discovery rules are lead-
ing to unnecessary delay and expense
in the preliminary stages of litigation.
In response to these complaints two
committees have studied the Federal
rules and have made specific recoln.
mendations for reform. These commit-
tees are the Special Committee for thd
Study of Discovery Abuse, 'Section of
Litigation, American Bar Association,
which issued a report in October.1977,
approved by the ABA on Decem~er 2,
1977, and the Committee on Rules of
Practice and. Procedure of the Judicial
Conference of the United States,
which issued its Preliminary Draft of
Proposed Amendments. in March 1978,
See 77 Federal Rules Decisions 613, '

.Other agencies have been considering
revisions to their rules. In an effort to
expedite and simplify administrative
proceedings. See, e.g., Discovery Rules;
Revisions, Federal Trade Commission,
43 P.R. 56862,.December 4, 1978.

The ABA and Judicial Conference
Committees have identified specific
problem areas which have been delay-
ing court proceedings. The major
areas studied by those committees
relate to. the present scope, of discov-
ery, the use of discovery conferences,
the use of depositions, excessive use of
Interrogatories, the need to impose
sanctions on parties who do not coop.
erate in either seeking or responding
to discovery, and miscellaneous mat-
ters. Although these areas may. reflect
problems which are presently affect-
ing courts adversely, It does not. neces-
sarily follow that similar problems are
affecting Commission. proceedings.
Before considering further revisions to
its rules,, therefore, the Commission
believes that It would be prudent, to
Invite comments from the public to. do-
termine whether such problemsn do In
fact exist in Commission proceedings
and,. If so, whether the recommenda-
tions of the committees mentioned or
other recommendations for Improving _
our rules of practice and procedure
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should be adopted. In the latter cate-
gory, for example, it might be desir-
able to require written justification or
a statement of its case when a party
seeks to invoke the Commission's dis-
covery processes. Moreover, perhaps
the present procedure by which a
party seeking discovery must file a
motion to compel if the responding
l arty objects to furnishing the re-
quested information could be im-
proved by requiring the objecting
party to file a motion to quash to
which the, seeking party could reply,
thus reducing the number of pleadings
filed and enabling the presiding offi-
cer to issue rulings more promptly.

Accordingly, the Commission is in-
viting comments on the following mat-
ters. These comments will assist the
Commission in determining whether
further revisions to our rules of prac-
tice and procedure are warranted and,
if so, what specific changes should be
made. For this reason the Commission
is publishing this Advance Notice of
Proposed Rulemaling prior to publica-
tion of proposed rules upon which the
public will again be invited to com-
ment, as authorized by sections 22, 27,
and 43 of the Shipping Act, 1916 (46
U.S.C. 821, 826, and 841a) and by sec-
• tion 4 of the Administrative Procedure
Act (5 U.S.C. 553).

MATTERS UPON WHICH CouMENs ARE
REQUESTED

1. The scope of discovery (standard
of relevancy)-The present standard of
relevancy in both the court and Corn-
mission rules essentially requires that
discovery be "relevant to the subject
matter." It is believed that this broad
standard leads to abuse by encourag-
ing excessive fishing expeditions. The
ABA Committee suggests narrowing
the standard to "relevant to the issues
raised by the claims or defenses of any
party." The Judical Conference's Spe-
cial Committee believes that the
ABA's recommended standard is still
too broad and stiggests "relevant to
the claim or defefise of any other
party." Should either of these stand-
ards be adopted by the Commission?

2. Early discovered conferences-
-Both the ABA .and Judicial Confer-
ence Committees urge counsel to meet
early in a proceeding on a volunatry
basis to plan discovery an also recom-
mend that counsel have the right to
request the presiding judge to convene
a conference to establish a discovery
plan and schedule, provided that coun-
sel have first made a good-faith effort
to agree upon issues and discovery pro-
cedures without success. Nothing in
the Commission's rules prevents any
party from requesting such a confer-
ence at any time regardless of prior at-
tempts to seek agreement. See, e.g.,
Rules 73 and 201(b)(2), 46 CFR 502.73
and 502.201(b)(2). Is there any reason

to modify the Commission's rules, for
example, by requiring early discovery
conferences except where they are
clearly unnecessary?

3. More flexible means to take deposi-
tions-Both the ABA and Judicial
Conference Committees suggest that
discovery rules permit telephonic de-
positions, depositions recorded by
other than stenographic mean% and
depositions taken out of the presence
of an officer administering oaths
during the entire deposition or part of
it. The suggestions would nevertheless
require that some form of electronic
recording take place. The Commis-
sion's rules permit the taking of depo-
sitions out of the presence of the pre-
siding judge but in front of someone
authorized to administer oaths who
usually records the deposition steno-
graphically. Is there any need to liber-
alize the Commission's rules in this
area?

4. Broader use of depositions asevi-
dence-The Judicial Conference Com-
mittee suggests that the Federal rules
be amended to permit the use of depo-
sitions of any person foi' any purpose
permitted by the Federal Rules of Evi-
dence such as to show prior inconsist-
ent statements or to use statements of
agents against their principles. Also
the Committee would allow use of de-
positions taken in a prior proceeding
to be used against a party who had op-
portunity to examine the deponent In
that proceeding. The Commission's
rules are rather liberal in allowing the
use of depositions as evidence but
appear to be slightly more restrictive
regarding the use of depositions of
non-parties than those of parties. See
Rules 203(a)(2) and 203(a)(3). The Ad-
ministrdtive Procedure Act also speci-
fies that "[a]ny oral or documentary
evidence may be received...." The lib-
eral use of depositions can often
reduce the length of formal eviden-
tiary hearings. Is there any need to
amend the Commission's rules in this
area to encourage greater use of depo-
sitions to reduce the length of hear-
ings or for any other reason?

5. Limitation on numbers of inter-
rogatories-The ABA Committee sug-
gests limiting the number of Interroga-
tories to 30 as of right, with leave of
the court required to serve a greater
number, upon a showing of necessity.
The Judicial Conference's Committee
suggests that each court decide what
limits, if any, are necessary. The Com-

, mission's rules allow limitations to
prevent "annoyance, expense, embar-
rassment, or oppression." Rule 206(b).
However, the Commission's rules also
permit second-wave discovery or even
further waves. See Rule 201(b)(2). Is
there a need to impose limitations in
the Commission's rules, either by
limiting numbers or waves of interrog-
atories or by requiring a prior justifl-

cation to be furnished by the party
serving interrogatories?

6. Miscellaneous suggestions by the
ABA and Judicial Conference's Comr-
mitees-The two Committees touch
upon other problem areas, such as the
need for a responding party to assem-
ble materials as kept in the usual -

course of business or by category or to
specify records to be studied by the
seeking party in lieu of providing
greatly detailed answers. Compare
Commission Rule 206(c). Also, the
Committees would add more sanctions
to Federal Rule 37 (similar to Commis-
sion Rules 210 and 211(b)) In tase of
discovery abuse or failure of a party to
cooperate or use discovery properly.
The sanctions would apply to those
parties failing to seek information as
well as those refusing to respond. The
Commission's rules, cited above, al-
ready authorize the imposition of
sanctions but only against responsive
parties refusing to comply with orders
of the Commission or presiding judge.
Is there any need to amend the Com-
mission's rules to make parties seeking
discovery or failing to utilize discovery
subject to possible sanctions?

7. Written justiTication for discor-
ery-The Commission's rules presently
permit discovery to commence without
any prior showing of need or justifica-
tion. Perhaps a requirement that a
party seeking discovery provide a writ-
ten justification based upon that
party's claims or contentions may help
to prevent abuse. Or perhaps discovery
should be limited to the testing of
written cases presented by the parties
at or before a prehearing conference.
Such a procedure would certainly
eliminate excessive fishing expedi-
tions, thereby helping to curtail the
unnecessarily lengthy and costly pre-
hearing phases of Commission pro-
ceedings.

8. Changes in procedure regarding
filing of objections and motions to
compel-At present the Commission's
rules contemplate voluntary requests
and responses. If there are no re-
sponses or if there are objections, the
procedure is that the questioning
party file a motion to compel. This is
usually followed by a reply repeating
the earlier objections. An alternative
procedure which would eliminate such
a duplicative pleading would simply
permit the objecting party to move to
quash and the seeking party to reply
to the motion. Issue would be joined in
a simpler fashion. Should such alter-
native be adopted by the Commission?

9. Clarification of requirement that
counsel confer before a ruling can be
issued on a motion to compel-The
Commission's rules presently require
counsel to confer and seek agreement -

before the presiding judge can rule
upon a motion to compel See Rules
206(a) and 207(c). In some cases it ap-
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pears that parties believe that they
need not or should not confer until a
formal motion has been filed. The pur-
pose of the requirement in the rules,
however, is to encourage agreement
and narrowing of issues and not to en-
courage the filing of formal motions.
Should these rules be clarified -or
should parties be encouraged to seek
agreement on discovery matters by
some other means, such as a compul-
sory meeting of counsel prior to the
prehearing conference?

The public is invited to submit any -
other comments relevant to the Com-
mission's consideration of improve-
ments in prehearing procedures.

AGENCY Agricultural Marketiig
Service, USDA.

ACTION: Proposed rule.
SUMMARY: This final decision pro-
vides for changes' in the present order
provisions based on an industry.pro-
posal which was considered at a public
hearing held November 8, 1978. The
amendments provide for an increase in
the funding rate of' the advertising
and promotion program of each order
and also tie such rate to the lever of
producer pay prices in the 10 orders.
The funding period for the program
would be changed from a quarterly
period to a semiannual period. Produc-
ers who do not want to participate in
the program would have one month
instead of 15 days to submit refund re-
quests. R~efunds to producers would be
made on a monthly basis rather than
quarterly. The changes in the funding
rate are necessary to restore the pro-
motional effort in these markets to
the level initially contemplated by
producers and to keep the funding
rate, current with changes in the econ-
,omy..
FOR FURTITHER INFORMATION
CONTACT:

Robert P. Groene, Marketing Spe-
cialist, Dairy Division, Agricultural
Marketing Service, U.S. Department
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By the Commission. •
FRANCIS C-

[FR Doc. 79-7481 Filed 3-12-

[3410-02-M]
DEPARTMENT OF AGRI

AGRICULTURAL MARKETII
[7 CFR PARTS 1073, 1097, 1102

1108, 1120,-1126, 1132,
[Docket Nos. AO-231-A

MILK-IN THE TEXAS AND CER
MARKETING AREA

Decision on Proposed Amen
Marketing Agreements and

conclusions, rulings, and general find.
Hu y, • ings of the recommended decision are
Secretary. hereby approved and adopted and are
-79; 8:45 am] set forth in full herein with the fol-

lowing modifications:
INDEX OF CHANGES

CULTURE, • 1. Under the heading "1. The level of
41G SERVICE the funding rate for the Advertising

and Promotion program," 5 new para-,1104,1106, graphs are added at the end of such11381 section.
47, etc.] 2. Under the heading "2. Revision of
TAIN OTHER administrative provisions of the Adver-
S tising and Promotion program: (a)
dments to Semiannual operating periods," 2 new
to Orders paragraphs are added at the end of

such section,
Docket Nos. The material Issues on the record

relate to! ,
1. The level of the funding rate for

O-231-A47 the Advertising and Promotion pro-
O-173-A36 gram.
O-219-A35 2. Revision of administrative provl-.O-23-A29

.O-298-A29 sions of the Advertising and Promo-
O-210,-A42 tion program:
O-243-AI3' (a) Semiannual operating periods.O-328-A22
O-262-A31 (b) Time period for market adrnis-
O-335-A27 trator to refund deductions to nonpar-.

ticipating producers.
(c) Term of office of Agency mem-

gton, D.C. bers.
(d) Conforming changes.(i) Scmian-

RMATION nual preparation of Agency budgets.
proceeding: (1i) Announcement by market ad.
October 20, ministrator of the funding rate.
:5, 1978 (43 (ill) Miscellaneous conforming
d decision: changes.
published (iv) Changes, required to accommo-

07). date to the seasonal base plan provi-
sions scheduled to become effective on
September 1, 1979.

d upon: pro- FINDINGS AND CONCLUSIONS
marketing The following findings and conclu-
regulating sions on the material issues are based

te aforesaid on evidence presented at the hearing
earing was and the record thereof:
sions of the
Agreement 1. THE LEVEL OF THE FUNDING RATE FOR
U.S.C. 601 THE ADVERTISING AND PROMOTION PRO-

le rules of GRAM
ice thereof The funding rate for the advertising
78 (43 FR -and promotion program under each of

the 10 orders included In this proceed-
dence intro- ing should be modified by changing
the record the present 5-cent rate to a rate deter-
y Adminis- mined yearly by multiplying the
'am Oper- simple average of the "weighted aver-
79 (44 FR age prices" applicable during the pre-
ring Clerk, ceding calendar year for each of the 10
of Agricul- -orders by 0.8 percent.
cision con- Under the revised funding formula,
ortunity to a simple average of the monthly
eto. "weighted average prices" for the pre-
ndings and ceding calendar year under each of the

of Agriculture, Washin
20250, (202) 447-4824.

SUPPLEMENTARY INFO
Prior- documents in this
Notice, of hearing- Issued
1978, published October 2
FR 49810); Recommende
Issued January 25, 19.79,
January 31, 1979 (44 FR 61

PRELIINARY STATE

.A public-hearing was he
posed amendments to the
agreements and the orders
the handling of milk in th
marketing areas. The h
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Agricultural Marketing
Act of 1937, as amended (7
et seq.), and the applicab
practice pursuant to not
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49810).
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thereof, the Acting Deput
trator, Marketing Progr
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6107), filed with the Hea
United States Department,
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10 orders involved in this proceeding
would be computed by the market ad-
ministrator of the respective order as
soon as possible after the end of'the
preceding calendar year-to determine
the annual weighted average price for
each order.1 A simple average of the
annual weighted average prices for the
10 markets would then be computed to
determine the annual weighted aver-
age price for the 10-markets combined.
This annual weighted average price
would then be multiplied by 0.008 and
rounded to the nearest %-cent to de-
termine the actual rate of assessement
to be effective for the following July
1-June 30 period.

The advertising and promotion pro-
gram -applicable under the 10 orders
was made effective in April 1973. The
program has been funded since its in-
ception through a monthly 5-cent per
hundredweight assessment on milk de-
livered during the month by participa-
tion producers. The money is deducted
by the market administrator in the
computation of the blend price and
turned over to an agency of producer
representatives. Certain reserves are
withheld by the market administrator
to cover refunds to producers and ad-
ministrative costs.

The advertising and promotion
agency under each of the 10 orders is
responsible for the development and
implementation of programs and pro-
jects approved by the Secretary and
designed to carry out the purposes of
the Act. The scope of the agency's ac-
tivities may include the establishment
of research and development projects,
advertising on a non-brand basis, sales
promotion, and education, and other
programs designed to improve or pro-
mote thedoriiestic marketing and con-
sumption of milk and its products.

An increase in the funding rate was
proposed by Associated Milk Produc-
ers, Inc. (AMPI), on behalf of more
than 4,000 dairy farmer members
whose milk is marketed as producer
milk under the 10 orders included in
this proceeding. The cooperative's rep-
resentative testified that the costs of
operating the agencies in the separate
makets had escalated since the pro-
gram was initiated while revenue to
support the agencies had not kept
pace. For this reason, the cooperative
proposed that the revenue for funding
the program be fixed as a percentage
of the producers' income in order to
keep pace with the inflationary trend
in the nation's economy.

'For computations prior to the month of
July 1979, the month when the market ad-
ministrator first computes a weighted aver-
age price for each of the 10 markets, it will
be necessary to use the "uniform price plus
5 cents." Also, for the computations involv-
ing the Memphis, Tennessee and Fort
Smith, Arkansas milk orders, which are in-
dividual-handler pool orders, it will be nec-
essary to use a market-wide weighted aver-
age price.

The cooperative's representative In-
dicated that the advertising and pro-
motion activities of the 10 separate
agencies are coordinated through the
Southwest United Dairy Industry 'As-
sociation (UDIA) which was formed
for that purpose in 1973. Southwest
UDIA provides assistance to the sepa-
rate order agencies in their overall
budget preparation and program de-
velopment. This is accomplished
through the development of a pro-
posed program for the 10-market
region by Southwest UDIA. The pro-
posed program is then presented to
each of the order agencies for their
consideration and approval. Each of
the 10 agencies contributes to the
total cost of the overall program based
upon the funds available through the
advertising and promotion program of
the respective order.

Proponent cooperative indicated
that the advertising and promotion
agencies in the 10 federal orders allot
approximately 50 percent of their
funds to Dairy Council, Inc. (DCI).
The remaining funds of the separate
agencies of the 10 orders are expended
through coordinated advertising and
promotion activities recommended by
Southwest UDIA and approved by the
separate agencies.

At the request of the proponent co-
operative, a. representative of DCI pre-
sented information at-the hearing re-
garding the Council's organizational
structure, Its activities and Its need for
additional funds to operate a more ef-
fective program. The representative
stated that DCI is a non-profit, nutri-
tion education and communications
organization. It is an affiliated unit of
National Dairy Council (NDC) and has
its headquarters In San Antonio,
Texas. At the time of the hearing, DCI
maintained 17 field offices In major
cities throughout the 10 Federal order
markets. Its staff consists of nutrition-
ists, dietitians, home economists, and
communication specialists who dis-
seminate nutritional Information to
21.5 million people in six states.

The' representative indicated that
the advertising and promotion agen-
cies under each of the 10 orders In-
volved in this proceeding Invest in the
Council's basic program. Each agen-
cy's investment is proportionate to the
funding by participating producers of
the respective orders. In addition, two
agencies were investing funds In sup-
plementary programs to Intensify the
Council's efforts in the respective mar-
kets.

The Council's representative indicat-
ed that additional funds are needed to
restore the Council's activities to the
level of operation in effect when the
advertising and 'promotion program
was initiated in 1973 under the 10
orders. Funds available to DCI at that
time permitted an expenditure of 4.08

cents per capita. Dcrs funding in 1978
averaged 5.3 cents per capita. The rep-
resentative contended, however, that
its per capita investment in 1978 when
adjusted to reflect changes in the Con-
sumer Price Index since 1973 averaged
2.25. or approximately one-half of the
initial funding rate in 1973.

As further evidence of the need to
increase the funding rate, proponent
cooperative introduced data on adver-
tising costs in the 10 markets. The
data indicated that-the cost of televi-
sion advertising had increased signifi-
cantly in the six years between 1972
and 1978. Newpaper and radio adver-
tising costs in the 10 markets in-
creased during the same six-year
period but to a'lesser extent than tele-
vision advertising costs.

To keep the funding rate of the ad-
vertising and promotion program cur-
rent with changes in the economy, the
cooperative's representative proposed "
that the funding rate to be tied to the
pay price that dairy farmers receive
for their milk. Then, the actual contri-
bution by the dairy farmer would
change as the price for his milk
changes. The cooperative proposed
that the new rate be determined by
multiplying the annual average of pro-
ducer pay prices in the 10 markets for
the preceding year by 0.8 percent. The
new rate would approximate the level
at which producers initially funded
the program when the rate was first
established in 1973. At that time the 5-
cent rate represented approximately
0.75 percent of blend prices received
by dairy farmers in the 10-market
area.

A further reason cited by the coo-
perative's representative for tying the
funding rate to the pay price is that it
would eliminate the need for holding -
hearings to establish a new rate re-
flecting changes in the prices received
by dairy farmers and cost increases of
operating the program resulting from
inflationary pressures in the economy.

The representative contended that
the rate of deduction for funding the
program should be a common rate for
the 10 orders. He held that the sepa-
rate agencies under each of the 10
orders, through the funding of Dairy
Council and Southwest UDIA, fund
and operate advertising, promotion
and nutrition education programs in
common throughout the 10-order
area. Also, the cooperative held that
the procurement area of the handlers
regulated under the lII orders consti-
tutes one area of reserve milk supply
for the 10 orders. Producers under the
10 orders are shifted, as needed, to bal-
ance the fluid milk requirements of
regulated handlers daily, weekly, and
seasonally. For these reasons, he pro-
posed that the funding rate be the
same for the 10 orders, a rate based
upon a simple average of the blend
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prices of the 10 orders.for the preced-
Ing calendar year.

The proposed Increase in the fund-
Ing rate for the advertising and pro-
motion program is warranted in view
of the increased costs for advertising
that have occurred since the program
was established under the 10 orders.
The greatest increase in the co~t of ad-
vertising has occurred in local televi-
sion. In terms of dollar's worth of ad-
vertising in 1972, television advertising
ii the 10-market area currently costs
$2.78 (simple ayerage of the television
advertising charges in 13 major cities
located in the 10-market area). The
cost of newspaper and radio advertis-
'ing In the 10-market area also has in-
creased but not to the same extent as
television advertising. One dollar's
worth of radio advertising-in 1972 now
costs $1.45 while the previous one dol-
lar's worth of newspaper advertising
now costs $1.88.

Based upon the Increased costs for
radio advertising, the funding rate
would need to be increased by' 2
cents to enable the agencies to pur-
chase the same.quantity of advertising
as when the program was initiated. To
purchase the same quantity of news-
paper advertising, a 4-cent increase
would be necessary. To purchase the
same quantity of television advertis-
ing, a 9-cent increase would be neces-
sary.

Under the funding rate adopted
herein, the witholding rate for July
1979-June 1980 would be 9 cents (a 4-
cent Increase over the current rate)
per hundredweight. Thus; the funding
rate adopted herein is somewhat
higher than the cost increases for
radio advertising and somewhat less
than the cost increases for television
advertising. The funding rate, howev-
er, is in line with the cost increases for
newspaper advertising.

Also, the proposed rate as a percent-
age of the weighted average price isin
line with the rate at which producers
in the 10 markets originally funded
thie program. In 1973, when the adver-
tising' and promotion program was
adopted, the 5-cent rate was equal to
0.75 percent of the weighted average
price for the preceding year. By 1978,
the 5-cent rate represented only 0.45
percent. of the annual weighted aver-
age price. The reason for this decline,
of course, is that the annual weighted
average price increased from $6.79 in
1972 to $11.05 in 1978, while the 5-cent
funding rate has remained constant.2

The proposed funding' rate of 0.8
percent of the annual weighted aver-
age price will permit the advertising
and promotion programs in the 10

2Official notice is taken of the monthly
"Computation of Uniform Price" for each of
the.10 orders invioved in this proceeding for
the period of January through December
1978.
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markets to be operated at the level ini-
tially contemplated by producers.
Also, by tying the funding rate to the
level -f producer pay prices, producers
v~ll be assured that promotional ef-
forts by the agencies can be main-
tained at the' same level despite
changes in the economy. .

A producer who is a member of 2 of
the 10 agencies organized under the
advertising and promotion programs
of ,the orders involved in this proceed
ing excepted to the proposed funding
rate as being too high.

There is no way of establishing a
single funding rate that will be accept-
able- to every producer who wants to
participate In the program. As previ-
ously noted, the rate recommended for
adoption herein is one that will permit
the program to be operated at the
level initially contemplated by produc-
ers. Furthermore, any producer' who
wants to participate in the program at
a lower funding level tha provided in
the order may do so by electing to par-
ticipate in the program intermittently.
For example, a producer could partici-
pate in the program for one or more 6-
month: periods and the request that
his money be refunded for a 6-month
period of time. By such means, a pro-
ducer could fund the program at what-
ever level he believes to be appropri-
ate. For these reasons, the exception
regarding.the level of the funding rate
is hereby denied.

Exceptor also commented that he
believed a majority of the producers in
his area do not favor the current ad-
vertising and promotion program. For
this reason, he suggested that a refer-
endum be held to determine whether
producers want to continue the adver-
tising and promotion program in each
of the orders.
- Sufficient producer approval must
be obtained before the 'funding rate
adopted herein can be made effective
in each market. At least two-thirds of
the producers supplying handlers reg-
ulated under a marketwide pool order
and three-fourths of the producers
supplying handlers regulated under an
individual-handler pool order must ap-
prove the proposed amendments to
the advertising and promotion pro-
grams under .the respective orders.
Through this means producers will
have an opportunity to indicate
whether or not they which to have
such programs under the orders.

It should be noted that any producer
who does not want to support the ad-
vertising and promotion 'program may
ask for a refund of the money that is'
deducted from his returns for funding
the program.

2. REVISION OF ADMINISTRATIVE PROVI-
SIONS OF THE ADVERTISING AND PlOMO-
TION PROGRAM

(a) Semiannual' operating periods.
The yearly operation of the advertis-
ing and promotion program in the 10
orders involved in this proceeding
shall consist of two semiannual peri-
ods, July-December and January-
June. A producer whd does not want
to participate In the advertising and
promotion program shall submit two
requests during the year to obtain a
refund of his deductions. Such re-
quests must be submitted during the
month of April for milk to be market-
ed during the following July through
December period and during' the
month of October fordmilk to be mar-
keted during the following January
through June Period.

Under the current provisions of the
10 orders, the advertising and promo-
tion agencies conduct their operations
on a quarterly basis. Producers who
participate in the program fund the
program for a calendar quarter. Those
producers who do not want to partici-
pate in the program during a calendar
quarter must submit a request to the
market administrator during the first
15 days of the month preceding such
calendar quarter.

Proponent cooperative proposed
that the program be operated semian-
nually rather than quarterly. The coo-
perative's representative contended
that the current quarterly operations
do not provide sufficient time for the
agencies to complete the required ad-
ministrative procedures in a satisfac-
tory manner. He noted, in particular,
that additional time is needed by the
agencies to prepare budgets.

It Is apparent that the operation of
the program by the agencies would be
facilitated by the adoption of the coo-
perative's proposal to operate the pro-
gram on a semiannual basis. Under the
provisions adopted herein, agency
members would have the interval fol-
lowing the close of the refund request
period and the beginning of the stubse-
quent semiannual period, or one
month, in which to prepare and
submit to the Secretary for approval a
budget showing the projected amounts
to be collected during the subsequent
semiannual period and how such funds
are to be disbursed by the Agency.
Presently, the agencies have the inter-
val between the close of the refund re-
quest period and the beginning of the
subsequent quarterly period, approxi-
mately one-half month, to prepare
their budgets. Extending such interval
to one month will allow the agencies
sufficient time tp estimate the funds
available to operate the program, to
prepare a budget reflecting the pro-
posed disposition of such funds and to
obtain the Secretary's approval of the
proposed budget.
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A further advantage of operating
the advertising and promotion pro-
gram on a six-month's basis is that ad-
ditional time can be made available for
producers to submit refund requests.
Under the provisions adopted herein,
producers would have one month in
which to submit refund requests in-
stead of the 15 days currently pro-
vided.

One disadvantage of extending the
operating period of the advertising
and promotion program from a quar-
terly to a semiannual basis is that a
producer who forgets to file for a
refund would be required to partici-
pate in the program for six months.
Presently, a producer who fails to file
for a refund must participate in the
program for only a calendar quarter
since he has an opportunity to file for
a refund every 3 months. In view of
the longer operational periods recom-
mended herein, it is concluded that an
additional safeguard against a produc-
er's inadvertent failure to file for a
refund on a timely basis should be pro-
vided under the orders. Accordingly,
the orders should specify that the
market administrator shall notify in
writing all producers during the
months of March and September of
the opportunity during the following
months of April and October, respec-
tively, to submit refund requests for
deductions to be made during the sub-
sequent 6-month period.

A producer who excepted to the pro-
posed funding rate also was opposed to
having a producer file semiannually
for a refund. He held that a producer
who wants his money refunded should
be required to submit a refund request
only once. He proposed that such a re-
quest be "honored until the producer
notifies the market administrator of
his willingness to participate in the
programL

As indicated at the hearing, there is
widespread support among producers
for provisions under which producers
must file semiannually for a refund. In
view of this, the filing procedure advo-
cated by exceptor should not be adopt-
ed.

(b) Time period for market adminis-
trator to refund deductions to nonpar-
ticipating producers. The market ad-
ministrator shall make monthly re-
funds to each producer who has made
an application for a refund of the as-
sessment against his marketings that
is used to fund the advertising and
promotion program.

Currently, producers under the 10
orders who apply for a refund receive
such refund from the market adminis-
trator following the calendar quarter
during which such deductions are
made.

Proponent cooperative proposed
that refunds to producers be made
every two months. Its representative

contended that producers who do not
want to participate In the program
should not have their funds withheld
any longer than necessary.

A producer who testified at the
hearing contended that money should
not be deducted from a producer's
paycheck to fund the advertising and
promotion program unless the produc-
er authorized the deduction. He Indi-
cated that currently producers who do
not want to participate in the program
are deprived for a lengthy period of
time of the use of funds due such pro-
ducer.

The objections raised by the produc-
er have merit. However, if the orders
were amended so that funds were not
deducted from money due nonpartici-
pating producers, there would be no
way of preserving the confidentiality
of producers who do not wish to par-
ticipate in the advertising and promo-
tion program. Currently, only the
market administrator knows which
producers are not participating In the
program. Under the changes suggested
by the producer, the market adminis-
trator would need to release the Iden-
tity of those producers who do not
want to participate in the program to
the proprietary handler or cooperative
association that is responsible for
making payments to such producer.
The release of such information would
make it less likely, that a producer
would be able to make a voluntary de-
cision whether or not to participate in
the program.

The principal complaint against the
withholding of funds of producers who
do not want to participate in the pro-
gram is that such producers lose the
use of such funds for up to 90 days.
Adoption of the cooperative's proposal
that refunds be made every 2 months
would, of course, reduce the length of
time that funds would be withheld
from producers. Proponent presented
no persuasive reason, however, for
limiting the market administrator to
refunding deductions every two
months. In view of the complaints re-
garding the length of time that deduc-
tions are withheld, it is concluded that
the market administrators of the re-
spective orders should refund deduc-
tions to producers on a monthly basis.
Such change will reduce to a minimum
the amount of time that producer's
funds are withheld by the market ad-
ministrator and permit the Identity of
nonparticipating producers to contin-
ue to remain confidential.

(c) Term of office of agency members.
The term of office of each person who
is a member of the agency operating
under each of the 10 orders involved
in this proceeding on June 30, 1979,
shall expire on that date. Thereafter,
the term of office of each member of
such agency shall be one year or until
a replacement is designated by the co-
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operative association or is otherwise
appropriately elected.

Currently, the term of office of
members of each agency Is for one
year. However, the term of office for
members of the 10 agencies do not run
concurrently. Under the Texas order,
the annual term of office is from July
1 through June 30; under the Oklaho-
ma Metropolitan, Red River Valley,
Wichita, Texas Panhandle, Lubbock-
Plainview and Rio Grande Valley
orders, the term of office is from De- -
cember 1 through the following No-
vember 30; and under the Fort Smith,
Central Arkansas, and Memphis
orders, the term of office is from Jan-
uary 1 through December 31 of each
year.

The major cooperative proposed
that the term of office of the members
of each agency be Identical It pro-
posed that the term of office of each
agency begin on July 1, 1979, and that,
members serve annually thereafter.
The cooperative contended that iden-
tical terms of office among the 10
agencies would facilitate the operation
of the advertising and promotion pro-
gram in the 10-market area

The proposal by the cooperative
should be adopted. Adoption of the
proposal would permit Southwest
U.IJ.A. which is responsible for co-
ordinating the advertising and promo-
tion functions of the 10 agencies to op-
erate more effectively and efficiently.
By providing for concurrent terms of
office of the separate agencies, the or-
ganization would be assured of dealing
with the same agency members-during
a one-year time span.

(d) Conforming changes.
(I) Seminannual preparation of

Agency budgets. The Agency of each of
the 10 orders involved in this proceed-
ing shall submit to the Secretary for
approval prior to each semiannual
period a proposed budget showing the
anticipated income of the Agency and
the proposed disbursement of such
funds.

The provisions of the respective
orders currently provide that the
Agencies shall prepare quarterly bud-
gets.

The changes adopted herein were
proposed by proponent cooperative as
conforming changes.

Proposed amendments previously
discussed and recommended for adop-
tion would provide for funding each
agency semiannually instead of quar-
terly. It is necessary, therefore, that
each agency prepare budgets semian-
nually Instead of quarterly.

(i) Announcement by the market ad-
ministrator of the funding rate. Prior
to each April and October, the market
administrator in notifying each pro-
ducer in writing of the opportunity to
submit a request for deductions with-
held for the advertising and promo-
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tion program during the immediately
following period of July through De-
cember or January through June, as
the case may be, shall specify the
withholding rate to be applicable
during the respective period. Each new
producer subsequently entering the
market shall be notified in writing of
the current withholding rate.

Proponent cooperative proposed
that the market administrator shall
notify producers on or before March
15 of each year of the withholding
rate to be effective for the following
months of July through June.

The adoption of a withholding rate
that changes in relation to the pay
prices of producers makes it necessary
that producers be notified annually of
the withholding rate. Producers need
this information prior to -the period
for submitting refund requests so that
they may then decide whether or not
they want to fund the program at.the
new rate. It is necessary, therefore,
that the market administrator notify
producers in writing prior to April 1 of
the withholding rate to be effective
during the 12. months beginning on
July 1. The announcement of the, rate
b -the market administrator should* be
included in the notice given to produc-
ers during March and September of
the opportunity to submit refund re-
quests.

(iII) Miscellaneous conforming
changes. Conforming changes have
been made in the separate orders to
recognize that the current. references
in several sections to "adjusted uni-
form price plus 5 cents" ("weighted
average price plus 5 cents" in Central
Arkansas order) will no longer be ap-
propriate. In implementing the revised
funding rate for -the advertising and
promotion program, the orders have
been revised to provide for the compu-
tation of a "weighted average price"
instead of an "adjusted uniform price
plus. 5 cents" or "weighted average
price plus 5 cents." The weighted aver-
age price would be computed without
the deduction for funding the adver-
tising and promotion prograih. Under
the adopted changes, the-uniform
price computation would continue,
however, to reflect the deduction ap-
plicable for funding the advertising
and promotion'program.

One of the sections\ of the Texas
order involving the advertising and
promotion program, § 1126.123, "Ini-
tial operaing procedures under merger
of orders," should be deleted. The ini-
tial operating period for the Texas
order has ended and, thus, § 1126.123
no longer serves'any purpose'in the
operation of the Texas order. Accord-
ingly, § 1126.123 is hereby deleted.

A producer proposed at the hearing
that provisions of the advertising and
promotion program be revised to
permit producers who do not partici-

pate in the program to vote in referen-
dums to select Agency members and to
require that Agency members be elect-
ed at large rather than as representa-
tives of producer groups.

The proposed changes desired by
this producer are outside the scope of
the proposals set forth in the- notice of
hearing. Accordingly, the changes de-
sired by- the producer cannot be dealt
with in this proceeding.

(iv) "Changes required to accommo-
date to the seasonal base plan provi-
sions scheduled to become effective on
September 1, 1979. It isnecessary that
the provisions implementing seasonal
base plans in 7 orders involved in this
proceeding and the amendment of cur-
rent seasonal base plans in 3 remain-
ing orders involved in this proceeding,
each of which are scheduled to
become effective on September 1,
1979, be changed to conform to
amendments to the advertising and
promotion provisions scheduled to be
effective at an earlier date.

Seven of the 10 orders involved in
this proceeding currently provide for
the computation of the uniform price
each month. However, as the result of
a prior proceeding, these orders would

.be changed on September 1, 1979, to
provide for the computation of uni-
form base and excess prices during the
months of March through July.
During the remaining months of the
year, the orders would continue to
provide for the computation of a uni-
form price during such months. The
three remaining orders currently pro-
vide for seasonal base plans. However,
the method of computing the uniform
base and excess prices under the 3
orders is also scheduled to be modified
on September 1, 1979, resulting in a
uniform method of price computation
of the base and excess prices in tha 10
orders involved in this proceeding.

A separate set of amendments incor-
porating the changes in the advertis-
ing and promotion program that are
adopted herein in the seasonal base
plan amendments scheduled to
become effective on September 1,
1979, are set forth under the heading
"Amendment of order provisions
which were issued on August 29, 1978
(43 FR 39324) and which are sched-
uled to become effective on September
1, 1979."

RULINGS ON PRorosED FINDINGS AND
CONCLUSIONS

Briefs and proposed findings and
conclusions were filed on behalf of cer-
tain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were consid-
ered in making the findings and con-
clusions set forth above. To the extent
that the suggested findings and con-
clusions filed by interested parties are
inconsistent with the findings and con-

clusions set forth herein, the requests
to make such findings or reach such
conclusions are denied for the reasons
previously stated In this decision.

GENERAL VINDINGS

The findings and determinations set
forth below are supplementary and In
addition to the findings and determi-
nations previously made In connection
with the issuance of each of the afore-
said orders and of the previously
issued amendments to them. All of the
previous findings and determinations
are hereby ratified and affirmed,
except insofar as such findings and de-
terminations may be In conflict with
the findings and determinations set
forth herein.

The following findings are hereby
made with respect to each of the
aforesaid tentative marketing agree-
ments and orders:

(a) The tentative marketing agree-
ment and the order, as hereby pro-
posed to be amended, and all of the
terms and conditions thereof, will tend
to effectuate the declared policy of
the Act; ,

(b) The parity prices of milk as de-
termined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and
demand for milk in the marketing
area, and the minimum prices speci-
fied in the tentative marketing agree-
ment and the order, as hereby pro-
posed to be amended, are such prices
as will reflect the aforesaid factors,
insure a sufficient quantity of pure
and wholesome milk, and be in the
public interest; and

(c) The tentative marketing agree-
ment and the order,- as hereby pro-
posed to be.amended, will regulate the
handling of milk in the same manner
as, and will be applicable only to per-
sons in the respective classes of indus-
trial and commercial activity specified
in, a marketing agreement upon which
a hearing hai been held.

RULINGS ON ExcrTious

-In arriving at the findings and con.
clusions, and the regulatory provisions
of this decision, each of the exceptions
received was carefully and fully con.
sidered in conjunction with the record
evidencez To the extent that the find-
ings and conclusions, and the regula-
tory provisions of this decision are at
variance with any of the exceptions,
such exceptions are hereby overruled
for the reasons previously stated in
this decision.

MARKETING AGREEMENT AND ORDEi

Annexed hereto and made a part
hereof are two documents, a Market-
ing 'Agreement regulating the han-
"dling of milk. and an Order amending
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the orders regulating the handling of
milk in the aforesaid specified. market-
ing areas, which have been decided
upon as the detailed and appropriate
means of effectuating the foregoing
conclusions.

It is hereby ordered, That this entire
decision, except the attached market-
ing agreement, be published in the
FEDERAL REGISTER. The regulatory pro-
visions of the marketing agreement
are identical with those contained in
the order as hereby proposed to be
amended by the attached order which
is published with this decision.

DETERMINATION OF PRODUCER APPROVAL
OF THE ADVERTISING AND PROMOTION
PROGRAM AND DETERMINATION OF REP-
RESENTATIVE PERIOD

December 1978 is hereby determined
to be the representative period for the
purpose of ascertaining whether the
proposed order provisions, constituting
the Advertising and Promotion Pro-
gram in the order, and as hereby pro-
posed to be amended, regulating the
handling of milk in the aforesaid spec-
ified marketing areas are separately
approved or favored by producers, as
defined under the terms of each of the
orders, as amended and as hereby pro-
posed to be amended who during such
representative period were engaged in
the production of milk for sale within
the respective marketing areas.

(This decision constitutes the De-
partment's Final Impact Analysis
Statement for this proceeding.)

Signed at Washington, D.C., on:
March 7, 1979.

P. P. "BOBBY" SMITH,
Assistant Secretary for Market-

ing and Transportation Serv-
ices.

OrderI amending t orders, regulat-
ing the handling of milk in certain
specified marketing areas

FINDINGS AND DETERMINATIONS

The findings and determinations
hereinafter set forth are supplemen-
tary and in addition to the findings
and determinations previously made in
connection with the issuance of each
of the aforesaid orders and of the pre-
viously issued amendments thereto;
and all of said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such find-
ings and determinations may be in
conflict with the findings and determi-
nations set forth herein.

The following findings are hereby
made with respect to each of the
aforesaid orders:

'This order shall not become effective
unless and until the requirements of
§,900.14 of the rules of practice and proce-
dure governing proceedings to formulate
marketing agreements and marketing orders
have been met.

FEDERAL

(a) Findings. A public hearing was
held upon certain proposed amend-
ments to the tentative marketing
agreements and to the orders regulat-
ing the handling of milk in the afore-
said specified marketing areas. The
hearing was held pursuant to the pro-
visions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.), and the applicable
rules of practice and procedure (7 CFR
Part 900).

Upon the basis of the evidence intro-
duced at such hearing and the record
thereof, It is found that:

(1) The said order as hereby amend-
ed, and all of the terms and conditions
thereof, will tend to effectuate the de-
clared policy of the Act;

(2) The parity prices of milk, as de-
termined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and
demand for milk in the said marketing
area, and the minimum prices speci-
fied in the order as hereby amended,
are such prices as' will reflect the
aforesaid factors, Insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(3) The said order as hereby amend-
ed regulates the handling of milk in
the same manner as, and is applicable
only to persons in the respective
classes of industrial or commercial ac-
tivity specified in, a marketing agree-
ment upon which a hearing has been
held.

Order relative to handling. It is
therefore ordered that on and after
the effective date hereof the handling
of milk in each of the specified mar-
keting areas shall be in conformity to
and in compliance with the terms and
conditions of each of the ordbrs, as
amended, and as hereby amended, as
follows:

The provisions of the proposed mar-
keting agreements and order amend-
ing each of the specified orders con-
tained in the recommended decision
issued by the Acting Deputy Adminis-
trator, Marketing Program Oper-
ations, on January 25, 1978, and pub-
lished in the FEDEPAL RGIsTm on Jan-
uary 31, 1978 (44 FR 6107), shall be
and are the terms and provisions of
this order, amending the orders, and
are set forth in full herein.

AMENMENT OF ORa PROVISIONS NOW
IN EFFECT

PART 1126-MILK IN THE TEXAS MARKETING
AREA

1. Section 1126.61 is revised to read
as follows:

81126.61 Computation of uniform price
(including weighted average price).

For each month the market adminis-
trator shall compute the "uniform
price" (and "weighted average price")
per hundredweight for milk of 3.5 per-
cent butterfat content received at pool
plants at which no location adjust-
ment applies as follows:

(a) Combine into one total the
values computed pursuant to §1126.60
for all handlers who filed the reports
prescribed by § 1126.30 for the month
and who made the payments pursuant
to § 1126.71 for the preceding month;

(b) Add not less than one-fourth of
the unobligated balance in the produc-
er-settlement fund;
(c) Add the aggregate of all minus

location adjustments and subtract the
aggregate of all plus location adjust-
ments pursuant to § 1126.75;
(d) Divide the resulting amount by

the sum of the following for all han-
dlers included in these computations:

(1) The total hundredweight of pro-
ducer milk; and

(2) The total hundredweight for
which a value is computed pursuant to
§ 1126.60(f); and
(e) Subtract not less than 4 cents

nor more than 5 cents per hundred-
weight. The result shall be the
"weighted average price."

(f Subtract from the weighted aver-
age price the withholding rate for the
advertising and promotion program as
computed in § 1126.121(e). The result
shall be the "uniform price" for milk
received from producers.

2. In § 1126.71, paragraph (b)(4) is re-
vised to read as follows:

§ 1126.71 Payments to the producer-settle-
ment fund.

(b),
(4) The value at the weighted aver-

age price applicable at the location of
the plant from which received of other
source milk for which a value was
computed pursuant to § 1126.60(f).

3. In § 1126.75, paragraph (b) is re-
vised to read as follows

§ 1126.75 Plant location adjustments for
producers and on nonpool milk.

(b) For purposes of computing the
value of other source milk pursuant to
§ 1126.71, the weighted average price
shall be adjusted by the amount set
forth in § 1126.52 that is applicable at
the location of the nonpool plant from
which the milk was received, except
that the adjusted weighted average
price shall not be less than the Class
III price.
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4. § 1126.76, paragraph (a)(4) is ie- § 1126.120 Procedure for requesting re-
vised to read as follows: funds.

§ 1126.76 Payments by handler operating
a nar-tiallv resulated distrihutin ' nlsnt. * - * *

(a)
-(4)

by t
price
both
cat
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I pri
shal
price

5.

as fo
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date
each
one
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revts

§ 112

(c)

of ti
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shal
duce
and
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* one
as t
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to bi

Ify the number of representatives
e selected.

* * $ * *

7. In § 1126.116, paragr
vised to read as follows:

§ 1126.116 Duties of the Ag

(d) Prepare and submit
tary for approval before
through June and July
cember period a budget
projected amounts to
during the period and he
are to be dispersed by the

S S

§ 1126.121 Duties of the market adminis-
trator.

* * * * *

aph (d) is re- (a) Promptly after the effective date
of this amending order, and annually
thereafter, conduct a referendum to

ency. 'determine representation on the
Agency pursuant to § 1126.113(c).

• * (b) Set aside into an advertising and
to the Secre-' promotion fund, separately accounted

for, an amount equal to the withhold-each January ing rate for the month as set fokth in
through De- paragraph (d) of this section times the
showing the amount of producer milk included in
be collected the uniform price computation for
w such funds such month. The amount set aside
Agency. shall be disbursed:as follows:

* S * 0

8. In§ 1126.120, paragraphs (b) and (2) Refund to producers the
(c) are revised to read as follows: atifounts of mandatory checkoff for
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(b) Except as provided in paragraph
* , . . . (c) of this section, the request must be
.,. - submitted during the 'month of April

I for milk to be marketed during the fol-
Multiply the remaining pounds lowingeJuly through December period

he difference between the Class I and during the month of October foi
e and the weighted average price, milk to be marketed during the follow-

prices to be applicable at the lo- ing'January through June period.
)n of the partially regulated dis- (c) Upon first acquiring producer
iting plant (except that the Class status under this part, a dairy farmer
ce and the weighted average price may, upon application filed with the
I not be less than the Class III market administrator pursuant to
e); and paragraph (a) of this section, be eligi-

ble for refund on all marketings
, * . . . against which an assessment is with-

held as follows:
Section 1126.112 is revised to read (1) If -he acquires producer status
llows: during the months of April through

September and files an application
6112 Term of office. - with the market administrator by the
he term of office" of each person end of the month immediately follow-

is a. member of the Agency on Ing the month in which he acquires
e 30, 1979, shall expire on that producer status, he shall be eligible
- Thereafter, the term of office of for refund on all his marketings
member of the Agency shall be against which an assessment is with-

year or until a replacement is des- held beginning with his first delivery
ted by the cooperative association and extending through the following
tdthwise copratvel aoctn month of December, or
otherwise appropriately electeu. (2) If he acquires producer status
In § 1126.113, paragraph (c)(1) is during the months of October through
,ed to read as follows: March and files an application with

6.113 Selection of Agency members. the market administrator by the end
of the month Immediately following
the month in which he acquires pro-
ducer status, he shall be eligible for

*5* *refund on all his marketings against
Promptly after the effective date which an assessment is withheld be-

his amending order, and annually ginning with his first delivery and ex-
eafter, the market administrator tending through the following month
I give notice to participating pro- of June.
.r members of such cooperatives 9. §1126.121, paragraph Ca), the in-
participating nonmember produc- troductory text of paragraph (b), para-
of their opportunity to nominate graphs (b)(2) and (3), and paragraph
or more Agency representatives, (c) are revised and new paragraphs (e)he ce mA be and also s hall and (f) are added to read as follows:
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advertising and promotion programs
required under authority of State law
applicable to such producer, but not in
amounts that exceed the rate per hun.
dredweight, determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made application for such refund
pursuant to § 1126.120. Such refund
shall be computed by multiplying the
rate specified in paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to paragraph
(b)(2) of this section.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, foward
to each producer a copy of the provi-
sions of the advertising and promotion
program (§ 1126.110 through
1126.122).

* 0 * * *

(e) As soon as possible after the be-
ginning of each year, compute the rate
of withholding as follows:

(1) Compute a simple annual average
of the monthly weighted average
prices (the uniform prices plus 5 cents
for months prior to July 1979) for the
preceding year for each of the follow.
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age ptice for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley; Okla.
homa Metropolitan; Central Arkansas,
Lubbock-Plainview, Texas; Texas Pan-
handle; and Rio Grande Valley (Parts
1073; 1097, 1102, 1104, 1106, 1108, 1120,
1126, 1132, and 1138, respectively, of
this chapter);

(2) Compute a simple average of the
prices resulting from the computa-
tions pursuant to paragraph (e)(1) of
this section; and

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this sec-
tion by 0.8 percent and round to the
nearest one-half cent. This rate shall
apply during the 12-month period that
begins with July of the current year.

f) Priori to each April and October,
notify each producer In writing, of the
opportunity to submit a request for a
refund as specified in § 1126.120(b) and
of the withholding rate that will be
applicable in the immediately follow-
ing period of July through December
or January through June, as the case
may be. Each new producer that sub.
sequently enter's the market shall be
notified in writing of the current with.
holding rate.
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1126.123 [Deleted]
10. Section 1126.123 is deleted.

PART 1073--MILK IN THE WICHITA, KANSAS
MARKETING AREA

1. Section 1073.61 is revised to read
as follows:

. § 1073.61 Computation of uniform price
(including weighted average price).

For each month the market adminis-
trator shall compute the "uniform
price" (and "weighted average price")
per hundredweight for milk of 3.5 per-
cent butterfat content received from
producers as follows:

(a) Combine into one total the
values computed pursuant to § 1073.60
for all handlers who filed the reports
prescribed by § 1073.30 for the month
and who made the payments pursuant
to § 1073.71 for the preceding month;

(b) Deduct the amount of the plus
adjustments and add the amount of
the minus adjustments, which are ap-
plicable pursuant to § 1073.75;

(c) Add an amount'equal to not less
than one-half of the unobligated bal-
ance in the producer-settlement fund;
(d) Divide the resulting amount by

the sum of the following for all han-
dlers included in these computations:

(1) The total hundredweight of pro-
ducer milk; and

(2) The total hundredweight for
which a value is computed pursuant to
§ 1073.60(f); and
(e) Subtract not less than 4 cents

nor more than 5 cents per hundred-
weight. The result shall be the
"weighted average price."

(f) Subtract from the weighted aver-
age price the withholding rate for the
advertising and promotion program as
computed in § 1073.121(e). The result
shall be the "uniform price" for milk
received from producers.

2. In § 1073.71 (a)(2)(ii) is revised to
read as follows:

§ 1073.71 Payments to the producer-settle-
ment fund.

(a) * **

(ii) The value at the weighted aver-
age price applicable at the location of
the plant from which received of other
source milk for which a value is com-
puted pursuant to § 1073.60(f).

3. In § 1073.75, paragraph (b) is re-
vised to read as follows:
§ 1073.75 Plant location a

producers and on nonpo

(b) For purposes of
pursuant to §§1073.71(
1073.72 the weighted a
shall be adjusted at the r
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in § 1073.52, applicable at the location
of the nonpool plant(s) from which
the milk was received, except that the
adjusted weighted average price shall
not be less than the Class III price.

4: In § 1073.76, paragraph (a)(4) Is re-
vised to read as follows:

14591

8. In § 1073.120, paragraphs (b) and
C) are revised to read as follows,

§ 1073.120 Procedure for requesting re-
funds.

§ 1073.76 Payments by handler operating (b) Except as provided in paragraph

a partially regulated distributing plant. c) of this section, the request must be
submitted during the month of April

, , , * * for milk to be marketed during the fol-
* lowing July through December period

(a)*** and during the month of October for
(4) Multiply the remaining pounds milk to be marketed during the follow-

by the difference between the Class I Ing January through June period.
price and the weighted average price. c) Upon first acquiring producer
both prices to be applicable at the 1o- status under this part, a dairy farmer
cation of the partially regulated dis-
tributing plant (except that the Class may. upon application filed with the

I price and weighted average price market administrator pursuant to

shall not be less than the Class M paragraph (a) of this section, be eligi-

price); and ble for refund on all marketings
against which an assessment is with-

* • * * . held as follows:
(1) If he acquires producer status

5. Section § 1073.112 is revised to during the months of April through
read as follows: September and files an application
§1073.112 Term of office. with the market administrator by the

end of the month immediately follow-

The term of office of each person ing the month in which he acquires
who is a member of the Agency on producer status, he shall be eligible
June 30, 1979, shall expire on that for refund on all his marketings
date. Thereafter, the term of office of against whch an assessment is with-
each member of the Agency shall be g in w tsfrst delivery
one year or until a replacement is des- held beginning with this tm-t delivery

ignated by the cooperative association and extending through the following

or is otherwise appropriately elected. month of December'. or

6. § 1073.113, paragraph (c)(1) is re- (2) If he acquires producer status

vised to read as follows: during the months of October through
March and files an application with

§ 1073.113 Selection of Agency members. the market administrator by the end
of the month Immediately following

• 5 * * • the month in which he acquires pro-

Cc) * ducer status, he shall be eligible for

(1) Promptly after the effective date refund on all his marketings against

of this amending order, and annually 'which an assessment is withheld be-

thereafter, the market administrator ginning with his first delivery and ex-
shall give notice to participating pro- tending through the following month
ducer members of such cooperatives of June.
and participating nonmember produc- 9. In § 1073.121, paragraph (a), the
ers of their opportunity to nominate introductory text of paragraph (b),
one or more Agency representatives, paragraphs (b) (2) and (3). and para-
as the case may be, and also shall graph (c) are revised and new para-
specify the number of representatives graphs (e) and (f) are added to read as
to be selected. follows:

7. § 1073.116, paragraph (d) is revised
to read as follows:

§ 1073.116 Duties-of

(d) Prepare and
djustments for tary for approval I
ol milk. 'through June and

cember period a
* * projected amount

computations during the period
a)(2)(ii) and are to be dispersed
Lverage price
ates set forth *

§1073.121 Duties or the market adminis-
trator.

S * S S S

the Agency. (a) Promptly after the effective date
of this amending order, and annually
thereafter, conduct a referendum to

submit to the Secre- determine representation on the
before each January Agency pursuant to § 1073.113(c).
I July through De- (b) Set aside into an advertising and
budget showing the promotion fund, separately accounted
ts to be collected for, an amount equal to the withhold-
and how such funds Ing rate for the month as set forth in
by the Agency. paragraph (d) of this section times the

amount of producer milk included in
' ' the uniform price computation for
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such month. The amount set. aside -ing period of July through December
shall be disbursed as follows: or January through June, as the case

may be., Each new producer that sub-
9 * .- A -, sequently enters the market shall be

(2) Refund to producers I the
amounts of mandatory checkoff for
advertising and promotion programs
required under authority of State law
applicable to such producer, but not in
amounts that exceed the rite per hun-
dredweight determined pursuant to
paragraph (e) of this section on the
Volume of milk pooled bg any such
producer for which 'deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made application for such refund
pursuant to § 1073.120. Such refund
shall be computed by multiplying the
rate specified in paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund othewise made
to the producer pursuant to paragraph
(b)(2) of this section.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, for-
ward to each producer a copy of the
provisions of the advertising and'pro-
motion program (§§ 1073.110 through
1073.122).

9 * * * *

(e) As soon as possible after the be-
ginning of each year, compute the rate
of, withholding as follows:

(1) Compute a simple annual average
of the monthly weighted average
/prices (the uniform prices plus 5 cents
for months prior to July'1979) for the
preceding year for each of the follow-
Ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley; Okla-
homa' Metropolitan; Central Arkansas;
Lubbock-Plainview, Texas; Texas Pan-
handle; and Rio Grande Valley (Parts
1073, 1097, 1102, 1104, 1106, 1108, 1120,
1126, 1132 and 1138, respectively, of
this chapter);

(2) Compute a simple average of the
prices resulting from the computa-
tions pursuant to paragraph (e)(1) of
this section; and

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this sec-
tion by 0.8 percent and round to the
nearest .one-half cent. This rate shall
apply during the 12-month period that
begins with July of the current year.

(f) Prior to each April and October,
notify each producer in writing, of the
opportunity to submit a. request for a
refund as specified in § 1073.120(b) and-
of the withholding rate that will be
applicable in the immediately follow-

nounIfea in-mwnug oi the currentwitn-
holding rate.

PART 1097-MILK IN THE MEMPHIS,
TENNESSEE MARKETING AREA

1. Section 1097.61 is revised to read
as fbllows: "

§1097.61 Computation of uniform price
for each handler (including weighted
average price and uniform price for
base milk and excess milk).

(a) The market administrator shall
compute for each handler a "weighted
average price" for each month and for
each of the months of August through
February a 'uniform price" per hun-
dredweight for milk'of 3.5 percent but-
terfat content received from producers
as follows:

(1) Adjust the amount computed
pursuant to § 1097.60 by adding or sub-
tracting, as the case may be, the total
of the location adjustments applicable
pursuant to § 1097.75;

(2) For each handler operating a
fluid milk plant receiving milk from a
handler described in § 1097.9(c), pro-
rate the resulting amount between
such milk and producer milk: .

(3) Add the amount represented by
any deductions made for eliminating
fractions of a cent in computing the
uniform prices for the preceding
month;

(4) Divide the resulting amount by
the total hundredweight of producer
milk received by the handler and
deduct any fraction of a cent per hun-
dredweight. The result shall be the
"weighted average price."

(5Y For each of the months of
August through February, subtract
from the weighted average price the
withholding rate for the advertising
and promotion program as computed
in §1097.121(e). The result shall be
such handler's "uniform price" -for
milk received from producers.

(b) For eaci of the months of March
through July, the market administra-
tor shall compute for each handler
with respect to producer milk, a uni-
form price for base milk and for excess
milk, each of 3.5 percent butterfat
content, as follows:

(1) Follow, the computations and ad-
justments provided in paragraph (a)(1)
through (3) of this section;

(2) Compute the value of excess milk
received by such handler as producer
milk and bulk milk from a handler de-
scribed in § 1097.9(c) as follows:

(i) Multiply .the quantity of such
milk, not in excess of the total Class
III milk included in these computa-
tions,,by the Class III price;

(ii) Multiplk' the remaining quantity
of such milk, not in excess of the total

Class II milk Included in these comnpu.
tations, by the Class II price,

(lii) Multiply the remaining quantity
of excess milk by the Class I price; and

(Iv) Add together the resulting
amounts;

(3) Divide the total value of excess
milk obtained in paragraph (b)(2) of
this section by the total hundred-
weight of such excess milk and reduce
to the nearest cent. The resulting
figure, less the withholding rate for
the advertising and promotion pro-
gram as computed n § 1097.121(e),
shall be the uniform price for such
handler for excess milk:

(4) Subtract, for each handler, the
total value of such handler's excess
milk obtained In paragraph (b)(2)(v)
of this section from the value of all
milk obtained for such handier pursu-
ant to paragraph (b)(1) of this section:
and

(5) Divide the amount obtained In
paragraph (b)(4) of this section by the
total hundredweight of base 'milk re,
celved by such handler and deduct any
fraction of a cent per hundredweight.
The" result, less the withholding rate
for the advertising and promotion pro-
gram as computed In § 1097.121(e),
shall be the uniform price for such
handler for base milk.

2. Section 1097.112 Is revised to read
as follows:

§ 1097.112 Term of' office.
The ternl of office of each person

who is a member of the Agency oil
June 30, 1979, shall expire on that
date. Thereafter, the term of office of
each member of the Agency shall be
one year or until a replacement is des-
Ignated by the cooperative association
or is otherwise appropriately elected.

3. In § 1097.113, paragraph (c)(1) Is
revised to read as follows:

§ 1097.113 Selection of Agency members.

(c) * * 9

(1) Promptly after the effective date
of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives
and participating nonmember produc-
ers of their opportunity to nominate
one or more Agency representatives,
as the case may be, and also shall
specify the number of representatives
to be selected.

* 9 9 9 9

4. In § 1097.116, paragraph (d) Is re-
vised to read as follows:

§ 1097.116 Duties of the Agency.,
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(d) Prepare and submit to the Secre-
tary for approval before each January
through June and July through De-
cember period a budget showing the
projected amounts to be collected
during the period and how such funds
are to be dispersed by the Agency.

5. In § 1097.120, paragraphs (b) and
(c) are revised to read as follows:

§ 1097.120 Procedure for requesting re-
funds.

* * * * S

(b) Except as provided in paragraph
(c) of this section, the request must be
submitted during the month of April
for milk to be marketed during the fol-
lowing July through December period
and during the nonth of October for
milk to be marketed during the follow-
ing January through June period.

(c) Upon first acquiring producer
status under this part, a dairy farmer
may, upon application filed with the
market administrator pursuant to
paragraph (a) of this section, be eligi-
ble for refund on all marketings
against which an assessment is with-
held as follows:

(1) If he acquires producer status
during the months of April through
September and files an application
with the market administrator by the
end of the month immediately follow-
ing the month n which-'he acquires
producer status, he shall be eligible
for -refund on all his marketings
against which an assessment is with-
held beginning with his first delivery
and extending through the following
month of December;, or

(2) If he acquires producer status
during the months of October through
March and files an application with
the market administrator by the end
of the month immediately following
the month in which he acquires pro-
ducer status, he shall be eligible for
refund on all his marketings against
which as assessment is withheld begin-
ning with his first delivery and ex-
tending through the following month
of June.

6. In § 1097.121, paragraph (a), the
introductory text of paragraph (b),
paragraphs (b)(2) and (3), and para-
graph (C) are revised and new para-
graphs (e) and (f) are added to read as
follows:

§ 1097.121 Duties of the market adminis-
trator.

(a) Promptly after the effective date
of this amending order, and annually
thereafter, conduct a referendum to
determine representation on the
Agency pursuant to § 1097.113(c).

(b) Set aside Into an advertising and
promotion fund. separately accounted
for. an amount equal to the withhold-
ing rate for the month as set forth In
paragraph (d) of this section times the
amount of producer milk Included in
the uniform price computalon for
such month. The amount set aside
shall be disbursed as follows:

S S S S S

(2) Refund to producers the
amounts of mandatory checkoff for
advertising and promotion programs
required under authority of State law
applicable to such producer, but not in
amounts that exceed the rate per hun-
dredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made application for such refund
pursuant to § 1097.120. Such refund
shall be computed by multiplying the
rate specified In paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to paragraph
(b)(2) of this section.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, for-
ward to each producer a copy of the
provisions of the advertising and pro-
motion program §§ 1097.110 through
,097.122).

(e) As soon as possible after the be-
ginning of each year, compute the rate
of -withholding as follows:

(1) Compute a simple annual average
of the monthly weighted average
prices (the uniform prices plus 5 cents
for months prior to July 1979) for the
preceding year for each of the follow-
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley; Okla-
homa Metropolitan; Central Arkansas;
Lubbock-Plainview. Texas; Texas Pan-
handle; and Rio Grande Valley (Parts
1073, 1097, 1102, 1104. 1106, 1108. 1120,
1126, 1132 and 1138, respectively, of
this chapter);

(2) Compute a simple average of the
prices resulting from the computa-
tions pursuant to paragraph (e)(1) of
this section; and

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this sec-
tion by 0.8 percent and round to the
nearest one-half cent. This rate shall.
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apply during the 12-month period that
begins with July of the current year.

(f) Prior to each April and October,
notify each producer In writing, of the
opportunity to submit a request for a
refund as specified in § 1097.120(b) and
of the withholding rate that will be
applicable n the immediately follow-
ing period of July through December
or January through June, as the case
may be. Each new producer that sub-
sequently enters the market shall be
notified in writing of the current with-
holding rate.

PART 1102-MILK IN THE FORT SMITH,
ARKANSAS MARKETING AREA

1. Section 1102.61 is revised to read
as follows:

§ 1102.61 Computation of uniform price
for each handler (including weighted
average price and uhiform prices for
base milk and excess milk).

(a) The market administrator shall
compute for each handier a "weighted
average price" for each month and for
each of the months of Angust through
February a "uniform price" per hun:
dredwelght for milk of 3.5 percent but-
terfat content received from producers
as follows:

(1) Adjust the amount computed
pursuant to § 1102.60 by adding the
amount represented by any deductions
made for eliminating fractions of a
cent In computing the uniform price(s)
for such handler for the preceding
month;

(2) Add an amount equal to the sum
of the deductions to be made for loca-
tion adjustments pursuant to
§ 1102.75;

(3) Divide the resulting amount by
the total hundredweight of producer
milk received by the handler and
deduct any fraction of a cent per hun-
dredweight. The result shall be the
"weighted average price."

(4) For each of the months of
August through February.. subtract
from the weighted average price the
withholding rate for the advertising
and promotion program as computed
In §1102.121(e). The result shall be
such handler's "uniform price" for
milk received from producers.

(b) For each of the months of March
through July, the market administra-
tor shall compute for each handier
with respect to milk received from pro-
ducers, a uniform price for base milk
and for excess milk, each of 3.5 per-
cent butterfat content, as follows:

(1) Follow the computations and ad-
justments provided for In paragraph
(a) (1) and (2) of this section;

(2) Compute the value of excess milk
received by such handier from produc-
ers as follows:

(I) Multiply the quantity of such
milk, not in excess of the total Class
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§ 1102.116 Dutles of the Agency.

(d) Prepare and submit to the Secre-
tary for approval before each January
through June and July through De-
cember ferlod a budget showing the
projected amounts to be collected
during the period and how such funds
are to be dispersed by the Agency.

5. In § 1102.120, paragraphs (b) and
(c) are revised to read as follows:

§ .102.120 Procedure for requesting re-
funds.

a *
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4. § 1102.116, paragraph (d) is revised
to read as follows:

§ 1102.121 Duties of the market adminis-
trator.

(a) Promptly after the effective date
of this amending order, and annually

thereafter, conduct a referendum to
determine representation on the
Agency pursuant to § 1102.113(c).

(b) Set aside into an advertising and
promotion fund, separately accounted
for, an amount equal to the withhold,
Ing rate for the month as set forth In
paragraph (d) of this section times the
amount of producer milk included in
the -uniform price computation for
such month. The amount set aside
shall be disbursed as follows:

* *

(2) Refund to producers the
amounts of mandatory checkoff for
advertising and promotion programs
required under authority to State law
applicable to such producer, but hot in
amounts that exceed the rate per hun-
dredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made application for such refund
pursuant to § 1102.120. Such refund
shall be computed by multiplying the
rate specfied In paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to paragraph
(b)(2) of this section.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new -producers, for-
ward to each producer a copy of the
provisions of the a'dvertising and pro-
motion program (§§ 1102.110 through
1102.123).

a • • a a

(e) As soon as possible after the be-
ginning of each year, compute the rate
of withholding as follows:

(1) Compute a simple annual average
of the fiaonthly weighted average
prices (the uniform prices plus 5 cents
for months prior to July 1979) for the
preceding year for, each of the follow
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley; Okla-
homa Metropolitan: Central Arkansas;
Lubbock-Plainview, Texas; Texas Pan
handle; and Rio Grande Valley (Parts
1073, 1097, 1102, 1104, 1106, 1108. 1120,
1126, 1132 and 1138, respectively, of
this chapter);

(2) Compute a simple average of the
prices resulting from the computa.
tions pursuant to paragraph (e)(1) of
this section; and ,

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this see-
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source milk for which a value was specify the number of representative
computed pursuant to § 1104.60(f). to be selected.

tion by 0.8 percent and round to the
nearest one-half cent. This rate shall
apply during the 12-month period that
begins with July of the current year.

(f) Prior to each April and October,
notify each producer in writing, of the
opportunity to submit a request for a
refund as specified in § 1102.120(b) and
of the withholding rate that will be
applicable in the immediately follow-
ing period of July through December
or January through June, as the case
may be. Each new producer-that sub-
sequently enters the-market shall be
notified in writing of the current with-
holding rate.

PART 1104-MILK IN THE RED RIVER VALLEY
MARKETING AREA

1. Section 1104.61 is revised to read
as follows:

§ 1104.61 - Computation of uniform price
- (including weighted average price).
For each month the market adminis-

trator shall compute the "uniform
price" (and "weighted average price")
per hundredweight of milk of 3.5 per-
cent butterfat content received as fol-
lows:

(a) Combine into one total the
values computed pursuant to § 1104.60
for all handlers who filed the reports
prescribed by § 1104.30 for the month
and who made the payments pursuant
to §§ 1104.71 and 1104.73 for the pre-
ceding month;

(b) Add an amount equal to the total
value of the location adjustments com-
puted pursuant to § 1104.75;
(c) Add an amount equal to not less

than one-half of the unobligated bal-
ance in the producer-settlement fund;

(d) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(1) The total hundredweight of pro-
ducer milk; and

(2) The total hundredweight for
which a value is computed pursuant to
§ 1104.60(f); and
(e) Subtract not less than 4 cents

nor more than 5 cents per hundred-
weight. The result shall be the
"weighted average price."

(f) Subtract from the weighted-aver-
age price the withholding rate for the
advertising and promotion program as
computed in § 1104.121(e). The result
shall be the "uniform price" for milk
received from producers.

2. In § 1104.71, paragraph (a)(2)(ii) is
revised to read as follows:

§ 1104.71 Payments to the producer-settle-
ment fund.

(a) • * •

(2) * 
• •

(ii) The value at the weighted aver-
age price applicable at the location of
the plant from which ieceived of other

3. In § 1104.75, paragraph (b) is re-
vised to read as follows:

§ 1104.75 Plant location adjustments for
producers and on nonpool milk

(b) For the purpose of computations
pursuant to §§ 1104.71 and 1104.72, the
weighted average price shall be adjust-
ed at the rate set forth in § 1104.52(a)
applicable at the location of the non-
pool plant from which the milk was re-
ceived (but not to be less than the
Class m price); and

• • a • •

7. In § 1104.116, paragraph Cd) is re-
vised to read as follows:

§ 1104.116 Duties of the Agency.

d) Prepare and submit to the Secre-
tary for approval before each January
through June and July through De-
,cember period a budget showing the
projected amounts to be collected
during the period and how such funds
are to be dispersed by the Agency.

8. In § 1104.120, paragraphs (b) and
(c) are revised to read as follows:

4. In § 1104.76, paragraph (a)(4) is re- § 1101.120 Procedure for requesting re-
vised to read as follows: funds. -

§ 1104.76 Payments by handler operating
a partially regulated distributing plant.

(a) "
(4) Multiply the remaining pounds

by the difference beteen the Class I
price and the weighted average price,
both prices to be applicable at the lo-
cation of the partially regulated dis-
tributing plant (except that the Class
I price and the weighted average price
shall not be less than the Class III
price); and

5. Section 1104.112 is revised to read
as follows:

§ 1104.112 Term of office.
The term of office of each person

who is a member of the Agency on
June 30, 1979, shall expire on that
date. Thereafter, the term of office of
each member of the Agency shall be
one year or until a replacement is des-
ignated by the cooperative association
or is otherwise appropriately elected.

6. In § 1104.113, paragraph (c)(1) is
revised to read as follows:.

§ 1104.113 Selection of Agency members.

(c)
(1) Promptly after the effective date

"of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives
and participating nonmember produc-
ers of their opportunity to nominate
one o'r more Agency representatives,
as the case may be, and also shall

• S • • •

(b) Except as provided in paragraph
(c) of this section, the request must be
submitted during the month of April
for milk to be marketed during the fol-
lowing July through December period
and during the month of 'October for
milk to be marketed during the follow-
Ing January through June period.

(c) Upon first acquiring producer
status under this part, a dairy farmer
may, upon application filed with the
market administrator pursuant to
paragraph (a) of this section, be eligi-
ble for refund on all marketings
against which an assessment is with-
held as follows:

(1) If he acquires producer status
during the months of April through
September and files an application
with the market administrator by the
end of the month immediately follow-
Ing the month In which he acquires
producer status, he shall be eligible
for refund on all his marketings
against which an assessment is with-
held beginning with his first delivery
and extending through the following
month of December, or

(2) If he acquires producer status
during the months of October through
March and files an application with
the market administrator by the end
of the month immediately following
the month in which he acquires pro-
ducer status, he shall be eligible for
refund on all his marketings against
which an assessment is withheld be-
ginning with his first delivery and ex-
tending through the following month
of June.

9. In § 1104.121, paragraph (a), the
introductory text of paragraph (b),
paragraphs (b) (2) and (3), and para-
graph c) are revised and new para-
graphs (e) and (f are added to read as
follows:
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§ 1104.121 Duties of the market adminis-
trator.

(a) Promptly after the effective date
of this amending order, and annually
thereafter, conduct a referendum to
determine representation in the
Agency pursuant to § 1104.113(c).

(b) Set aside into an advertising and
promotion fund, separately accounted
for, an amount equal to the withhold-
ing rate for the month as set forth in
paragraph (d) of this section times the
amount of producer mlk included in
the uniform pirice computation for
such month. The amoUnt set aside
shall be disbursed as follows:

* * , * *# *

(2) Refund to producers the
amounts of mandatory checkoff for
advertising and promotion programs
required inder authority of State law
applicable to such producer, but not in
amounts that exceed the rate per hun-
dredweight determined pursuant to
paragraph (e) of this section *on the,
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made application for such refund
pursuant to § 1104.120. Such refund
shall be computed by multiplying the
rate specified in paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to paragraph
(b)(2) of this section.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, for-
ward to each.producer a copy of the
provisions of the advertising and pro-
motion program (§§ 1104.110 through
1104.122).

(e) As soon as possible after the be-
ginningof each year, compute the rate
of withholding as follows:

(1) Compute a simple annual average
of the monthly weighted average
prices (the uniform prices plus 5 cents
for months prior to July 1979) for the
preceding year for each of the follow-
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley; Okla-
homa Metropolitan; Central Arkansas;
Lubbock-Plainview, Texas; Texas Pan-
handle; and Rio Grande Valley (Parts
1073, 1097, 1102, 1104, 1106, 1108, 1120,
1126, 1132 and 1138, respectively, of
this chapter);
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(2) Compute a simple average of the
prices resulting from the computa-
tions pursuant to'paragraph (e)(1) of
this section; and

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this sec-
tion by 0.8 percent and round to the
nearest one-half cent. This rate shall
apply during the'12-month period that
begins with July of the current year.

(f) Prior to each April and October,
notify each producer in writing, of the
opportunity to submit a request for a
refund as specified in.'§ 1104.120(b) and
of the withholding rate that will be
applicable in the immediately follow-
ing period of July through December
or January through June, as the case
may be. Each new producer that sub-
sequently enters the market shall be
notified in writing of the current with-

- holding rate.

PART 1106-MILK IN THE OKLAHOMA
METROPOLITAN MARKETING AREA

1. Section 1106.61 is revised to read
as follows:

§ 1106.61 Coniputation of uniform price
(including weighted average price).

For each month the market adminis-
trator shall conpute the ":uniform
price" (and "weighted average price")
per hundredweight for milk of 3.5 per-
cent butterfat content received from
producers as follows:

(a) Combine into one total the
values computed pursuant to § 1106.60
tfor all handlers who made the reports
prescribed in § 1106.30 and who made
the payments pursuant to §§ 1106.71
and 1106.73 for the preceding month.

(b) Add the aggregate of the values
of *all allowable location adjustments
to producers pursuant t6 § 1106.75.

(c) Addnot less than one-half of the
cash balance on hand in the producer-
settlement fund less the total amount
of the contingent obligations to han-
dlers-pursuant to § 1106.72.

(d) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(1) The total hundredweight of pro-
ducer milk; and

(2) The total hundredweight for
which a value is computed pursuant to
§ 1106.60(f).

(e) Subtract not less than 4 cents
nor more than 5 cents per hundred-
weight.: The result shall be the
"weighted average price." •

(f) Subtract from the weighted aver-
age price the withholding, rate for the
advertising and promotion program as
computed in §1106.121(e). The result.
shall be the "uniform price" for milk
received from producers.

2. In § 1106.71, paragraph (a)(2)(11) is
revised to read as follows:

§1106.71 Payments to the producersettlew
ment fund.

(a) * * 0
(2) * -0 #
(ii) The value at the weighted aver-

age price applicable at the location of
the plant from which received of other
source milk for which a value was
computed pursuant to § 1106.60(f).

,* S S S S

3. In § 1106.75, paragraph (b) is re-
vised to read as follows:

§1106.75 Plant location adjustments for
producers and on nonpool milk.

(b) For the purpose of computations
pursuant to §§ 1106.71 and 1106.72, the
weighted average price shall be adjust-
ed at the rates set forth In § 1106.52
applicable at the location of the non.
pool plant from which the milk was re-
ceived (but not to be less than the
Class III price); and

4. In § 1106.76, paragraph (a)(4) Is re-
vised to read as follows:

§ 1106.76 Payments by handier operating
a partially regulated distributing plant.

(a)
(4) Multiply the remaining pounds

by the difference between the Class I
price and the weighted average price,
both prices to be applicable at the lo.
cation of the partially regulated dis-
tributing plant (except that the Class
I price and weighted average price
shall not be less than the Class III
price); and

5. Section 1106.112 is revised to read
as follows:

§ 1106.112 Term of office.
The term of office of each person

who Is a member of the Agency on
June 30, 1979, shall expire on that
date. Thereafter, the term of office of
each member of the Agency shall be
one year or until a replacement Is des-
ignated by the cooperative association
or is otherwise appropriately elected.

6. § 1106.113, paragraph (c)(1) Is re-
vised to read as follows:

§ 1106.113 Selection of Agency members.

(c) *

(1) Promptly after the effective date
of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives
arid participating nonmember produc-
ers of their opportunity to nominate
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one or more Agency representatives,
as the case may be, and also shall
specify the number of representatives
to be selected.

* * * * *

7. § 1106.116, paragraph (d) is revised
to read as follows:

§ 1106.116 Duties of the Agency.

$ * * , *

(d) Prepare and submit to the Secre-
tary for approval before each January
through June and Jufy through De-
cember period a budget showing the
projected amounts to be collected
during the period and how such finds
are to be dispersed by the Agency.

*8 * * * S

8. In § 1106.120, paragraphs (b) and
(c) are revised to read as follows:

§ 1106.120 Procedure for requesting re-
funds.

(b) Except as provided in paragraph
(c) of this section, the request must be
submitted during the. month of April
for milk to be marketed during the fol-
lowing July through December period
and during the month of October for
milk to be marketed during the follow-
ing January through June period.

(c) Upon first acquiring producer
status under this part, a dairy farmer
may, upon application filed with the
market administrator pursuant to
paragraph (a) of this section, be eligi-
ble for refund on all marketings
against which an assessment is with-
held as follows:

(1) If he acquires producer status
during the months of April through
September and files an application
with the market administrator by the
end of the month7 immediately follow-
ing the month in which he acquires
producer status, he shall be eligible
for refund on all his marketings
against which an assessment is with-
held beginning with his first delivery
and extending through the following
month of December; or

(2) If he acquires producer status
during the months of October through
March and files an application with
the market administrator by the end
of the month immediately following
the month in which he acquires pro-
ducer status, he shall be eligible for
refund on. all his marketings against
which an assessment is withheld be-
ginning with his first delivery and ex-
tending through the following month
of June.

9. In § 1106.121, paragraph (a), the
introductory text of paragraph (b),
paragraphs (b) (2) and (3), and para-
graph (c) are revised and new para-

PROPOSED RULES

graphs (e) and W!) are added to read as
follows:

§ 1106.121 Duties of the market adminis.
trator.

(a) Promptly after the effective date
of this amending order, and annually
thereafter, conduct a referendum to
determine representation on the
Agency pursuant to § 1106.113(c).

(b) Set aside Into an advertising and
promotion fund, separately accounted
for, an amount equal to the withhold-
ing rate for the month as set forth In
paragraph (d) of this section times the
amount of producer milk Included In
the uniform price computation for
such month. The amount set aside
shall be disbursed as follows:

(2) Refund to producers the
amounts of mandatory checkoff for
advertising and promotion programs
required under authority of State law
applicable to such producer, but not In
amounts that exceed the rate per hun-
dredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made application for such refund
pursuant to -§1106.120. Such refund
shall be computed by multiplying the
rate specified In paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to 1aragraph
(b)(2) of this section.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, for-
ward to each'producer a copy of the
provisions of the advertising and pro-
motion program §§ 1106.110 through
1106.122).

(e) As soon as possible after the be-
ginning of each year, compute the rate
of withholding as follows:

(1) Compute a simple annual average
of the monthly weighted average
prices (the uniform prices plus 5 cents
for months prior to July 1979) for the
preceding year for each of the follow-
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley; Okla-
homa Metropolitan; Central Arkansas;
Lubbock-Plainview. Texas; Texas Pan-
handle; and Rio Grande Valley (Parts
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1073. 1097. 1102. 1104. 1106. 1108, 1120,
1126, 1132 and 1138. respectively, of
this chapter);

(2) Compute a simple average of the
prices resulting from the computa-
tons pursuant to paragraph (e(1) of
this section: and

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this sec-
tion by 0.8 percent and round to the
nearest one-half cent. This rate shall
apply during the 12-month period that
begins with July of the current year.

(f) Prior to each April and October,
notify each producer In writing, of the
opportunity to submit a request for a
refund as specified in § 1106.120(b) and
of the withholding rate that wil be
applicable In the Immediately follow-
ing period of July through December
or January through June. as the case
may be. Each new producer that sub-
sequently enters the market shall be
notified in writing of the current with-
holding rate.

PART 1108--ULK IN THE CENTRAL
ARKANSAS MARKETING AREA

1. Section 1108.61 is revised to read
as follows:

-§ IOS.61 Computation or uniform price
(including weighted average price and
uniform prices for base and excess
milk).

(a) The market administrator shall
compute the "weighted average price"
for each month and the "uniform
price" for each of the months of
August through February per hun-
dredwelght of milk of 3.5 percent but-
terfat content as follows:.

(1) Combine into one total the
values computed pursuant to § 1108.60
for all handlers who filed the reports
prescribed by § 1108.30 for the month
and who made the payments pursuant
to hR 1108.71 and 1108.73 for the pre-
ceding month;

(2) Add an amount equal to the total
value of the location adjustments com-
puted pursuant to § 1108.75;

(3) Add an amount equal to not less
than one-half of the unobligated bal-
ance In the producer-settlement fund;

(4) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(I) The total hundredweight of pro-
ducer milk; and

(i) The total hundredweight for
which a value is computed pursuant to
§ 1108.60(f); and

(5) Subtract not less than 4 cents
nor more than 5 cents per hundred-
weight. The result shall be the
"weighted average price" for milk.

(6) For each of the months of
August through February, subtract
from the weighted average price com-
puted pursuant to paragraph (a)(5) of
this section the withholding rate for
the advertising and promotion pro-
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gram as computed in § 1108.121(e).
The result shall be the "uniform
price" for milk 'received from produc-
ers.I

(b) For each of the months of March
through July, the market administra-
tor shall compute the uniform prices
per hundredweight for base milk and.
for excess milk as follows:

(1) Subtract from the amount result-
ing from the computations made pur-
suant to paragraph (a) (1) through (3)
of this section an amount computed by
multiplying the hundredweight of
milk specified in paragraph (a)(4)(ii)
of this section by the weighted aver-
age price;

(2) Compute the aggregate value of
excess milk by assigning such milk in
series beginning with Class III, to the
hundredweight, of producer milk in
each class, multiplying the quantities
of milk so assigned to each class by
the respective class' prices and adding
together the resulting amounts;

(3) Divide the aggregate value of
excess milk obtained in paragraph
(b)(2) of this section by the total hun-
dredweight of such milk and subtract
not less than 4 cents nor more than 5
cents per hundredweight;

(4) Subtract the withholding rate for
the advertising and promotion pro-
gram as computed in § 1108.121(e).
The result shall be the uniform price
for excess milk of 3.5 percent butterfat
content received from producers;

(5) Subtract the aggregate value of
excess .mIlk obtained in paragraph
(b)(2) of this section from the value of
milk obtained in paragraph (b)(1) of,
this section;

(6) Divide the result obtained in
paragraph (b)(5) of this section by the
total hundredweight of base milk of
handlers included in these computa-
tions and subtract not less than 4
cents nor more than 5 cents per hun-
dredweight; and

(7) Subtract the withholding rate for
the advertising and promotion pro-
gram as computed in § 1108.121(e).
The result shall be the uniform price
for base milk of 3.5 percent butterfat
content received from producers f.o.b.
market.

2. In § 1108.71, paragraph (a)(2)(ii) is
revised to read as follows:

§ 1108.71 Payments to the producer-settle-
mept fund.

(a) * * *
(2)*
(i) The value at the weighted aver-

age price applicable at the location of
the 'plant from which received of other
source milk for which a value was
computed pursuant to § 1108.60(f).

a * * a *

3. In § 1108.75, paragraph (b) is re-
vised to read as follows:

§ 1108.75 Plant location adjustments for
producers and on nonpool milk.

$ * * * *

(b) For purposes of computations
pursuant to §§ 1108.71 and 1108.72 the
weighted average price shall be adjust-
ed at the rates set forth in § 1108.52
applicable at the location of the non-
pool plant from which the milk was re-
ceived, except that the -adjusted
weighted average price shall not be
less than the Class III price.

4. In § 110876, paragraph (a)(4) is re-
vised to read as follows:

§ 1108.76 Payments by handler operating
a partially regulated distributing plant.

(a) * * *

(a)-**
(4) Multiply the remaining pounds

by the difference between the Class I
price and the weighted average price,
both, prices to be applicable at the lo-
cation of the partially regulated dis-
tributing plant (except that the Class
I price and the weighted average 1irice
shall not be less than the Class III
price); and

* a a a *

5. Section 1108.112 is revised to-read
as follows:

§ 1108.112 Term of office.
The term of office of each person

who is a member of the Agency on
June 30, 1979, shall expire on that
date. Thereafter, the term of office of
each member of the Agency shall be
one year or until a replacement is des-
ignated by the-cooperative association
or is otherwise appropriately elected.

6. In § 1108.113, paragraph (c)(1) Is
revised to read as follows:

§ 1108.113 Selection of Agency members.

(c) a a a
(1) Promptly after the effective date

of this amending order, and annually
thereafter, the market administrator
shall give notice to participating pro-
ducer members of such cooperatives
and participating nonmember produc-
ers of their opportunity to nominate
one or more Agency representatives,
as the case may be, and also shall
specify the numbr of representatives
to be selected,

4. § 1108.116, paragraph (d) is revised
to read as follows:

§ 1108.116 Duties of the Agency.

a a * a a

(d) Prepare and submit to the Secre-
tary for approval before each January
through June and July through De-
cember period a budget showing the
projected amounts to be collected
during the period and how such funds
are to be dispersed by the Agency.

* * * a *

8. In § 1108.120, paragraphs (b) and
(c) are revised to read as follows:

§ 1108.120 Procedure for requesting re-
funds.

* * * a a

(b) Except as provided In paragraph
(c) of this section, the request must be
submitted during the month of April
for milk to be marketed during the fol-
lowing July through December period
and during the month of October for
milk to be marketed during the follow-
ing January through June period.

(c) Upon first acquiring producer
status under this part, a dairy farmer
may, upon application filed with the
market administrator pursuant to
paragraph (a) of this section, be eligi-
ble for refund on all marketings
against which an assessment is with-
held as follows:

(1) If he acquires producer status
during the months of April through
September and files an application
with the market administrator by the
end of the month immediately follow-
ing the month in which he acquires
producer status, he shall be eligible
for refund on all his marketings
against which an assessment is with-
held beginning with his first delivery
and extending through the following
month of December; or

(2) If he acquires producer status
during the months of October through
March and files an application with
the market administrator by the end
of the month immediately following
the month in which he acquires pro-
ducer status, he shall be eligible for
refund on all his marketings against
which an assessment is withheld be-
ginning with his first deliVery and ex-
tending through the following month
of June.

9. In § 1108.121, paragraph (a), the
introductory text of paragraph (b),
paragraphs (b)(2) and (3), and para-
graph (c) are revised and new para-
graphs (e) and (f) are added to read as
follows:

§ 1108.121 Duties of the market adminis-
trator.

* a a * *

(1) Promptly after the effective date
of this amending order, and annually
thereafter, conduct a referendum to
determine representation on the
Agency pursuant to § 1108.113(c).
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(b) Set aside into an advertising and
promotion fund, separately accounted
for, an amount equal to the withhold-
ing rate for the month as set forth in
paragraph (d) of this section times the
amount of producer milk included in
the uniform price computation for
such month. The amount set aside
shall be disbursed as follows:

(2) Refund to producers the
amounts of mandatory checkoff for
advertising and promotion programs
required under authority of State law
applicable to such producer, but not in
amounts that exceed the rate per hun-
dredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made application for such refund
pursuant to § 1108.120. Such refund
shall be computed by multiplying the
rate specified in paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to paragraph
(b)(2) of thissection.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, for-
ward to each producer a copy of the
provisions of-the advertising and pro-
motion program (§§ 1108.110 through
1108.122).

(e) As soon as possible after the be-
ginning of each year, compute the rate
of withholding as follows:

(1) Compute a simple annual average
of the monthly weighted average
prices (the uniform prices plus 5 cents
for months prior to July 1979) for the
preceding year for each of the follow-
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley;, Okla-
homa Metropolitan; Central Arkansas;
"Lubbock-Plainview, Texas; Texas Pan-
handle; and Rio Grande Valley (Parts
1073, 1097, 1102, 1104, 1106, 1108, 1120,
1126, 1132 and 1138, respectively, of
this chapter);

(2) Compute a simple average of the
prices resulting from the computa-
tions pursuant to paragraph (e)(1) of
this section; and

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this sec-
tion by 0.8 percent and round to the
nearest one-half cent. This rate shall

PROPOSED RULES

apply during the 12-month period that
begins with July of the current year.

() Prior to each April and October,
notify each producer in writing, of the
opportunity to submit a request for a
refund as specified In § 1108.120(b) and
of the withholding rate that will be
applicable in the immediately follow-
ing period of July through December
or January through June, as the case
may be. Each new producer that sub-
sequently enters the market shall be
notified in writing of the current with-
holding rate.

PART 1120-MILK IN THE LUBBOCK
PLAINVIEW MARKETING AREA

1. Section 1120.61 Is revised to read
as follows:

§1120.61 Computation of uniform price
(including weighted average price).

For each month, the market admin-
istrator shall compute the "uniform
price" (and "weighted average price")
per hundredweight for milk of 3.5 per-
cent butterfat content received from
producers as follows.

(a) Combine int6 one total the
values computed pursuant to § 1120.60
for all pool handlers who made the re-
ports prescribed in § 1120.30 for the
month and who have made the pay-
ments required pursuant to § 1120.71
for the preceding month:
- (b) Add an amount equal to the sum

of the deductions to be made for loca-
tion adjustments pursuant to
§ 1120.75; ,

(c) Add an amount equal to not less
than one-half of the unobligated bal-
ance on hand In the producer-settle-
ment fund;

(d) Divide the resulting amount by
the sum of the following for all han-
dlers included in such cpmputations:

(1) The total hundredweight of pro-
ducer milk; and

(2) The total hundredweight for
which a value Is computed pursuant to
§ 1120.60(f); and

(e) Subtract not less than 4 cents
nor more than 5 cents. The result
shall be the "weighted average price."

(f) Subtract from the weighted aver-
age price the withholding rate for the
advertising and promotion program as
computed in § 1120.121(e). The result
shall be the "uniform price" for milk
received from producers.

2. In § 1120.71, paragraph (a)(2)(11) is
revised to read as follows:

§ 1120.71 Payments to the producer-settle-
ment fund.

(a) -

(2)
Wi) The value at the weighted aver-

age price applicable at the location of
the plant from which received of other
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source milk for which a value was
computed pursuant to § 1120.60().

3. In § 1120.75. paragraph (b) is re-
.'lsed to read as follows:

§ 1120.75 Plant location adjustments for
producers and on nonpool milk

(b) For purposes of computations
pursuant to §§ 1120.71 and 1120.72, the
weighted average price shall be adjust-
ed at the rates set forth in § 1120.52
applicable at the location of the non-
pool plant from which the milk was re-
ceived (but 'not to be less than the
Class MI price).

4. In § 1120.76. paragraph (a)(4) is re-
vised to read as follows:

§ 1120.76 Payments by handler operating
a partially regulated distributing plant.

(a)
(4) Multiply the remaining pounds

by the difference between the Class I
price and the weighted average price,
both prices to be applicable at the lo-
cation of the partially regulated dis-
tributing plant (except that the Class
I price and the weighted average price
shall not be less than the Class III
price); and

5. Section 1120.112 is revised to read
as follows:.

§ 1120.112 Term oroffice.
The term of office of each person

who Is a member of the Agency on
June 30. 1979. shall expire on that
date. Thereafter, the term of office of
each member of the Agency shall be
one year or until a replacement is des-
Ignated by the cooperative association
or is otherwise appropriately elected.

6. In § 1120.113. paragraph (c)(1) is
revised to read as follows:

§1120.113 Selection orAgency members.

(c)
(1) Promptly after the effective date

of this amending order, and annually
thereafter, the market -administrator
shall give notice to paticipating pro-
ducer members of such cooperatives
and participating nonmember produc-
ers of their opportunity to nominate
one or more Agency representatives,
as the case may be, and also shall
specify the number of representatives
to be selected.
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7. In § 1120.116, paragraph (d) is re- § 1120.121 Duties of the m
vised to readas follows: -- , , trator.

§ 1120.116 Duties of the Agency. * *

* . * * * - (a) Promptly after the
of this amending order,

Prepare and submit to the Secre- thereafter, conduct a re
for approval before each January determine representati
ugh June and July through De- Agency pursuant to § 112
ber period a budget showing the (b) Set aside into an ad
ected amounts to be collected promotion fund, separat
ng the period and how such funds for, an amount equal to t
o be dispersed by the Agency. ing rate for the month a

paragraph (d) of this sect
= , , , , amount of producer mil

the uniform price com
In § 1120.120, paragraphs (b) and such nmonth. The amou
re revised to read as follows: shall be disbursed as folo

§1120.120 Procedure for requesting re-
fInF..

* *

(b) Except as provided in paragraph
(c) of this section, the request must be
submitted during the month of April
for milk to be marketed during the fol-
lowing July through December period
and during the month of October for
milk to be marketed during the follow-
ing January through June period.

(c) Upon first acquiring producer
status under this part, a dairy farmer
may, upon application filed with the
market administrator pursuant to
paragraph (a) of this section, be eligi-
ble for refund on all: marketings
against which an assessment is with-
held as follows:

(1) If he acquires producer status
during the months of April through
September and files- an, application
with the market administrator by the
end of the month immediately follow-
ing'the month in which he acquires.
producer status, he shall be eligible
for refund on all his marketings
against which an assessment. is with-
held beginning with his first delivery
and extending through the following,
month. of December; or

(2) If he acquires producer status
during the months of October through
March and files an application with
the market administrator by the end
of the month immediately following
the month in which he acquires pro-
ducer status, he shall be eligible-for
refund on all his marketings against
which an assessment is withheld be-
ginning with his first delivery and ex-
tending through the following month
of June.

9. In § 1120.121, paragraph (a), the
introductory text of paragraph (b),,
paragraphs (b) (2) and (3), and para-
graph (c) are revised 'and, new, para-
graphs (e) and (f) are added to read as
follows:

arket adminis- "(2> Compute a simple average of the
prices resulting from the computa-
tions pursuant to paragraph (c)(1) of

* * this section; and

effective date (3) Multiply the price computed pur.
and annually suant to paragraph (e)(2) of this sec-
eferendum to tion by 0.8 percent and round to the
on on the nearest one-half cent. This rate shall
0.113(c). apply during the 12-month period that
Ivertising and begins with July of the current year.
ely accounted (f) Prior to each April and October,
the withhold notify each producer In writing, of the
s set forth in opportiinity to submit a request for a
ion times the refund as specified in § 1120.120(b) and

k included in of the withholding rate that will be
putation for applicable in the immediately follow-
mt set aside ng period of July through December
iws: or January through June, as the case

may be. Each new producer that sub-
. * sequently enters the market shall be

(2) Refund to producers the
amounts of mandatory checkoff for
advertising and promotion programs
required ufnder authority of State law
applicable to such producer, but not in
amounts that exceed the rate per hun-
dredweight determined pursuant to
paragraph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made ipplicatlon for such refund
pursuant to § 1120.120. Such refund
shall be computed by multiplying the
rate specified in paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to paragraph
(b)(2) of this section.

(c) Promptly after thq effective date
of this amending order, and thereafter
with respect to new producers, for-
ward to each producer a copy of the
provisions of the advertising and pro-
motion "proiram (§§ 1120.110 through
1120.122).

* * * * *

(e) As soon as possible after the be-
ginning of each year, compute the rate
of withholding as follows: .

(1) Compute a simple annual average
of the monthly weighted average
prices (the uniform prices plus 5,cents
for months prior to July 1979) for the
preceding year for each of the follow-
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley; Okla-
homa Metropolitan; Central Arkansas;
Lubbock-Plainview, Texas; Texas Pan-
handle; and Rio Grande Valley (Parts
1073, 1097, 1102, 1104, 1106, 1108, 1120,
1126, 1132 and 1138, respectively, of
this chapter); -

nLIUldUU ML Wit,.Ag U 1LIU thLIu, WiLA

holding rate.

PART 1132-MILK IN THE TEXAS PANHANDLE
MARKETING AREA

1. Section 1132.61 is revised to read
as follows:

§ 1132.61 Computation of uniform price
(including weighted average price).

For each month the market adminis-
trator shall compute the "uniform
price" (and "weighted average price")
for all milk of 3.5 percent butterfat
content f.o.b. pool plants located
within 100 miles of the city hall of
Amarillo, Texas, as follows:

(a) Combine into one total the
values computed pursuant to § 1132.60
for all handlers who made the report
prescribed by § 1132.30 for such
month, except those in default of pay-
ments required pursuant to § 1132.7,1
for the preceding month;. (b) Add an amount equal to the sum
of the location adjustments to be
made pursuant to § 1132.75;

(c) Add an amount equal to'one-half
of the unobligated cash balance in the
producer-settlement fund;

(d) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(1) The total hundredweight of pro-
ducer milk; and

(2) The total hundredweight for
which a value Is computed pursuant to
§ 1132.60(f); and

(e) Subtract not less than 4 cents
nor more than 5 cents from the price
computed pursuant to paragraph (d)
of this section. The result shall be the
"weighted average price,"

(f) Subtract from the weighted aver-
tge price the withholding rate for the
advertising and promotion program as
computed in § 1132.121(e). The result
shall be the "uniform price" for milk
received from producers.

2. In § 1132.71, paragraph (a)(2)(ii) is
revised to read as follows:
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!132.71 Payments to the producer-settle-
ment fund.

(a) * * *
(2) * *
(ii) The value at the weighted aver-

age price applicable at the location of
the plant from which received of other
source milk for which a value is com-
puted pursuant to § 1132.60(f).

• * * 

"3.'In § 1132.75. paragraph (b) is re-

one or more Agency representatives,
as the case may be, and also shall
specify the number of representative
to be selected.

'7 Tn 112 11 R nram-anh (d% Is re-

vised to read as follows:

§ 1132.116 Duties of the Ag4

vised to read as follows: (d) Prepare and submit
tary for approval before

§ 1132.75 Plant location adjustments for through June and July
producers and on nonpool milk. cember period a budget

projected amounts to
* 5 during the period and ho

( b) r f 0 n1-lr tef ,cnrnhtlltini are to be dispersed by the
pursuant to §§ 1132.71 and 1132.72, the
weighted average price shall be adjust-
ed at the rates set forth in § 1132.52
applicable at the location of the non-
pool plant from which the milk was re-
ceived (but the resulting price shall
not to be less than the Class II price).

4. In § 1132.76, paragraph (a)(4) is re-.
vised to read as follows:
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graphs (e) and (f) are added to read as
follows:

§ 1132.121 Duties of the market adminis-
trator.

.. (a) Promptly after the effective date
of this amending order, and annually

ency. thereafter, conduct a referendum to
determine representation on the

* Agency pursuant to § 1132.113(c).
to the Secre- (b) Set aside Into an advertising andtoathe Searey promotion fund, separately accounted

each January for, an amount equal to the withhold-
throug e- ing rate for the month as set forth in
showing the paragraph (d) of this section times the
w such funds amount of producer milk included in
Agency. the uniform price computation for

such month. The amount set aside

shall be disbursed as follows:

8. In § 1132.120, paragraphs (b) and

§1132.120 Procedure for
funds.

LUUHUWb

requesting re-

0 0

2.76 Payments by handler operating (b) Except as provided In paragraph
partially regulated distributing planL (c) of this section, the request must be

submitted during the month of, April
. . . , , for milk to be marketed during the fol-

lowing July through December period
*5* *and during the month of October for
Multiply the remaining pounds milk to be marketed during the follow-

,he difference between the Class I ing January through June period.
and the weighted average price, (c) Upon first acquiring producer
prices to be applicable at the 1o- status under this part, a dairy ,farmer

in of the partially regulated dis- may, upon application filed with the
iting plant (except that the Class market administrator pursuant to
ce and the weighted average price paragraph (a) of this section, b& eligi-

not be less than the Class MI ble for refund on all marketngs
e); and against which an assessment Is with-

held as follows:
, * * . (1) If he acquires producer status

1132.112 is revised to read during the months of April through
Section 1September and files an application
lows: with the market administrator by the

2.112 Term of office. end of the month Immediately follow-
ing the month in which he acquires

Le term of office of each person producer status, he shall be eligible
is a member of the Agency on for refund on all his marketings
30, 1979, shall expire on that against which an assessment is with-

Thereafter, the term of office of held beginning with his first delivery
member of the Agency shall be and extending through the following

year or until a replacement is des- month of December, or
ted by the cooperative association (2) If he acquires producer status
otherwise appropriately elected. during the months of October through
In § 1132.113, paragraph (c)(1) is March and files an application with
ed to read as follows: the market administrator by the end

2.113 Selection of Agency nmembers. of the month immediately following
the month in which he acquires pro-
ducer status, he shall be eligible for
refund on all his marketings against
which an assessment Is withheld be-

Promptly after the effective date ginning with his first delivery and ex-
is amending order, and annually tending through the following month
eafter, the market administrator. of June.

give notice to paticipating pro- 9. In § 1132.121, paragraph (a), the
r members of such cooperatives introductory text of paragraph (b),
participating nonmember produc- paragraphs (b)(2) and (3), and para-
f their opportunity to nominate graph (c) are revised and new para-

(2) Refund to producers the
amounts of mandatory checkoff for
advertising and promotion programs
required under authority to State law
applicable to such producer, but not in
amounts that exceed the rate per hun-
dredweight determined pursuant to
paragraph (e) of this section on the -
volume of milk pooled by any such
producer for which deductions were
niade pursuant to this paragraph.

(3) After the end of each month.
make a refund to each producer who
has made application for such refund
pursuant to § 1132.120. Such refund
shall be computed by multiplying the
rate specified in paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to paragraph
(b)(2),of this section.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, for-
ward to each producer a copy of the
provisions of the advertising and pro-
motion program §§ 1132.110 through
1132.122).

(e) As soon as possible after the be-
ginning of each year. compute the rate
of withholding as follows:

(1) Compute a simple annual average
of the monthly weighted average
prices (the uniform prices plus 5 cents
for months prior to July 1979) for the
preceding year for each of the follow-
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley, Okla-
homa Metropolitan; Central Arkansas;
Lubbock-Plainview, Texas; Texas Pan-
handle; and Rio Grande Valley (Parts
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1073, 1097, 1102, 1104, 1106, 1108, 1120,
1126, 1132 and 1138, respectively, of-
this chapter);

(2) Compute a simple average of the
prices resulting from the computa-
tions pursuant to paragraph (e)(1) of
this section; and

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this sec-
tion by 0.8 percent and round to the
nearest one-half cent. This 'rate shall
apply during the 12-month period that
begins with July of the current year.

f) Prior to each April and October,
notify each producer-n writing, of the
opportunity to submit a request for a
refund as specified in § 1132.120(b) and
of the withholding rate that will be
applicable in the immediately follow-
ing period of July through December
or January through June, as the case
may be. Each new producer that sub-
sequently enters the market shall be
notified in writing of the current with-
holding rate.

PART 1138-MILK IN THE RIO GRANDE
VALLEY MARKETING AREA

1. Section 1138.61 is revised to read
as follows:

§ 1138.61 Computation of uniform -price
(including weighted average price).

For each month the market adminis-
trator shall compute the "uniform
price" (and "weighted average price")
per hundredweight for milk of 3.5 per-
cent butterfat content received from
producers as follows: I

(a) Combine into one total the
values computed pursuant to § 1138.60
for all handlers who filed the reports
prescribed by § 1138.30 for the month
and who made the payments pursuant
to §§ 1138.71 and 1138.73 Jor the pre-
ceding month; -

(b) Add an amount equal to the sum
of the deductions for location adjust-
ments Computed pursuant to § 1138.75;

(C) Add an amount equal to not less
than one-half of the unobligated bal-
ance In the producer-settlement fund;

(d) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(1) The total hundredweight of pro-
ducer milk; and

(2) The total hundredweight for
which a value is computed pursuant to
§ 1138.60(f); and -

(e) Subtract not less than 4 cents
nor more than 5 cents per hundred-
weight. The result shall be the
"weighted average price." :

i) Subtract from the weighted aver-
age price the withholding rate for the
advertising and promotion program as
computed in § 1138.121(e). The result
shall be the "uniform price" for milk
received from producers.

2. In § 1138.71, paragraph (a)(2)(ii) is
revised to read as follows:

§ 1138.71 Payments to the producer-settle.
ment fund.

(a) * * *
(2) ***
(it) The value at the weighted aver-

age price applicable at the location of
the plant from which received of other
source milk for which a value -was
computed pursuant to § 1138.60(f).

* 9 * * *

3. In § 1138.75,.paragraph (b) is re-
vised to read as follows:

§1138.75. Plant lodation adjustments for
producers and'on nonpool milk.

9 , * * * *

(b) For purposes of computations
pursuant to §§ 1138.71 and 1138.72, the
weighted average price shall be adjust-
ed at, the -rates set forth in § 1138.52
applicable at the location of the non-
pool plant from which the milk was re-
ceived, except that the adjusted
weighted average price shall not be
less than the Class III price.

4. In § 1138.76, paragraph (a)(4) is re-
vised to read as follows.

"§1138.76 Payments by handier operating
a partially regulated distributing plant.

(a) * * •

(4) Multiply the remaining pounds
by the difference between the Class I
price and the weighted average price,
both prices to be applicable at the lo-
cation of the partially regulated dis-
tributing plant (except that the Class
I price and the weighted average price
shall not .be less than the Class III
price); and

• *, * S *

5. Section 1138.112 is revised to read
as follows:

§ 1138.112 Term of office.
The term of office of each person

who is a member of the Agency on
June 30, 1979, shall expire on that
date. Thereafter, the term of office of
each member of the Agency shall be
one year or until a replacement is des-
ignated by the cooperative association
or is otherwise appropriately elected.

6. In § 1138.113, paragraph (c)(1) is
revised to read as follows:

§ 1138.113 Selection of Agency members.

(C) 
• 

* *

(1) Prbmptly after the effective date
of this amending order, and annually
thereafter, the market administrator
shall give notice to paticipating pro-
ducer members of such cooperatives
and participating nonmember produc-

ers of their opportunity to nominate
one or more Agency representatives,
as the case may be, and also shall
specify the number of representatives
to be selected.

7. In § 1138.116, paragraph (d) Is re-
vised to read as follows:

§ 1138.116 Duties of the Agency.

* * S * S

(d) Prepare and submit to the Secre-
tary for approval before each January
through June and July through De-
cember period a budget showing the
projected amounts to be collected
during the period and how such funds
are to be dispersed by the Agency.

8. In § 1138.120, paragraphs (b) and
(c) are revised to read as follows:

§ 1138.120 Procedure for requesting re-
funds.

(b) Except as provided in paragraph
(c) of this section, the request must be
submitted during the month of April
for milk to be marketed during the fol-
lowing July through December period
and during the month of October for
milk to be marketed during the follow.
ing January through June period.

(c) Upon first acquiring producer
- status under this part, a dairy farmer

may, upon application filed with the
market administrator pursuant to
paragraph (a) of this section, be eligi-
ble for refund on all marketings
against which an assessment Is with.
held as follows:

(1) If he acquires producer status
during the months of April through
September and files an application
with the market administrator by the
end of the month Immediately follow-
ing the month in which he acquires
producer status, he shall be eligible
for refund on all his marketings
against which an assessment Is with.
held beginning with his first delivery
and extending through the following
month of December; or

(2) If he acquires producer status
during the months of October through
March and files an application with
the market administrator by the end
of the month Immediately following
the month in which he acquires pro-
ducer status, he shall be eligible for
refund on all his marketings against

. which an assessment is withheld be-
ginning with his first delivery and ex-
tending through the following month
of June.

9. In § 1138.121, paragraph (a), the
introductory text of paragraph (b),
paragraphs (b) (2) and (3), and para-
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graph (c) are revised and new para-
graphs (e) and (f) are added to read as
follows:

§ 1138.121 Duties of the market adminis-
trator.

(a) Promptly after the effective date
of this amending order, and annually
thereafter, tonduct a. referendum to
determine representation on the
Agency pursuant to § 1138.113(c).

(b) Set aside into an advertising and
promotion fund, separately accounted
for, an amount equal to the withhold-
ing rate for the month as set forth in
paragraph (d) of this section times the
amount of producer milk included in
the uniform price computation for
such month. The amount set aside
shall be disbursed asfollows:

(2) Refund to producers the
amounts of mandatory checkoff for
advertising and -promotion programs
required under authority of State law
applicable to such producer, but not in
amounts that exceed the rate per hun-
dredweight determined pursuant to
parag-ph (e) of this section on the
volume of milk pooled by any such
producer for which deductions were
made pursuant to this paragraph.

(3) After the end of each month,
make a refund to each producer who
has made application for such refund
pursuant to §138.120.- Such refund
shall be computed by multiplying the
rate specified in paragraph (e) of this
section times the hundredweight of
such producer's milk pooled for which
deductions were made pursuant to this
paragraph for such month, less the
amount of any refund otherwise made
to the producer pursuant to paragraph
(b)C2) of this section.

(c) Promptly after the effective date
of this amending order, and thereafter
with respect to new producers, for-
ward to each producer a copy of the
provisions of the advertising and pro-
motion program (§§ 1138.110 through
1138.122).

(e) As soon as possible after the be-:
ginning of each year, compute the rate
of withholding as follows:

(1) Compute a simple annual average
of the monthly weighted average
prices (the uniform prices plus 5 cents
for months prior to July 1979) for thb
preceding year for each of the follow-
ing milk orders: Wichita, Kansas;
Memphis, Tennessee (weighted aver-
age price for the market); Fort Smith,
Arkansas (weighted average price for
the market); Red River Valley; Okla-
homa Metropolitan; Central Arkansas;
Lubbock-Plainview, Texas; Texas Pan-

PROPOSED RULES

handle: and Rio Grande Valley (Parts
1073, 1097. 1102. 1104. 1106. 1108, 1120.
1126. 1132 and 1138, respectively. of
this chapter);

(2) Compute a simple average of the
prices resulting from the computa-
tions pursuant to paragraph (e)(1) of
this section; and

(3) Multiply the price computed pur-
suant to paragraph (e)(2) of this sec-
tion by 0.8 percent and round to the
nearest one-half cent This rate shall
apply during the 12-month period that
begins with July of the current year.

(f) Prior to each April and October,
notify each producer in writing, of the
opportunity to submit a request for a
refund as specified In § 1138.120(b) and
of the withholding rate that will be
applicable in the Immediately follow-
ing period of July through December
or January through June, as the case
may be. Each new producer that sub-
sequently enters the market shall be
notified in writing of the current with-
holding rate.

AmzExDmE or ORwEn PRovszos
Warcn WERE IssUmE oN AUGUsT 29,
1978 (43 FR 39324) Am WmicH Lan
ScHzs uLED To BECOMFE EFFr rE oN
SEr'rxsrsR 1, 1979,

PART 1126-MILK IN THE TEXAS MARKETING
AREA

1. Section 1126.61 is revised to read
as follows:

§ 1126.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess
milk).

(a) The market adminstrator shall
compute the "weighted average price"
for each month and the "uniform
price" for each of the months of
August through February per hun-
dredweight for milk of 3.5 percent but-
terfat content at pool plants at which
no location adjustment applies as fol-
lows:

(1) Combine into one total the
values computed pursuant to § 1126.60
for all handlers who filed the reports
prescribed in § 1126.30 for the month
and who made the payments pursuant
to § 1126.71 for the preceding month;

(2) Add not less than one-fourth of
the unobligated balance in the produc-
er-settlement fund:

(3) Add the aggregate of all minus
location adjustments and subtract the
aggregate of all plus location adjust-
ments pursuant to § 1126.75;

(4) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(i) The total hundredweight of pro-
ducer milk; and

(ii) The total hundredweight for
which a value Is computed pursuant to
§ 1126.60(f); and

14603

(5) Subtract not less than 4 cents
nor more than 5 cents. The result
shall be the "weighted average price."

(6) For each of the months of
August through February. subtract
from the weighted average price com-
puted in paragraph (a)(5) of this sec-
tion the withholding rate for the ad-
vertising and promotion program as
computed in § 1126.121(e). The result
shall be the "uniform price" for milk
received from producers&

(b) For each of the months of March
through July, the market administra-
tor shall compute the uniform prices
per hndredwelght for base milk and
for. excess milk. each of 3.5 percent
butterfatcontent, as follows:

(1) Compute the uniform price for
excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed in
§ 1126.121(e) from the class 1M1 price
for the month.

(2) Compute the uniform price for
base milk as follows:

(I) From the amount resulting from
the computations pursuant to para-
graph (a) (1) through (3)- of this sec-
tion. subtract an amount computed by
multiplying the hundredweight of
milk specified In paragraph (a)(4l(ii)
of this section by the weighted aver-
age price:

(H) Subtract an amount computed
by multiplying the Class i price for
the month times the hundredweight
of excess milk;
. (ill) Divide the resulting amount by
the total hundredweight of base milk
Included in these computations;

(iv) Subtract not less than 4 cents
nor more than 5 cents;, and

(v) Subtract the withholding rate for
the advertising and promotion pro-
gram as computed in § 1126.121(e).

2. Section § 1126.75 is revised as fol-
lows;

§1126.75 Plant location adjustments for
producers and on nonpool milk.

(a) In making the payments required
pursuant to §1126.73, the uniform
price and the uniform price for base
milk for the month shall be adjusted
by the amounts set forth in j1126_52
according to the location of the plant
where the milk being priced was re-
ceived.

(b) For purposes of computing the
value of other source milk pursuant to
§ 1126.71, the weighted average price
shall be adjusted by the amount set;
forth in § 1126.52 that Is applicable at
the location of the nonpool plant from
which the milk was received, except
that the adjusted weighted average
price shall not be less than the class
M price.
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PART 1073-MILK IN THE WICHITA, KANS.,
MARKETING AREA

1. Section 1073.61 is revised to read
as follows:

§ 1073.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess
milk).

(a) The market administrator shall
compute the ",weighted average price"
for each month and the "uniform
price" for each of the months of
August through February per hun-
dredweight of milk of 3.5 percent but-
teffat content as follows: •

(1) Combine into one total the
values computed pursuant to § 1073.60
for all handlers wh6 filed the reports
prescribed by § 1073.30 for the month
and who made the payments pursuant
to § 1073.71 for the preceding month;

(2) Deduct the amount, of the plus
adjustments and add the amount of
the minus adjustments, which are ap-
plicable pursuant to § 1073.75;

(3) Add an amount equal to not less
than" one-half of the unobligated bal-
ance in the producer-settlement fund;

(4) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(I) The total hundredweight of pro-
ducer milk; and

(i) The total hundredweight for
which a value is computed pursuant to
§ 1073.60(f); and

(5) SUbtract not not less than 4 cents
nor more than 5 cents. IThe result
shall be "weighted average price."

(6) For each months of August
through February, subtract from the
weighted average price the withhold-
ing rate for the advertising and pro-
motion program as computed in
§ 1073.121(e). The result shall be the
"uniform price" for milk received from
producers.

(b) For each of the months of March
through July, the market administra-
tor shall compute the uniform prices
per hundredweight for base milk and
for excess milk, each of 3.5 percent
butterfat content, as follows:

(1) Compute the uniform price for
excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed in
§ 1073.121(e) from the class III price
for the'month.

(2) Compute the uniform price for
base milk as follows:

(I) From the amount resulting from
the computations pursuant - to para-
graph (a)(1) through (3) of this sec-
tion, subtract an amount computed by
multiplying the hundredweight- of
milk specified in paragraph (a)(4)(li)
of this section by the weighted aver-,
age price;

(Ii) Subtract an amount computed
by multiplying the Class III price for

the month times the hundredweight
of excess milk;

(iii) Divide the resulting amount by
the total hundredweight of base milk
included In these computations;

(iv) Subtract not less than 4 cents
nor.more than 5 cents; and

(v) Subtract the withholding rate for
the advertising and promotion pro-
gram as computed in 1073.121(e).

2. Section 1073.75 is revised to read
as follows:

§ 1073.75 Plant location adjustments for
producers and on nonpool milk.

(a) Foi producer milk received at
plants located outside zone 1 the uni-
form price and the uniform price for
base milk shall be increased or de-
creased by an adjustment for each
such plant at the rates specified in
§ 1073.52(a).

(b) For purposes of computations
pursuant to §§ 1073.71(a)(2)(ii) and
1073.72, the weighted average price
shall be adjusted at the rates set forth
in § 1073.52, applicable at the location
of the nonpool plant(s) from which
the milk was received, except that the
adjusted weighted average price shall
not be less than the Class III price.

PART 1097-MILK IN THE MEMPHIS, TENN.,
MARKETING AREA

1. Section 1097.61, paragraph (b) is
revised as follows:

§ 1097.61 Computation of uniform price
for each handler (including uniform
prices for base milk and excess milk).

a a a * *

(b) For each month of March
through July, the market administra-
tor shall compute for each handler
with respect to producer milk, a uni-
form price for base milk and for excess
milk, each of 3.5 percent butterfat
content, as follows:

(1) Compute the uniform price for
excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed in
§ f097.121(e) from the Class III price
for the month.

(2) Compute- the uniform price for
base milk as follows:

(i) From the amount resulting from
the computations, pursuant to para-
graph (a)(1) through (3) of this sec-
tion, subtract, for each handler, an-
amount computed by multiplying the
ClassmIII price for the month times the
hundredweight of excess milk received
by such handler as producer milk and
bulk milk received from a handler de-
scribed in § 1097.9(c);
I (ii) Divide the resulting amount by
the total hundredweight of such han-
dler's base milk and deduct any frac-
tion of a cent; and

(iii) Subtract the withholding rate
for the advertising and promotion pro-
gram as computed in § 1097.121(e).

PART 1102-MILK IN THE FORT SMITH, ARK.,
MARKETING AREA

1. In § 1102.61, paragraph (b) Is re-
vised as follows:

§1102.61 Computation of uniform price
for each handler (including uniform
prices for base milk and excess milk).

(b) For each month of March
through July, the market administra-
tor shall compute for each handler
with respect to milk received from pro-
ducers, a uniform price 'for base milk
and for excess milk, each of 3.5 per-
cent butterfat content, as follows:

(1) Compute the uniform price for
excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed In
§ 110.121(e) from the class III price
for the month.
- (2) Compute the uniform price for
base milk as follows:

(i) From the amount resulting from
the computations pursuant to para-
graphs (a)(1) through (2) of this sec-
tion, subtract, for each handler, an
amount computed by multiplying the
Class III price for the month times the
hundredweight of, such handler's
excess milk;

(ii) Divide the resulting amount by
the total hundredweight of such han-
dler's base milk, and deduct any frac-
tion of a cent; and

(ill) Subtract the withholding rate
for the advertising and promotion pro.
gram as computed in § 1102,121(e).

PART 1104-MILK IN THE RED-RIVER VALLEY
MARKETING AREA

1. Section 1104.61 is revised as fol-
lows:

§ 1104.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess
milk).

(a) The market administrator shall
compute the weighted average price
for each month and the uniform price
for each of the months of August
through February per hundredweight
of milk of 3.5 percent butterfat con-
tent as follows:

(1) Combine into one total the
values computed pursuant to § 1104.60
for all handlers who filed the reports
prescribed by § 1104.30 for the month
and who made the payments pursuant
to §§ 1104.71 and 1104.73 for the pre-
ceding month;

(2) Add an amount equal to the total
value of the location adjustments com-
puted pursuant to § 1104.75;
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(3) Add an amount equal to not less
than one-half of the unobligated bal-
ance in the producer-settlement fundi

(4) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(i) The total hundredweight of pro-
ducer milk; and

(ii) The total hundredweight for
which a value is computed pursuant to
§ 1104.60(f); and

(5) Subtract not less than 4 cents
nor more -than 5 cents. The result
shall be the "weighted average price."

(6) For each of the months of
August through February, subtract
from the weighted average price the
withholding rate for the advertising
and promotion program as computed
in § 1104.121(e). The result shall be
the "uniform price" for milk received
from producers.

(b) For each of the months of March
through July, the market adminstra-
tor shall compute the uniform prices
per hundredweight for base milk and
for excess milk, each of 3.5 percent
butterfat content as follows:

(1) Compute the uniform price for
excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed in
§ 1104.121(e) from the Class I price
for the month.

(2) Compute the uniform price for
base milk as follows:

(i) From the amount resulting from
the computations pursuant to para-
graphs (a) (1) through (3) of this sec-
tion, subtract an amount computed by
multiplying the hundredweight of
milk specified in paragraph (a)(4)(ii)
of this section by the weighted aver-
age price;

(ii) Subtract an amount computed
by multiplying the Class I price for
the month times the hundredweight
of excess milk;

(iii) Divide the resulting amount by
the total hundredweight of base milk
included in these computations;,

(iv) Subtract not less than 4 cents
nor more than 5 cents; and

(v) Subtract the withholding rate for
the advertising and promotion pro-
gram as computed in § 1104.121(e).

2. Section 1104.75 is revised as fol-
lows:

§ 1104.75 Plant location adjustments for
producers and on nonpool milk.

(a) In making payments to producers
pursuant to § 1104.73 for producer
milk received at a pool plant, the uni-
form price and the uniform price for
-base milk shall be reduced according
to the location of the pool plant at the
rate set forth in § 1104.52(a);

(b) For the purpose of computations
pursuant to §§ 1104.71 and 1104.72, the
weighted average price shall be adjust-
ed at the rate set forth in § 1104.52(a)
applicable at the location of the non-

pool plant from which the milk was re-
ceived (but not to be less than the
Class III price); and
(c) In making payments to producers

pursuant to § 1104.73 for producer
milk diverted from a pool plant to a
nonpool plant, the uniform price and
the uniform price for base milk shall
be reduced according to the location of
the nonpool plant at which the milk Is
received at the rate set forth in
§ 1104.52(a).

PART 1106&MILK IN THE OKLAHOMA
METROPOLITAN MARKETING AREA

1. Section 1106.61 is revised as fol-
lows:

§ 1106.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess

N. milk).
(a) The market administrator shall

compute the "weighted average price"
for each month and the "uniform
price" for each of the months of
August through February per hum-
dredweight for milk of 3.5 percent but-
terfat content as follows:
(1) Combine Into one total the

values computed pursuant to § 1106.60
for all handlers who made the reports
prescribed In § 1106.30 and who made
the payments pursuant to §§ 1106.71
and 1106.73 for the preceding month.

(2) Add the aggregate of the values
of all allowable location adjustments
to producers pursuant to § 1106.75.

(3) Add not less than one-half of the
cash balance on-hand In the producer-
settlement fund less the total amount
of the contingent obligations to han-
dlers pursuant to § 1106.72.

(4) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:
(i) The total hundredweight of pro-

ducer milk; and
(ii) The total hundredweight for

which a value is computed pursuant to
§ 1106.60(f).

(5) Subtract not less than 4 cents
nor more than 5 cents. The result
shall be the "weighted average price."

(6) For each of the months of
August through February. subtract
from the weighted average price the
withholding rate for the advertising
and promotion program as computed
in § 1106.121(e). The result shall be
the "uniform price" for milk received
from producers.

(b) For each of the months of March
through July, the market administra-
tor shall compute the uniform prices
per hundredweight for base milk and
for excess milk. each of 3.5 percent
butterfat content, as follows:
(1) Compute the uniform price for

excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed in

§ 1106.121(e) from the class I price
for the month.

(2) Compute the uniform price for
base milk as follows:.

(1) From the amount resulting from
the computations pursuant to para-
graphs (a)(1) through (3) of this sec-
tion, subtract an amount computed by
multiplying the hundredweight of
milk specified in paragraph (a)(4)(ii)
of this section by the weighted aver-
age price; -

(i) Subtract an amount computed
by multiplying the class III price for
the month times the hundredweight
of excess milk:

(Ill) Divide the resulting amount by
the total hundredweight of base milk
Included in these computations.

(v) Subtract not less than 4 cents
nor more than 5 cents; and
(v) Subtract the withholding rate for

the advertising and promotion pro-
gram as computed In § 1106.121(e).

2. Section 1106.75 is revised as fol-
lows:

§ 1106.75 Plant location adjustments for
producers and on nonpool milk.

(a) In making payments to producers
pursuant to § 1106.73 for producer
milk received at a pool plant, the uni-
form price and the uniform price for
base milk shall be reduced according
to the location of the pool plant at the
rates set forth in § 1106.52:

(b) For the purpose of computations
pursuant to §§ 1106.71 and 1106-72, the
weighted average price shall be adjust-
ed at the rates set forth in § 1106.52
applicable at the location of the non-
pool plant from which the milk was re-
ceived (but not to be less than the
class m price); and

c) In making payments to producers
pursuant to § 1106.73 for producer
milk diverted from a pool plant to a
nonpool plant, the uniform-price and
the uniform price for base milk shall
be reduced according to the location of
the nonpool plant at which the milk is
received at the rates set forth in
§ 1106.52.

PART 1108-MILK IN THE CENTRAL
ARKANSAS MARKETING AREA

1. In § 1108.61. the introductory text
of paragraph (a) (immediately preced-
ing subparagraph (1)), and paragraph
(a)(6) and (b) are revised as follows:

§ 1103.61 Computation of uniform price
(including weighted average price and
base and excess prices).

(a) The market administrator shall
compute the "weighted average prce"
for each month and the "uniform
price" for each of the months of
August through February per hun-
dredweight for milk containing 3.5
percent butterfat content as follows:
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(6) For each of the months of
August through February, subtract
from the weighted average price the
withholding rate for the advertising
and promotion program as computed
in §1108.121(e). The result shall be
the "uniform price" for milk received
from producers.

(b) For each of the months of March
through July, the market administra-
tor shall compute the uniform prices
per hundredweight for base milk and
for excess milk, each of 3.5 percent
butterfat content, as follows:

(1) Compute the uniform price for
excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed in
§ 1108.121(e) from the class III price
for the month.

(2) Compute the uniform price for
base milk as follows:

(I) From 'the amount resulting from
the computations pursuant to para-
graphs (a) (1) through (3) of this sec-
tion, subtract an amount computed by
multiplying the hundredweight of
milk specified in paragraph (a)(4)(ii)
of this section by" the weighted aver-
age price;

(ii) Subtract an amount computed
by multiplying the Class III price for
the month times the hundredweight
of excess milk;

(iii) Divide the resulting amount by
the total hundredweight of base milk
included in these computations;

(iv) Subtract not less than 4 cents
nor more than 5 cents; and

(v) Subtract the withholding rate for
the advertising and promotion pro-
gram as computed in § 1108.121(e).

PART 1120-MILK IN THE LUBBOCK-
PLAINVIEW, TEX., MARKETING AREA

1. Section 1120.61 is revised as fol-
lows:
§ 1120.61 Computation of uniform price

(including weighted average price and
uniform prices for base and excess
milk).

(a) The market administrator shall
compute the "weighted average price"
for each month and the "uniform
price" for each of th6 months of
August through February per hun-
dredweight for milk of 3.5 percent but-
terfat content as follows:

(1) Combine into one total the
values computed pursuant to § 1120.60
for all pool handlers who made the re-
ports prescribed in § 1120.30 for the
month and who have nrade the pay-
ments required pursuant to §1120.71
for the preceding month;

(2) Add an amount-equal to the sum
of the deductions to be made for loca-
tion adjustments pursuant to
§ 1120.75;

(3) Add an amount equal to not less
than one-half of the unobligated bal-
ahce on hand in the producer-settle-
ment fund; -

(4) Divide the resulting amount by
the sum of the following for all han-
dlers included in such computations:

PROPOSED RULES

-(i) The total hundredweight of pro-
ducer milk; and

(ii) The total hundr6dweight for
'which a value is computed pursuant to
§ 1120.60(f); and

(5) Subtract not less than 4 cents
nor' more than 5 -cents. The result
shall be the "weighted average price."

(6) For each of the months of
August through February subtract
from the weighted average price the
withholding rate for the advertising
and promotion program as computed
In § 1120.121(e). The result shall be
the "uniform price" for milk received
from producers.

(b) For each of the months of March
through July, the market administra-
tor shall compiute the uniform prices
per hundredweight for base milk and

- for excess milk, each of 3.5 percent
butterfat content, as follows:

(1) Compute the uniform price for
excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed in
§ 1120.121(e) from the class III price
for the month.

(2) Compute the uniform price for
base milk as follows:

(i) From the amount resulting from
the computations pursuant to para-
graph (a)(1) through (3) of this sec-
tion, subtract an amount computed by
multiplyig the hundredweight of
milk specified in paragraph (a)(4)(ii)
of this section by the weighted aver-
age price;

(i)- Subtract an amount computed
"by multiplying the Class III price for

the month times the hundredweight
of excess milk;

(iii) Divide the resulting amount by
the total hundredweight of base milk
included in these computations;

(iv) Subtract not less than 4 cents
nor more than 5 cents; and -'

(v) Subtract. the withholding rate for
the advertising and promotion pro-
gram as computed in § 1120.121(e).

2. Section 1120.75 is revised as fol-
lows:

§ 1120.75 Plant location adjustments for
producers and on nonpool milk.

(a) The uniform price and the uni-
form price for base milk to be paid for
milk which is received from producers
at pool plants located either outside
the State of Texas or within the State
but north of the countries of Parmer,
Castro, Swisher, Briscoe, Hall, and
Childress and 100 miles or more from
the city hall of Lubbock, Tex., by the
shortest hard-surfaced highway dis-
tance as aletermined by thelmarket ad-
ministrator shall be reduced at the
rate set forth in the table contained in
§ 1120.52 according to the location of
the pool plant at which such milk was
received from producers; and

(b) For purposes' of computations
pursuant to §§ 1120.71 and 1120.72 the
weighted average price shall be adjust-
ed at the rates set forth in § 1120.52
applicable at the location of the non-

pool plant from which the milk was re-
ceived (but not to be less than the
,class III price).

.PART 1132-MILK IN THE TEXAS PANHANDLE
MARKETING AREA

1, Section 1132.61 is revised as fol-
lows:

§1132.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess
milk).

(a) The market administrator shall
compute the "weighted average price"
for each month and the "uniform
price" for each of the months of
August through February per hun-
dredweight for milk of 3.5 percent but-
terfat content f.o.b. pool plants locat-
ed within 100 miles of the City Hall of
Amarillo,, Tex., as follows:

(1) Combine into one total the
values computed pursuant to § 1132.60
for all handlers who made the reports
prescribed in § 1132.30 for such month,
except those in default of payments
required pursuant to § 1132.1f for the
preceding month;

(2) Add an amount equal to the sum
of the location adjustments to be
made pursuant to § 1132.75;

(3) Add an amount equal to one-half
of the unobligated cash balance in the
producer-settlement fund;

(4) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(i) The total hundredweight of pro-
ducer milk; and

(ii) the total hundredweight for
which a value Is computed pursuant to
§ 1132.60(f); and

(5) Subtract not less than 4 cents
nor more than 5 cents. The result
shall be the "weighted average price."

(6) For each of the months of
August through February, subtract
from the weighted average price the
withholding rate for the advertising
and promotion program as computed
in §1132.121(e). The result shall be
the "uniform price" for milk received
from producers.

(b) For each of the months of March
through July, the market administra-
tor shall compute the uniform prices
per hundredweight for base milk and
for excess milk, each of 3.5 percent
butterfat content, as follows:

(1) compute the uniform price for
excess milk by deducting the with-
holding rate for the advertising and
promotion program as computed in
§ 1132.121(e) from the class III price
for the month.

(2) compute the uniform price for
base milk as follows:

(1) From the amount resulting from
the computations pursuant to para-
graph (a)(1) through (3) of this sec-
tion, subtract an amount computed by
multiplying the hundredweight of
milk specified In paragraph (a)(4)(ii)
of this section by the weighted aver-
age price;
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(i) Subtract an amount computed
by multiplying the Class III price for
the month times the hundredweight
of excess milk;

(ill) Divide the resulting amount by
the total hundredweight of base milk
included in these computations;

(iv) Subtract not less than 4 cents
nor more than 5 cents; and

(v) Subtract the withholding rate for
the advertising and promotion pro-
gram as computed in § 1132.121(e).

2. Section 1132.75 is revised as fol-
lows:

§ 1132.75 Plant lo-cation adjustments for
producers and on nonpool milk.

- (a) In making payment pursuant to
§ 1132.73 the uniform price and the
uniform price for base milk'to be paid
for milk which is received from pro-
ducers at a pool plant located 100
miles- or more from the City Hall,
Amarillo, Tex., by the shortest hard-
surfaced highway distance as deter-
mined by the market administrator
shall be reduced at the rate set forth
in the following schedule according to
the location of the pool plant where
such milk is received from producers:

Rate er
hundred-

cight
(cents)

Distance from the Amarillo
City Hall (miles):

100 but less than 110 15.0
For each additional 10 miles or frac-

tion thereof an additional - 1.5

(b) For purposes of computations
pursuant to §§ 1132.71 and 1132.72, the
weighted average price shall be adjust-
ed at the rates set forth in § 1132.52
applicable at the location of the non-
pool plant from which the milk was re-
ceived (but the resulting price shall
not be less than the class III price.)

PART 1138-MILK IN THE RIO GRANDE
VALLEY-MARIETING AREA

1. Section 1138.61 is revised as fol-
lows:

§ 1138.61 Computation of uniform price
(including weighted average price and
uniform prices for base and excess
milks).

(a) The market administrator -shall
compute the "weighted average price"
for each month and the "uniform
price" for each of the months of
August through February per hun-
dredweight for milk of 3.5 percent but-
terfat content as follows:

(1) Combine into one total the
values computed pursuant to § 1138.60
for all handlers who filed the reports
prescribed by § 1138.30 for the month
and who made the payments pursuant
to §§ 1138.71 and 1138.73 for the pre-
ceding month;

(2) Add an amount equal to the sum
of the deductions for location adjust-
ments computed pursuant to § 1138.75;

(3) Add an amount equal to not less
than one-half of the unobligated bal-
ance in the producer-settlement fund;

(4) Divide the resulting amount by
the sum of the following for all han-
dlers included in these computations:

(I) The total hundredweight of pro-
ducer milk; and

(ii) The total hundredweight for
which a value is computed pursuant to
§ 1138.60(f); and

(5) Subtract not less than 4 cents
nor more than 5 cents. The result
shall be the "weighted average price."

(6) For each of the months of
August through February. subtract
from the weighted average price the
withholding rate for the advertising
and promotion program as computed
in § 1138.121(e). The result shall be
the "uniform price" for milk received
from producers.

(b) For each of the months of March
through July, the market administra-
tor shall compute the uniform prices
per hundredweight for base milk and
for excess milk, each of 3.5 percent
butterfat content, as follows:

(1) Compute the uniform price for
excess milk by deduction the with-
holding rate for the advertising and
promotion program as computed in
§ 1138.121(e) from the Class III price
for the month.

(2) Compute the uniform price for
base milk as follows:

(I) From the amount resulting from
the computations pursuant to para-
graph (a)(1) through (3) of this sec-
tion, subtract an amount computed by
multiplying the hundredweight of
milk specified in paragraph (a)(4)(il)
of this section by the weighted aver-
age price;

(i) Subtract an amount computed
by multiplying the Class I price for
the month times the hundredweight
of excess milk;

(Ill) Divide the resulting amount by
the total hundredweight of base milk
included in these computations;

(lv) Subtract not less than 4 cents
nor more than 5 cents; and

(v) Subtract the withholding rate for
the advertising and promotion pro-
gram as computed in § 1138.121(e):

(2) Section 1138.75 is revised as fol-
lows:
§ 1138.75 PJant location adjustments for

producers and on nonpool milk.
(a) For producer milk received at

pool plants located In zones II and I
or at pool plants located outside the
marketing area and more than 100
miles, as determined by the market ad-
ministrator, from the nearest of the
county courthouses In El Paso County,
Tex., or Bernallilo, or Santa Fe Coun-
ties, N. Mex., there shall be deducted
from the uniform price and the uni-
form price for base milk an adjust-
ment for each such plant for milk at
the rates specified pursuant to
§ 1138.52.

(b) For purposes of computations
pursuant to §§ 1138.71 and 1138.72. the

weighted average price shall be adjust-
ed at the rates set forth in § 1138.52
applicable at the location of the non-
pool plant from which the milk was rd-
celved. except that the adjusted
weighted average price shall not be
less than the Class II price.

[FR Doc. 79-7616 Fied 3-12-79; 8:45 am]

[3410-15-M]

Rural Electricarton Admijnistraon

17 CFR Pert 17011

SPECIFICATIONS FOR 15 and 25 kV PRIMARY
UNDERGROUND POWER CABLE

Revision to Existing Specification

AGENCY: Rural Electrification Ad-
ministration.

ACTION: Revision to Existing Specifi-
cation.

SUMMARY: The Rural Electrification
- Administration proposes to revise REA
Specification U-1, "REA Specification
for 15 and 25 kV Primary Under-
ground Power Cable." These revisions
are being made to update U-I to cur-
rent IPCEA-AEIC (Insulated Power
Cable Engineers Association-Associ-
ation of Edison Illuminating Compa-
nies) requirements. The revised speci-
fication will also allow the use of an
optional insulating Jacketed cable
design as a means for mitigating corro-
sion of neutral strands.

DATE: Public comments must be re-
ceived by REA no later than May 14,
1979.

ADDRESS: Interested persons may
obtain copies of Specification U-I
from Mr. Rowland C. Hand, Sr., Direc-
tor, Power Supply and Engineering
Standards Division, Rural Electrifica-
tion Administration, Room 3304,
South Building, US. Department of
Agriculture, Washington, D.C. 20250.
telephone number (202) 447-4413. All
data, views, or comments should also
be directed to Mr. Hand.

All written submissions made pursu-
ant to this notice will be made availa-
ble for public Inspection in the Office
of the Director. Power Supply and En-
gineering -Standards Division, during
regular business hours.
FOR FURTHER INFORMATION
CONTACT:.

Rowland C. Hand. Sr.. (202) 447-
4413.
Dated: March 7.1979.

JoE S. ZoLLEr.
ActingAssistant

Administrator-Electrie.
[FR Dom. 79-7753 Fied 3-12-79; 9:28 am]

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979

14607



14608

nottces
This section of' the FEDERAL REGISTER* contains documents other than rules or-proposed rulbs that are applkable to. the public. Notices of hearing& and

investigations; committee meetings, agency decisions-andf rulings, delegations of authority, filing of petitions and appliccitions and agency statements, of
organization- and functions- are examplbs of documents appearingin- this section.

[6110-01-M]
ADMINISTRATIVE CONFERENCEOF-

THE UNITED STATES

COMMITTEE ON3 INEORMAE ACTION

Meeting,

Pursuant to the Federal Advisory
Committee Act (Pubr. L.. 92-463), notice
is hereby- given of a meeting of the
Committee, on. Informal Action of the
Administrative Conference of the
United States, tobe held: at 10:00 a.m.,
March 26, 1979 in the library of the
Administrative Conference, the
Gelmar Building, 21207 L Street, XW.,
Suite 500, Washington, D.C.

The Committee will meet to consider
the second draft of a study, of' the as-
sessment and mitigation of civil money
penalties by federal administrative
agencies; The study has been conduct-
ed for the- committee by- Professor
Colin S. Diver. Tentative recommenda-
tions-will' bediscussed.

Attendance is open to the interested
public, but limited' to the space availa-
ble. Persons, wishing to attend' should
notify this office at least two days in
advance., The Committee Chairman, if
he deems it appropriate may permit
members of the public to present oral
statements, at the, meeting;. , any
member of the- public 'may file a: writ-
ten statement with the Committee
before, durirfg or after the meeting.

For further information concerning
this, meeting contact Jeffrey Lubbers
(202-254-7065),, Minutes of the meet-
ing will be- available on request.

RICHARD iK. BERG, -

Executive Secretary,
MAoRor 6, 1979:
-FR Doc. 79-T460 Fled 3-12-79; 8:45 am]

[4310-10-M]

ADVISORY COUNCIL OL HISTORIC
PRESERVATION:

PROTECTION OF HISTORIC AND CULTURAL
PROPERTIES

Agreement regarding the Livestock Grazing
and Range Improvement Programs of the

Bureau of'Land Managemenr

AGENCY: Advisory Council onf Histor-
Ic Preservation.
ACTION. Notfce.

SUMMARY- The Advisory Council on
Historic Preservation, proposes to ex-
ecute a Programmatrc 'Memorandum
of Agreement pursuant to Section
800.8- of the regulations for the "Pro-
tection of - Historic and" Cultural Re-
sources" (36 CFR' Part 800)' with the
Department of the-Interfor-, Bureau of
Land' Management, and the- National
Conference of State Historic- Preserva-
tion- Officers concerning the Livestock
Grazing and Range Improvement Pro-
gram in the 1l1 Western. States of Ari-
zona, California, Colorado, Idaho,
Montana Nevada, - New Mexico,
Oregon, Utah', Washington, and Wyo-
ming. The, program is. authorized, by
the- Taylor Grazing Act of 193.4z (43
U.S.C 315) and the Federal Land
Policy and Management Act of 19,76
(43 U-.SC 1701). The agreement, pro-
vides a system that will insure that
the Bureau, of Land Management will
gi.Ve adequate consideration to historic
and cultural properties in the grazing
management program in order to meet
the requirements- of Section 106 of the
National Historic Preservation" Act (16
U.S.C. 470f).
COMMENTS.DUE: April, 12.197.9.
ADDRESS: Comments. should be. ad-
dressed to Executive Diiector.Adviso-
ry- Council on, Historic- Preservation,
1522 K Street NW., Suite- 510, Wash-
ington; D.C. 20005.
FOR 'FURTHER INFORMATION
CONTACT-

Peter I. Smith, Acting Director,
Office of Intergovernmental Pro-
grams and Planning, Advisory Coun-
cil on Historic Preservation, 1522 K
Street NW., Washington, D.C. 20005,
telephone: 202-254-3495.
Herrick- Hanks, Cultural Resource
Program Leader, Bureau of Land
Management, Department of the In-
terior, -18th and C Streets NW.,
Washington, D.C. 20240, telephone:
202-343-9353..

SUPPLEMENTARY INFORMATION:
This notice of the-proposed agreement

- invites comments- from interested par-
ties. Copies of, the-proposed hgreement
are available from either the Bureau
of Land Management or the Council.
The, agreement -concerns- the manner
in- which the Bureatr of Land Manage-
ment will meet its- responsibilities
under Section 106 of the National. His-
toric' Preservation Act and the Coun-
cil's implementing regulations, 36 CFR

Part 800. Section 106 requires that the
head of any Federal agency having In.
direct ordirect jurisdiction overa pro.
posed Federal or federally assisted or
licensed undertaking affecting proper-
ties in, or eligible- for the National Reg-
ister of Historic Places shall afford the
Council a reasonable opportunity for

* comment. In summary, the proposed
agreement provides that the Bureau
of Land, Management wilt conduct ap-
propriate surveys to. Identify historic
and cultural resources prior to under-
taking, any range improvement activi-
ties which involve land disturbance,
This information, will be provided to
the- appropriate State Historic Preser-
vation Officers. Livestock grazing and
range improvement program authori-
zations will be designed to avoid ad.
verse effects oft National Register and
eligible property unless it is not pru-
dent or feasible to do so. If an adverse
effect is identified on a National Reg-
ister or eligible property that Is not a
National Historic Landmark or a Na-
tional Historic Site, the Bureau of
Land Management will consult with
the- appropriate State Historic Preser.
vation Officer to develop mutually ac,
ceptable measures to mitigate the ad-
verse impact. If there is no mutually'
acceptable agreement between the
Bureau of Land Management and the
State Historic Preservation' Officer,
the undertaking will be referred to the
Council with a. request for comments
in accordance with 36 CFR Part 800,
The proposed agreement will, be re-
viewed on an ,annual basis, to deter-
mine whether It should be continued
or be modified. The parties to the
agreement believe- that the proposed
agreement provides a workable system
for expediting review of actions pro.
posed by the Bureau of Land Manage
ment as part of the Livestock Grazing
and Range Improvement Program
which will result in a decrease in
paper work and provide adequate pro-
tection for historic and cultural prop-
ertes.

ROBERT R. GARVEY, Jr.,
ExecutiveDirector.

EFR Doc. 79-7613 Fled 3-12-79; 8:45 am]
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NOTICES

[3410-16-M]
DEPARTMENT OF AGRICULTURE

Soil Conservation Service

SALT-CAMP CREEK WATERSHED, OKLAHOMA.

Intent Not to Prepare an Environmental Impact-
Statement

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1969; the Comcil on Environmental
Quality Guidelines (40 CFR Part.
1500); the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Depart-
ment of Agriculture, gives notice that
an environmental impact statement is
not being prepared for the remaining
work in the Salt-Camp Watershed
Project, Creek and Lincoln Counties,
Oklahoma.

The environmental assessment of
the remaining work in this federally
assisted action indicates that the proj-
ect will not cause significant adverse
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Roland R. Willis, State
Conservationist, has determined that
the preparation and review of an envi-
ronmental impact statement is not
needed for the remaining work in this
project.

The project concerns a plan for wa-
tershed protection, flood prevention,
municipal water supply, and recrea-
tion. The remaining planned works of
improvement include land treatment,
critical area treatment, and 24 single
purpose floodwater retarding struc-
tures.

The notice of intent not to prepare
an environmental impact statement
has been forwarded to the Environ-
mental Protection Agency. The basic
data developed during, the environ-
mental assessment is on file and may
be reviewed by interested parties at
the Soil Conservation Service, Farm
Road and Brumley Street, Stillwater,
Oklahoma 74074. An environmental
impact appraisal has been prepared
and sent to various Federal, State, and
local agencies and interested parties. A
limited number of copies of the envi-
ronmental impact appraisal are availa-
ble to fill single copy requests.

No administrative action on imple-
mentation of the proposal will be
taken until April. 12; 1979.
(Catalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Act, Public Law 83-
566, 16 U.S.C. 1001-1008)

Dated: March- 6, 1979.
Jos'PH W_ HAAs,

Assistant Administrator for
'Water Resources, Soil Conser-
vationmService

[FR Doe. 79-7594 Filed 3-12-79; 8:45 am]

[6820-32-M]

ARMS CONTROL AND
DISARMAMENT AGENCY

GENERAL ADVISORY COMMITTEE

Meeting

Notice is hereby given in accordance
with Section IO(a)(2) of the Federal
Advisory Committee Act. 5 U.S.C. App.
r, (the Act) and paragraph 8b of Office
of Management and Budget Circular
No. A-63 (Revised Alarch 27, 1974)
(the OMB Circular), that a meeting of
the General Advisory Committee
(GAC) is scheduled to be held on April
19, 1979 from. 9 a.m. to 6 p.m. and on
April 20, 1979 from 9 a m. to 6 p.m. at
2201 C Street NW., Washington, D.C.,
in Room 7516.

The purpose of the meeting Is for
the GAC to receive briefings and hold
discussions concerning arms control
and related issues which will involve
national security matters classified In
accordance with Executive Order
12065, dated June 28, 1978.

The meeting will be closed to the
public in accordance with the determi-
nation of March 5, 1979 made by the
Acting Director of, the U.S. Arms Con-
trol and Disarmament Agency pursu-
ant to Section 10(d) of the Act and
paragraph 8d(2) of the OMB Circular
that the meeting will be concerned
with matters of the type described in 5
U.S.C. 552(b)(1). This determination
was made pursuant to a delegation of
authority from the Office of Manage-
ment and Budget dated June 25, 1973
issued under the authority of Execu-
tive Order 11769 dated February 21,
1974.

Dated: March 7, 1977.
Smimy D. ANDnnsoN,

Advisory Commfte,
Management Officer.

EFR Doe. 79-7593 Fied 3-12-79: 8:45 am]

[6320-01-M]

CIVIL AERONAUTICS BOARD

[Docket 34965; Dated: Uarch 8. 19791

DIRECT SALE OF CHARTER AIR
TRANSPORTATION

Request-for Comments

AGENCY: Civil Aeronautics Board.
ACTION: Request for comments.
SUMMARY: The Airline Deregulation
Act of1978 requires the Civil Aeronau.
tics Board to report to Congress by
May 1, 1979, on whether air carriers
should be permitted to sell charter
tours directly to the public or to ac-
quire control of persons authorized to
sell- tours. The CAB. requests com-
ments'on Its tentative decision to allow

these direct sales and control relation-
ships.

DATES: Comments by:April 9, 1979.
Comments and, other relevant infor-

mation received after these dates will
be considered by the Board only to the
extent practicable.

ADDRESSES: Comments should be
sent to Docket 34965, Docket Section.
Civil Aeronautics Board, Washington.
D.C. 20428. Docket comments may be
examined at the Docket Section, Civil
Aeronautics Board, Room 711, Univer-
sal building, 1825 Connecticut Avenue
NW., Washington, D.C. as soon as
they are received.

FOR FURTHER INFORMATION
CONTACT.

Patricia T. Szrom, Special Authori-
ties Division, Bureau of Pricing and
Domestie Aviation, Civil Aeronautics
Board, 1825 Connecticut Avenue,
Washington, D.C. 20428, 202-&73-
5088.

SUPPLEMENTARY INFORMATION:
Section 108 of the Act requires the
Board to submit a report to Congress
by May 1, 1979, on the question
whether the Act and the Board's regu-
lations should be amended to allow air
carriers to sell "tours" directly to the
public and to acquire control of per-
sons authorized to sell tours to the
public. The report Is to evaluate the
effects which allowing these changes
would have on the traveling public,
the charter operator industry, the
travel agent industry, and the differ-
ent classes of air carriers. By this
notice the Board is requesting com-
ments from the public on vhat it
should recommend to Congress.

Direct air carriers (those air carriers
that actually operate aircraft) are cur-
rently prohibited from selling passen-
ger charter transportation directly to
Individual travelers. Instead, direct air
carriers may only charter aircraft to
authorized charter operators who in
turn organize and sell charters to the
general public or to qualifying groups.
Direct air carriers are also prohibited
from controlling charter operators.
These prohibitions derive in part from
the Federal Aviation Act and in part
from the Board's regulations, and they
apply to all direct carriers, whether
certificated for scheduled service
under § 401(d)(l) of the Act or certifi-
cated solely for charter service under
§ 401(d)(3).

INTERPRETATIONS

Section 401(n)(4) of the amended
Act carries forward the prohibition
that previously appeared as section
101(37), against any- "charter air carri-
er" (formerly supplemental air carri-
er) selling and "inclusive tour in air
transportation" by selling "individual

FEDERAL REGISTER, VOL 44, NO. S0-TUESDAY, MARCH 13, 1979

14609



NOTICES

tickets directly to members of the gen-
eral public," or by having a control re-
lationship with a person authorized to
make such sales. It has never been en-
tirely clear whether by this provision
Congress had in mind anything more
than inclusive tour charters. the lan-
guage of the statute certainly does not
cover all types of charters-all
charters are not sold as inclusive
tours. On the other hand, at the time
the provision was passed in 1968, inclu-
sive tour charters were the only type
that was available to tile general
public, so Congress jntent may hive
been broader than its language. The
Board has always by regulation pro-
hibited direct sales to the general
public of any types of charters. If it
had not, the sense of the provision
would have been considerably diluted:
tours can be added on to an air-only
charter by a tour operator or a-travel
agent to accomplish the same thing as
an Inclusive tour as far as the public is
concerned. Furthermore, the Board
has never allowed direct sales of
charters by carriers with route certifi-
cation under section 401(d)(1). Never-
theless, these prohibitions are broader
than that of the statute itself.

Section 108, however, which requires
the Board report on direct sales, is
worded more broadly than section
401(n)(4). Although it certainly is re-
ferring to that section when It ad-
dresses whether "this Act" should be
amended to allow direct sales (since
401(n)(4) is the only section in the Act
that prohibits them), it also questions
whether the "regulations -of the
Board" should be so amended. In addi-
tion, It uses the word "tour" unmodi-
fied by the word "inclusive," and
refers broadly to "air carriers" rather
than only to supplemental or charter
carriers. Thus, taken literally section
108 covers the direct sales of anything
that could be called a "tour" by any
type of air carrier.

Upon examination, it seems that the
scope of the subject addressed by sec-
tion 108 is somewhat more limited. In-
clusive tours other than charters, ie.,
those sold as an adjunct to scheduled
service, are not prohibited and have
long been sold in large volume by
route carriers certificated under sec-
tion 401(d)(1). Since the question set
forth in section 108 is whether the Act
and Board regulations "should be
amended to permit" these activities, it
seems clear that Congress was not con-
templating any new restrictions or
prohibitions on scheduled-service
tours, and therefore that charters-
the form of air transportation whose
direct sale to the general public has up
to now been prohibited-are what the
section is concerned with.

Another question is whether the
charters impliedly referred to by sec-
tion 108 are limited to inclusive tour

charters, since the word "inclusive" is
not present, and the word "tour" does
not by itself have a clear historical
definition in the industry. Although
therelis no clear indication of congres-
sional intent on this point, we think
that the report should consider the
possibility of marketing directly all
types of charters. Inclusive tours were
the earliest type of charter permitted
to be sold to the general public, but
under today's Public charter rule'
ground accommodations are offered or
not at the discretion of the charter op-
erator. It will be advantageous to con-
sider all aspects of the problem in the
report to Congress, and that is prob-
ably why the draftsmen of the Act
chose broad language to describe the
subject to be covered.

BACKGROUND

Charter transportation was original-
ly provided by irregular, unscheduled
air carriers that did not hold certifi-
cates issued by the Board. The Board
gave these carriers temporary exemp-
tions from the Federal Aviation Act,
allowing them to operate flights that
supplemented service offered by regu-
larly certificated (schedule) carriers in
situations'where the scheduled carri-
ers were not able to meet air transpor-
tation needs. In 1962, Congress amend-
ed the Federal, Aviation Act to allow
the certification of "supplemental car-
riers" to provide charter service. Thus,
supplemental carriers could provide
charter service without periodically
obtaining temporary exemptions from -
the Board.

The amendment enacted by Con-
gress in 1962 restricted supplemental
carriers to "charter service," as op-
posed to individually-ticketed service.
The limitation to charter service was
-intended by Congress to protect the
scheduled carriers, which were re-
quired to serve unprofitable points,
from suffering diversion of revenues
from their -rofitable -routes to the
supplementals. It was though that in-
dividuaally ticketed service by supple-
mentals would merely shift passengers
from scheduled carriers to supplemen-
tal carriers, but that charter service
would generate new customers who
would not otherwise buy individual
tickets, and therefore that charter
service would not produce substantial
diversion. Also supplemental carriers
were believed to be less responsible
than the scheduled carriers, and they
were therefore limited to charter oper-
ations.

Since 1962, the original reasons for
the prohibition have disappeared. The
scheduled carriers no longer need to
be protected from competition by the
supplemental carriers, and supplemen-
tal, carriers have proved themselves
safe and responsible. In addition,
there is little differentiation between

scheduled and charter service from
the consumer's -viewpoint now that the
Board has removed the purchase con-
ditions on charters (such as advance
purchase, minimum stay, and round.
trip requirements) and approved many
scheduled discount fares equal to or
less than charter fares. Finally, for
many years, charter service has played
a role much different than that origi-
nally envisioned for It. Rather than
filling in the gaps as "supplemental
service" where scheduled carriers have
been unable to provide enough service,
charters have been operated in mar-
kets where there was ample scheduled
service and in other markets where
scheduled carriers would not have con-
sidered initiating scheduled service,
aggressively competing as an alterna-
tive, rather than a supplemental, serv-
ice.

EcoNoIC CoNsDraxMrONs ',

There are several economic argu
ments in favor of permitting charter
air carriers to market individually-
ticketed service. Advocates for such a
change have argued that It would
allow all carriers to enter profitable
markets and to leave unprofitable
ones easily. The National Air Carrier
Association claims that direct sales
would enable carriers to monitor book-
ings, which in turn would allow them
to revise flight schedules quickly, re-
sulting in decreased ferry mileage, Im-
proved crew utilization, streamlined
maintenance planning, and rapid de-
tection of cancellations. Eliminating
the tour operator might possibly de-
crease the retail price of charter
travel. Finally, some persons have
argued that merging air carriers and
charter operators would allow the pro-
motion of charters to areas previously
unserved because charter operators
have been unable or unwilling to take
the risk.

On the other hand, It has been
argued that allowing direct sales
would dampen competition in the va-
cation tour industry, decreasing the
types and quality of services offered to
the public. Traditionally, charters
have been arranged and sold by inde.
pendent charter operators who spe-
cialize in arranging attractive and
sometimes novel charter tours, and
assume the risk and financial loss for
unsold seats. These charter operators
have benefited the traveling public by
encouraging the scheduled carriers to
keep their prices competitively low
and by promoting and developing new
travel destinations. If direct sales by
air carriers are permitted, these sales
may soon constitute the lion's share of
the vacation market. Since continu-
ously profitable operations often re-
quire a large enough volume to ar-
range back-to-back tours and continu-
ous use of aircraft, many remaining in-
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dependent operators may be too small
to compete, and market entry by new
operations could become difficult.
Also, if consumer protection require-
ments, such as charter prospectus
filing and escrow and bonding provi-
sions, are more stringent for independ-
ent operators than for direct carriers,
the independent operators will be fur-
ther induced to merge or affiliate with
direct carriers. Thus, the number of
independent charter operators could
decrease. Some persons argue that ver-
tical integration could lead to higher,
rather than lower, charter prices, as
carriers assume the risk for unsold
seats.

If there are short-run aircraft short-
ages, allowing direct sales of tours by
air carriers could put independent op-
erators at a disadvantage in procuring
aircraft for tours. The direct carriers
may prefer to use available aircraft for
individually-ticketed operations rather
than charter operations, or they might
reserve scarce charter aircraft for
tours of their affiliates.

Allowing direct sales and air carrier
control of charter operators would, in
any event, give direct air carriers
greater autonomy in their operations,
consistent with the scheme of deregu-
lation. Of course, if vertical integra-
tion had no advantages of efficiency,
air carriers might continue to employ
tour operators as before. If vertical in-
tegration did offer greater efficiencies,
inefficient, operators would be driven
from the market, but this would not
necessarily mean a reduction in com-
petition. We are requesting informa-
tion on the competitive effects of
direct sales and vertical integration,
and we will carefully consider evidence
that vertical integration might lead to
an oligopoly structure or uniform
practices in the industry.

EFFECT Ox ROUTE SYSTEM

One aspect that must be considered
regarding the possible direct sales of
charter flights by air carriers is the
possibility that,,given the radical.liber-
alization of other rules concerning
charters that culminated in the Public
Charter rule (14 CFR Part 380, SPR-
149, 43 FR 36604, August 18, 1978),
with direct sales to the public the
term "charter" loses its meaning. The
implications of this are more than just
semantic.- If, as we assume, "direct
sales" means individual sales, then of
course there is no "contract" for
which to prescribe a minimum con-
tract size within the meaning of the
Public Charter rule. Furthermore, as
pointed out in SPR-149, the require-
ment for sale through an intermediary
is actually a complex of requirements
including filing of a prospectus, pre-
scribed contract terms, bonding and
escrow requirements , and other rules
directed, at charter operators. If those

were not present, the type of service in
question, from the viewpoint of the
traveling public, might differ from
"scheduled service" only in that it
would carry a different label. But even
that cosmetic distinction may have no
substance; there is no fixed require-
ment that air transportation conduct-
ed under a route award under section
40(dX)-the activity that Is normal-
ly known as "scheduled service"-be
"scheduled" in .any particular way.
Conversely, there is no prohibition on
conventional charters, such as Public
Charters run by charter operators.
being conducted according to pub-
lished schedules.

Thus, if Public Charters were sold
directly to the public on an individual-
ly-ticketed basis by a charter air carri-
er, there might be no important re-
maining distinction between that serv-
ice and the same service offered today
under section 401(d)(1) certificates.
This is as true of service that includes
some ground accommodations (teU. an
inclusive tour) as of any other service.
There are actually some requirements
such as denied boarding compensation
(14 CFR Part 250), and those related
to tariffs, that would continue presum-
ably to apply only to section 401(d)(1)
("scheduled") service. These, however,
reinforce the point that directly-sold
Public Charters would be a service at
least as unrestricted as what we cur-
rently call scheduled service. With this
in view, It can be seen that the ques-
tion underlying the report required by
section 108 does not primarily involve
limitations on a service being offered,
but route limitations. If -charter air
carriers. may sell Public Charters di-
rectly to the public, whether or not
the services are called "charters" or
"tours," it means that they may at will
provide any kind of air transportation,
including regularly scheduled service.
to any markets for which they have
operating authority. If the same per-
mission to sell "charters" directly is
granted-to 401(d)(1) carriers, they also
will be able to fly anywhere with any
service, subject only to the offroute
charter limitations. Therefore, allow-
ing the direct sale of Public Charters
by air carriers would have a profound
effect on domestic markets, and to the
degree permitted by foreign govern-
ments, on international markets.

This might not be in accordance
with the schedule for deregulation of
routes established by the Deregulation
Act of 1978. A possible course of action
that would avoid this result, while still
allowing carriers to market charters
directly, would be to impose restrictive
conditions on charters that are sold di-
rectly or through. subsidiaries. These
could take the form, for example, of
requirements for advance purchase;
ground package, round trip or mini-
mum stay, with various levels and

combinations. That action would still
constitute a liberalization of charters,
since the present Public Charter rule
would remain effective for charters
conventionally sold through independ-
ent charter operators. Air carriers
would thus fie able to provide directly-
marketed air transportation in any
markets open to US. air carriers, but
in the form of charters somewhat
more restricted than Public Charters.
Comments are specifically requested
on. the best combination(s) of restric-
tions for this purpose.

Another option that of course must
be considered is to leave the rules as
they are at present, permitting no
direct sales of charters to the general
public. This would avoid any harmful
effects to the elements of the travel
industry that now depend on charters,
and leave In place a form of travel and
travel enterprise that has been an im-
portant competitive spur to scheduled
service in vacation markets. Of course.
as the charter air carriers have point-
ed out, direct marketing would offer
them greater flexibility and possibly
some cost savings. Given the hberaliza-
tions that have already taken place in
the marketing of charters, the extent
of the economic benefits that would
flow from allowing their direct sale re-
mains an open question.

A further question on which the
Board would like to receive comment
Is whether it would be advisable- to
relax the direct-sales prohibition on
an interim basis, by rule changes
before Congress acts on the report.
The prohibition of section 401(nX4) is
subject to the exemption powers of
the Board under section 416. Further-
more, as discussed above, section
401(n)(4) only relates to charter air
carriers, and, read literally, only to in-
clusive tour charters. Although we are
reluctant to make sweeping changes of
this nature until the legal and policy
Issues are resolved, it may be that
narrow, selected openings in the bar-
rier to direct sales, with restrictions of
the type discussed that would contin-
ue to maintain the distinctiveness of
certificated route service, could help
to provide some answers to the ques-
tions we are considering here.

We solicit Ideas from the industry
and the public about how the contem-
plated changes would affect the
public, charter operators, travel
agents, and air carriers. The Board
asks commenters to focus on these
questions:

(1) How will allowing unlimited
direct sales. or air carrier control of
tour operators, affect charter service?
Will It disappear? Is there any public
policy need for special protection of
charter tour operators?

(2) How will direct sales affect
charter prices, if at all? If direct carri-
ers assume the costs of marketing and
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of unsold seats, will if affect charter
prices? Will elimination of the charter
operator middleman result in lower
charter prices?

(3) If direct sales are allowed, what
changes if any should the Board make
in its charter regulations (14 CFR
Parts 207, 208, 212, 214, 372, 380)?
What restrictions, alone or in combi-
nation, should be imposed on such
charters that do not now apply to
Public Charters? Should directly sold
service be cQnsidered charter service
for any purposes? Should carriers of-
fering directly-sold service ever be re-
quired to file prospectuses, post per-
formance bonds, and enter into par-
ticipant contracts? Should such re-
quirements be applied to .carriers
below a certain size, or in other de-
fined categories?

(4) How will direct sales affect the
incentive to experiment in new mar-
kets and offer a variety of charter
services to consumers?

(5) If direct sales are allowed, the
charter air carriers may wish to set up
marketing counters at airports-and the
scheduled carriers may wish to expand
their existing counters. Is any Board
involvement in this process needed?

(6) Are there any antitrust problems
that need special consideration? What
economic or other advantages, and
what disadvantages, might result from
vertical integration? Will the proposal
lead to a substantial reduction in com-
petition or to unfair or deceptive prac-
tices?

(7) What implications, if any, will al-
lowing diiect charter sales havefor in-
ternational markets in particular?

(8) What impact, if any, would direct
sales of charters have on the regular-
Ity, dependability, availability, and
price of scheduled service?

(Sees. 108, 204 of the Federal Aviation Act
of 1958, as amended, '92 Stat. 1710, 72 Stat.
743; 49 U.S.C. 1308, 1324.)

By the Civil Aeronautics Board.

Pu Yims T. KAYLOR,
Secret r.

[FR Doe. 79-7588 Filed 3-12-79; 8:45 am]

[6320-01-M]

CIVIL AERONAUTICS BOARD

[Docket No. 33363]

FORMER LARGE IRREGULAR AIR SERVICE
INVESTIGATION

Hearing

The hearing on the application of
Two Americas Trading Co., Inc., d.b.a.
International Charter Brokers, will be
held on 5 April 1979 in Room 1003,
Hearing Room C, Universal Building
North, 1875 Connecticut Avenue, NW.,
Washington; D.C. 20428, and will com-
mence at 9:00 a.m.

NOTICES

Dated at Washington, D.C., March 7,
1979.

RuDoLF SOBERNHEIM,
Administrative Law Judge.

[FR Doe. 79-7587 Filed 3-12-79; 8:45 am]

[6335-01-M]

COMMISSION ON CIVIL RIGHTS
ALASKA ADVISORY COMMITTEE

Cancellation of Meeting

Notice is hereby given, pursuant to
the provisions'of the'Rules and Regu-
lations of the U.S. Commission on
Civil Rights, that a planning meeting
of the Alaska, Advisory Committee
(SAC) of the Commission originally
scheduled for March 16, 1979 pub-
lished in the FEmERAL REGISTER, Febru-
ary 21, 1979, (FR Doc. 79-5299) on
page 10528 has been cancelled.

Dated at Washington, D.C., March 7,
1979.

Jom I. Bnncx,
Advisory Committee
Management Officer.

[FR Doc. 79-7569 Filed 3-12-79; 8:45 am]

[6335-01-M] -

ALASKA ADVISORY COMMITTEE

Cancellation of Meeting

Notice is hereby given, pursuant to
the provisions of the Rules and Regu-
lations "of the U.S. Commission on
Civil Rights, that a planning meeting
of the Alaska Advisory Committee
(SAC) of the Commission originally
scheduled for March 16, 1979 pub-
lished in the FEDERAL REGIsER, March
2, 1979, (FR Doc. 79-6292) on page
11817 has been cancelled.

Dated at Washington, D.C., March 7,
1979.

JOHN I. BINKLEY,
Advisory Committee

Management Officer.
[FR Doc. 79-7570 Filed 3-12-79; 8:45 am]

[6335-01-M]

GEORGIA ADVISORY COMMITTEE

Agenda and Notice of Open Meeting

Notice is hereby given, pursuant to
.the provisions of the Rules and Regu-
lations of the U.S. Commission on
Civil Rights, that a planning meeting
of the Georgia Advisory Committee
(SAC) of the Commission will convene
at 2:00 p.m. and will end at 5:30 p.m.
on April 6, 1979, in the Mariott Hotel,
Courtland' and International Blvd.,
Lincoln Suite, Atlanta, Georgia 30303.

Persons wishing to attend this open
meeting should contact the Commit-
tee Chairperson,-or the Southern Re-
gional Office of the Commission, 75

Piedmont Avenue, N.E., Atlanta, Geor-
gia'30303.

The purpose of this meeting is to
discuss report of SAC Chairpersons'
conference; status report of the Geor-
gia Advisory Committee's study on
Georgia State Government Employ-
ment Practices Affecting Minorities
and Women.

This meeting will be conducted pur-
suant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 8,
1979.

JoHN I. BINKLEY,
Advisory Committee
Management Officer,

!FR Doc. 79-7571 Flied 3-12-79: 8:45 am]

[6335-01-M]

HAWAII ADVISORY COMMITTEE

Agenda and Notice of Open Meeting

Notice Is hereby given, pursuant to
the provisions of the Rules and Regu-
lations of the U.S. Commission on
Civil Rights, that a planning meeting
of the Hawaii Advisory Committee
(SAC) of the Commission will convene
at 7:00 p.m. and will end at 9:30 p.m.
on March 30, 1979, in the Ala Moana
Hotel, 541 Atkinson Drive, Honolulu,
Hawaii 96814.

Persons wishing to attend this open
meeting should contact the Commit-
tee Chairperson, or the Western Re-
gional Office of the Commission, 312
North Spring Street, Room 1013, Los
Angeles, California 90012.
. The purpose of this meeting Is to
plan the Native Hawaiian Project.

This meeting will be conducted pur-
suant to the provisions of. the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 7,
1979.

JOHN I. Bi[LE,
Advisory Committee

Management Officer
[FI Doe. 79-7567 Filed 3-12-79: 8:46 am]

[6335-01-M]

MINNESOTA ADVISORY COMMITTEE
Agenda and Notice of Open Meeting

Notice Is hereby given, pursuant to
the provisions of the Rules and Regu-
lations of the U.S. Commission on
Civil Rights, that a planning meeting
of the Minnesota Advisory Committee
(SAC) of the Commission will convene
at 6:00 p.m. and will end at 9:00 p.m.,
April 18, 1979, at Capp Towers, Chan-
delier Room, 77 E. 9th Street, St. Paul,
Minnesota 55119.

Persons wishing to attend this opeh
meeting should contact the Commit-
tee Chairperson, or the Midwestern
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Regional Office of the Commission,
230 South Dearborn Street, 32nd
Floor, Chicago, fllinois 60604. -

The purpose of this meeting is to
discuss development stages of the
Twin Cities Police/Community Rela-
tions Project; also rechartering of the
Committee will be discussed.

This meeting will be conducted pur-
suant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 7,
1979.

- JoMr I. BINKn=y,
Advisory Committee
Management Officer.

[FR Doc. 79-7568 Filed 3-12-79; 8:45 am]

[6335-01-M]

VERMONT ADVISORY COMMITTEE

Agenda and Notice of Open Meeting

Notice is hereby given, pursuant to
the provisions of the Rules and Regu-
lations of the U.S. Commission on
Civil Rights, that a planning meeting
of the Vermont Advisory Committee
(SAC) of the Commission will convene
at 7:30 p.m. and will end at 9:30 p.m.,
on April 5, 1979, at the Tavern Motor
Inn, Montpelier, Vermont.

Persons wishing to attend this open
meeting should contact the Commit-
tee Chairperson, or the Northeastern
Regional Office of the Commission, 26
Federal Plaza, Room 1639, New York,
New York 10007.

The purpose of this meeting is to
discuss program planning.

This meeting will be conducted puf-
suant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 5,
1979.

JOHN I. BnsuxLEY,
Advisory Committee
Management Officer.

[FR Doc. 79-7566 Filed 3-12-79; 8:45 am]

(3510-17-M]

DEPARTMENT OF COMMERCE

Economic Development Administration

CARTERET COUNTY CONVENTION CENTER,
BOGUE BANKS, NORTH CAROLINA

Intent To Prepare an Environmental Impact
Statement

Notice is hereby given that, pursu-
ant to Section 102(2)(C) of the Nation-
al Environmental Policy Act of 1969,
the Economic Development Adminis-
tration (EDA) of the Department of
Commerce will prepare an Environ-
mental Impact Statement (EIS) on the
proposed Carteret County Convention
Center, Bogue Banks, North Carolina.

The proposal involves site develop-
ment and construction of a multi-pur-
pose 3,500 seat convention center. Also

NOTICES

included In the project are: an 1,100
vehicle parking area; multi-use meet-
Ing rooms and facilities; concessions;
water, storm and sanitary sewers;
lighting; and, related appurtenances.

Alternatives to the proposed conven-
tion-center include different sites both
on Bogue Banks and the mainland,
design and configuration changes, and
different projects having similar eco-
nomic and community benefits.

Pursuant to Council on Environmen-
tal Quality regulations, a scoping
meeting will be held near the project
site to both inform interested parties
and to solicit their comments. A notice
will be published In the local newspa-
per two weeks prior to the meeting in-
dicating the time, date, and location of
the scoping meeting.

Comments and questions regarding
the convention center or the EIS
should be addressed to ir. Jack D.
Price, EIS Coordinator. Room 7217
(EDA), U.S. Department of Commerce,
Washington, D.C. 20230.

Dated: March 6, 1979.
RoBaEr T. HALL,

Assistant Seeretary
for Economic DevelopmenL

[FR Doc. 79-7458 Filed 3-12-79; 8:45 am]

[3510-25-M]

Industry and Trade Administration

COMPUTER PERIPHERALS, COMPONENTS
AND RELATED TEST EQUIPMENT; TECHNICAL
ADVISORY COMMITTEE

Partially Closed Meeting

Pursuant to section 1O(a)(2) of the
Federal Advisory Committee Act, as
amended, 5 U.S.C. App. (1976), notice
is hereby given that a meeting of the
Computer Peripherals, Components
and Related Test Equipment Techni-
cal Advisory Committee will be held
on Thursday, March 29, 1979, at 9:30
a.m. In Room 3817, lain Commerce
Building. 14th Street and Constitution
Avenue, N.W.. Washington. D.C.

The Computer Peripherals, Compo-
nents and Related Test Equipment
Technical Advisory Committee was
initially established on January 3,
1973. On December 20, 1974. January
13, 1977 and August 28, 1978, the As-
sistant Secretary for Administration
approved the recharter and extension
of the Committee, pursuant to Section
5(c)(1) of the Export Administration
Act of 1969. as amended, 50 U.S.C.
App. Sec. 2404(c)(1) and the Federal
Advisory Committee Act.

The Committee advises the Office of
Export Administration with respect to
questions involving (A) technical mat-
ters,' (B) worldwide availability and
actual utilization of production tech-
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nology, (C) licensing procedures which
affect the level of export controls ap-
plicable to computer peripherals, com-
ponents and related test equipment,
Including technical data or other in-
formation related thereto, and (D) ex-
ports of the aforementioned commod-
Ities and technical data subject to mul-
tilateral controls in which the United
States participates including proposed
revisions of any such multilateral con-
trols.

The Committee meeting agenda has
five parts:

GENMtAL Szssxo.s

1. Opening remarks by the Chairman.
2. Presentation of papers or comments by

the public.
3. Report by Eric Fine of the CIA. on for-

eign availability.
4. Subcommittee reports:
A. Foreign Availability;
B. Memory and Media:
C. Display and Terminals and
D. Export Regulations.

EZMCUrv SEssoxo.
5. Discussion of matters properly classi-

fied under Executive Order 11652 or 12065,
dealing writh the US. and COCOM control
program and strategic criteria related there-
to.

The General Session of the meeting
is open to the public, at which a limit-
ed number of seats will be available.
To the extent time permits members
of the public may present oral state-
ments to the Committee. Written
statements may be presented at any
time before or after the meeting.

With respect to agenda Item (5), the
Assistant Secretary for Administra-
tion, with the concurrence of the dele-
gate of the General Counsel, formally
determined on September 6, 1978, pur-
suant to section 10(d) of the Federal
Advisory Committee Act, as amended
by section 5(c) of the Government in
the Sunshine Act. Pub. L. 94-409, that
the matters to be discussed in the x-
ecutive Session should be exempt from
the provisions of the Federal Advisory
Committee Act relating to open meet-
ngs and public participation therein,
because the Executive Session will be
concerned with matters listed in 5
U.S.C. 552b(c)(1), Such matters are
specifically authorized under criteria
established by an Executive Order to
be kept secret In the interests of the
national defense or foreign policy. All
materials to be reviewed and discussed
by the Committee during the Execu-
tive Session of the meeting have been
properly classified under Executive
Order 11652 or 12065. All Committee
members have appropriate security
clearances.

The complete Notice of Determina-
tion to close meetings or portions
thereof of the series of meetings of
the Computer Peripherals, Compo-
nents and Related Test Equipment
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Technical Advisory Committee and of
any subcommittees thereof, wyas pub-
lished in the FEDERAL REGISTER on Sep-
tember 14, 1978 (43 FR 41071).

,Copies of the minutes of the Gener-
al Session will be available by calling
Mrs. Margaret Cornejo, Operations Di-
vision, Office of Export Administra-
tion, U.S. Department of Commerce,
Washington, D.C. 20230, phone 202-
377-2583.

For further information contact
Mrs. Cornejo either in writing or by
phone at the address or number
shown alaove.

Dated: March 8, 1979.
LAWRENCE'J. BRADY,

Acting Director, Office of Export
Administration, Bureau of
Trade Regulation, U.S. Depart-
ment of Commerce.

CFR Doc. 79-7609 Filed 3-12-79; 8:45 am]

[3510-25-M]
NUMERICALLY CONTROLLED MACHINE TOOL;

TECHNICAL ADVISORY COMMITTEE

Change in Meeting Date

This notice is given to advise of a
change In date of the meeting of the
Numerically Controlled Machine Tool
Technical Advisory Committee. The
Committee will meet Thursday, April'
5, 1979, at 10:00 a.m. in Room 6802,
Main Commerce Building, 14th Street

. and Constitution Avenue, N.W., Wash-
ington, D.C., rather than Monday,
March 19, 1979, as previously an-
nounced. A notice of meeting was pub-
lished in the issue of March 1, 1979 (44
FR 11572).

Dated: March 6, 1979.
LAWRENcE J. BRADY,

Acting Director, Office-of Export
Administration, Bureau, of
Trade Regulatiqn, Department
of Commerce.

CFR Doc. 79-7610 Filed 3-12-79; 8:45 am]

[3510-03-M]

Maritime Administration

[Docket No. S-639]

GREAT LAKES-ATLANTIC STEAMSHIP CO.

Amended Application

On September 1, 1978,1 Geat Lakes
Atlantic Steamship Company, a Michi-
gan Corporation, filed an application
for aid pursuant to Title VI (46 U.S.C.
1171-1183) of the Merchant Marine
Act, 1936, as amended, for a twenty-
year operating-differential subsidy

.agreement for the operation of a serv-
ice on Trade Area No. 1 (Great Lakes-
Western Europe) with alternate serv-
Ice via the port of Albany, New York,
during the closed navigation season on

NOTICES

the St. Lawrence Seaway. Notice of
this- application appeared In the FED-
ERAL REGISTER of September 27, 1978
(43 FR 43757).

- On February 28, 1979, the Assistant
Secretary of Commerce for Maritime
Affairs found and determined, among
other things, that annually, pursuant
to section 211, between approximately
December 15, and April 15, intermodal
service, between U.S. Great Lakes
ports and ports in the United King-
dom and Continent, via, U.S. North At-
lantic ports, under through intermodal
bills of, lading issued to and from
Great Lakes ports in conjunction with
connecting land carriers, when offered
ih connection with all-water -service
during the balance of the year, is es-
sential for the promotion, develop-
ment, expansion and maintenance of
the foreign'commerce of the United
States.

Accordingly, notice is hereby given
that Great Lakes-Atlantic has filed an
amended application dated March 2,
1979, with the Maritime Sfibsidy
Board pursuant to Title VI of the Mer-
chant Marine Act, 1936, as amended,
for a twenty-year operating-differen-
tial subsidy contract for operation on
the essential service as determined by
the Assistant Secretary. .

If this application is approved, Great
Lakes-Atlantic would operate a fleet of
five C3 and/or C4-type vessels, either
fully or partially containerized, on
Trade Area No. 1 between U.S. ports
on the Great Lakes and St. Lawrence
River, intermediate Canadian Great
Lakes ports and other ports along the
general track and ports in the United
Kingdom and Continental Europe.

Great Lakes-Atlantic intends to 'op-
erate its proposed service during the
open navigation season through the
St. Lawrence Seaway. During the
period when the St. Lawrence Seaway
is closed, between December 15 and
April 15, approximately, the applicant
would provide a substitute service via
a port in the North Atlantic range be-
tween Maine and Virginia with
through, intermodal bills of lading
issued to and from Great Lakes ports
in conjunction with connecting rail
carriers.

Great Lakes-Atlantic has proposed
to serve (1) the Great Lakes ports of
Chicago, Detroit and Montreal and
other Great Lakes ports on an induce-
ment basis and (2) the port of Grange-
mouth in the United Kingdom and the
ports of Rotterdam and Bremerhaven
on the Continent with calls on induce-
ment at other U.K. and Continental
ports. Great Lakes-Atlantic has
propsed a weekly service but has not
established maximum sailings.

Interested parties may inspect the
application in the Office of the Secre-
tary, Maritime Subsidy Board, Room
3099-B, Department 'of • Commerce

Building, Fourteenth and E Strcets,
N.W., Washington, D.C. 20230.

Any person, firm or corporation
having an interest In such application
who desires to offer views and com-
ments thereon. for consideration by
the Maritime Subsidy Board should
submit them in writing, in triplicate,
to the Secretary, Maritime 'Subsidy
Board, Washington, D.C. 20230 by the
close of business on March 23, 1979,

The Maritime Subsidy Board will
consider these views and comments,
and take such action with respect
thereto as may be deemed appropri-
ate.
(Catalog of Federal Domestic Assistance
Program No. 11.504, Operating-Dilfferentlid
Subsidies (ODS)).

By order of the Maritime SUbsidy
Board.

Dated: March 8, 1979.
JAmsrs S. DAWSON, Jr.,

Secretary.

(FR Doc. 79-7611 Filed 3-12-70 8:45 am]

[3510-04-M]

National Technical Information Service

GOVERNMENT-OWNED INVENTIONS

Availability for Licenslng

The Inventions listed below are
owned by the U.S. Government and
are available for domestic ahd possibly
foreign licensing in accordance with
the licensing policies of the agency-
sponsors. ,

Copies of the patents cited are avail.
able from the Commissioner of Pat-
ents & Trademarks, Washington, D.C.
20231, for $.50 each. Requests for
copies of patents must Include the
patent number.

Copies of the patent applications
can be purchased from the National
Technical Information Service (NTIS),
Springfield, Virginia 22161, for $4.00
($8.00 outside North American Conti.
nent). Requests for copies of patent
applications must include the PAT-
APPL number. Claims are deleted
from patent application copies sold to
the public to avoid premature disclo-
sure in the event of an interference
before the Patent and Trademark
Office. Claims and other technical
data will usually be made available to
serious prospective licensees by the
agency which filed the case.

Requests for licensing Information
on a particular invention should be dt-
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rected to the address cited for the
agency-sponsor.

DOUGLAS J. CAMPION,
Patent Program Coordinator,

National Technical. Inforna-
tion Service.

U.S. DEPARTmENT OF AGRIcUTRE, Research
Agreements and Patent Branch, Gener-
al Service Division, Federal Building,
Agricultural Research Service, Hyatts-
ville, MD 20782

Patent application 925.136: Method for Ap-
paratus for Verifying Declared Contents
of CertainSolids; file July 17, 1978.

Patent application 936.462: N-(3-Alkylami-
drolpyl)-N, N-Dimathyl-N-) P-Sulfobenzyl)
Ammonium Inner Salts; filed August 24,
1978.

Patent application 944.678: Differential
Action Extractor Comb; filed September
22, 1978.

Patent 4,077,196: Fiber Dispersing and Feed-
ing Apparatus for Open End Spinning.
filed November 2, 1976. patented March 7,
1978; not available NTIS.

Patent 4,080,480: Catalyzing Cellulosic Tex-
tile Finishing Processes with Phosphonic
Acid Derivatives; filed June 9, 1976; pat-
ented March 21, 1978; not available NTIS.

Patent 4,082,500: Process for Imparting
Wrinkle Recovery to Cotton Fabrics with
Vapors from Glycidol; filed May 6, 1977,
patented April 4, 1978; not available NTIS.

Patent 4,084,027: Process for Imparting Du-
rable Flame-Retardancy to Cotton-Polyes-
ter Blended Textiles; filed May 6. 1977,
patented April 11, 1978; not available
NTIS.

Patent 4,086,385: Flame Retarded Textiles
via Deposition of Polymers from Oligo-
meric Vinylphosphonate and Polyanmino
Compounds; filed'November 5, 1975. pat-
ented April 25. 1978; not available NTIS.

Patent 4,088,443: Aluminum Chlorhydrox-
ide-Phosphoric Acid Catalyst System for
Flash Cure Treatments to Give Improved
Durable-Press Properties in Cellulose Con-
taining Textiles;, filed February 6. 1976,
patented May 9, 1978; not available NTIS.

Patent 4,090,844: Process of Producing High
Performance Durable-Press Cotton; filed
June 23, 1977, patented May 23, 1978; not
available NTIS.

Patent 4,092,106: EmulSion Systems for Im-
partLing Durable Press Properties to
Cotton and Cotton-Polyester Blended
Textiles; filed September 22, 1976, patent-
ed May 30, 1978; not available NTIS.

Patent 4,105,403: Knitted Cotton Fabric Du-
rably Patterned by Differential Shrink-
age; filed May 7, 1976, patented August 8,
1978; not available NTIS.

U.S. DEPARTmN OF TRANSPORTATION,
Patent Counsel, 400 Seventh Street SW.,
Washington, DC 20590.

Patent application 962,239: An Optical
Track Gage Measuring Device; filed No-
vember20, 1978.

U.S. DEPARtmMENT OF HEALTH, EDUcATION, AND
WzFAn, National Institutes of Health.
Chief, Patent Branch, Westwood Build-
ing, Bethesda, MD 20014

Patent application 900,275: Synthesis of 4a-
Aryldecahydroisoquinolines; filed April 28,
1978.

Patent application 926,753: Treatment of
Herpes Simplex 'Encephalitis; filed July
21, 1978.

Patent application 928.252: 7-0-(2.6.Dideoxy-
Alpha.L-Lyxo, Hexopyranosyl)-Daunomy-
cinone, Desmethoxy Daunomycnone.
Adriamycinone, and Carminomycinone;
filed July 26. 1978.

Patent application 939.706: 4a.Aryl-
DecahydrosoquInolines; filed September
5. 1978.

U.S. DEPAIRI NT or TE IhTRmoR. BRAwcu
or PATE Ts, 18 and C Streets NW.,
Washington DC 20240

Patent application 915.104: Preparation of
Hydrosulfides; filed June 13.1978.

U.S. DEPARTmrr oF THE NAvy, Assistant
Chief for Patents. Office of Naval Re-
search, Code 302, Arlington. VA 22217

Patent application 937.646: Electrostatic
Charge Generator filed August 28, 1978.

Patent 4.089.797: Chemiluminescent Warn-
ng Capsules; filed March 21. 1977. patent-
ed May 16. 1978; not available NTIS.

Patent 4.099.931: High Density Liquid
Rarnjet Fuel; filed October 2. 1972, patent-
ed July 11. 1978; not available NTIS.

Patent 4,113,646: Air Revitalization Compo-
sitions; filed April 25. 1977, patented Sep-
tember 12. 1978; not available NTIS.

NATIONAL AERONAUTIcs AND SPAcE ADuwr S-
TRATix, Assistant General Counsel for
Patent Matters, NASA Code GP-2
Washington. DC 20546

Patent application 961,832: Self-Stabilizing
Radial Face Seal; filed November 17, 1978.

Patent application 961.833: An Improved
Suspension System for a Wheel Rolling
on a Flat Track; filed November 17, 1978.

Patent 4,119,996: Complementary DMOS-
VMOS Integrated Circuit Structure; filed
July 20, 1977. patented October 10. 1978;
not available NTIS.

Patent 4,122.518: Automated Clinical
System for Chromosome Analysis; filed
May 17, 1976. patented October 24. 1978;
not available NTIS.

Patent -4.124,732: Thermal Insulation At-
taching Means; filed April 12. 1977.- pat-
ented November 7. 1978; not available
NTIS.
[FR Doc, 79-7595 Filed 3-12-79; 8:45 am]

[3510-04-M]

GOVERNMENT-OWNED INVENTIONS

Availability for Ucensing

The inventions listed below are
owned by the U.S. Government and
are available for domestic and possibly
foreign licensing in accordance with
the licensing policies of the agency-
sponsors.

Copies of the patents cited are avail-
able from the Commissioner of Pat-
ents & Trademarks, Washington. DC
20231, for $.50 each. Requests for
copies of patents must include the
patent number.

Copies of the patent applications
can be purchased from the National
Technical Information Service (NTIS).
Springfield Virginia 22161 for $4.00
($8.00 outside North American Conti-
nent). Requests for copies of patent
applications must include the PAT-
APPL number. Claims are deleted
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from patent application copies sold to
the public to avoid premature disclo-
sure in the event of an interference
before the Patent and Trademark
Office. Claims and other technical
data will usually be made available to
serious prospective licensees by the
agency which filed the case.

Request for licensing information on
a particular invention should be di-
rected to the address cited for the
agency-sponsor.

DouGLAS J. Cmazoiq,
Patent Program Coordinator,

National Technical Informa-
tion Service.

US. DEPARTmI-T or AomcuLTum Research
Agreements and Patent Branch, Gener-
al Service Division. Federal Building,
Agricultural Research Service. Hyatts-
vile, Maryland 20782

Patent application 934,289: Process for in
Vivo Transfer of Cell-Mediated Immunity
In Mammals with Alcoholic Precipitates of
Bovine Transfer Factor; filed August 17,
1978.

Patent 4.090.456: Furrow Opener and Appa-
ratus for No-Tillage Transplanters and
Planters; filed October 2, 1975, patented
May 23. 1978; not available NTIS.

U.S. DARTm=T or EnmnGy, Assistant Gen-
eral Counsel for Patents. Washington.
DC 20545

Patent 4,080,960: Ultrasonic Technique for
Characterizing Skin Burns; filed Novem-
ber 4. 1976, patented March 28. 1978; not
available NTIS.

US. DEFAwmunrr or HEALr. EucTIoq, AND
Wmzrnr. National Institutes of Health,
Chief. Patent Branch. Westwood Build-
ing. Bethesda, MD.20014

Patent application 945,130: Hemoglobin-
Oxygen Equilibrium Curve Analyzer;, filed
September 25.1978.

US. DEPAR -m=T or THE NAmr. Assistant
Chief for Patents, Office of Naval Re-
search Code 302, Arlington, VA 22217

Patent application 883.752: Control Mani-
fold: filed March 6, 1978.

Patent application 916.413: Dual Loading
and Stowage Apparatus; filed June 16,
1978.

Patent application 918,133: High Electrical
Frequency Infrared Detector; filed June
22. 1978.

Patent application 918,241: Isochronous Cy-
clotron: filed June 23. 1978.

Patent application 924,461: Combination
Acoustic Filter Plate and Liquid Lens;
filed July 14. 1978.

Patent application 936,541: Flexible Co-
Axial Connector for Cable In-Line Elec-
tronics; filed August 23, 197A.

Patent application 937,281: Process for the
Preparation of 1,3,5-Trifluoro-2,46-Trini-
trobenzene; filed August 28, 1978.

Patent application 939,734: Folded Tapered
Coaxial Cavity-Backed Annular Slot An-
tenna; filed September 5.1978.

Patent application 939,735: Inflatable
Cavity-Backed Annular Slot Transmitting
Antenna: filed September 5,1978.

Patent application 941.535: Process and
Device for Desalinating Water; filed Sep-
tember 11, 1978.

Patent application 941.702: Infrared Sup-
pressor Device; filed September 12, 1978.
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Patent application 943,885: Inflight, Stores
Forces and Moments Measuring Device;
filed September 19,. 1978.

Patent application 943,886: Variable Force
Control System, for Weapon Ejection
Mechanisms: filed September 19, 1978.

Patent application 944,667: High Range Res-
olution Radar Rate Aided Range Tracker;
filed September 22, 1978.

Patent application 945,989: Pulse Width
Modulated Power Amplifier for Direct
Current Motor Control; filed September
26, 1978.

Patent application 946,679: Low-Frequency
Directional Hydrophone; filed September
28, 1978.

Patent 4,089,797: Chemiluminescent Warn-
ing Capsules; filed March 21, 1977, patent-
ed May 16, 1978; not available NTIS.

Patent 4,092,701: Ultra High Input Imped-
ance/Voltage Range Amplifier, filed De-
cember 8, 1976, patented May 30, 1978; not
available NTIS.

Patent 4,094,710: Explosive Composition
Containing Guanidinium Picrate; filed
August 16, 1973. patented June 13, 1978;
not available NTIS.

Patent 4,096,479: Radar Significant, Target;
filed April 14, 1977, patented Juhe 20,
1978; not available NTIS.

Patent 4,097,294: Preparation of Ceramics;-
filed August 23, 1976, patented June 27,
1978; not available NTIS.

Patent 4,097,749: Fourier Power Spectra of
Optical Images Using CCD's; filed Janu-
ary 6, 1977, patented June 27, 1978; not
available NTIS.

Patent 4,097,865: Electronic Countermeas-
tire Sequence Timer, -filed June 1, 1971,
patented June 27, 1978, not available
NTIS.

Patent 4,098,625: Explosivd Compositions
Bonded with Fluorocarbon Polymers; filed
May 8. 1968,, patented July 4, 1978; not
available NTIS.

Patent 4,098,633: Method of Making'Radi-
ation Seal; filed January 24, 1977, patent-
ed July 4, 1978; not available NTIS.

Patent 4,099,148: Transversal Filter Prime
Sequence Frequency Synthesizer, filed
May 2, 1977, patented July 4, 1978; not
available NTIS.

Patent 4,099,465: Ignition Device for Missile
Motors; filed December 17, 1976, patented
July 11. 1978; not available NTIS.

Patent 4,099,466: Trajectory Adaptive
Safety-Arming Device; filed May 5, 1977,
patented July 11, 1978; not available
NTIS.

Patent 4,099,854: Optical Notch Filter Uti-
lizing Electric Dipole Resonance Absorp-
tion; filed October 12, 1976, patented July-
11. 1978; not available NTIS.

-Patent 4,100,498: Discrete Chirp Frequency
Synthesizers; filed June 20, 1977; patented
July 11, 1978; not available NTIS.

Patent 4,100,609: Magnetoresistance Detec-
tor for Crosstie Memories; filed Septem-
ber 3, 1976. patented July 11, 1978; not
available NTIS.

Patent 4,101,099: -Repeatable Release Hold-
back' Bar; filed September i5, 1977, pat-
ented July 18, 1978; notavailable NTIS. ,

Patent 4,101,352: Deflagratve' Electronic
Component Potting Compound; filed Feb-
ruary 8. 1971, patented July, 8, 1978; not
available NTIS. -

Patent 4,101,800: Controlled-Porosity 'Dis-
penser Cathode; filed July 6, 1977, patent-
ed July 18, 1978; not available NTIS.

Patent 4,101,839: Analog-Digital Ratio De-
tector, filed November 27, 1974, patented
July 18, 1978; not available NTIS.

Patent 4,101,893: Aircraft Landing Aid for
Zero-Zero Visibility Landings; filed August
5, 1977, patented July 18, 1978; not availa-
ble-NTIS.

Patent 4,102,953: Method for. Making Ex-
truded. Solventless, Composite-Modified
Double Base Propellant; filed May 25,
1976, patented July 25, 1978; not available
NTIS

Patent 4,103,251: Stabilized Delay Line Os-
cillator, filed May 5, 1977, patented July
25, 1978; not available NTIS;

Patent 4,103,279: Diver Navigation System;
filed July 25,-1977, patented July 25, 1978;-

not available NTIS.
Patent 4,104,607: Zero Temperature Coeffi-

cient of Resistance Bi-Film Resistor; filed
March 14, 1977, patented August 1, 1978;
not available NTIS.

Patent 4,104,708: Shrouded Chemical Light
- Source; filed July 8,1974, patented August

1, 1978; not available NTIS.
Patent 4,104,719: Multi-Access "Memory

Module for Data Processing Systems; filed
May 20, 1976. patented August 1, 1978; not
available NTIS.

Patent 4.112,699: Heat Transfer System
Using Thermally-Operated. Heat-Con-
ducting Valves; filed May 4, 1977, patent-
ed September 12, 1978; not available
NTIS.

Patent 4,113,646: Air Revitalization Compo-
sitions; filed April 25, 1977, patented Sep-
tember 12, 1978; not available NTIS.

Patent 4,114,135: Acoustic Device; filed June
20, 1975, patented September 12, 1978; not
available NTIS.

'Patent 4,114,189: Digital Signal Synthesis
System; filed December 9, 1975, patented
September 12, 1978; not available NTIS.

Patent 4,116,153: Elastic Electrically-Con-
ductive Strain Cable; filed April 4, 1977,
patented September 26, 1978; not availa-
ble NTIS. -

NATIONAL AERONAUiICS AND SPACE ADMINIS-
TRATION, Assistant General Counsel for
Patent Matters, NASA Code GP-2,
Washington, DC 20546

Patent 4,102,580: System for the Measure-
ment of Ultra-Low Stray Light Levels;
filed December 29, 1976, patented July 25,
1978; not available NTIS.

Patent 4.103,619: Electroexplosive Device;
filed November 8, 1976, patented August 1,
1978; not available NTIS.

Patent 4,104,134: Method for Making an
Aluminum or Copper Substrate Panel for
Selective Absorption of Solar Energy; filed
August-31, 1977, patented August 1, 1978;
not available NTIS.

Patent 4,104,873: Fuel Delivery System In-
cluding Heat Exchanger Means; filed No-
vember 29, 1976, patented August 8, 1978
not available NTIS.

Patent 4,105.966: Remote Lightning Moni-
tor System; filed March 29, 1977, patented
August 8, 1978; not available NTIS.

Patent 4,121,965: Method of Controlling
Defect Orientation in Silicon Crystal
Ribbon Growth; filed July 16. 1976. pat-
ented October 24, 1978; not available
NTIS.

Patent 4,121,995: Surfactant-Assisted Lfque.
faction of Particulate Carbonaceous Sub-
stances, October 24, 1978; not available
NTIS.

Patent 4.122,816: Plasma Igniter for Inter-
nal Combustion Engine; filed April 1,

1976, patented October 31. 1078: not avail.
able NTIS.

Patent 4,122,833: Non-Tracking Solar
Energy Collector System; filed May 27,
1977, patented October 31, 1978; not avail.
able NTIS.

Patent 4,122,991: Apparatus for Assembling
Space, Structure; filed August 31, 1977,
patented October 31, 1978; not available
NTIS.

[3510-25-M]

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE

AGREEMENTS

PRODUCTS EXPORTED FROM THE REPUBLIC OF
COLOMBIA

Increasing import Restraint Level for Certain
Man-Made Fiber Apparel

AGENCY: Committee for the Implq-
mentation of Textile Agreements.

ACTION: Increasing *the import re-
straint level established for man-made
fiber blouses (not knit) in Category
641, exported from Colombia during
the year which began on July 1, 1978,
(A detailed description of the textile catego.
rles in terms of T.S.U.S.A. numbers was
published in the FEDERAL REGISTER on Janu-
ary 4, 1978 (43 FR 884), as amended on Jan.
uary 25, 1978 (43 FR 3421). March 3, 1978
(43 FR 8828), June 22, 1978 (43 FR 20773),
September 5, 1978 (43 FR 39408), and Janu.
ary 2, 1979 (44 FR 941)).

SUMMARY: Paragraphs 6 and
7(A)(III) of the Bilateral Cotton, Wool
and Man-Made Fiber Textile Agree-
ment of August 3, 1978, as amended,
between the Governments of the
United States and the Republic of Co-
lombia, provide, respectively, that spe-
cific ceilings-may be increased by des-
ignated percentages for flexibility; and
that carryforward up to six percent
may be app~lied to the current year's
category limit and deducted from the
corresponding limit in the following
year. Pursuant to the cited paragraphs
of the bilateral agreement, and at the
request of the Government of the Re-
public of Colombia, the import re-
straint level for Category 641 Is being
increased to 140,276 dozen.

EFFECTIVE DATE: March 8, 1979,
FOR FURTHER INFORMATION
CONTACT:

William J. Boyd, International
Trade Specialist, Office of Textiles,
U.S. Department of Commerce,
Washington, D.C. 20230. (202/377-
5423).

SUPPLEIMENTARY INFORMATION:
On October 5, 1978, aletter dated Sep-
tember 28, 1978 was published In the
FEDERAL REGISTER (43 PR 46062) from
the Chairman of the Committee for
the Implementation of Textile Agree-
ments to the Commissioner of Cus.
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toms which established the levels of
restraint applicable to certain speci-
fied categories of textile products
which have been produced or maliu-
factured in Colombia and exported to
the United States during the twelve-
month period which began on July 1,
1978. In the letter published below,
the Chairman of the Committee for
the Implementation of Textile Agree-
ments directs the Commissioner of
Customs to permit entry of man-made
fiber textile products in Category 641
at the increased level of restraint of
140,276 dozen during the agreement
year which began on July 1, 1978.

ROBERT E. SHEPHERD,
Chairman, Committee for the

Implementation of Textile
Agreements, and Deputy As-
sistant Secretary for Domestic
Business Development.

Mimca 8, 1979.

COMMT FOR THE ILIPLEMENTATION OF
TExr AGoaR s

To: Commissioner of Customs, Department
of the Treasury. Washington, D.C.
20229.

DEAR MR. Coyi ssioms: On September
28, 1978, the Chairman. Committee for the
Implementation of Textile Agreements. di-
rected you to prohibit entry during the
twelve-month period beginning on July 1,
1978 and extending through June 30, 1979
of cotton, wool and man-made fiber textile
products in certain specified categories, pro-
duced or manufactured in Colombia, in
excess of designated levels of restraint. The
Chairman further advised you that the
levels of restraint are subject to adjust-
ment.'

Under the terms of the Arrangement Re-
garding International Trade in Textiles
done at Geneva on December 20. 1973, as
extended on December 15, 1977; pursuant to
the Bilateral Cotton, Wool and Man-Made
Fiber Textile Agreement of August 3. 1978,
as amended, between the Governments of
the United States and the Republic of Co-
lombia; and in accordance with the provi-
sions of Executive Order 11651 of March 3,
1972, as amended by Executive Order 11951
of January 6, 1977, you are directed, effec-
tive on March 8, 1979, to Increase the
twelve-month level of restraint for Category
641 to 140,276 dozen.

The action taken with respect to the Gov-
ernment of the Republic of Colombia and
with respect to imports of man-made fiber
textile products from Colombia have been

'The term "adjustment" refers to those
provisions of the Bilateral Cotton, Wool and
Man-Made Fiber Textile Agreement of
August 3, 1978. as amended, between the
Governments of the United States and the
Republic of Colombia which provide, in
part, that: (1) within the group limits specif-
ic levels of restraint may be exceeded by
designated percentages; (2) these levels may
also be increased for carryover and carryfor-
ward; and (3) administrative arrangements
or adjustments may be made to resolve
minor problems arising in the implementa-
tion of the agreement

_2The level of restraint has not been ad-
justed to reflect any imports after June 30.
1978.

determined by the Committee for the Im-
plementation of Textile Agreements to In-
volve foreign affairs functions of the United
States. Therefore, the directions to the
Commissioner of Customs, being necessary
to the implementation of such actions, fall
within the foreign affairs exception to the
rulemaking provisions of 5 U.S.C. 553. This
letter will be published In the FmrmuL REr,-
ISTEL

Sincerely,
Rosurr E. SHrEPim.

Chairman, Committee for the Imple-
mentation of Tctfile Agreements,
and Deputy Assistant Secretary for
Domestic Business Derelopment.

[FR Dom 79-7590 Filed 3-12-79; 8:45 am)

[3510-25-M]

TEXTILE PRODUCTS FROM INDIA

Increasing the 1978 Import Levels for Cerlln
Cotton and Man-Made Fiber

AGENCY. Committee for the Imple-
mentation of Textile Agreements.
ACTION: Increasing the levels of re-
straint established for cotton apparel
products in Category 359 and man-
made fiber furnishings in Category
666 from India during the agreement
year which began on January 1, 1978
and extended through December 31,
1978.

(A detailed description of the categories in
terms of T.S.U.S.A. numbersm as published
in the FEDRAL Rm xs on January 4, 1978
(43 FR 884), as amended on January 25,
1978 (43 FR 3421), March 3. 1978 (43 FR
8828), June 22, 1978 (43 FR 26773). Septem-
ber 5. 1978 (43 FR 39408). and January 2.
1979 (44 FR 94)).

SUMMARY: Paragraph 6 of the Bi-
lateral Cotton, Wool and Man-Made
Fiber Textile Agreement of December
30, 1977, as amended, bet'een the
Governments of the United States and
India provides that the levels of re-
straint for categories, such as Catego-
ries 359 and 666, which are not subject
to specific ceilings, may be increased
upon agreement between the two gov-
ernments. On December 14, 1978, the
Government of India requested in-
creases in Categories 359 and 666 for
the agreement year which began on
January 1. 1978. Because of the late-
ness of the request, tt was not possible
for the United States Government to
implement the increase, once agreed,
before the end of the agreement
period. Accordingly, effective on
March 8, 1979, the levels of restraint
established for Categories 359 and 666
during the twelve-month period which
began on January 1, 1978 are being in-
creased to 2 million-square yards equa-
valent (434,783 pounds) and 2.5 million
square yards equivalent (320,513
pounds), respectively.

EFFECTIVE DATE: March 8,1979.

FOR FURTHER INFORMATION
CONTACT'
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Gerald P. Gordon, Director, Imple-
mentation Division. Office of Tex-
tiles, U.S. Department of Commerce.
Washington, D.C. 20230 (202/3717-
4058).

SUPPLEMENTARY INFORMATION
On February 2, 1978, there was pub-
lished in the FEERAL RzGas=za (43 FR
4451) a letter dated January 27, 1978
which established the levels of re-
straint for certain cotton, wool and
man-made fiber textile products, in-
cluding Category 666, produced or
manufactured in India and exported
to the United States during the
twelve-month period which began on
January 1, 1978 and extended through
December 31, 1978. A further letter
dated July 28, 1978. published in the
FEDERAL REGcsmi. on August 3, 1978
(43 FR 34182), increased the consulta-
tion level for Category 359 and con-
trolled the category at that level for
the twelve-month period that began
on January 1, 1978. In the letter pub-
lished below the Chairman of the
Committee for the Implementation of
Textile Agreements directs the Com-
missioner of Customs to increase the
levels of restraint previously estab-
lished for these categories to the des-
ignated levels and to charge merchan-
dise exported during 1978 to the in-
creased 1978 levels until the levels are
filled.

ROBERT E- SHEPBMzW.
Chairman, Committee for the

Implementation of Textile
Agreements, and Deputy As-
sistant Secretary for Domestic
Business Development _

Msncm 8, 1979.

Comml.irflE FOR TE ImPLErTATIos OF
T=Aaarz -zs

To: Commisoner of Customs. Department
of the Treasury. Washington. D.C.
20229.

Dear Mr. Commissioner: This directive
further amends, but does not cancel. the di-
rective L-ued to you on January 27, 1978 by
the Chairman. Committee for the Imple-
mentation of Textile Agreements, concern-
ing Imports Into the United States of cer-
tain cotton, wool and man-made fiber textile
products, produced or manufactured in
India.

Under the terms of the arrangement Re-
garding International Trade in textiles done
at Geneva on December 20, 1973, as ex-
tended on December 15, 1977: pursuant to
the Bilateral Cotton. Wool and Man-Made
Fiber Textile Agreement of December 20.
1977, as amended, between the Govern-
ments of the United States and India and
In accordance with the provisions of Execu-
tive Order 11651 of March 3. 1972. as
amended by Executive Order 1195f of Janu-
ary 6. 1977, you are directed to prohibit, ef-
fective on March 8. 1979 and for the twelve-
month period beginning on January 1. 1978
and extending through December 31, 1978.
entry Into the United states for consump-
tion and withdrawal from warehouse for
consumption. of cotton textile products in
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category 359 and man-made fiber textile
products In Category 666, produced or man-
ufactured In India, in. excess of the follow-
Ing levels of restraint:

Amended Twelve-
Category Month Level of

%, Restraint'

359.......... ............ 434,783 pounds.
666 .......... ..... 320,513 pounds.

'The levels have not been adjusted to reflect any,
Imports after December 31, 1977.

All cotton and man-made fiber textile
proaucts in Categories 359 and 666 that
were exported during the twelve-month
period that began on January 1, 1978 are to
be charged to these increased twelve-month
levels of restraint.

A detailed description of the categories in
terms of T.S.U.S.A. numbers was published
in the FmERaL RmisTRx on January 4, 1978
(43 FR 884), as amended on January 25,
1978 (43 FR 3421), March 3, 1978 (43 FR
8828), June 22. 1978 (43 FR 26773). Septem-
ber 5, 1978 (43 FR 39408), and January 2,
1979 (44 FR 94).

In carrying out the above directions, entry
into the United States for. consumption
shall be construed to include entry for. con-'
sumption into the Commonwealth of Puerto
Rico.

The action taken with respect to the gov-
ernment of India and with respect to Im-
ports of cotton and man-made fiber textile
products from India has been determined by
the Committee for the Implementation of
Textile Agreements to involve foreign af-
fairs functions of the United States. There-
fore, the directions to the Commissioner of
customs, being necessary-to the implemen-
tation of such actions, fall within the for-
eign affairs exception to the rule-making
provisions of 5 U.S.C. 553. This letter will be
published in the FEDERAL RsxuTsrE.

Sincerely,
ROBERT E: SnEPpmn,

Chairman, Committee for the Imple-
mentation of Textile Agreements,
and Deputy Assistant Secretary for
Domestic Business Development

[FR Doe. 79-7589 Filed 3-12-79; 8:45 am]

[6351-01-M]
COMMODITY FUTURES TRADING

COMMISSION
ADVISORY COMMITTEE ON STATE JURISDIC-

TION AND RESPONSIBILITIES UNDER THE
COMMODITY EXCHANGE ACT

Advisory Committee Meeting

This is to give notice, pursuant to
Section 10(a) of the Federal Advisory
Committee Act, 5 U.S.C. App. I, sec-
tion 10(a), that the Commodity Fu-
tures Trading Commission's Advisory
Committee-on State Jurisdiction and
Responsibilities under the Commodity
Exchange Act ("Advisory Committee
on State Jurisdiction and Responsibil-
ities" or "Advisory Committee") will
conduct a two-day public meeting in
the Fifth Floor Hearing Room at the
Commission's Washington, D.C. head-

quarter. located at Room 532, 2033 K
Street NW., Washington, D.C. 20581,
on March 29, 1979 beginning, at 4:00
pan, and lasting until 6:00 p.m. and on
March 30, 1979 beginning at 9:30 a.m.
and lasting all day.

The Advisory Committee on State
Jurisdiction and Responsibilities is an
advisory committee created by the
Commission for the purpose of receiv-
ing advice and recommendations on
such matters as state enforcement of
the Commodity Exchange Act and en-m
forcement of general state criminal
and civil antifraud laws in the com-
modity area. The purposes and objec-
tives of the Advisory Committee on
State Jurisdiction and Responsibilities
are more fully set forth at 41 Fed.
Reg. 13393 (March 30, 1976) and 43 FR
14712 (April 7, 1978).

The summarized agenda for the
meeting is as follows:

(a) consideration of expansion of
membership of the'Advisory Commit-
tee;
• (b) analysis of the Futures Trading

Act of 1978, amending the Commodity
Exchange Act, particularly as the
amendments affect jurisdictional mat-
ter;

(c) discussion of commodity pool op-
erator regulation;

(d) consideration of the status of
regulation of commodity options;

(e) discussion of the regulation of
leverage transactions; and

(f) analysis of other matters of inter-
est to the Commission and the states.

The two-day meeting is open to the
public. The Chairman of the Advisory
Committee on State Jurisdiction and
Responsibilities, John G. Gaine, Gen-
eral Counsel of the Commission, is em-
powered to conduct the meeting in a
fashion that will, in his judgment, fa-
cilitate the orderly conduct of busi-
ness. Any member of the public who
wishes to file a written statement with
the Advisory Committee should mail a
copy of the statement to the Advisory
Committee on State Jurisdiction and
Responsibilities, c/o William E. Gress-
man, Office of the General Counsel,
Commodity Futures Trading Commis-
sion, 2033 K Street NW.,. Washington,
D.C. 20581, at least five days before
the two-day meeting. Members of the
public who wish to make opal state-
ments- should inform William E.
Gressman, telephone (202) 254-5529,
at least five days before the two-day
meeting and reasonable provision will
be- made for their appearance, to the
extent time permits, at the conclusion
of the session on March 30, 1979 to
present oral statements 6f no more
than ten minutes each in duration.

Issued in Washington, D.C. on
March 8, 1979.

By the Commission.
GARY L. SEsvEns,

Acting Chairman, Commodity
Futures Trading Commission.

[FR Doe. 79-7598 Filed 3-12-79; 8:45 am]

[3910-01-M]
DEPARTMENT OF DEFENSE

.Department of the Air Force

PRIVACY ACT OF 1974

New Systems OF Records

AGENCY: Department of the Air
Force (USAF).
ACTION: Notice of two new systems
of records.
SUMMARY: The Department of the
Air Force Is adding two new systems of
records to Its inventory of record sys-
tems subject to the Privacy Act. These
new systems are Identified as P03501
MPC A,, entitled: "Civilian/Military
Service Review Board Card" and
F90002 MPC A, entitled: "Suggestions,
Inventions, Scientific Achievements".

"Both record system notices are set
forth below in their entirety,
DATES: These systems shall become
effective as proposed without further
notice in 30 calendar days from the
date of this notice (April 13, 1979)
unless comments are received on or
before April 13, 1979, which would
result in a contrary determination and
require republication for further com-
ments.

ADDRESS: Send comments to the
System Manager identified in the
record system.

FOR FURTHER INFORMATION
CONTACT:

Captain Robert N. Veeder, HQ
USAF/DAAD(S), Room 4A-1088-E1,
The Pentagon, Washington, D.C.
20330, telephone 202-694-3431.

SUPPLEMENTARY INFORMATION:
-The Department of the Air Force
record system notices inventory as pre-
scribed by the Privacy Act of 1974,
Pub. L. 93-579 (5 U.S.C. 552a) have
been published in the FMERAL REGIS-

R as follows:

FR Doe. 77-23132 (42 FR 41468) August 17,
1977

FR Doc. 77-28255 (42 FR 50785) September
28, 1977

FR Doe. 78-25819 (43 FR 42436) September
20, 1978

FR Doc.-78-28090 (43 FR 46063) October 5,
1978

FR Doe. 78-30091 (43 FR 50286) October 27,
1978

Advance notice of the proposed new
systems of records was submitted by
the Department of the Air Force on
February 1, 1979 pursuant to the pro,
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visions of 5 U.S.C. 552a(o) of the Pri-
vacy Act of 1974.

H. E:LoFDAHL,
Deputy Director, Correspond-

ence and Directives, Washing-
ton Headquarters Services, De-
partment of Defense.

M s cH 8, 1979.

F03501 MPC A

System name:
Civilian/Military Service

Board Card.
Review

System locatiom
At Air Force Manpower and Person-

nel Center, Randolph Air Force Base,
TX 78148.

Categories of individuals covered by the
system:

Members of the Women's Air Force
Service Pilots (a group of Federal Ci-
vilian employees attached to the
United States Army Air Force during
World War II), or any person in any
other similarly situated group the
members of which rendered service to
the Armed Forces of the United States
in a capacity considered civilian em-
ployment or contractual service (or
their survivors).

Categories of records in the system:
Cards containing individual's name

and social security nunber, date of ap-
plication and summary of the case
through final decision by the Service
Review Board.

Authority for maintenance of the system:
Public Law 95-202, Women's Air

Forces Service Pilots.

Routine uses of records maintained in the
system, including categories of users and
the purpose of such uses:

Cards are used by Service Review
Board personnel to suspense the col-
lection of information requested by
the applicant, to monitor the process-
ing of each case through completion,
and to respond to inquiries concerning
the case.

Policies and practices for storing, retriev.
ing, accessing, retaining, and disposing of
records in the system:

Storage:
Maintained in visible file binders/

cabinets.

Retrievability:
Filed by name.

Safeguards:
Records are accessed by person(s) re-

sponsible for servicing the record
system in performance of their official
duties. Records are accessed by au-

thorized personnel who are properly
screened and cleared for need-to-know.
Stored in secure building.

Retention and disposal:
Retained indefinitely.

System manager(s) and address:
Assistant Deputy Chief of Staff,

Manpower and Personnel for Military
Personnel, Randolph Air Force Base,
Texas 78148.

Notification procedure:
Requests from individuals should be

addressed to the System Manager.

Record access procedures:
Individual can obtain assistance in

gaining access from the System Man-
ager.

Contesting record procedures:
The Air Force's rules for access to

records and for contesting and appeal-
ing initial determinations by the Indi-
vidual concerned may be obtained
from the System Manager.

Record source categories:
Members' applications, supporting

documents and certificates.

Systems exempted from certain provisions
of the act:

None.

F90002 MPC A

System name:
Suggestions, Inventions. Scientific

Achievements.

System location:
Directorate of Personnel Program

Actions, Headquarters Air Force Man-
power and Personnel Center, Ran-
dolph AFB TX 78148. Headquarters of
major commands and separate operat-
ing agencies and base personnel of-
fices. Official mailing addresses are In
the Department of Defense Directory
in the appendix to the component's
systems notices.

Categories of individuals covered by the
systen:

Air Force military members and ci-
vilian employees.

Categories of records in the system:
Files include suggestion forms, eval-

uations and substantiating documenta-
tion consisting of forms, certificates.
administrative correspondence; rec-
ords of committee actions; award ac-
tions; reports.

Authority for maintenance of the system:
10 USC 1124, Cash awards for sug-

gestions, inventions or scientific
achievements.

Routine uses of records maintained in the
system, including categories of users and
the purposes of such uses:

Files are originated when personnel
initiate a suggestion. Invention, or sci-
entific achievement. Case files are re-
viewed by the Suggestion Office per-
sonnel, and are referred to the Sugges-
tion Awards Committee for review
when required by governing directives.
Individual name files are retained not
more than one. full year after close of
year n which final action was taken.
Records of committee, actions are re-
tained for two years. Copy of approved
award is filed in civilian employee's of-
ficial personnel fie. Copy of approved
award Is not retained elsewhere for
military member.

Policies and practices for storing, retrier-
ing, accessing, retaining, and disposing of
records in the systemr

Storage
Maintained In file folders and on

cards.

Retrievability:
Filed by name.

Safeguards:
Records are accessed by custodian of

the record system and by person(s) re-
sponsible for servicing the records in
performance of their official duties
who are properly screened and cleared
for need-to-kmow.

Retention and disposal:
Retained for one year after end of

year in which the case was closed.
then destroyed by tearing into pieces,
shredding, pulping, macerating or
burning.

System manager(s) and address:
Assistant Deputy Chief of Staff.

Manpower and Personnel for Military
Personnel. Randolph Air Force Base.
Texas.

Notification procedure:
Requests from individuals should be

addressed to the System Manager.

Record access procedures:
Individual can obtain assistance in

gaining acces from the System Man-
ager.

Contesting record procedures:
The Air Force's rules for access to

records and for contesting and appeal-
Ing Initial determinations by the indi-
vidual concerned may be obtained
from the System Manager.

Record source categories:
Information obtained from source

document (Suggestion Form) include
name, social security number, job title.
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home or mailing address, grade and or-
ganizational address.

Systems exempted from certain provisions
of the act:

None.
[FR Dec. 79-7607 Filed 3-12-79; 8:45 am]

[3810-71-M]

Department of the Navy

NAVAL WEAPONS CENTER, MOJAVE "B"
NORTH AND SOUTH RANGES

Intent To Prepare an Environmental Impact
Assessment and Hold a Public Scoping Meeting

The Naval Weapons Center, China
Lake, California, will be preparing an
Environmental Impact Assessment
(EIA) for the continued withdrawal of
approximately 314,483 acres of public
land from the Public Domain present-
ly contained within the Mojave "B"
North and South Ranges of the Naval
Weapons Center.

The purpose of this administrative
action is to permit ongoing military
test activities to continue uninterrupt-
ed operation by controlling access and
use of the ranges. Continued with-
drawal of the -ranges will prevent
undue public exposure to safety haz-
ards resulting from military oper-
ations and will eliminate the potential
development of incompatible land
uses.

The EIA will consider the following
alternatives: reversion of the Mojave
"B" ranges to public land status (no
project); revised boundaries; relocation
of range operations to other existing
ranges; and creation of a new range at
another land location.

A public scoping meeting will be
held on the EIA to determine the
scope of issues of concern and to iden-
tify the Significant issues' related to
the proposed action. This meeting will
be held on Xa'rch 28, 1979, at 7:00 p.m.
at the Barstow City Council Cham-
bers, 220 East Mointain View Street,
Barstow, California, Interested parties
may attend the meeting or submit
comments in writing to the address
shown below.

For further information concerning
the proposed action or the EIA; con-
tact the following individual: Public
Works Officer, Naval Weapons Center,
Code 26305, China Lake, California
93555, Telephone number (714) 939-
3639.

Dated: March 8, 1979.

P. B. WALKER,
Captain, . JAGC, U.S. Navy,

Deputy Assistant Judge Advo-
cate General (Adiministrative
Law).

[FRM Doec. 79-7591 Filed 3-12-79; 8:45 am]"
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[6450-01-M]

DEPARTMENT OF ENERGY

Federal Energy Regulatory Commission

[Docket Nos. RP72-122 (PGA78-3), RP78-51
and RP79-1]

Proposed Change in Rates

MARCH 5, 1979.
Take-notice that Colorado Interstate

Gas Company (CIG) on February 21,
1979, tendered for filing proposed
changes in its Gas Tariff, Original
Volume No. 1, to be effective March 1
and April 1, 1979. CIG states that the
filing reflects the effect of its reacqui-
sition ofcertain gas producing proper-
ties from its affiliate CIG Exploration,
Inc. consistent , with Commission
orders in Docket Nos. CP73-184 and
Ci73-485. The tariff changes proposed
by CIG in its February 21, 1979 filing
would reduce the jurisdictional resale
revenues now being collected by CIG
subject to refund on an annualized
basis by approximately $1.3 million as
of March 1, 1979.

Additionally, the tariff changes
would result in an annualized jurisdic-
tional revenue increase of approxi-
mately $220,000 effective April 1, 1979
.over the level already proposed by
CIG to be effective on that date by
the Company's filing at Docket No.
RP79-1.

Copies of CIG's filing have been
served upon the Company's jurisdic-
tional customers, other interested per-
sons (including public bodies) and all
parties in these dockets.

Any person desiring to be heard or
to protest said filing should file a peti-
tion to intervene or protest with the
Federal Energy Regulatory Commis-
sion, 825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the Com-
mission's Rules of Practice and Proce-
dure (18 CFR 1.8, 1.10). All such peti-_
tions or protest should be filed on or
before March 13, 1979. Protest will be
considered by the Commission in de-
termining the appropriate action to be
taken but will not serve to make pro-
testants parties to the proceeding. Any
person wishing to become a party
must file a petition to intervene.
Copies of this filing are on file with
the Commission and are available for
public inspection.

KENNETH F. PLuxm,
Secretary.

[FR Doc 79-7443 Filed 3-12-79; 8:45 am]

[6450-01-M]
[Docket No. CP79-179]

COLUMBIA GULF TRANSMISSION CO.

Nolice of Application

MARCH 6, 1979,
Take notice that on February 8,

1979, Columbia Gulf Transmission
Company (Applicant), P.O. Box 683,
Houston, Texas 77001, filed In Docket
No. CP79-179 an application pursuant
to Section 7 of the Natural Gas Act
and Sections 157.7(b) and 157.7(g) of
the Regulations thereunder (18 CFR
157.7(b) and 157.7(g)), for a certificate
of public convenience and necessity
authorizing the construction, during
the period April 3, 1979, and March 31,
1980, 1 and operation of facilities to
enable Applicant to take into its certif-
icated main pipeline system natural
gas which would be purchased from
producers or other similar sellers
thereof, and authorizing the construc-
tion and for permission and approval
to abandon during the same period
and operation of new or additional
field compression and related meter-
ng and appurtenant facilities, all as

more fully set forth In the application
on file with the Commission and open
to public inspection.

The stated purpose of this budget-
type application is to augment Appli-
cant's ability to act with reasonable
dispatch In the construction of gas-
purchase facilities to enable Applicant
to connect Its system with the facili-
ties of an independent produqer or
other similar seller, authorized by the
Commission to make a sale of gas to
Applicant for resale in interstate com-
merce, or the system of another natu-
ral gas company authorized to trans.
port gas for the account of, or for the
exchange of gas with Applicant, and to
augment Applicant's ability to act
with reasonable dispatch in the con-
struction, relocation, operation and
abandonment of facilities which would
not result in changing 'Applicant's
system saleable capacity or service
from that authorized prior to the
filing of the instant application.

Applicant states that the total cost
of the proposed gas-purchase facilities
would not exceed $12,000,000 with no
single offshore project to exceed
$3,500,000 and no single onshore proj-
ect to exceed $2,100,000, and that the
total cost of the proposed construc-
tion, relocation, removal or abandon-
ment of field compression facilities
would not exceed $2,000,000 with no
single project to exceed $700,000. Ap-
plicant indicates that It would finance
such costs from internally generated
funds.

'IApplicant submits a two-day deviation
from the usual 12-month period for pur-
poses of administrative convenience.
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Applicant requests a waiver of the
single project cost limitation set forth
in Section 157.7(b)(1)Cii) and Section
157.7(g)(iii) of the Commission's Regu-
lations due to the continued- signifi-
cant increases it has experienced in
the cost of materials, labor and other
aspects of the construction and oper-
ation of natural gas facilities utilized
in its operations. I

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
March 28, 1979, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.70). All protests filed' with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules. /

Take further notice that, pursuant
to the authority contained in and sub-
ject-to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by Sections 7 and 15 of the
Natural Gas Act and the Commission's
Rules 6f Practice and Procedure, a
hearing will be held without further
notice before the Commission or its
designee on this application if no peti-
tion to intervene is filed within the
time required herein, if the Commis-
sion on its own review of the matter
finds that a grant of the certificate
and permission and approval for the
proposed abandonment are required
by the public convenience and necessi-
ty. If a petition for leave to intervene
is timely filed, or if the Commission on
its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant to
appear or be represented at the hear-
ing.

KNETH F. PLUMB,
Secretary.

[FR Doe. 79-7444 Filed 3-12-79; 8:45 am]

[6450-01-M]

[Docket No. CP79-193]

CONSOUDATED GAS SUPPLY CORP. -

Application

tUtcH 6, 1979.
Take notice that on February 26,

1979; Consolidated Gas Supply Corpo-
ration (Applicant). 445 West Main
Steet, Clarksburg, West Virginia
26301, filed in Docket No. CP79-193 an
application pursuant to Section 7(c) of
the Natural Gas Act and Section
157.7(c) of the Regulations thereunder
(187 CFR 157.7(c)) for a certificate of
public convenience and necessity au-
thorizing the construction, during the
12-month period commencing March
1, 1979, and operation of facilities to
make miscellaneous rearrangements
on its system, all as more fully set
forth in the application which is on
file with the Commission and open to
public inspection.

The stated purpose of this budget-
type application is-to augment Appli-
cant's ability to act with reasonable
dispatch in making miscellaneous rear-
rangements which would not result in
any material change in the service
presently rendered by Applicant.

Applicant states that the total cost
of the proposed facilities would not
exceed $300,000 which cost would be
financed from funds on hand and
funds to be obtained from Its parent
corpbration, Consolidated Natural Gas
Company.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
March 28, 1979, file with the Federal
Energy Regulatory Commission,
Washington. D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion's Rule of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to jurisdiction conferred upon the
Federal Energy Regulatory Comils-
sion by Sections 7 and 15 of the Natu-
ral Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or Its
designee on this application If no peti-
tion to intervene is filed within the
time required herein. if the Commls-

sion on Its own review of the matter
finds that a grant of the certificate is
required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on Its own motioxi be-
lieves that a formal hearing is re-
quired, further notice of such hearing
will be duly given.

Under the procedure herein pro-
vided for. unless otherwise advised, it
will be unnecessary for Applicant to
appealt or be represented at the hear-
ing.

KENxxr P. PLUBL
Secretary.

FR Doc. 79-7445 Filed 3-12-79; 8:45 aml

[6450-01-M]
EDocket No. OR78-13

EXXON PIPEUNE CO., ET AL

Order Accepting for Filing and Suspending,
Subject to Conditions, Proposed Tariff
Changes to TAPS Transportlion Agreement

ME&cH 2, 1979.
Exxon Pipeline Company (Exxon),

Sohio Pipe Line Company (Sohio) and
Union Alaska Pipeline Company
(Union), part owners in the Trans-
Alaska Pipeline Systems (TAPS) have
filed tariffs containing revised rules
and regulations for the transportation
of petroleum through TAPS.' The pro-
posed revisions would increase the in-
terest on unpaid bills and provide for
adjustments between all shippers for
differentials in the quality of oil
shipped.

The proposed provision to increase
the interest rate on unpaid bills would
increase the rate from the present 8%
on unpaid frelgltt charged to a rate of
125% of the prime interest rate
charged by the Citibai* NA. of New
York for -90 day loans to substantial
and responsible commercial customers
calculated as of the date of delivering.
Under this provision, a shipper would
be uncertain of his precise obligations
at the time he tenders his shipment,
for he would be unaware of the prime
rate in effect at that time.

Under the proposed regulation to
adjust for quality differentials, the
TAPS carrier would establish a "Qual-
Ity Bank" to compute adjustments
among all shippers for differences in
the weighted average gravity of crude
petroleum each shipper introduces
Into the system. The higher the
weighted average gravity of crude pe-
troleum, the greater is its value. Oper-

3Exxon Tariff FERC No. 162, filed Febru-
ary 1. 1979. with a requested effective date
of March 2. 1979. Sohlo Tariff FERC No.
823, filed February 2. 1979. with a requested
effective date of March 3. 1979. Union
Alaska Tariff FERC No. 4, filed February
11. 1979. with an-effective date of March 12,
1979. requested.
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ation of the "Quality Bank' would
provide that a shipper who introduces
high average gravity petroleum into
the system, but as a result of commin-
gling, receives lower gravity petroleum
at delivery would be reimbursed for
the difference, and that a shipper in-
troducing low gravity petroleum, but
receiving high gravity crude would be
billed for the difference. The carriers
further propose to make adjustments
for all petroleum shipped from the
date of commissioning of the system.

On February 21, 1979, Earth Re-
sources Company of Alaska (ERCA)
filed a protest to the applied for tariff.
In its application ERCA requested
that the subject tariff provisions be re-
jected, or alternatively, suspend their
operation pending an investigation
into the lawfulness and reasonableness
of such provisions. On February 27,
1979, Exxon Pipeline Company filed a
reply in opposition to ERCA's motiorL

By decision of the Oil Pipeline
Board announced March 1, 1979, the
Oil Pipeline Board found that the pro-
posed tariff changes may be unjust,
unreasonable, or otherwise not in the
public interest. The Board accepted
this filing subject to the condition
that the carriers revise their tariff to
eliminate the provision making the
qualitfy differential adjustment effec-
tive from the date of commissioning of
the pipeline. The Board suspended
each tariff for one day subject to
refund, and consolidated the proceed-
ing with OR78-1 (TAPS Phase 1I) now
before an administrative law judge.

On March 2, 1979, ERCA filed with
the Commission a letter "requesting
the Commission to reject the filed tar-
iffs or in the alternative suspend them
for seven months. The letter present-
ed no new facts or -arguments to war-
rant a suspension of seven months
The Commission, therefore, will,
affirm the Board's decision to suspend
the effective date of each proposed
tariff one day, to be effective subject
to refund.2

The letter of March 2, 1979, also
raised the issue of retroactive liability
for the adjustments on shipments
made since July, 1977 to date.-The
Commission notes that the Board. ac-
cepted and suspended the tariffs per-
mitting their collection subject to
refund: The Board also conditioned
the acceptance of the tariffs on, the
applicants publishing revised tariffs
eliminating the sentences which-would
make the tariffs effective from date of
commissioning of the pipeline. Conse-
quently, due to the requirement that
the tariffs be filed one day prior to
their effectiveness, Exxon FERC

2Exxon FERC No. 162 will commence one'
day after filing: but In no case prior to
March 4, 1979. Sohlo Tariff FERC No. 823
will commence on March 4, 1979. Union
Alaska Tariff FERC No. 4 will commence on
March 13, 1979.

NOTICES

Tariff No. 162 may be effective no ear-
lier than March 4, 1979. The Commis-
sion also affirms this condition adopt-
ed by the Board.

Finally, the question of whether the
tariff, as was in effect as of the date of
commissioning of the pipeline, would
permit retroactive collection of the ad-
justment was not an issue before the
Board at the time of its decision. The
isspe is also not now before the Con-:
mission. Therefore, the Commission
will not address it further in this pro-
ceeding.
The Commission finds and orders:

,(1) The letter filed by ERCA dated
March 2;-1979, will be cohsidered as a
petition to reconsider the action of the
Oil Pipeline Board announced March
1, 1979.

(2) After due consideration of all
comments and petitions filed in this
-proceeding, the decision of the Oil
Pipeline Board is affirmed.

(3) The applicants shall publish one
dayprior to effectiveness, tariff sheets
in compliance with the provisions of
this order.. (4) Waiver of 49' CFR 1300.14 is
hereby granted to allow the tariff to
become effective upon a one-day
notice.

By the Commission.

MATT W,3. STOVER,
I Acting Secretary.

FR Doe. 79-7446 Filed 3-12-79; 8:45 am)

[6450-01-M]
[Docket Nos. ER78-566, ER 78-567, ER78-

19. eL A3L

FLORIDA POWER &'LIGHT CO.

Order on Rehearing Denying Relief Requested
by Florida Power & Light Company

MARcH 6, 1979.
On October 20, 1978, Florida Power

& Light Company (FP&L or Compa-
ny) filed an application for rehearing
of this Commission's' suspension and
consolidation order issued September
21, 1978, in these consolidated dockets.
In that order, the Commission acted
pursuant to Section 205 of the Federal
Power Act to accept for filing, suspend
for one day, and make effective, sub-
ject to refund, an executed service
agreement under which FP&L agrees
to provide transmission services to the
City of Vero Beach, Florida (Vero
Beach). The agreement specifies one
-rate for one type of-transmission serv-
ice from Vero Beach to Orlando Utili-
ties Commission (OUC), Florida Power
Corporation (FPC) and Tampa Elec-
tric Company (TEC) which will enable
Vero Beach to provide power to OUC,
FFC, and TEC under interchange
agreements which it has with each of
them.

'These utilities are interconnected with
each other via the FP&L transmission
system.

Over the past eight months, FP&L
has filed similar agreements with Iden-
tical rates for the Florida municipal
utilities of Homestead (Docket Nos:
ER78-325 and ER78-527), Fort Pierce
(Docket No. ER78-376), anld Lake
Worth (Docket No. ER78-478) and for
TEC (Docket Nos. ER78-508 and
ER78-567) to implement comparable
interchange agreements, Although
each of these service agreements speci-
fies a discrete interchange transaction,
the same postage stamp transmission
rate is included which does not vary
with the distance between interchang-
ing utilities. Because of FP&L's prac-
tice of filing standardized service
agreements with the same postage
stamp transmission rate, the Commis.
sion has consolidated each of these fil-
ings with FP&L's most recent rate
'proceeding for evidentlary hearing
and adjudication under the Federal
Power Act.

In its application for rehearing,
FP&L contends that the Commission
erred in suspending and making sub-
ject to refund the Vero Beach filing,
which, of course, is the same action
the Commission took in the six compa-
rable suspension and consolidation
orders for the Homestead, Fort Pierce,
Lake Worth and Tampa filings.
FP&L's motion requests that the
Commission vacate the suspension
order of September 21, 1978, and make
the Vero Beach service agreement sub-
ject to proceedings under Section 206
of the Act. FP&L advances two argu-
ments in support of this requested
relief.

First, it Is argued that the Commis.
sion, in suspending and making sub-
ject to refund the Vero Beach filing,
erroneously treated the Vero Beach
service agreement as a change In rates
under Section 205, rather than as an
initial transmission rate filing to
which only Section 206 applies. FP&L
asserts that it "has never provided
transmission service to Vero Beach," 2

FP&L currently provides interchange
service to Vero Beach under a rate
which allegedly recovers only genera-
tion costs, not transmission costs of
service. We reject this argument be-
cause FP&L's proposed service agree-
ment with Vero Beach supplements
the continuing Interchange service
with FP&L and its associated rate.
Transmission service is an essential
component of the current Interchange
service between FP&L and Vero
Beach, regardless of whether the cost
of that component has been discretely
identified as part of the applicable
rate. The Company concedes that
much in its Application for Rehearing:

The rates under which interchange
service has been made available to
Vero Beach do not incldde the ex-
penses of operation and maintenance

IFP&L Application for Rehearing at 1.
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of the transmission facilities over
which service under the interchange
agreement is provided.3

The instant filing expressly recognizes
the transmission service provided to
Vero Beach, where it has only been
given tacit recognition in the earlier
transaction.

4

Section 205 (d) and (e) applies to any
rate schedule which changes a classifi-
cation or service, as well as a rate. It is
appropriate for the Commission to
make a technical analysis of the par-
ticular services and classifications in
question, as we have done in this case,
and to construe the statute based on
that analysis. FP&L argues that our
ability to find a change in service
under this Vero Beach service agree-
ment is constrained by the decision in
Otter Tail Power Co. v. F.E.R.C., 583
-F.2d 399 (8th Cir. 1978). However, that
case supports an expansive reading of
our authority to construe Section 205
and 206. Otter Tail holds that we may
use our "technical expertise" to re-
shape our policy regarding changes in
rates, charges, classifications or serv-
ices, provided our new interpretation
and policy reflect a reasonable reading
of the statute and are consistently and
non-discriminatorily applied.5

Second, FP&L points out that It
filed its Vero Beach transmission
agreement on August 21, 1978; howev-
er, the Commission did not issue Its
suspension order until September 21,
1978, 31 days after the filing was
made. The Company, therefore, claims
that we .may not suspend the Vero
Beach rate under Section 205(d) and
Sections 2.4 and 35.2 of our Regula-
tions. However, that order, which sus-
pended the Vero Beach filing, made It
subject to refund and consolidated
proceedings thereon with Docket No.
ER78-19, eL a, was prepared and ap-
proved by the Commission at its public
meeting of September 20, 1978. The
order was then delivered to the Office
of the Secretary with instructions that"
it be issued that same day, i., within
the 30 day period. However, issuance
was delayed until September 21, 1978,
due to an inadvertent' clerical error.
Aside from minor editorial revisions,
the order was issued as approved by
the Commission at that meeting. No
member of the Commission requested

3
1d_ at 1-2 (emphasis supplied).4Accord, Orders issued by this Commis-

sion on November 30, 1977, in Docket No.
ER77-465, Oklahoma Gas & Electric compa-
ny; on February 22, 1978, in Docket Nos.
ER78-10 and ER78-71, Pennsylvania Power
&- Light Company; on May 19, 1978, in
Docket No. ER78-325, Florida Power &
Light Company, (FP&L); on June 15, 1978,
in Docket No. ER78-376, FP&L on August
9. 1978 in Docket No. ER78-478, FP&I4 bnd
on September 5. 1978 in Docket No. ER78-
194, Cleveland Electric Illuminating Compa-
ny.

5583 F.2d at 407-08.

NOTICES

that the order be returned for modifi-
cation before Issuance.

Our suspension order and the statu-
tory objectives of Section 205 which it
fosters should not be frustrated by a
simple clerical error. See American
Trucking Associations v. Frisco Trans-
portation, 358 U.S. 133 (1958); Wiley v.
United States, 245 F. Supp. 669 (E.D.
Ill. 1964); see also, Strickland Trans-
portation Co. v. United States, 274 P.
Supp. 921 (N.D. Texas, 1967). In
Frisco,. the Court held that the Inter-
state Commerce Commission had the
power to correct a certificate which
originally contained certain limita-
tions but, as a result of an inadvertent
clerical error, was issued without such
limitations:
"The Commission shall conduct Its proceed-
ings under any provision of law in such
-manner as will best conduce to the proper
dispatch of business and to the ends of Jus-
tice." This broad enabling statute, in our
opinion, authorized the correction of Inad-
vertent ministerial errors. To hold other-
wise would be to say that once an error has
occurred the Commission is powerless to
take remedial steps. This would not. as Con-
gress provided. "best conduce to the ends of
justice." In fact, the presence of authority
in administrative officer tribunals to correct
such errors has long been recognized-prob-
ably so well recognized that little discussion
has ensued in the reported cases. 358 US. at
145.

The public interest In this case re-
quires that the instant transmission
rate be suspended and made subject to
refund so that the ultimate customers
of Vero Beach not be made the victims
of this inadvertent mistake.

The Commission orver
(A) The relief requested by FP&L in

Its Application for Rehearing Is
hereby denied.

(B) The Secretary shall cause^
prompt publication of this order to be
made in the FEDERAL RroSTnm.

By the Commission. Commissioners
Smith and Hall, dissenting, filed a sep-
arate statement appended hereto.

KENNE= F. PLUMB,
Secretary.

Smith, Hall. Commisioners. dissenting in
part:

(Issued March 6. 1979)
We cannot concur in the Commission's

holding that the order Issued in this pro-
ceeding on September 21. 1978. thirty-one
days after the proposed rate was filed by
Florida Power & Light Company, should be
deemed effective to suspend the rate filed
herein.

Section 205(d) of the Federal Power Act,
and Sections 2A and 35.2 of the Commls-
slon's regulations thereunder, require any
exercise of our suspension powers to occur
within 30 days of the filing of a proposed
rate change.

The majority order seeks to Justify sus-
taining the untimely Issuance by reasoning
that the September 21 order had n fact
been approved by the Commisslon In Its
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public meeting on the previous day. and
that the subsequent delay In issuing the-
order was due to "inadvertent clerical
error.".

This rationale cannot be squared with the
Comnisson's clear pronouncement in a
recent order I that the "Commission acts of-
ficlally only through Its orders as issued by
the Secretary."

For this reason, the suspension in this
docket should be vacated, and this rate pro-
ceeding should go forward under the au-
thority of Section 206 of the Federal Power
Act, pursuant to which the finally approved
rate will be effective prospectively.2

Dox S. SbuTr,
Commissioner.

GEORGE R. HALL,
Commissioner.

(FR Doc. 79-7447 Filed 3-12-79; 8:45 am]

[6450-01-M]

Docket No. RP74-100 (PGA78-8)l

NATIONAL FUEl. GAS SUPPLY CORP.

Notice of Certification of Settlement
Agreement

ALARacr 5, 1979.
Take notice that on February 16,

1979 the Presiding Administration
Law Judge certified to the Commis-
sion for consideration and approval a
Stipulation 'and Agreement in settle-
ment of any and all issues which are
or might be present in the above-cap-
tioned proceeding Involving the pm.-
dence of a non-Jurisdictional producer
purchase-of natural gas by National
Fuel Gas Corporation ("National
Fuel") from Amarex, Inc. ("Amarex")
in the State of New York. '

National Fuel, on August 28, 1978,
filed with the Commission, pursuant
to its purchased gas adjustment
("PGA") clause, revised tariff sheets
to become effective October 1, 1978.
The filing included the costs of local
purchases from a small producer
within New York. Public notice of the
filing was Issued on September 7, 1978.
The Commission, by order issued Sep-
tember 29, 1978 ("Order"), suspended
the filing for one day, to October 2,
1978, subject to refund, and set for
hearing the question of the prudence
of the non-Jurisdictional purchase in
New York, noting that the local pur-
chases had been made at rates in
excess of the nationwide rates. The
Commission stated that although it

'Public Service Company of New Mexico:
Order Granting and Denying Rehearing.
Issued August 28, 1978, In Docket Nos.
ER78-337 and ER78-338.

"Our conclusion that Section 206 should
be the controlling provision is based solely
on the reason articulated In this dissent, not
on a conclusion that the filed rate would
properly be characterized as an initial rate

IThe Preslding Judge also certified to the
Commission National Fuel's testimony and
exhibits in support of the settlement.
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NOTICES

had no jurisdiction over those intra-
state producer sales to National Fuel
it did have jurisdiction over National
Fuel's collection of the purchased gas
costs involved from its customers.

Informal conferences among Nation-
al Fuel, Amarex and the" Commission
Staff resulted in settlement of the
case as evidenced by the aforeme-
tioned Stipulation and Agreement.
The Stipulation and Agreement pro-
vides, inter alia.

1. National Fuel's contract with
Amarex provides for a two-part winter

-and summer rate-1.842 per Mcf for
the sale and delivery of gas by Amarex
during the months of November
through April and $1.442 per Mcf for
the sale and delivery of gas during the

\ months of May through October'.
These rates are the ratestreflected in
National Fuel's August 28, 1978 PGA
filing, effective October 2, 1978, sub-
ject to refund, pursuant to the terms
of the Order. While the summer rate
of $1.442 per Mcf is below the nation-
wide rate, the $1.842 per Mcf winter
rate is above that rate.

2. Within 30 days after the Conmis-
sion's order approving this settlement
has become final, National Fuel will
credit Account No. 191 (Unrecovered
Purchased Gas Costs) with an amount*
of $3,933.23 which reflects the differ-
ence between the then effective na-
tional rate of $1.52 per Mcf and the
$1.842 per Mef paid by National Fuel
to Amarex for purchases during No-
vember, 1978. No adjustments to Na-
tional Fuel's rates shall be made for
the- cost of purchases from Amarex
during- the period October 2; 1978
through October 31, 1978 since the
$1.42 per Mcf summer rate under'the
contract, which was in effect during.
that period, was less than the nationaT
rate,

3. Pursuant to Section 105(b)(1)(A)
of the Natural Gas Policy Act of 1978
("NGPA"), effective December 1, 1978
(subject to adjustment under the con-
tract and/or the NGPA), National
Fuel may lawfully pay and Amarex
may lawfully collect the rates under
the terms of the existing contract as
such contract was in effect on Novem-
ber 9, 1978, the date of enactment of
the NGPA. National Fuel may proper-
ly pass such rates through to its cus-
tomers under Section 601 of the
NGPA.

Comments on'the proposed settle-
ment should be filed with the Federal
Energy Regulatory Commission, 825
North Capitol Street, X.E., Washing-
ton, D.C. 20426, on or before March
15, 1979. Comments will be considered
by the Commission in determining the
appropriate action to be taken. Copies
of the Stipulation and Agreement are

on file with the Commission and are
available for public inspection.

KEN xrn F. PLUME,
- Secretary.

[FR Dc-79-7450 Filed 3-12-79; 8:45 am]

[6450-01-M]

(Docket No. CP79-182]

NATURAL GAS PIPELINE COMPANY OF
AMERICA,

Appicafion

MARcH 6, 1979.
Take notice that -on February 12,

1979, Natural Gas Pipeline Company
of America (Applicant), 122 South
Michigan Avenue Chicago, Illinois
60603, filed in Docket No- CP79-182 an
application pursuant to Section 7(c) of
the Natural Gas Act for a certificate
of public convenience and necessity
authorizing the acquisition of certain
facilities constructed by Chevron
U.S.A. Inc. (Chevron), all as more fully,
set. forth in the application which is
on file with the Commission and open
to public inspection.

Applicant indicates that it has en-
tered into long-term gas purchase con-
tracts with Chevron, dated June 10,
1976; February 16, 1977, May 31, 1977,
and February 16, 1978, to purchase gas
in the offshore Louisiana area. It is as-
serted that pursuant to the terms of
said contracts, Applicant is obligated
to provide certain compression, gath-
ering and other facilities necessary to
develop properly the gas reserves
under certain circumstances and that
Chevron, at the time of platform con-
struction onshore, or installation at
offshore sites, was able to construct
compression and gathering facilities at
a. considerable cost savings by utiliza-
tion of less costly onshore construc-
tion and the use of offshore contrac-
tors involved In other construction for
Chevron. Applicant states that it
agreed to acquire an interest in such

.facilities by 'a purciase agreement,
dated January 8, 1978. Chevron would
maintain and operate the facilities, It
is said.

Applicant proposes and alleges the
following-

EUGENE ISLAND BLOcK 305 GATHERING
LINE

To acquire Chevron's 50 percent in-
terest in a 6-inch pipeline approxi-
mately 2.1 miles long, which Chevron
constructed to connect the A and B
platforms in Eugene Island Block 305.
Mobil Oil Company owns the other 50
percent interest in this line. The B
platform was designated as the initial
delivery point to Block 305 and Appli-
cant constructed the facilities neces-
sary to _provide the pipeline connec-,
tion to this point. However, a second

platform (A) was utilized to develop
the block further and under the terms
of the gas purchase contract, Appli-
cant is required to provide a pipeline
connection to an additional delivery
point if the reserves available at that
point total at least 8,000,000 Mcf for
each additional mile of pipeline re-
quired. Approximately 21,700,000 Mcf
of gas, 11,400,000 Mcf dedicated by
Chevron and 10,300,000 Mcf dedicated
by Mobil, would be produced on the A
platform and would flow through the
6-inch line connecting, the A and B
platforms on this block. The reserves
developed at the A platform justify
the need for the additional connec-
tion. Chevron constructed the addi-
tional line to facilitate the initial de-
liveries of gas from the A platform
and thus eliminated the need for Ap-,
plicant to construct the additional
connection and meter installation for
the A platform. The purchase of Chev-
rbn's 50 percent interest In this line by
Applicant at Chevron's cost of
$336,226 results in a lower cost to Ap-
plicant than if Applicant had con-
structed the connection and provided
a second meter installation.

VERMILION BLOcK 214 GATHERmNG LINE

To acquire approximately 3,200 feet
of 6-inch pipeline connecting the A
and B platforms in Vermilion Block
214 which was constructed and Is
owned by Chevron. Under the gas pur.
chase contract, platform A was desig.
nated as the original delivery point. A
second platform, B, is also being Used
to develop Block 214 further. Under
the terms of the gas purchase con
tract, Applicant is required to provide
a pipeline connection to an additional
delivery point if the reserves available
at that point equal at least 8,000,000
M f for each additional mile of pipe-
line required. Approximately
29,100,000 Mcf of dedicated reserves
would be produced through the 6-inch
pipeline connecting the B platform,to
the A platform. The' reserves devel-
oped at the B platform Justify the
need for the additional connection.
Chevron constructed the additional
line to facilitate the deliveries of gas
from this block and thus eliminated
the need for Applicant to construct an
additional connection and meter In-
stallation for the B platform. The pur-
chase of this line by Applicant at
Chevron's cost of $241, 870 results in a
lower cost to Applicant than if Appli-
cant had constructed the connection
and provided a second meter installa-
tion.

WEST CAMERON BLOCK 534
COMPRESSION

To acquire Chevron's 75 perccent In-
terest in two 1100 horsepower com-
pressors installed by Chevron in West
Cameron Block 534 and provide fuel to
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operate them in accordance with the
terrhs of the gas purchase contract.
Without the compression provided the
reserves in West Cameron Block 534
would be subject to drainage from pro-
duction of gas in Blocks 532, 533,
thereby reducing the reserves dedi-
cated to Applicant in Blpck 534. Ap-
proximately 7,300,000 Mcf of addition-
al dedicated gas would ultimately be
produced to Applicant as a result of
the compression. Applicant's 75 per-
cent share of Chevron's cost of instal-
lation is approximately $699,146. Since
the gas from this block is connected to
the Stingray Pipeline System, Appli-
cant is required by the partnership
agreement, as amended, to assign 25
percent of any gas production and fa-
cility costs to Trunkline Gas Compa-
ny.

WST CAMERON BLOCK 549
COMPRESSION

To acquire from Chevron a 40 per-
cent interest in two 1100 horsepower
compressors installed by Chevron on a
platform in Block 564 to compress gas
from West Cameron Block 549 and
564. Under the gas purchase contract,
Applicant is to provide dompression
for West Cameron Block 549 if it is
economically feasible, and Chevron is
to provide platforml space and fueL
Approximately 40 percent of the in-
stallation cost for the subject facilities
has been allocated to Block 549; thus,
Applicant's share totals $420,641. The
remaining 60 percent of the cost of
this compression installation is allo-
cated to Block 564. The addition of
compression would result in an in-
crease of about 8,000,000 Mef in pro-
ducible reserves attributable to Block
549.

Applicant states that the cost of ac-
quiring the subject facilities would be
financed from funds on hand.

Applicant asserts that the additional
reserves and continued high level of
gas production to be attained through
the use of them are important to Ap-
plicant's gas supply.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
March 28, 1979, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion's Rules of Practica and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-

NOTICES

vene In accordance with the Commis-
sIon's Rules.

Take further notice that, pursuant
to the authority contained In and sub-
ject to jurisdiction conferred upon the
Federal Energy Regulatory Commis-
sion by Sections 7 and 15 of the Natu-
ral Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or Its
designee on this application If no peti-
tion to intervene is filed within the
time required herein, If the Commis-
sion on Its own review of the matter
finds that a grant of the certificate Is
required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or It the
Commission on its own motion be-
lieves that a formal hearing Is re-
quired, further notice of such hearing
will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, It
will be unnecessary for Applicant to
appear or be represented at the hear-
Ing.

KXExrM F. PLUMB,
Secretary.

EFR Doc. 79-7448 Filed 3-12-79; 8:45 am]

(6450-01-M]

[Docket No. ER79-57l

NEW ENGLAND POWER CO.
Order Granting Rehearing and Accepting

Settlement Agreement

ISSUED MARcH 5. 1979.
On February 2, 1979, New England

Power Company (NEP) filed an appli-
cation for rehearing of the Commis-
sion's January 31. 1979 order. In that
order, the Commission rejected NEP's
November 13. 1978 filing which pro-
posed an increase in the demand
charge component for the sale of
System Power-Unreserved to its tariff
customers and to three customers
served under separate Power Con-
tracts. The pioposed demand charge
would be increased from the present
rate of $3.917/kW/month to $4.512/
kW/month. resulting in increased rev-
enue of $550,000 (15.2%) for the twelve
month test period ending December
31, 1977. The filing was rejected be-
cause its cost support data (Period I)
did not meet the requirements of Sec-
tion 35.13(b)(4)(iii) of our Rules and
Regulations which requires that such
data be no more than seven months
old. In the order, we stated that the
stale cost support would not provide a
meaningful basis for litigation. NEP
failed to demonstrate good cause to
justify waiver of Section 35.13.

Because the filing was rejected, the
Commission did not take any action
with respect to the settlement agree-
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ment filed by NEP on January 5.
1979.1 Under the proposed settlement.
the proposed demand charge was re-
duced to $4.192/kW/month resulting
in a revenue increase of $253,000
(7.08%) Increase in demand charges
for the same test period to become ef-
fective February 1. 1979. This charge
would yield an earned rate of return of
about 8.3%. including a return on
equity of about 9.99%, on the basis of
NEP's cost study.

The settlement agreement was ex-
ecuted by NEP, the NEP Customer
Rate Committee, and the municipal
system unreserved customers: under
the tariff. The settlement was not ex-
ecuted by Fitchburg or the Village of
Lyndonville, Vermont. On February
22, 1979, NEP filed, in letter form, an
amendment to its application for re-
hearing. In this amendment, NEP
states that it is "authorized.to inform
the Commission that all parties par-
ticipating in this proceeding, including
Fitchburg Gas and Electric Light
Company, have now indicated a will-
ingness to accept the settlement agree-
ment which NEP filed on January 5,
1979." In addition, on February 22.
1979, Fitchburg filed an application
for rehearing of the Commission's
January 31, 1979 order requesting the
Commission to grant rehearing and
accept the January 5, 1979 proposed
settlement agreement.

In view of the fact that all parties to
the proceeding have agreed to the pro-
posed settlement agreement and in
light of the likelihood that an updated
cost of service study would support an
even greater increase, the Commission
has determined that it would be in the
public interest (1) to grant rehearing.
(2) waive the filing requirements
under Section 35.13(b)(4)(iii), (3)
accept the cost support contained in
NEP's November 13, 1978 filing, as
support for the later filed settlement
rate, and (4) accept the proposed set-
tlement agreement to become effective
on February 1, 1979, as provided in the
agreement.3

The Commission orders:
(A) The Applications for Rehearing

filed by New England Power Company
and the Town of Fitchburg are hereby
granted.

'Notice of the settlement agreement was
issued on January 16, 1979, with responses
due on or before January 24. 1979. On Janu-
ary 24. 1979. Fitchburg submitted a protest
against the proposed settlement, requesting
the Commission to reject the February 1.
1979 proposed effective date for the settle-
ment rate and hold an evidentiary hearing
on the originally tendered rate.

2The Towns of Ashburnham. Danvers,
Georgetown, Groton. Hingham. Holden.
Hull. Ipswich. Littleton. Mansfield. Marble-
head. Middletown. North Attleboro. Paxton.
Peabody, Princeton. Shrewsbury, Sterling.
Templeton. Wakefield. West Boylston. and
Hudson. Massachusetts.3See Attachment for rate schedule desig-
nations.
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(B) NEP's request for waiver of Sec-
tion 35.13(b)(4)(iii) of our Rules and
Regulations is hereby granted.

(C) The settlement agreement filed
with this Commission on January 5,
1979 is hereby accepted, incorporated
by reference and approved to become
effective February 1, 1979.

(D) The Secretary shall cause
prompt publication of this order'to be
made in the FSDERAL REGISTER.

By the Commission.
KENNETH F. PLUmB,

Secretary.
[FR Doe. 79-7449 Filed 3-12-79; 8:45 am]

[6450-01-M]

[Docket No. CP79-185]

NORTHERN NATURAL GAS CO.

Application

MARCH 6, 1979.
Take notice that on February 14,

1979, Northern Natural Gas Company
(Applicant), 2223 Dodge Street,
Omaha, Nebraska 68102, filed in
Docket No. CP79-185 an application
pursuant to Section 7(c) of the Natu-
ral Gas Act for a certificate of public
convenience and necessity authorizing
the construction and operation of an
additional delivery point for the sale
and delivery of natural gas to High
Plains Natural Gas Company (High
Plains) In Texas, all as-more fully set
forth in the application on file with
the Commission and open to public in-
spection.'

Applicant states that it presently
sells and delivers natural gas to High
Plains for resale and distribution in
the Texas panhandle pdrsuant to the
terms of: (1) a contract dated Novem-:
ber 7, 1975, which provides for delivery
of up to 1,000 Mcf of gas per day on a
firm basis at a point of interconnec-
tion designated Waka Station and (2)
the emergency standby service con-
tract dated 'November 7, 1975, which
provides emergency standby gas in
excess of the aforementioned firm
volume at the Waka Station up to 200
Mcf per day, plus any volumes of
standby gas which Applicant has avail-
able at Perryton Station up to 4,300
Mcf per day. Applicant further states
that High Plains has advised it that
High Plains has been experiencing dif-
ficulty maintaining desired operating
pressure at an extremity of its distri-
bution system, and that in order to im-
prove 'the -operating pressure, High
Plains has requested Applicant to pro-
vide a new delivery point 'near the
west 'side of the town of Spearman,.
Texas.

Thus, Applidant requests authoriza-
tion to construct and operate the nec-
essary side valve, and measuring facili-
ties on its four-inch gathering line,

Hansford County, Texas, at an esti-
mated cost of $10,445, which cost High
Plains would . reimburse Applicant.
The facilities would be utilized for the "
delivery of gas volumes to High-Plains
under both Applicant's Rate Sched-
ules X-51 and ES-4, it is said. Appli-
cant indicates that it has amended the
November 7, 1975, contract and the
emergency standby service contract,
by amendments dated December 13,
1978, to reflect the addition of the pro-
posed new delivery point.

Applicant asserts that the addition
-of such delivery point would alleviate
the described operating pressure diffi-
culty and thereby enable High Plains
to maintain reliable service to its dis-
tribution customers.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
March 28, 1979, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions-under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to jurisdiction conferred upon the
Federal Energy Regulatory Commis-
sion by Section 7 and 15 of the Natu-
ral Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or its
designee on this application if no peti-
tion to intervene is filed within the
time required herein, if the Commis-
sion on its own review of the matter
finds that a grant of the certificate is
required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on Its own 'motion be-
lieves that a formal hearing is re-
quired, further notice of such hearing
will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, It
will be unnecessary for Applicant to
appear or be represented at the hear-
ing.

KENNETH F. PLM,
Secretary.

[FR Doc. 79-7451 Filed 3-12-79; 8:45 am]

[6450-01-M]

[Docket No, CP76-104]

PACIFIC INTERSTATE TRANSMISSION CO.

Proposed Changes In FERC Gas Tariff Pursuant
to Purchased Gas Cost Adjustment Provision

MARCH 5, 1979,
Take notice that Pacific Interstate

Transmission Company (Pacific Inter-
state) on February 15, 1979 tendered
for filing as part of Its FERC Gas
Tariff, Original Volume No. 2, the fol.
lowing sheets:

Tenth Revised Sheet No. 4.
Eighth Revised Sheet No. 5.
Pacific Interstate states that these

tariff sheets are issued pursuant to
the Purchased Gas Cost Adjustment
(PGCA) Provision as set forth In Sec-
tion 16 of the General Terms and Con-
ditions of Its FERC Gas Tariff, Origi-
nal Volume No. 2. The proposed effec-
tive date of both of these tendered
tariff sheets and the rates reflected
thereon Is April 1, 1979,

Pacific Interstate states that the
above tendered tariff sheets reflect a
proposed April 1, 1979 Pacific Inter-'state Rate Schedule S-G-1 commodity
rate of 159.79t per decatherm, an in.
crease of 27.14€ from the 132.65€ per
decatherm rate effective October 1,
1978, the date of the last S-0-1 com-
modity rate change and that such in-
crease reflects a Current Gas Cost Ad-
justment and a change in the Sur-
charge Adjustment.

Pacific Interstate states that the
Current Gas Cost Adjustment is based
on an annualized gas cost Increase of
$239,157 and that the Surcharge Ad-
Justment Is designed to amortize, over
a six-month period beginning April 1,
1979, an amount of ($44,509), which Is
the amount In Pacific Interstate's Un-
recovered Purchased Gas Cost Ac-
count at December 31, 1978, as adjust-
ed for the estimated' Impact of the
NGPA In the amount of $27,735 for
the first quarter of 1979.

Any person desiring to be hearo or.
to protest said filing should file a peti-
tion to intervene or protest with the
Federal Energy Regulatory Commis-
sion, 825 North Capitol Street NW.,
Washington, D.C. 20426, In accordance
with Sections 1.8 and 1.10 of the Com-
mission's Rules of Practice and Proce-
dure (18 CFR 1.8, 1.10). All such peti-
tions or protests should be filed on or
before March 15, 1979. Protests will be
considered by the Commission In de-
termining the appropriate action to be
taken, but will not serve to make prot-
estants parties to the proceeding. Any
persdn wishing to become a party
must file a petition to Intervene,
Copies of this filing are on file with
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the Commission and are available for
public inspection.

KzNr F. PLu .B,
Secretary.

EFR Doc. 79-7452 Filed 3-12-79; 8:45 am]

(6450-01-M]

[Docket No. CP79-1841

UNITED GAS PIPE UNE CO. AND NORTHERN
NATURAL GAS CO.

Application

MARCH 6, 1979. -.

Take notice that on February 13,
1979, United Gas Pipe Line Company
(United), P.O. Box 1478, Houston,
Texas 77001, and Northern Natural
Gas Company (Northern) (Appli-
cants), 2223 Dodge Street, Omaha, Ne-
braska 68102, filed in Docket No.
CP79-184 a joint-application pursuant
to Section 7(c) of the Natural Gas Act
for a certificate of public convenience
and necessity authorizing the ex-
change of up to 25,000 Mcf of natural
gas per day on a firm basis for three
years, all as more fully set forth in the
application on file with the Commis-
sion and open to public inspection.

Applicants state that they have en-
tered into a gas purchase agreement
whereby United would purchase from
Mountain Fuel Supply Company
(Mountain) up to 7,000,000 Mcf of gas
each year for a three year period. It is
indicated that pursuant to the terms
of an exchange agreement dated No-
vember 3, 19'78, between Applicants,
Mountain would deliver the gas to
Colorado Interstates Gas Company
(CIG) for the account of United at
points of interconnection in
Sweetwater County, Wyoming, and
that CIG would redeliver appropriate
volumes to Northern at existing points
of interconnection in Kearney County,
Kansas, and Moore County, Texas.
Northern indicates'that it would cause
redelivery of thermally equivalent vol-
umes to United at points on United's
system at Vinton, Calcasieu Parish,
Louisiana, Erath, Vermilion Parish,
Louisiana and at Bayou Sale, St. Mary

- Parish, Louisiana. Applicants state
that they would exchange up to 25,000
Mcf per day on a firm basis and vol-
umes of gas in excess of 25,000 Mcf per
day on a best efforts basis for three
years.

Applicants indicate that the pro-
posed exchange of gas would be bene-
ficial to both of them in that gas pur-
chased by United and Northern in
areas remote from their respective sys-
tems can be delivered into those sys-
tems without the constrtction of
costly transmission facilities.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before

March 28, 1979. file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426. a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further ilotice that, pursuant-
to the authority contained in and sub-
Ject to Jurisdiction conferred upon the
Federal Energy Regulatory Commis-
sion by Sections 7 and 15 of the Natu-
ral Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or Its
designee on this application if no peti-
tion to intervene Is filed within the
time required herein, if the Commis-
sion on Its own review of the matter
finds that a grant of the certificate Is
required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its own motion be-
lieves that a formal hearing is re-
quired, further notice of such hearing
will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, It
will be unnecessary for Applicants to
appear or be represented at the hear-
Ing.

KznR=H F. PLULrB,
Secrelary.

[FR Do=. 79-7453 Filed 3-12-79; 845 am]

16450-01-M]

[Docket No. CPI9-187]

UNITED GAS PIPE UNE CO.

Application

MAnCH 6, 1979.
Take notice that on February 16.

1979, United Gas Pipe Line Company
(Applicant), P.O. Box 1478, Houston,
Texas 77001, filed In Docket No. CP79-
187 an application pursuant to Section
7 of the Natural Gas Act for a certifi.
cate of public convenience and necessi-
ty authorizing the relocation of cer-
tain facilities, all as more fully set
forth In the application on file with
the Commission and open to public in-
spection.

Applicant states that pursuant to
authorization grnted It in Docket No.
CP71-89, it sells to Norco Gas & Fuel,

Inc. (Norco) natural gas for resale
through Norco's various distribution
systems serving certain communities
in South Louisiana, Including the town
of Destrehan, St. Charles Parish, Lou-
Isiana.

It is stated that Norco has informed
Applicant of the continuing pressure
problems experienced on its distribu-
Uon system which serves the sur-
rounding environs of Destrehan. In
addition, the owner of the land that is
being transversed by Norco in effectu-
ating deliveries to Destrehan has
asked Norco to remove its pipeline-
system from the present location, it is
said. Accordingly. Norco has asked Ap-
plicant to relocate the Destrehan
Town Border Station.

Thus, pursuant to a letter agree-
ment dated October 3, 1978, between

- Applicant and Norco, Applicant re-
quests authorization to move the Des-
trehan Border Station from its present
site at Mile Post 71.17, Station No.
3757 + 74 to Mile Post 70.5, Station
No. 3722 + 35, each of which is in St.
Charles Parish, Louisiana. Applicant
states that the total estimated cost of
relocating the facilities is $6,980,
which cost would be shared equally by
Applicant and Norco.

Any person desiring to be heard or
to make any protest with reference to
said application should on or before
March 28, 1979, file with the Federal
Energy Regulatory Commission,
Washington. D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10).

All protests filed with the Commis-
sion will be considered by it in deter-
mining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as ai
party in any hearing therein must file
a petition to intervene in accordance
with the Commission's Rules.

Take further notice that, pursuant
to the authority containedin and sub-
ject to jurisdiction conferred upon the
Federal Energy Regulatory Commis-
sion by Sections 7 and 15 of the Natu-
ral Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or its
designee on this application if no peti-
tion to intervene is filed within the
time required herein, if the Commis-
sion on its own review of the matter
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finds that a grant of the certificate is
required by the public :convenience
and necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its own motion be-
lieves that a formal hearing is re-
quired, further notice of such hearing
will be duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant to
appear or be represented at the hear-
ing.

KNNm= F. PLWUM,
Secretary.

(FR Doc. 79-7454 Flied 3-12-79; 8:45 amJ

NOTICES

[6450-01-M]

Office of Hearings and Appeals

CASES FILED

Week of January 19 through January 26, 1979

Notice is hereby given that during
the week of January 19 through Janu-
ary 26, 1979, the appeals and applica-
tions for, exception or other relief
listed in the Appendix to this Notice
were filed with the Office of Hearings
and Appeals of the Department of
Energy. *

Under the DOE's procedural regula-
tions, 10 CFR, Part 205, any person
who will be aggrieved by the DOE

action sought In this case may file
with the DOE written comments on
the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes
of those regulations, the date of serv-
ice of notice shall be deemed to be the
date of publication of this Notice or
the date of receipt by an aggrieved
person of actual - notice, whichever
occurs first. All such comments shall
be filed with the Office of Hearings
and Appeals, Department of Energy,
Washington, D.C. 20461.

MELVIN GOLDSTEIN,
Director, Office of

Hearings and Appeals.
MARCH 6, 1979.

LIST OF CASES RECEIVED BY THE.OFFICE OF HEARINGS AND APPEALS

[Week of January 19 through January 26,1979]

Date Name and Location of Applicant Case No. Type of Submission

1/19/79 ................................. Louisiana-Crude Oil &.Gas Company. Inc., DRA-0289 ..... Appeal of Remedial Order. IF GRANTED: The DOE's December 14,
New Orleans. Louisiana. 1978, Supplemental Remedial Order would be rescinded and the LoUlsi.

ana Crude Oil & Gas Company, Inc. would not be required to refund
overcharges resulting from sales of crude oil from a property In the
South Pass Area of Plaquemines Parish, Louisiana.

1/19/79 ................ .................... Southland Oil Company/VSG Corpora- DES-1903 .... Stay Request. IF GRANTED: During the pendency of a Statement of
tions Jackson, MississlppL Objection which Southland Oil Company/VSO Corporation has filed

(Case No. DX-1903), a Stay determination which was issued to tha
firm on December 14, 1978 would be modified to increase the value of
Southland's entitlements purchase obligation, which was stayed. In ad-
dition, the firm has requested that the increased level of stay relief be
given permanent effect in the event that the firm does not prevail in its
Statement of Objections.

1/19/79 ..................................... Texas Gas Exploration Corporation, Hous- DEE-2118 . Price Exception (Section 212.167). IF GRANTED,:The Texas Gas Explo,
ton, Texas. ration Corporation would be permitted to impute a May 1973 average

cost per gallon for natural gas liquid products purchased for resale
under Section 212.167(b)(2) of the Mandatory Petroleum Price Regula-
tions.

1/22/79 ...................................... Asher Oil & Gas Company. Inc., Decker- DEE-2119 . Exception to change base period supplier (Sections 211.9 and 211.13). IV
ville, Michigan. GRANTED: Asher Oil & Gas Company, Inc. would be assigned both a

new base period supplier and an Increased allocation of gasoline.
1/22/79 ...................................... Glenn Martin Heller, Boston, Massachu- DRD-0167 Motion for Discovery; Motion for EvIdentlary Hearing. IF GRANTED.

setts. and DRH- An evidentlary hearing would be convened and Discovery would also be
0167. granted with respect to the Statement of Objections submitted by

Glenn Martin Heller to an Interim Remedial Order for Immediae
Compliance.

,1/22/79 ..................................... Koch Exploration Company, Wichita, DXE-2120 - Extension of relief granted in Koch Exploration Co., 2 DOE Par,
Kansas. and DXE- (October 2. 1978). IF GRANTED: Koch Exploration Company would be

2121. permitted to sell the crude oil produced from the Sink Draw #1 and
Cedar Rim #3 Leases, located in Duchesne County, Utah, at upper tier
ceiling prices.

1/22/79 .................... ................ Monsanto Company, Houston, Texas_... DXE-2122 Extension of relief granted in Monsanto Company, 2 DOE Par. - (Sep-
and DXE-" tember 13, 1978). IF GRANTED: Monsanto Company would be permit.
2123. ted to sell the crude oil produced from the Mil No, 1 lease located in

Williams County, North Dakota. and the State 16-1 lease located in
Sheridan County. Montana, at upper tier ceiling prices.

1/22/79 ..................................... Quincy Oil, Inc. Quincy, Massachusetts . DEX-0140 .:.. Supplemental Order. IF GRANTED: Internal DOE documents would be
released to the firm and to Taunton Municipal Lghting Plant under a
Protective Order limiting their use to an exception proceeding (DEE-
0447) and any subsequent administrative or judicial review thereof.

1/22/79 ..................................... Texaco Inc., White Plains, New York...... DES-2041 Request for Temporary Stay; Request for Stay. IF GRANTED: Texaco
and DST- -Inc. would be permitted to make a monthly allocation of motor gaso.
2041. line to its customers'on the basis of each such customer's actual pur-

chases of gasoline during the corresponding month of the previous year
or the 1972 base period, whichever is greater, pending a final determi.
nation on its Application for Exception.

1/22/79 .................................... Thompson, Knight, Simmons & Bullion, DPA-0291 . Appeal of Information Request Denial. IF GRANTED: Thompson,
Dallas, Texas. Knight, Simmons. & Bullion lyould be granted access to certain DOE

data.
1/22/79 ............... Virginia Electric & Power Company. Rich- DPA-0290...-. Appeal of Information Request Denial. IF GRANTED. The DOE's D-

mond. Virginia. cember 12. 1978, Information Request Denial would be rescinded and
the Virginia Electric & Power Company would be granted access to an
internal DOE memorandum concerning "Criteria for EIS Negative
Conversion Candidates."

1/23/79 ...................................... Ashland Oil, Inc., Washington. D.C.......... DRH-0042.... Motion for Evidentiary Hearing. IF GRANTED: An Evidentlary Hearing
would be convened on behalf of the Intervenors, Boswell Oil Company,
Certified Oil Company, Hudson Oil Company. Kocolene Oil Corp., Nap.
Sol Refining Company. Rockwood Terminals, Inc., and Transit Ohl
Company with respect to a Proposed Remedial Order issued to Ashland
Oil. Inc. (Case No. DRO-0084).

1/24/79 ..................................... Continental Oil Company, Houston, Texas. DEE-2124 Request for Stay; Exception to Part 211. IF GRANTED: Continental Oil
and DES- Company would be relieved of its obligations to sell kerojet fuel to
2124. other refiners during the months of February and March 1979, A Stay

would be granted pending a final determination on the Application for
Exception
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LisT OF CASES RECEIVED BY TIE OFCE OF Hwtos AzD APpEA.s-Continued

[Week of January 19 through January 26. 109

Date Name and Location of Applicant Case No. Tyoe of Submission

i124179 .. Great Southern Oil & Gas Company. Inc.. DXE-2132 - Extension of relief granted In Great Sauthern Oil & Gas Ch_ Inc. 2 DOE
Shreveport. Louisiana. Par. - (September 28. 19 8). IF GRANTED: Great Southern Oil &

Gas Company. Ine. would be permitted to sell the crude oU produced
from St. Martin Bank & Trust Company Lease. Located in St. Martin
Parish. Louisiana. at upper tier celling prices.

1/24/79 Louisiana Crude Oil &'Gas Company. Inc. DEE-23. Price Exception (Section 211.73). IF GRANTED: LouL.na. Crude O &
Washington. D.C. Gas Company. Inc. would be permitted to sell. on a retroactive and con-

tinutn basis, the crude oil produced from the State Lease 933 A locat-
ed n Plaquemlnes Parish. LOulsla3.. at upper tier ceiling prices on a,
retroactive and prospective basis.

1/24/179 M.J. Mitchell Dallas. Texas-.. DXE-21ZG.. Extension of relief granted In .X7. Mitchelt 4 FE Par. 83.250 (1976h IF
GRANTED: M. J. Mitchell would be permitted to sell the crude oil pro-
duced from the Mitchell State Minneluza Sand Unit at upper tier ceil-
Ing prices.

1/24/79 ,.............. Milltown Skelgas. Inc.. Minneapolis. Mn- DRS-0147. Request for Stay. IF GRANTED: Milltown Skelgas. Inz- would be grant-
nesota. ed a stay of the DOEs DecUon and Orde~r dated January 8.1579. pend-

Ing judicial review before the Federal Energy Regulatory Comm mon.
1/24179 Petroleum, Inc, Wichita. Kan3s ....... DXE-2131.- Extension of relief granted In Petroleum. Irc.. 2 DOE Par. - No-

vember 1. 198). IF GRANTED: Petroleum. Inc. would be permitted to
tell the crude oil produced from Crowder lease. Cleveland County.
Oklahoma. at upper tier ceiling pr cs

1124/79 Reading & Bates Petroleum Company DXE-2125 - Extensian of relief granted In Redfnp & Bates Oil and Gas Co. 2 DOE
Tulsa. Oklahoma. Par. 81.031 (1978). IF GRANTED: Reading & Bates Petroleum Compa-

ny would be permitted to el crude oil produced from the Dempsey
Mantcoth 2-A well located n McClain County. Oklahoma. at upper tier
ceiling vrces

1/24/79 Southwestern Refining Company. Inc., DES-0148 - Request for Stay. IF GRANTED: Southwestern Refining Compny. I=
Washington. D.C. would be granted a stay pending a final determination on its Applica-

tion for Exception (Cc.z No. DES-0148).
1125/79 Anderson'*s Exxon. Baltimore. Maryland. DEE-2127- Exception to Change Supplier. IF GRANTED: Anderson's Exxon would

be a.igned a new ba-e period supplier of motor gazollne to replace its
present supplier. Tri-State Oil Company.

1/25/79 Ashland OIL Inc./Clark Oil & Refiln DEA-0293 Appeal of October 1978 Entitlementa Notice. IF GRANTED:. The Octo-
Corporation. Washington. D.C. her 1978 Entitlements Notice would be amended and the entitlements

aales obligations of Aahland Oil In= and Clark Oil & Refin Co-po-
ration would be recomputed to eliminate the $.211bbl. differential for
foreign crude oil specified In Section 211.67(I14).

1125/79 Cibro Petroleum Products. Inc.. 'ashing. DST-0013- Reqtumt for Temporary Stay. IF GRANTED: The Cibro Petroleum Prod-
ton. D.C. ucts. Inc. would b- granted a temporary stay of the Entitlements

Notice for November 1578. pending a final determlnatlon on the Appeal
which the firn intends to file.

1/25/n9 Coastal States Gas Company. Washngton. DEA-0272. Appeal of October 1078 Entitlements Notice. IF GRANTED: The Octo-
D.C. ber 1978 Entitlements Notice would be amended and the entitlements

tales obligations of C=stl States Gas Company would be recomputed
to eliminate the $.21/bbL differential for foreti'n crude oll speciffed in
Section 211.6"1(4).

1125/n9 Energy Cooperative. Inc. Washington. D.C DEA-0294 Appeal of October 1973 Entitlements Notice. IF GRANTED: The Octo-
ber 1978 Entitlements Notice would be amended and the entitlements
sal- obligations of Energy Cooperative. Inc. would te recomputed to
eliminate the $.21/bbL differential for foreln crude oil specified in
Section 211.67114).

1/25/79 Perfection Products Company. Waynes- DEE-2128-. Exception to the proisions of 10 CFR. Part 430. Appendix N. IF
bore. Georgia. GRANTED: Perfection Products Company would recelve an exceptin

to the prov.son3 of 10 CFR Part 430. Appendix N. regarding test proce-
dure3 of a coered product.

1/25179 Well-McLai. Michigan City. Indiana..- DEE-2123. Exception to the pro*. Wons of 10 CFR. Part 405. Section 439.33 nl). IF
GRANTED: Weil.McLaln would receive an exception to the provisions
of 10 CFR 405. Section 430.331n)(l). regarding tes- procedures of a cov-
ered producL

Notices of objection recedrtd

Date Name and Iccaton of applIcant Cas No.

1/24/79 Sun Production Company. Washington. D.C DEe-1433
1/25/79 H&M Oil.Company. Lyman. Wyoming DEE-C,93

[FR Doe. 79-7543 Filed 3-12-79; 8:45 am]

[6450-01-M] Under the DOE's procedural regula- date of publication of this Notice or
CASES FILED tions. 10 CFR. Part 205. any person the date of receipt by an aggrieved

Week of February 2 through February 9, 1979 who will be aggrieved by the DOE person of actual notice, whichever
occurs first. All such comments shallNotice is hereby given that during action sought in this case may file be filed with the Office of Hearings

the week of February 2 through Feb- with the DOE written comments on and Appeals, Department of Energy,
ruary 9. 1979 the appeals and applica- the application within ten days of VWashington. D.C; 20461.
tions for exception or other relief service of notice, as prescribed In the EL.VIN GoLvSTrIN,
listed in the Appendix to this Notice procedural regulations. For purposes Director, Officeof
were-filed with the Office of Hearings of those regulations, the date of serv- Hoarfngs andAppeal.
and Appeals of the Department of
Energy. Ice of notice shall be deemed to be the MARcH 6. 1979.
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14630 NOTICES

LIST O5" CASES RECEIVED BY Ts- OrnCZOF HEAPINGS AND APPEALS

[Week of February 2 through February 9,19791

Date Name and location of applicant Case No. Type of submission

2/5/79 ....................................... Atlantic Richfield Company. Los- Angeles- DEE-215I..... Price Exception (Section 212.83). IF GRANTED: Atlantic Richfield Corn.
California. pany would be permitted to exclude certain May 1973 marketing costs

associated with divested properties from Its calculation of maximum tl
lowable prices.

2/5/79 ........................................ C. L. Morris, Inc., Oil City, Louisiana ........... DEE-2145..... Price Exception (Section 212.73). IF GRANTED: C. L. Morris, Inc. would
be permitted to sell the crude ol produced from the Fred K. Conn
Lease, Bayou Louis Field, located at Catahoula Parish, Louisiana at
stripper prices.

2/5/79 ...................................... Colonial Car Wash. Arlington Heights, 1111- DEE-2147..... Exception to change supplier. IF GRANTED: The Colonial Car Wash
nos. would be assigned a new base period supplier of motor gasoline to re-

place its present supplier. Arlington Oi Company.
2/5/79 . . ..... Dow Chemical U.S.A., Houston, Texas........ DEE-2144. Price Exception (Section 212.73). IF GRANTED: Dow Chemical US.A.

would be permitted to sell the crude oil produced from Bayou Bleu
Fields (NW) located at Iberville Parish, Louisiana, at upper tier ceiling
prices.

2/5/79.. ................ Ergon. Inc., Washington, D.C . ............. DEE-2146 Exception to change supplier; Request for Stay. IF GRANTED, trgon's
and DES- wholly owned subsidiary, the Miller Oil Purchasing Company, would be
2146. relieved of its obligation to sell approximately 10,000 BPD of crude oil

to Exxon Co., U.S.A. In the alternative, Ergon's affiliate, Ergon Reflq.
Ing would be permitted to participate in the Buy/Sell Program. Ergon,
Inc. would receive a stay pending a final determination.

2/6/79 . ... . . . Atlantic Oil Company, Los Angeles, Call- DEEe-2149..... Price Exception (Section 212.73). IF GRANTED: Atlantic Oil Company
forn'ia. would be permitted tosell the crude oil produced from the Olive Field,

Dowling Lease, located in Orange County, California, at upper tier cell.
ing prices.

2/6/79 ................ Eastern Oil Company. Tampa_ Florida ........ DRR-0041-... Request for Modification/Rescission. IF GRANTED: The DOE's January
18, 1979. Decislonr and Order Issued to Eastern Oil Company (Case No,
DRA-0063) would be modified with respect to the requirement that the
firm submit actual selling prices to the Region IV Office of Enforce-
ment

2/6/79 ....................................... Laketon Asphalt Refining, n1=.,Evansvlle, DES-0152..... Request for Stay. IF GRANTED: Laketon Asphalt Refining, Inc, would
Indiana. be granted a stay of the provisions of 10 CFR 211.67, regarding Its enti-

tlements'purchasa obligation for the month of February 1979.
2/7/79 ........................................ Altex Oil Corporation. Vernal.Utah....... DEE-2158..... Price Exception (Section 212.73). IF GRANTED: The Altex Oil Corpora.

tion would be permitted to sell the crude oil produced from the An.
chutzaRanch No. 1 located in Carbon County, Wyoming, at upper tier
ceiling prices.

2/7/79 ...................................... Bright & Company.Dallas, Texas .. DE1-21T7.... Price Exception (Section 212.73), IF GRANTED. Bright & Company
would be permitted to sell the crude oil produced from the Nolte Well
No. 1, located in Gonzales County, Texas, at upper tier ceiling prices.

2/7/79 ................ Burlington Northern, Inc.. St. Paul, Min- DES-2104 . Request for Stay. IF GRANTED. Burlington Northern, Inc. would re-
nesota. celve astay of the requrementthat It file Form EIA 28 pending a final

determination on the Application for Exception which the firm has
filed.

2/7/79.: . . ... . . Commonwealth Oil Refining Company, DEX-0142 ..... Supplemental Order. IF GRANTED: The DOE would review the level of
Inc., San Antonio, Texas. exception relief granted in a Decision and Order issued to Common.

wealth Oil Refining Company,nc.(Case No. DEE-1369) on September
12, 1978, to determine whether the relief accorded the firm was appro-
priate.

2/7/79 ....................................... FrIend-woodc Refining Corporation, DEA-0303..... Appeal of January 1979 Entitlements Notice. IF GRANTED: The Janu.
Friendwood, Texas. ary 1979 Entitlements Notice would be amended with respect to Frield.

woodRefining Corporation's entitlements purchase obligation.
2/T/79 ................................... Joseph I O'Neill Oil Properties-, Midland, DXE-2157 . Extension of relief granted In Joseph. L O'Neill Oil Propertfes, 2 DOE

Texas. Par.' (October 4, 1978). IF GRANTED: Joseph L O'Neill Oil Proper-
Ites would be permitted to ;ell the crude oil produced from the Fold.
man-Pardo Lease. Fuller Field, located in Scurry County, Texav, at
upper tier ceiling prices.

2/7/79..--..-.................. Petroleum Combustion International, Inc., DE-2148.. Exception to change supplier. IF GRANTED: Petroleum Combustion In.
Bohemia, New York. ternational, Inc. would be assigned a new base period supplier of gasO-

line to replace Its present supplier, Petroleum Marketing. Corporation.
-2/7/79 ....................................... Premier Resources, Ltd., Denver, Colorado. DEE-2153, Price Exception (Section 212.73). IF GRANTED: Premier Resources, Ltd.

DEF-2154 would be permitted to sell the crude oil produced from the Tuky, Jab.
and-DE- lonsky #1 and Jablonsky #2, located in Stark County, North Dakota at
2155. - upper tier ceiling prices.

2/7/79 ........................................ Standard Off Company or Indiana, Wash- DEE-2152 . Allocation Exception (Section 211.10 and 211.102). IF GRANTED: Stand.
ington, D.C. ard Oil Company of Indiana (Amoco) would be permitted'to allocate its

available supplies of motor-gasoline to its customer= orr tho- basis of
actual purchases in the correspondina-month of 197& or the 1l72 base
period as adjusted. whicheverIs greater.
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NOTICES 14631

LIST OF CASES RECEVED BY THE OmcE or HtRmrws AND APPELS--Contlnued

[Week of January 19 through January 20. 19791

Date Name and Location of Applicant Case No. Type of Subm.zion

2/8/79 'Exxon Company. U.S.A., Washington. D.C. DFA-0304.. Appeal of an Information Request Denial. IF GRANTiE. The DOEs
August 15. 1078. Information Request Denial would be rescinded and
Exxon Company, U.SA. would receive access to DOE documents.

2/8/79 Jack Halbert. Dallas. Texas- DRD-016D Motion for DIscov ; Motion for Evidentary Hearng. IF GRANTED).
and DRH- Discovery would be granted with respect to the Statement of Objec-
0160. tlons submitted by Jack Halbert in response to a Proposed Remedial

Order (Ca-se No. DRO-0160). An e-identlary hearing would be convened
with respect to the Statement of Objections In the above referenced
case.

2/8/79 Richard Levy. Alexandria. Virginia - DPA-0305- Appeal of an Information Request Denial. IF GRANIED The DOEs
January 5. 1979 Information Request Denial would be rescinded and
Richard Ievy would receive aceer to a document sent on May 3. 1978
by Richard Herzo- to reginal directors of efiforcement concerning
audits of resellers enUled "Pollcy on Small Cae.

2/8/79 Rex Monahan Sterling. Colorado - DEE-2161- Price Exception (Section 212.73). IF GRANTED: Rex Monahan would be
permitted to sell the crude oil produced from the Basin Unit. located at
Campbell County. Wyoming. at upper tier ceiling prlces

2/8/79, Sun Oil Company of Pennsylvania. Phila. DEA-0308 Appeas of Asslgnment Orders Requests for Stay. IF GRANTED: The
delphia. Pennsylvania. and DES- nine December 20.1979 AsIgnment Orders would be re c inded and Sun

0300 Oil Company of Pennsylvani would not be responsible for the upward
through , adjus-tment to Fortune Oil Corporations bsse period u:e of motor gaso-
DEA-0314 line. Compliance with the Order would be stayed. pending a determinl-
and DES- tion on the Appeals.
0314.

2/8/79 Tenneco Oil Exploration and Production. DEF-2159. Price Exception (Section 212.73). F GRANTED: Tenneco Oil Explora-
Houston. Texas. ion and Production would be permltted to zell the crude oil produced

from the Slick Creek Phosphorta Unit located In Washalle County. Wy-
oming. at upper tier ceiling priie

2/8/79- Tesoro Petroleum Corporation. Washing. DES-0153- Request for Stay. IF GRANTED: Tesoro Petroleum Corporation would
ton. D.C. recehe a stay of the requIrmenta of the subpoena isued by the Office

of the Special Countel on January 23. 1979.
2/8/79 Texaco. Inc., Los Angeles, Callfornla.......... DEE-210 9 Price Exception (Section 212.73). IF GRANTED: Texaco. I= would be

permitted to zell the crude oil produced from the Platform A. located
in Cook Inlet. Alaska. at upper tier ceiling prices.

2/8/79 Trend Exploration Limited. Denver, Colo. DXE-21062 Extension of relief granted in Trend x proralfon !Mifted. Case No.
rado. DXF-125 (decided Augus 8. 1978) (unreported decson. IF GRANT-

ED: Trend Exploration Limited would be permitted to Increase its
prices to reflect non.product cost increases Incurred in producing natu-
ral ga liquids and natural Sa3 liquid products at the Moffat, County
plant.

Notices of objecion receircd

Date Name and location of applicant

2/2/79 Tesoro Petroleum Corporation. Washington. D. DEZ-0444
2/5/79 . Texaco. Inc. White Plains. New York DEF-2041
2/6/79 Laketon Asphalt Refining Company. Evansville. Indiana DXE-2022

Proposed remedial orders

2/8/79 ..... McCulloch Gas Processing Corporation. Los Ancele. California_ _ _ _ _ _ _ _ DRO-017"

[FR Doe. 79-7544 Filed 3-12-79; 8:45 am]
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14632. NIOTICES

[6450-01-Mr of- Hearings and Appeals of the De- date of publication of this Notice or
partment of Energy. the date of receipt by an aggrieved

CASES FILED "Under the DOR's; procedural regula- person of actual notice, whichever

Week of February 16 through February 23, tions, 10 CFR,. Part 205,. any person occurs first. All such comments shall

1979, who will be aggrieved by the DOE, be filed with the Office of Hearings
action sought. in such cases may file and_ Appeals, Department of Energy,

Notice is hereby given that during with the DOE written comments on Washington, D.C. 29461.

the week of February 16, 1979, the application within ten' days of
through February 23, 1979, the ap- service-of- notice. as prescribed in the MELVIN GOLDSTEIN,
peals and applications for exception or procedural regulations. For purposes Director, Office-o/
other relief listed in the Appendix to of those regulations, the date of serv- Hearings and Appeals.

this Notice were filed with the Office ice of notice shall be deemed to be the MARCH 6, 1979.

LiST OF CASES RECEIVED BY THOFFICE- OF HEA"NG& AN APPEALS

LWeek of February 16 through February 23. 1979]

Date Name and location of applicant CaseNo-. Type of submission

2/16/79 ....................... Akin, Gump, Hauer, & Feld, Washington, DFA-0321 . Appeal of Information: Request Denial. IF GRANTED: The DOE's De.
D.C- cember 2. 1978. Information Request Denial would be rescinded and

Akin. Gump, Hauer, & Feld would receive access to certain DOE data,
2/16/79 .................................. American Agri-Fuels Corporation. Kansas DEE-2179.... Allocation Exception (Section 211.103). IF GRANTED: American Agri.

City. Missouri. Fuels Corporation would receive an exception from 10 C1R 211.103
with respect to Its allocation of motor gasoline for the production of
gasohol.

2/16/79 ............... Common Cause, Washington. D.C ............ DPA-0320-.. Appeal of Information; Request Denial. IF GRANTED: The DOE's Janu.
ary 10, 19.79. Information Request Denial wouhI be rescinded and
Common Cause would receive accessto certain DOE documents.

2/16/79.....F.................. Farmland Industries, Inc., Kansas City, DES-2166..... Request for Stay. IF GRANTED: Farmland Industries, Inc. would be per-
Missouri. mitted to allocate motor gasoline'to its customers on the basis of their

purchases during March 197 pending a final determinatlon, on an Ap-.
plication for Exception which the firm has filed.

2/16/79 ............... Getty Oil Company. Los Angeles, Califor- DXE-2197 Extension of relief granted in Getty Oil Company, 2 DOE Par. - (Octo.
nia thruDK- ber 10. 1978). IF GRANTED: Gettr Oil Company would be permitted

2201. to continue to sell the crude oil produced from the Carranza, Chamber.
lin, Davis. QuatI, and Luton leases at upper tier ceiling prices.

2/11179 ................... Hewlt & Dougherty. Austin. Texas.....- Dee-219S....-. Price Exception (Section 212.165) IF GRANTED" HewiL and Dougherty
would be permitted to Include the legal fees paid to Graves, Dougherty,
Hearong. Moody & Garwood in Its calculation of increased costs for the
Roche and Lambert plants processing plants.

2/1/79. .............. ... Barry Moore Ivers.Mill Valley,.California- DEE-2196 . Exception to Change Supplier. IF GRANTED: Chevron USA Inc. would
replace Shell Oil Company as a base period supplier of motor gasoline
to Barry Moore leers.

2/16/79 ...................................... Richard Levy, Alexandria, Virginia ............ DPA-0322...... Appeal of Information; Request Denial. IF GRANTED: The law offices
of Richard Levy would receive access to certain DOE Office of Enforce.

I ment documents relating to the non.product cost allowance for re.
sellers.

2/16/79 ..................................... Northland Oil & Refining Co.. Tulsa, Okla- DES-0155..... Request for Stay. IF GRANTED: Northland Oil & Refining Company
homa. would be granted a stay of the provisions of 10 CFR 211.67with respect

to Its entitlementspurchase obligations.
2/16/79..P ............... lcdOILCompany.Dallas.Texas-.... DEF-2194..1L Exception to Reporting Requirements.IF GRANTED: Placid. Oll Compa.

ny wouldbe granted an extension of time to file EIA Form 23.
2/16/79.................. .... Pryor InterprisesInc..Grlffin. Georgia_ DEE-2202-.- Exception to Change Supplier. IF GRANTED: Pryor Interpriscs. Inc.

woulcnn longer be required to supply motor gasoline to several U.S.
Government locations in middle and south Georgia.

2/16/79 ............... Roarda, Inc., Washington. D.C . ......... DEE-2203-- Allocation Exception, IF GRANTED: Roarda, Inc. would be atsigned as
the base period supplier of motor gasoline to various Defense Fuei
Supply Center installations and one or more major oil companieA would

2 . .be directed to furnish the gasoline to Roarda for resale to the DFSC.2/21/79L ............ Lehigh Oil Company. Norwich. Connecti- DEN-2031 . Request for Interim Order. IF GRANTED: Lehigh Ol Company would
cut. be- permitted to implement the exception relier granted In jhe DOE's

December 6. 1978 Proposed Decision and Order pending a final deter.
mination.

2/21/79 ...................................... Texaco, Inc.. White Plains. New York .......... DXE-2193. Allocation Exception, Request for Stay, Request for Temporary Stay. IF
DES-2193, GRANTED: Texaco. Inc. would be permitted to allocate motor gasoline
DST-2193. to Its customers on the basis of their actual purchases In the corre-

spending month of the preceeding year instead of 1972.
2/21/79 ............... Michael Truax, Washington. D.C ........... DSG-0044, Petition for Special Redress and Stay Request. IF GRANTED: The sub.

DES-4156. poena issued to Michael Truax on December 1. 1978, would be quashed
and compliance with the subpoena would be stayed pending a determl.
nation on the Petition for Special Redress.

2/22/79 ..................................... Amoco Oil Company, Chicago, Illinois . DST-2152 Requpst for Temporary Stay and Request for Stay. IF GRANTED:
and DES- - Amoco Oil Company would receive a stay and temporary stay from the
2152. provisions of 10 CFR 211.10 and 211.102 which require that a supplier

allocate motor gasoline on the basis of sales during 1972, as adjusted.
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LIsT or CASES REccvED nB Tn Omcre OF H&Anics AND Arpnls-Contlnued

(Week of February 18 through February 23. 1979)

Date 'Name and location of applicant Case No. Type of submsLsion

2/22/79 Chevron U.S.A.. Inc, San Francisco. Call. DEA-0323. Appeal of November 1978 Entitlements Notice. IF GRAN-rI3 The No-
fornls. vnber 1978 Entitlements Notice would be amended with respect to

Chevron U.S.A. Inc.'s entitlement purchase oblIgations.
2/22/79 ChevTon U.S.A. Inc.. San Francisco. Call. DEE-2209. Exception to Entitlements Program. IF GRANTED. Cheron U.A. Ina.

fornta. would receive an exception from Its obligation to purchase entitlements
under the provizIons of 10 CFR 211.67 to account for Its crude oil re-
ceipts and runs to ztfill during IM 1979 fiscal year.

2/22/79 Crystal Oil Company. Shreveport. Loulsi. DEE-2206. Price Exception (Section 212.73). IF GRANTED. Crystal Oil Company
ana. would be permitted to cell the crude oil produced fromthe Shongalco

Pettit Sand Unit located In Webster Pariah. Lousian. at upper tier
ceiling price.

2122/79 Damson Oil Corporation. Houston. Texas- DXwE-2204 - Exterion of relief granted In Damson Oil Corporatio . I DOE Par.
81.101 (April 7. 1978). IF GRANTE. Damson Oil Corporation would
be permitted to continue to sell the crude oll produced from the City of
Las AngelesLEas-Ae No. 135 at upper tier ceiling prices.

2122/79 . . John P. Jennings. Wichita. Kansas- - DEE-220_8 Price Exception (Section 212.73). IF GRANTED-XJohn P. Jennings would
be permitted to ll the crude oil produced from Kenyon Lease lccated
In Graham County. Kans=s at upper tier ceiling pries

2/22/79 Plerremont. Petroleum Corp. Shreveport. DXF-2207 - Extension of relief granted in Perrernon Pefrole= Corortionr 2 DOE
Louisiana Par. - (December 21. 1978). IF GRA 2TED: Plenremont Petroleum

Corporatlan would be permitted to continue to sell crude oil produced
from the C. 0. Hender on 17-8 No. I Well at upper tier ceiling price.

2/22/79.- Texaco. Inc.. Denver, Colorado - DXF-2.n.5 - Extension of relief granted In Teraco, Inc- 2 DOE Par. - (October 3.
1979). IF GRAN rED. Texaco. Inc- would be permitted to continue to
sell the crude oil produced from the Maudlin Gulch Unit located In
Moffat County. Colorado. at upper tier ceiling prices.

Notices of objection receired

Date Name and location of applicant Case No.

2/22/79 . Colonial Oil Company. San Francisco. California DE-1451.
2/21/79 Chevron U.S.A.. Inc.. San Francisco. California DEE-1259
2/23/79 Dome Petroleum Corporation. Washington. D.C DPI-0018

(FR Doec. 79-7545 Filed 3-12-79; 8:45 am]

[6560-01-M]

ENVIRONMENTAL PROTECTION
AGENCY

-FRL 1074-8; OPP-180172G]

MISSISSIPPI AUTHORITY FOR THE CONTROL
OF FIRE ANTS

Proposed Emergency Exemption for Use of Fer-
riamilcide To Control Fire Ants; Additional
Comment Period

AGENCY: Environmental Protection
Agency (EPA), Office of Pesticide Pro-
grams

ACTION: Proposed emergency exemp-
tion; additional comment period.
_SUMMARY: EPA is providing an addi-
tional opportunity for public comment

on the proposed emergency exemptionto permit the use of Ferriamicide to

control fire ants In Mississippi.

DATE, Coftinents are due by March
23. 1979.

ADDRESS: Send comments to the
Federal Register Section, Program
Support Division. (TS-757), Office of
Pesticide Programs, EPA, Room 401-
East Tower, 401 M Street, S.W., Wash-
ington, D.C. 20460.

FOR FURTHER INFORMATION

Mr. fTimothy A. Gardner. Product
Manager 15 (PM-15), Registration
Division (TS-767). Room 229-East
Tower at the above address. Tele-
phone: 202-426-9426.

SUPPLEMENTARY INFORMATION:
On December 28. 1977 (42 FR 64734),
EPA published notice of receipt of an
application for an emergency exemp-
tion to use Ferriamicide to control fire
ants In Mississippi and solicited public
views. Subsequent to that date, notice
of two additional comment periods
and an Opinion and Order were pub-
lished. On February 27, 1979 (44 FR
11111). a Supplemental Opinion and
Order were published. Since then,
EPA has received additional toxicolo-
gical information relating to photo-
mirex. a degradation product of Per-
riamicide: therefore, EPA has decided
to provide an opportunity for formal
comment on this information only.
The additional information which has
been received has been placed in the
public file on this matter, which is 1o-
cated in Room 229-East Tower, at the
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address given above. The public file
may be inspected during normal busi-
ness hours. Any comments which in-
terested persons desire to submit on
the new information must be submit-
ted by March 23, 1979.

Dated: March 8, 1979.
EDWIN L. JOHNSON,Deputy Assistant Administrator

for Pesticide Programs.
CFR Doc. 79-7600 Filed 3-12-79;8:45 am]

[6712-01-M]

FEDERAL COMMUNICATIONS
COMMISSION

FM BROADCAST APPLICATIONS READY AND
AVAILABLE FOR PROCESSING

Correction

Released: March 6, 1979.
By the Chief, Broadcast Facilities

Division:
The FM applications listed below

were inadvertently included on the
cut-off notice, BC Mimeo No. 12485,
adopted on February 9, 1979, and re-
leased on February 14, 1979.
BPH-10656: (NEW) Fort Walton Beach,

Florida, Jericho Radio, Inc., Req: 92.1
MHz; Channel No. 221A,, ERP: 3kW;
HAAT: 292 ft.

BPH-790117AR: (NEW) Amherst, Virginia,
Amherst Broadcasting Partners, Req:
107.9 MHz; Channel No. 300B, ERP: 50
kW; HAAT: 500 It.
Accordingly, the applications are re-

moved from the cut-off list. The cut-
off date for BPH-10656 is deleted. The
January 17, 1979, cut-off date for
BPH-790117AR (formerly BPH-
780821AE) is reinstated.

FEDERAL COMMUNICATIONS
COMMISSION,

WILLIAM J. TnIcARICO,
Secretary.

[FR Doc. 79-7601 Filed 3-12-79; 8:45 am]

[6325-01-M]

FEDERAL LABOR RELATIONS
AUTHORITY

PRACTICES UNDER THE TRANSITION RULES
AND REGULATIONS

AGENCY: Federal Labor Relations
Authority.
ACTION: Notice relating to practices
under the Transition Rules and Regu-
lations of the Federal Labor Relations -
Authority.
SUMMARY: This notice of the Feder-
al Labor Relations Authority relates
to a number of practices under that
portion of § 2400.2 of the Authgrity's
Transition Rules and Regulations (44
FR 7) concerning the processing of

unfair labor- practice cases filed with-
the Authority on or after January 11,,
1979, based on occurrences prior to
that date.

EFFECTIVE DATE: March 7,1979.
FOR FURTHER INFORMATION
CONTACT:

Harold D. Kessler, Deputy Executive
Director, 1900 E Street NW., Wash-
ington, D.C. 20424, 202-632-3920.

SUPPLEMENTARY INFORMATION:
The Federal Labor Relations Authori-
ty was established by Reorganization
Plan No. 2 of 1978, effective January
1, 1979 (43 FR 36037). Since January
11, 1979, the Authority has conducted
its operations under the Federal Serv-
ice Labor-Management Relations Stat-
ute (92 Stat. 1191).
The Transition Rules and Regula-

tions of the Authority, which were
dated December 26, 1978, and pub-
lished in the FEDERAL REGISTER on Jan-
uary 2, 1979 (44 FR 5), are currently in
effect in accordance with the provi-
sions of section, 7135(b) of the statute
(92 Stat. 1215). Section 2400.2 of the
Authority's Transition Rules and Reg-
ulations (44 FR 7) governs, among
Other things, the processing of all
unfair labor practice cases filed with
the Authority on or after January 11,
1979, based on occurrences prior to
January 11, 1979. In furtherance of its
responsibilities " under section
7105(a)(1) of. the statute (92 Stat.
1196), the Authority issued this notice
relating to a number of practices
under the above-mentioned portion of
§ 2400.2 of the Authority's Transition
Rules and Regulations (44 FR 7).
The Transition Rules and Regula-

tions of the Authority which were
dated December 26, 1978, and pub-
lished in the FEDERAL REGISTER on Jan-
uary 2, 197,9 (44 FR 5), are currently in
effect in accordance with the provi-
sions of section 7135(b) of the Federal
Service Labor-Management Relations
Statute (92 Stat. 1215). Questions have
been raised as to a number of practices
under these rules and regulations. Par-
ticularly, these questions relate to
that portion of § 2400.2 of the Transi-
tion Rules and Regulations which in-
corporates by reference 29 CFR Part
201,'et seq. (1978), and under which it
was projected that unfair labor prac-
tice cases filed with the Authority on
or after January 11, 1979, based on oc-
currences prior to that date, would be
prosecuted by' the charging parties
rather than by the General Counsel of
the Authority. It was also projected
that, before the filing of charges with
the Authority, a charging-party must
file charges directly with the party or
parties against whom the charges are
directed.
In furtherance of its responsibilities

under section 7105(a)(1) of the statute
(92 Stat. 1196), the AuthoritY' issues

the following as controlling on the
above practices:

(1) With reference to the require-
ment that the charging party, rather
than the General Counsel, prosecute
unfair labor practices based on occur-
rences before January 11, 1979, and
with respect to which charges are filed
on or after that date, sections
7104(f)(2) and 7118(a)(1) of the statute
(92 Stat. 1196, 1207) provide for the
General Counsel to investigate
charges and file and prosecute unfair
labor practice- complaints, when
charges are filed under the statute,
i.e., on or after January 11, 1979.
Therefore, the current practice will no
longer be followed. Charges filed
under the statute, whether based on
occurrences before or on or after Jan-
uary 11, 1979, will be investigated and
complaints prosecuted by the General
Counsel.

(2) With reference to the practice of
filing charges directly with the party
or parties against whom the charges
are directed, before the filing of
charges with the Authority, section
7118(a)(1) of the statute (92 Stat.
1207), which is patterned after section
10(b) of the National Labor Relations
Act (29 US.C. 160(b)), provides simply
for the filing of a charge with the Au.
thority before the Issuance of a com-
plaint by the General Counsel, There
Is no requirement for a "pre-charge"
charge and the current practice of re-
quiring such a charge will no longer be
followed. It is noted that, unlike the
statute, the filing of charges directly
with the party or parties against
whom the charges were directed was
required under E.O. 11491, as amended
(See Labor-Management Relations in
the Federal Service (1975) at 69). That
procedure under the Order was In-
tended to afford the parties an oppor-
tunity to investigate the charges and
to attempt to resolve such charges In-
formally. Since the General Counsel
must investigate charges properly filed
under the statute, and since other

* methods of informal settlement are In-
dicated in the statute (92 Stat. 1207),
the practice of requiring the filing of
charges directly with the party or par-
ties against whom the charges are di-
rected, before the filing of charges

,with the Authority, is unnecessary.
Consistent with the purposes of the

statute, the Authority recognizes and
strongly encourages the informal set-
tlement of unfair labor practice dis-
putes before and during the litigation
of complaints. Indeed, such efforts at
inforrmal settlement are critical and
the Authority, including the Adminis-
trative Law Judges assigned to hear
unfair labor practice cases, will pro-
vide every opportunity to the parties
to settle their disputes.
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Dated: March 7,1979.

RONALD W. HAUG TON,
Chairman.

HENRY B. FRAZIER III,
Member,

Federal Labor Relations Authority.
[FR Doc- 79-7489 Filed 3-12-79; 8:45 am]

[6730-01-M]
FEDERAL MARITIME COMMISSION

Agreements Filed

The Federal Maritime Commission
hereby gives notice that the following
agreements have been filed with the
Commission for approval pursuant to
section 15 of the Shipping Act, 1916.
as amended (39 Stat. 733, 75 Stat. 763,
46 U.S.C. 814).

Interested parties may inspect and
obtain a copy of each of the agree-
ments and the justifications offered
therefor at the Washington Office of
the Federal Maritime Commission,
1100 L Street, N.W., Room 10423 or
may inspect the agreements at the
Field Offices located at New York,
N.Y.; New Orleans, Louisiana; San
Francisco, California; Chicago, Illinois;
and San Juan, Puerto Rico. Interested
parties may submit comments on each
agreement, including requests for
hearing, to the Secretary, Federal
Maritime Commission, Washington.
D.C. 20573, on or before April 2, 1979.
Comments should include facts and ar-
guments concerning the approval,
modification, or disapproval of the
proposed agreement. Comments shall
discuss with particularity allegations
that the agreement is unjustly dis-
criminatory or unfair as between carri-
ers, shippers, exporters, importers, or
ports, or between exporters from the
United States and their foreign com-
petitors, or operates to the detriment
of the commerce of the United States,
or is contrary to the public interest, or
is in violation of the Act.

A copy of any comments should also
be forwarded to the party filing the
agreements and the statement should
indicate that this has been done.

Agreement No. 9973-5.
Filing Party: John R. Mahoney, Bur-

lingham' Underwood & Lord, One Battery
Park Plaza, New York, New York 10004.

Summary: Agreement No. 9973-5 modifies
the basic agreement of Johnson Scanstar
Combined Service, a joint service of Blue
Star Line, Ltd., East Asiatic Co.. Ltd. and
Johnson Line by broadening the scope of
operations to include the Republic of
Panama, including the Canal Zone.

Agreement Nos.: T-3087-1 and T-3087-2.
Filing Party:. Leslie E. Still, Jr., Senior

Deputy City Attorney, Harbor Branch, City
of Long Beach, P.O. Box 570, Long Beach,
California 90801.

Summary. Agreement No. T-3087-1 be-
tween the City of Long Beach. California
and W. W. Lynch, Inc. (Lessee) amends the

basic agreement between the parties which
provides for the lease of premises to be used
for the storage of commodities and for pur-
poses incidental to lessee's warehouse oper-
ations. The purpose of this amendment is to
extend the lease term. provide for the inclu-
sion of electrical reefer outlets and to in-
crease the rental.

Agreement No. T-3087-2. between the
same parties, amends the basic agreement
by amending paragraph three in order to
allow lessee to contract with various steam-
ship companies and act as a contractor for
the performance of container freight sta-
tion.

By Order of the Federal Maritime
Commission.

Dated: March 7, 1979.
FRANCIS C. HURNEY,

Secretary.
[FR Doc. 79-7441 Filed 3-12-79: 8:45 am]

[6325-01-M]
FEDERAL PREVAILING RATE

ADVISORY COMMITTEE

CANCELLATION OF MEETING

Pursuant to the provisions of section
10 of the Federal Advisory Committee
Act (Pub. L. 92-463) notice was pub-
lished in 44 FR 9627 of February 14,
1979. that a meeting of the Federal
Prevailing Rate Committee would be
held on March 15, 1979. Notice Is
hereby given that the meeting sched-
uled for Thursday. March 15. 1979.
has been cancelled.

JERoME H. Ross.
Chairman, Federal Prevailing

RateAdvisory Committee.

MARCH 9. 1979.
(FR Doc. 79-7682 Filed 3-12-79; 8:45 am]

[6820-30-M]

GENERAL SERVICES
ADMINISTRATION

[Intervention Notice 82; Docket No. 176673

ALABAMA PUBLIC SERVICE COMMISSION,
AND ALABAMA POWER CO.

Proposed Intervention In Electric Rate Increase
Proceeding

The Administrator General Services
seeks to intervene in a proceeding
before the Alabama Public Service
Commission involving an application
of Alabama Power company for an In-
crease in its annual electric revenues.
The Administrator of General Services
represents the interests of the execu-
tive agencies of the United States Gov-
ernment as users of utility services.

Persons desiring to make inquiries of
GSA concerning this case should
submit them: in writing, to MAr. Spence
W. Perry, Assistant General Counsel,
Regulatory Law Division, General

Services Administration, 18th & F
Streets, NW., Washington, DC 20405,
telephone 202-566-0726. on or before
April 12. 1979: and refer to this notice
number.

Persons making inquiries are put on
notice that the making of an inquiry
shall not serve to make any persons
parties of record in the proceeding.

(Sec. 201(a)(4). Federal Property and Ad-
ministrtive Services Act. (40 U.S.C.
481(aX(4).)

Dated: February 22. 1979.
JAY SOLOMON,

Administratorof
GeneralServices.

(FR Doc. 79-7463 Filed 3-12-79 8:45 am]

[6820-38-M]

(Intervention Notice 81, Transmittal No.
13125]

FEDERAL COMMUNICATIONS COMMISSION
AND AMERICAN TELEPHONE AND TELE-
GRAPH CO.

Proposed Intervention in Rote Increase
Proceeding

The Administrator of General Serv-
ices seeks to intervene in a proceeding
before the Federal Communications
Commission involving an application
of the American Telephone and Tele-
graph Company for an increase in
rates for Common Control Switching
Arrangements. The Administrator of
General Services represents the inter-
ests of the executive agencies of the
United States Government as users of
utility services.

Persons desiring to make inquiries of
GSA concerning this case should
submit them. in writing, to Mr. 8pence
W. Perry, Assistant General Counsel,
Regulatory Law Division, General
Services Administration, 18th & F
Streets. N.W.. Washington, DC 20405,
telephone 202-566-0726, on or before,
April 12. 1979. and refer to this notice
number.

Persons making inquiries are put on
notice that the making of an inquiry
shall not serve to make any persons
parties of record In the proceeding.

(See. 201(a)(4), Federal Property and Ad-
ministrative Services Act (40 U.S.C.
481(aC4)).)

Dated: February 22, 1979.
JAY SOLOMON,

Administratorof
Gen eral Services.

FR Dc. 79-7462 Filed 3-12-79; 8:45 am]
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[6820-38-M]

[Intervention Notice 80; Case U-60021

MICHIGAN PUBLIC SERVICE COMMISSION
AND MICHIGAN BELL TELEPHONE CO.

Proposed Intervention in Rate Increase
Proceeding

The Administrator of General Serv-
ices seeks to intervene in a proceeding
before the Michigan Public Service
Commission .involving an application
of Michigan Bell Telephone Company
for an increase in rates for intrastate
telephone service. The Administrator
of General Services represents the in-
terests of the executive agencies of the
United States Government as users of
utility services.

Persons desiring to make inquiries of
GSA concerning this case should
submit them, in writing, to Mr. Spence
W. Perry, Assistant General Counsel,
Regulatory Law Division, General
.Services Administration, 18th and F
Streets, NW., Washington, D.C. 20405,
telephone (202) 566-0726, on or before
April 12, 1979, and refer to this notice
number.

Persons making inquiries are put on
notice that the making of an inquiry
shall not serve to make any persons
parties of record in the proceeding.

(Sec. 201(a)(4), Federal Property and Ad-
ministrative Services Act, (40 U.S.C.
481(a)(4)).

Dated: February 13, 1979,
JAY SOLOMON,

Administrator of
General Services.

[FR Doc. 79-7461 Filed 3-12-79; 8:45"amJ

[41 10-8-M],
DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE

Alcohol, Drug Abuse, and Mental Health
Administration

MINORITY ADVISORY COMMITTEE, ADAMHA

Renewal

Pursuant to the Federal Advisory
Committee Act of October 6, 1972 (5
U.S.C. Appendix I), the Alcohol, Drug
Abuse, and Mental Health Administra-
tion announces the renewal by the
Secretary of Health, Education, and
Welfare, with the concurrence of the
General Services Administratibn Com-
mittee Management Secretariat, of
the Minority Advisory Committee,
ADAMHA.

Authority for this committee will
expire September 30, 1980, unless the
Secretary formally determines that
continuance is in the public interest. "

NOTICES

Dated: March 6, 1979.
GERAu L. KLEImAN, M.D.,

Administrato, Alcohol, Drug
Abuse, and Mental Health Ad-
ministration.

[FR Doe. 79-7457 Filed 3-12-79; 8:45 am]

[4110-87-M]

Center for Disease Control -

OCCUPATIONAL HEALTH NURSE AND EM-
PLOYEE MENTAL HEALTH COURSE REVISION
AND TASK/ACTIVITY ANALYSIS PROJECT
FOR OCCUPATIONAL NURSING PROFESSION

Open Meetings

The following meetings will be con-
vened by the National Institute for
Occupational Safety and Health of the
Center for Disease Control and will be
open to the public for observation and
participation, limited only by the
space available:

OCCUPATIONAL HEALTH NURSE AND EM-
PLOYEE M rENTAL HEALTH COURSE RE-
VISION

DATE: March 27-28, 1979.
TIME: 9:00 a.m. to 4:30 p.m.
PLACE: Auditorium, Robert A. Taft
Laboratories, 4676 Columbia Parkway,
Cincinnati, Ohio 45226.
PURPOSE: To discuss the need for
content and format revision of occupa-
ti6nal health nurse and employee
mental health course materials.
ADDITIONAL INFORMATION MAY
BE OBTAINED FROM:,

Ms. Joann Schloemer, R.N., M.Ed.,
Division of Training and Manpower
Development, National Institute. for
Occupational Safety and Health,
Center for Disease Control, 4676 Co-
lumbia Parkway, Cincinnati, Ohio
45226, Telephone: 513/684-8241.

TASK/ACTIVIT- ANALYSIS PROJECT FOR
OCCUPATIONAL NURSING PROFESSION

DATE: March 29, 1979.
TIME: 9:00 a.m. to 4:30 p.m.

PLACE: Auditorium, Robert A. Taft
Laboratories, 4676 Columbia Parkway,
Cincinnati, Ohio 45226.
PURPOSE: To discuss feasibility and
mechanism of a task/activity analysis
project impacting on the occupational
health nursing curriculum.
ADDITIONAL INFORMATION MAY
BE OBTAINED FROM:

Ms. Bernadine B. Kuchinski, R.M.,
M.S., Division of Training and Man-
power Development, National Insti-
tute for Occupational, Safety and
Health, Center for Disease Control,

4676 Columbia Parkway, Cincinnati,
Ohio 45226, Telephone: 513/684-
8241.

Dated: March 6, 1979.
WILLIAM H. FOEGE,

Director,
Center for Disease Control.

[FR Doe. 79-7608 Filed 3-12-79 8:45 am]

[4110-92-M]

Federal Council on the Aging

Meeting

The Federal Council on the Aging
was established by the 1973 amend-
ments to the Older Americans Act of
1965 (Pub. L. 93-29, 42 U.S.C. 3015) for
the purpose of advising the President,
the Secretary of Health, Education,
and Welfare, the Commissioner on
Aging, and the Congress on matters
relating to the special needs of older
American.

Notice Is hereby given pursuant to
the Federal Advisory Committee Act
(Pub. L. 92-463, 5 U.S.C. app. 1, See,
10, 1976) that the Council will hold a
meeting'on March 29, 1979 from 9:30
a.m. to 5:00 p.m., Room 5051, HEW
North Buidling, 330 Independence A
Avenue, SW. and March.30, 1979 from
9:30 a.m. to 5:00 p.m., Room 403-405A,
Hubert Humphrey Building, 200 Inde-
pendence Avenue, SW., Washington,
D.C. 20201.

The agenda will consist of a review
of the Administration's legislative pro-
posals and their Implications for older
people. Status statements will be given
by: (1) The Senior Services Committee
on the Hearing on the Rural Elderly
in Cincinnati, Ohio on March 26, 1979
and the final disposition of the A~set
Study; (2) the Long Term Care Com-
mittee on Developing a national policy
on long term care; (3) the Special
Aging Populations Committee on the
Hearing on Policy Issues of the Minor-
ity Elderly in Jackson, Mississippi on
May 14, 1979 and on the feedback
from selected agencies/organizations
on the Council's National Policy Study
on the Minority Elderly; and (4) the
Policy Development and Program
Evaluation Committee on the Con-
gressionally mandated study. The
Council will also discuss and develop
specific directions for policy studies,
recommendations and actions.

Further information on the Council
may be obtained from the Federal
Council on the Aging, Washington,
D.C. 20201, telephone (202) 245-0441.
FCA meetings are open for public ob-
servation.
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NOTICES

Dated: March 5, 1979.
NELSON H. CRUIKSHANK,

Chairman, Federal Council'
on th*Aging.

CFR Doc. 79-7549 Filed 3-12-79; 8:45 aml

[4110-03-M]

Food and Drug Administration

CONSUMER PARTICIPATION

Open Meeting

AGENCY: Food and Drug Administra-
tion.

ACTION: Notice

SUMMARY: This document an-
nounces a forthcoming consumer Ex-
change Meeting to be chaired by the
Acting Food and Drug District Direc-
tor, Baltimore, MD.

DATE: The meeting will be held at 10
a.nt, Friday, March 30, 1979.

ADDRESS: The meeting will be held
at the Senior Citizen Service Center of
Tidewater, 1210 Colonial Ave., Mezza-
nine Floor, Norfolk, VA 23517.

FOR FURTHER INFORMATION
CONTACT

E. Hope Frank, Consumer Affairs
Officer, New Fderal Office Bldg.
Rm. 11-510, 7th and Marshall
Streets, Richmond, VA 23240, 804-
782-2748. .

SUPPLEMENTARY, INFORMATION:
The purpose of this meeting is to ex-
change information between FDA offi-
cials, consumers, and consumer repre-
sentatives to present their views di-
rectly to the District Director of FDA,
by seeking solutions to any problems
agreed on during this communication,
and by giving the agency an opportu-
nity to discuss and communicate vital
health and policy issues to the con-
cerned public.

Dated March 5, 1979.

Wn.uLtA F. RANDOLPH,
ActingAssociate Commissioner

for Regulatory Affairs.
[FR Doc. 79-7253 Filed 3-12-79; 8:45 am]

[4110-03-M]
[Docket No. 78N-0416]

NATIONAL STANDARDS FOR QUALIFICATIONS

OF MEDICAL RADIATION TECHNOLOGISTS

Intent to Propose Recommendations -

AGENCY: Food and Drug Administra-
tion.

ACTION: Notice of Intent.

SUMMARY: The Food and Drug Ad-
ministration (FDA) plans to develop
recommendations on voluntary nation-
al standards for qualifications of medi-
cal radiation technologists. This notice
is being issued because the FDA be-
lieves It is necessary to have the public
participate in the process of develop-
ing the content and format of national
standards and guidance on effective
implementation of such standards.

DATE: Comments by July 11, 1979.

ADDRESS: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-65. 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION
CONTACT.

Charles Froom, Bureau of Radiologi-
cal Health (HPX-460). Food and
Drug Administration. Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, MD
20857, 301-443-3426.

SUPPLEMENTARY INFORMATION:
Ninety percent of public exposure to
man-made ionizing radiation results
from medical procedures, primarily di.
agnostic x-ray examinations. The Food
and Drug Administration (FDA) recog-
nizes that much medical benefit is de-
rived from diagnostic x-ray examina-
tions, radiation therapy, and nuclear
medicine procedure, but any radiation
exposure may increase biological risk
and any unnecessary exposure pre-
sents risk with no benefit. Regardless
of equipment quality, medical radi-
ation technologists (those individuals,
other than licensed practitioners, who
conduct diagnostic medical x-ray ex-
aminations, radiation therapy proce-
dures, and nuclear medicine examina-
tions) exercise considerable Influence
over patient exposure. The actions of
these technologists directly affect the
medical benefit as well as the radiolog-
ical risk to the patient.

An estimated 130.000 to 170.000 per-
sons operate medical diagnostic x-ray
equipment in the United States. In ad-
dition, the medical radiation technolo-
gist workforce has approximately
10,000 persons employed in nuclear
medicine technology and 2,000 In the
field of Ionizing radiation therapy.

The agency intends to develop rec-
ormmendations on national standards
for medical radiation techndlogist
qualifications to help minmize unnec-

14637
essary medical radiation exposure to
patients by establishing appropriate
criteria for the education and evalua-
tion of competency of those who con-
duct such procedures. Although volun-
tary national standards have been de-
veloped by professional organizations.
not all medical radiation technologists
meet those standards, and where State
standards exist, there are inconsisten-
cies. Therefore, the agency proposes to
develop recommended standards as
"models" for use by teaching institu-
tions, certifying organizations, other

-Federal agencies, and States. These
recommendations would be imple-
mented through educational -programs
and cooperative activities with profes-
sional organizations and State health
agencies. Initial recommendations
would address the qualifications of
medical diagnostic x-ray personnel
Subsequent recommendations would
address qualifications for radiation
therapy and nuclear medicine tech-
nologists.

These recommendations will be de-
veloped by the FDA under the author-
ity of section 356 of the Public Health
Service Act, as amended by the Radi-
ation Control for Health and Safety
Act of 1968 (42 U.S.C. 263d) and sec-
tions 301 and 311 of the Public Health
Service Act (42 U.S.C. 241 and 243).
Section 356 of that act provides for
the establishment and conduct of pro-
grams designed to protect the public
health and safety from electronic
product radiation and authorizes
making recommendations where ap-
propriate. Sections 301 and 311 of that
act provide the broad responsibility to
advise and promote cooperation be-
tween the States on matters relating
to protecting the.publlc against speci-
fied radiation hazards. The issuance of
this notice of intent is part of the FDA
policy of early public participation in
recommendation-development, activi-
ties.

This notice of intent is also consist-
ent with a 1977 Public Health Service
Report, "Credentialing Health Manu
power," (HEW Publication No. (OS)
77-50057). Recommendation II of the
report states:

National standards for the credentialing
of selected health occupations should be da-
veloped and continually ewluated. Profes-
sional organizations, other elements In the
private sector, and State governments
should play a significant role in this process.
The standards thus developed should be uti-
lized for the various purposes for which
standards are required. including profes-
slonal certification, Biensure. private sector
and civil service employment. and third
party reimbursement.

To assist in developing the recom-
mendations the agency invities com-
ments and data supported by rational
concerning the following questions:
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1. What effect, and to what extent,
would model national standards for
qualifications.of medical radition, tech-
nologists .have on' radiation exposure
of the patient?-Please explain.

2. Are there effective alternatives to
uniform national standards for qualifi-
cations of -medical radiation technolo-
gist that can serve to promote the
goals of: (a) improving -performancenf
operators (both credentialed and mon-
credentialed) and (b) providing uni-
formity in. standards (certification and
licensure)? Please explain.
3- Does the present voluntary cre-

dentialing system ensure that only ap-
propriately qualified operators per-
form medical radiation procedures?
What evidence -exists, either pro or
con?

4. In those States that license tech-
nologists, have patient care and radi-
ation practices been improved over the
prelicensure conditions?, What data
exists, either pro or con? If -patient
care and practices have improved, is
the improvement attributable to licen-
sure, or have other factors played a
deciding role?

5. What existing guidelines or stand
ards could be considerated in develop-
ing uniform model national standards?
Whatexceptions or changes, should be
,considered in any -such existing guide-
lines or criteria?

6. Should continued competency re-
quirements be considered in model
standards? If so, what criteria -and
methods, of competency assurance
should be considered?

7. Should the recommended, modql
standards include recognition for
those individuals currently performing
as medical radiation technologists,
e.g., a "grandfathering" 'provision? If
so, what provisions should be consid-
ered?

8. What effect would model national
standards have on the availability,
quality, and cost of medical radiation
services if the standards were promul-
gated by standard-setting, organiza-
tions? Please explain.

9. What other factors should be con-
sidered in developing model national
standards. (e.g., the economy, job
market, etc.)?

10. Would existing standard-setting
organizations be likely to -adopt a
model national standard? To what
extent?

11. How could model national stand.
ards be most effectively implemented.
Would the benefits to be accrued from
a national model outweigh the.cost in-
curred by standard-setting organiza-
tions for administration of the recom-
mended model standards?

12. Should the proposed voluntary
standards be written to include qualifi-
cations for dental, ultrasonic, and, mi-
crowave diathermy personnel?

13. Should the development of
model national standards be expanded
to, include qualifications for those li-
censed practioners (e.g., physicians,
dentists, chiropractors, -podiatrists,
and osteopaths) who themselves per-
form or supervise others performing
medical radiation procedures? Please.
.explain.,

Interested persons wishing to pro-
.vide information on these questions or
,other relevant topics for use in devel-
oping voluntary. recommendations on
modeI national standards for qualifica-
tions 'of medical radiation technolo-
gists may, ,on or before July 11, 1979,
send" their written comments, views,
and data to the Hearing Clerk (HFA-
305). Food and Drug Administration,
Rm. 4-65, 5600 Fishers Lane, Rock-
ville, -MD 20857. Four copies of all
comments should be-submitted, except
that individuals may submit single
copies of comments. ,Comments should
be identified with the Hearing Clerk
docket number found in brackets in
the heading -of this document. Com-
ments may be seen in the above-
-named. office between 9, a.m. and 4
p.m., Monday through Friday. The
recommendations that are drafted
after'consid6ringthe -comments will be
proposed in the FmEA -REGIsTR, and
futher public comment will be invited.

This notice of intent is issued' under
the Public Health Service Act as
amended by the Radiation Control for
-Health- and Safety Act of 1968 (sec.
356, 82 Stat. 1174--176 (42 U.S.C.
-263d.)) and under authority delegated
to the Commission (21 CFR 5-1).

DatedrMarch 5, 1979.
WIE LrA= F.RANDOLPH,

Acting-Associate Commissioner
forRegulatoryAffairs.

FR Doec. 79-7252iled3-12-79; 8:45 am]

[4110-03-M]"

Food and Drug' Administration

[Docket No- 78P-0193]

'BACITRACIN-POYMYXIN B-NEOMYCIN
TOPICAL OINTMENT

Exemption From Certification,

AGENCY: Food and Drug-Administra-
.tionr
ACTION: Notice.
SUMMARY: The Coimhissioner of
Food and Drngs announces approval
of a petition requesting that the anti-
biotic drug product Neospoin "-' Topi-
cal Ointment (bacitracin-polymyxin B-
neomycin topical ointment) be
exempted from the batch certification
requiements for antibiotic drugs. The
Commissioner has reviewed pertinent

information and has concluded that
the petitioner meets the conditions for
exemption specified In the antibiotic
drug regulations. The agency has noti-
fied the petitioner by letter that the
petition has been approved and is issu-
Ing this notice In compliance with the
regulations.

EFFECTIVE DATE: March 13, 1979.
FOR FURTHER INFORMATION
CONTACT:

Nathan M. KIght, Bureau of Drugs
(HFD-30), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
5220.

-SUPPLEMENTARY INFORMATION:
Section 507(a) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C.
357(a)) requires batch certification of
all antibiotic drugs and any derivative
thereof. To be certified, the drug must
have the characteristics of Identity,
strength, quality, and purity that have
been prescribed by regulation as neces-
sary to ensure the safety and efficacy
of the drug. Under section 507(c) of
the act, the Commissioner may pro-
mulgate regulations exempting an
antibiotic drug from certification if
-certification Is not necessary to ensure
safety and efficacy of use. The antibi-
otic drug regulations In § 433,1 (21
CFR 433.1) establish procedures for
obtaining exemption from batch certi-
fication of topical antibiotic drugs.

On June 19, 1978, the Burroughs-
Wellcome Co., Research Triangle
Park, NC, filed a petition requesting
that Neosporin T Topical Ointment
(bacitracin-ploymyxin B-neomycin) be
exempt from batch, certification as
prescribed by § 448.510e (21 CFR
448.510e). A copy of the petition is on
file at the office of the Hearing Clerk,
Food and Drug Administration.

The Commissioner reviewed the data
and information submitted as part of
the petition, as well as the certifica-
tion history of the drug. Based on au-
thority provided In section 507 of the
act and under the conditions of § 433.1,
the Commissioner has concluded that
batch certification of bacitracinpoly-
myxin B-neomycin topical ointment,
Burroughs-Wellcome, Is not necessary
to ensure safety and efficacy on the
drug.

In accordance with section 507(e) of
the act and § 433.1(f), any antibiotic-
containing 'drug for human use
exempted under § 433.1 is considered
subject to section 505 of the act (21
U.S.C. 3 5). This action also consti-
tutes an approval of a new drug appli-
cation under. §314.1 (21 CFR 314.1) for
the exempted antibiotic-containing
drug.

The Commissioner has determined
that this document does not contain
an agency action covered by § 25,1(b)
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(21 CFR 25.1(b)) and, therefore, con-
sideration by the agency of the need
for preparing an environmental
impact statement is not required.

The petitioner has been notified
that the petition is granted and batch
certification of Neosporin TM Topical
Ointment (bacitracin-polymyxin B-
neomycin topical ointment), manufac-
tured at the Burroughs-Wellcome Co.,
Research Triangle Park, NC, facility,
is no longer required.

Dated: March 6, 1979.
WnLtAM F. RANDOLPH,

ActingAssociate Commissioner
forRegulatoryAffair.

[FR Doe. 79-7477 Filed 3-12-79;-8:45 am]

[4110-03-M]

[Docket No. 78P-0268]

CALBIOCHEM-BEHRING CORP.

Panel Recommendation on Petition for
Reclassification

AGENCY: Food and Drug Administra-
tion.
ACTION: Notice.
SUMMARY: The agency is publishing
for public comment the recommenda-
tion of the Clinical Toxicology Device
Classification Panel that serum alco-
hol control be reclassified from class
III (premarket approval) into class I
(general controls). This recommonda-
tion was made after review of a reclas-
sification petition filed by Calbiochem-
Behring Corp., San Diego, CA 92112.
After reviewing the Panel recommen-
dation and any public comments re-
ceived, the agency will approve or
deny -the reclassification by order in
the form of a letter to the petitioner.
The agency's decision on this reclassi-
fication petition will be announced in
the FEDERAL REGISTEM.
DATE: Comments by April 12, 1979.
ADDRESS: Written comments (pref-
erably four copies) to the Hearing
Clerk (HFA-305). Food and Drug Ad-
ministration, Room 4-65, 5600 Fishers
Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION
CONTACT:.

S. K. Vadlamudi, Bureau of Medical
Devices (HFK-440), Food and Drug
Administration, 8757 Georgia Ave.,
Silver Spring, MD 20910, 301-427-
7234.

SUPPLEMENTARY INFORMATION:
On August 10, 1977, Calbiochem-Behr-
ing Corp., San Diego, CA 92112, sub-
mitted to the Food and Drug Adminis-
tration (FDA) a premarket notifica-
tion under section 510(k) of the Feder-
al Food, Drug, and Cosmetic Act (21
U.S.C. 360(k)) stating that it intended
to market a device, which the manu-

facturer calls "serum alcohol control."
After reviewing the information in the
premarket notification, the Commis-
stoner of Food and Drug determined
that the device is not substantially
equivalent to any device that was in
commercial distribution before May
28, 1976; nor is the device substantially
equivalent to a device that has been
placed in commercial distribution
since that date and subsequently re-
classified. Upon this determination,
the "device Is automatically classified
into class MI under section 513(f)(1) of
the act (21 U.S.C. 360c(f)(1)).

Under section 515(a)(2) of the act
(21 U.S.C. 360e(a)(2)), before a device
that is in class IH under section
513(f)(1) of the act can be marketed, It
must either be reclassified under sec-
tion 513(f)(2) of the act or have an ap-
proval of an application for premarket
approval under section 515 of the act,
unless there'is in effect for the device
an investigational device exemption
under section 520(g) of the act (21
U.S.C. 360J(g)).

On July 10, 1978. Calbiochem-Behr-
ing Corp. submitted to FDA a reclassi-
fication petition for the device. Sec.
tion 513(f)(2) of the act requires FDA
to refer a reclassification petition to
the appropriate classification panel
and to receive a recommendation on
whether to approve or deny the peti-
tion within 90 days after referral. The
act" also requires FDA to provide an
opportunity for interested persons to
submit data and views to the panel.
FDA ordinarily meets the latter re-
quirement by scheduling an open
panel meeting on the petition. Howev-
er, in this case a meeting of the Clini-
cal Toxicology Device Classification
Panel could not be scheduled so as to
enable the Panel to make Its recom-
mendation within the required 90 day
period. As a result, FDA obtained a
recommendation on this petition by
mailing it to voting Panel members.
The agency also published In the Fan-
mtAL REsv of September 26, 1978
(43 FR 43553) a notice inviting inter-
ested persons to submit data, informa-
tion, and views for consideration by
the Panel. The notice stated that any
data, information, and Olews submit-
ted by October 26, 1978, would be
mailed to the Panel members for their
consideration before recommendations
were made. No data, Information, and
views were submitted. The recommen-
dations of the Panel member that the
device be reclassified into class I were
received byrNovember 1, 1978.

To determine the proper classifica-
tion of the device, the Panel consid-
ered the criteria In section 513(a)(1) of
the act.

For the purpose of classfication the
Panel assigned to this generic type of
device the name "alcohol control" and
described this types of device as a con-

trol material used to measure the pre-
cision of analytical systems for deter-
mination of alcohol In blood.

Su,,uN mY oF THE REASONS Oa THE
REcomxENDATroN

The Panel made the following deter-
minations in support of its recommen-
dation:

The device is neither life sustaining
nor life supporting, and it is not an im-
plant. General controls are sufficient
to provide reasonable assurance of the
safety and effectiveness of the device.

SUMMARY OF T=E DATA UPON WHIcH
THE RECOMMIDATION IS BASED

To determine the safety and effec-
tiveness of the device, in-house studies
were conducted to verify the presence
of ethanol, to measure uniformity of
content, and to demonstrate stability
In the reconstituted and dry states.
The presence of ethanol in the control
was verified by the alcohol dehydro-
genase enzymatic method and gas
chromatography. The data showed
that there is good agreement with
these studies. The Panel believes that
these studies adequately support the
claims made for the device.

The Panel also noted that there is a
potential risk of transmission of hepa-
titis due td the human serum matrix.
Although the device has been certified
non-reactive for hepatitis B surface
antigen by the required FDA test, the
device should be considered potential-
ly hazardous and be handled with
care. The Panel recommends that the
device be labeled accordingly.

The petition is on file in the office
of the Hearing Clerk, address noted
above. -

Dated: March 6, 1979.

WxuiTm F. RANuora-,
ActingAssociate Commissioner

forRegulatoryAffais.
MR Doc. 79-7475 Filed 3-12-79; 8-45 am]

[4110-03-M]

WDocket No. 79M-00201]

WESLEY-JESSEN, INC.

Premarket Approval of Durcsoft Contad Lens

AGENCY: Food and Drug Administra-
tion.
ACTION: Notice.
SUMMARY: The Food and Drug Ad-
ministration (FDA) announces approv-
al of the application for premarket ap-
proval under the Medical Device
Amendments of 1976 of the Durasoft
(phemfllcon A) Contact Lens spon-
sored by Wesley-Jessen, Inc., Chicago.
IL. After reviewing the Ophthalmol-
ogy Device Classification Panel's rec-
ommendation. FDA notified the spon-
sor that the application was approved
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because the device had been shown to
be safe.and effective for use as recon-
mended in the submitted labeling.

DATE: Petitions for administrative
review by April 1:2,1979.
ADDRESS: Requests for copies of the
summary of safety and effectiveness
data and petitions for administrative
review may be addressed to the :Hear-
ing Clerk (HFA-105). Foocd and Drug
Administration, Rm. 4-10 5600 ish-
ers Lane, Rockvifle, D 20957.

FOR FURTHER INFORMATION
CONTACT:

Keith Lusted, Bureau of Medic l De-
vices (HFK-402), Food and Drug Ad-
ministration, Department ,of Health,
Education, and Welfare, 8757 Geor-
gia Ave., Silver Spring, MD- 20910,
301-427-7550.

SUPPLEMIENTARY INFORMATION: -
The sponsor, Wesley-Jessen,.Inc., Chi-'
cago, IL 60603, submitted an applica
tion for premarket approval of the
Durasoft (phemfilcon A) Contact Lens
to FDA on February 17, 1976. Theap-
plication -was resubmitted on Novem-
her 24, 1976. The application was re-
viewed by the Opthalmology Device
Classification Panel, and FDA adviso-
ry committee, which recommended ap-
proval of the application. On Novem-
ber 14, 1978, FDA approved, the appli-
-cation by a letter to the spqnsor from
the Director of the Bureau of Medical
Devices.

Before enactment of the Medical
Device Amendments of 197.6 (Pub. L.
94-295; 90 Stat. 539-583) (the amend-
ments), soft contact lenses were regu-
lated as new drugs- Because the
amendments broadened the definition
of the term "device" In section 201(h)
of the Federal Food, Drug, and Cos-
metic Act (21 ,U.sC. 321(h)), soft con-
tact lenses are now regulated as class
III devices ()1remarket approval). As
FDA explained in -a notice published
in the FEDERAL REGISTER of December
16, 1977 (42 FR 63472), the amend-
ments provide transitional provisions,
to ensure continuation of premarket
approval requireiients for class III de-
vices formerly regardedas new drugs.

A summary of the informatiofi on
which FDA's. approvarls based is avail-
able upon request from the Hearing
Clerk (address above). Requests
should, be identified with the name of
the device and the Hearing ;Clerk
docket number, found in brackets -in
the heading, of this document.

OPPORTUNITY FOR' ADMINISTR'ATIvEr

REVIEW

Section 515(g)-of the act (21 U.S.C.
360e(g)) authorizes. any interested
person to petition for administrative
review of the FDA decision-toapprove,
this application. A petitioner may -re-
quest either a formal hearing under

;NOTICES,,

Part 12 (21 CFR Part 12) of the FDA
administrative practices and proce-
dures regulations or a review of the
,application and FDA's action by an in-
dependent advisory committee -of ex-
perts. A -petition must be in the form

-of a petition for xeconsideratiort of
FDA action under § 10.33(b), (21 CFR
10.33(b)). A petition -must designate
,the form of review ,that the petitioner
.requests (hearing cor independent -advi-
sory-committee) :and must be accompa-
nied by -supporting ,data and informa-
tion showing that -there is a genuine
and substantial issue of material fact
-for resolution 'thrqugh 'administrative
review. After reviewing ,apy petition,
FDA will decide vwhether to grant or
deny, the- petition by a-notice pub-
lished in the "FEDaA REGISTER. if
FDA grants -the petition, the notice
will state the issuesto be reviewed, the
form of review to, be used, the persons
who may participate in the review. the
time and place where the review, will
occur, and other details.

Petitioners may any time on or
before April 12, 1979, file with 'he
Hearing Clerk (HFA-305), Food' and
Drug Administration, Rm. 4-65, 5600

'Fishers 'Lane, Rockville, MD- 2Q857,
four copies of each petition and sup-
porting -data and information, identi-
fied -vith. the name- of the -device and
the Hearing. Clerk docket number
,found in brackets in the heading of
this document. Received petitions may
be seen in the ,above- office from 9 a.m.
to ,4 p.m., Monday through Friday.

Dated: March 6, 1979.

Win .LiAF. RaDoLru,
ActingAssociate Commissioner

fior~egulato ry Affairs-

LER Doc. 79-7476 Filed --=-79 8:45 am]

[4110'03-M]

BOARDOF TEA EXPERTS

Meeting Change

AGENCY: Food and Drug Administra- -
tion.

ACTION: Notice.

'SUMMARY: The -Board of Tea Ex-
perts meeting announced by'notice in
the, FERAL REGISTER of March 2. 1979,
(44 FR 11834) for March 12 and Ia.
1979, has been changed to 10 am..
March15 and 16, 1979, in Rm. 700, 850
Third Ave., Brooklyn, NY.

FOR FURTHER IINFORMATION
CONTACT:

Robert H. Dick. Food and Drug Ad-
ministration, 950, Third Axe., Brook-
lyn.NY 1.232 "212-965-5739.

Dated: March 9, 1979.
WILLrAw F. RANDOLPii,

Acting Assoicate Commissioner for
Regulatory Affairs.

[FR Dc. 79-7.757 Filed 3-12-79:10:57 am)

'[4110-84-M]

Health Services Administration

MIGRANT HEALTH, COMMUNITY HEALTH
CENTERS, AND FAMILY PLANNING

Announcement of Produclivity/Effoctlvenoss
Measures

This noticd' ,sets forth Indicators
which the Health Services Administra.
tion will use in evaluating continu.
ation and competing extension grant
applications for, and monitoring of,
primary health care centers tinder
Sectibns 329 and 330 and Title X of
the Public Health Service Act (relat-
ing, respectively, to Migrant Health,
Community Health Centers, and
Family Planning). For the purposes of
this notice, a "primary health care
center"" means a, program which pro-
vides at least first-contact primary
physician services, referral to other
medical services, and, as appropriate
in the context of the program, the
provision of emergency medical care
and supplemental health services.
Regulations have been issued govern.
ing each of these programs, respective-
ly, 42 CFR Parts 56, 51c, and 59. These
regulations, among other things, list
the requirements for specific services
to be provided and enumerate the fac-
tors to be considered in evaluating
grant applications. The evaluation fac.
tors in each of these regulations In-
clude the extent to which the project
carries out program requirements, the
extent to which the project is effi-
ciently managed, and the extent to
which there is effective service utiliza.
tion (42 CFR 51c.204, 51c.305, 51c.404,
56.204, 56.305, 56.404, 56.504, 56.604,
and 59.6).

In reviewing compliance with the
regulatory provisions and making
judgments under grant evaluation and
award criteria. the Health Services Ad-
ministratior-(HSA) will use the Indica-
tors set forth below. Although prima-
ry health care centers funded under
these programs are diverse operations,
HSA has a responsibility to evaluate
and monitor centers by the use of uni-
forn criteria. These objective, uniform
performance criteria will assure cen.
ters of equitable assessment and
enable routine monitoring of the fac-
tors which have Impact on the cost
and quality of health services. Applica-
tion of these indicators by the tcenters
will provide for the effective use or
limited program Tunds and thereby
make the health services available to-a
greater number of persons in need of
them.
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PROGRAM INDICATORS

CLINICAL EFFECTIVENESS INDICATORS

A major purpose of establishing
clinical effectiveness measures is to de-
scribe the minimum components of a
quality assurance system for ambula-
tory care projects that provide prevenv
tive health services in the areas of pe-
diatric, adolescent, maternity, and
adult care. Clinical indicators are mea-
surements of performance in these pri-
ority clinical areas. The HSA has fo-
cused on services that can have signifi-
cant impact on the health status of in-
dividuals and is working to contain the
cost of providing these services. A
system will be established to track
whether at-risk patients are receiving
the required services.

1. Immunization. At least 90 percent
of records on pediatric patients (age 17
and under) must have documentation
of complete immunization.

2. Prenatal Care. Each project will
be required to enroll a project-specific
number of patients for provision of
prenatal services, either within the
project or through referral to a com-
prehensive maternal care program,
e.g., Maternity and Infant Care proj-
ect. The project-specific goal will be
established relative to the number of
persons served by the project and the
crude birth rate per thousand in the
project's service area.

3. Family Planning Counseling for
Adolescents. At least 90 percent of pa-
tients aged 19 years or under receiving
medical family planning services must
have a documented counseling session
prior to or at the time of receiving any
family planning method.

4. Pap Smear Followup. All Pap
smears reported as Class III, IV, and V
must have documented followup and
further diagnostic study within 6
weeks by a gynecologist (within the
clinic or by referral). Where availabil-
ity of gynecologists is limited in the
service area, the HEW Regional Office
may be requested to approve alterna-
tive referral providers.

5. 'Hypertension Screening. No less
than 90 percent of records on patients
age 10 and over must show a blood
pressure measurement either on the
most recent visit or within the year
prior to the most recent visit.

6. Anemia Screening. At least 90 per-
cent of records on children 24-27
months must show a hemoglobin or
hematocrit measurement, and at least
90 percent of records on female family
planning patients must show a hemo-
globin or hematocrit measurement.

ADMINISTRATIVE EFFICIENCY INDICATORS

1. Physician Productivity. A" range
of 4,200 to 4,600 onsite encounters an-
nually per staff equivalent physician is
the indicator for appropriate utiliza-

tion of centers that have been oper-
ational for at least 2 years.

No= : When physician and midlevel prac-
titioner productivity services are integrated
into a team approach, this Indicator will
assess team productivity.

2. Average Cost. Average cost per
medical encounter (excluding labora-
tory, X-ray, and pharmacy) shall be
between $16 and $24 for all centers
that have been operational for at least
2 years.

3. Administrative Cost. The total of
administration, housekeeping, and
maintenance costs must not exceed 20
percent of total direct and indirect
project costs for centers that have
been operational for at least 2 years.

4. Reporting Compliance. On a
timely basis, all operational primary
health care centers are expected to
submit complete, accurate, and valid
reports in accordance with the Bureau
Common Reporting Requirements
(BCRR).

PROGRAM REVIEW

Onsite reviews of the clinical and ad-
ministrative aspects of centers will be
conducted In an annual sampling of
centers. Ten centers will be visited
each quarter, and, usually, the centers
selected for review will be the ones
that appear to be the most deficient
on the clinical and administrative ndl-
cators. The reviews, among other
things, will examine the following:.

1. Efficiency of the center's charge,
billing, and collection system based on
unit costs, charges as a percentage of
reimbursable costs, collections as a
percentage of billings, and assignment
of appropriate charges for services
provided.

2. Accuracy of reported data on the
clinical indicators.

3. Accuracy of reported BCRR cost
and utilization data.

4. Patients' satisfaction with, and ac-
ceptability of, services of the center,
based on an Interview and question-
naire approach.

APPLICABILITY OF INDICATORS TO OTHER
PROGRAMS

Consistent with applicable statutory
and regulatory provisions, these indi-
cators will be applied to projects
funded under Title V of the Social Se-
curity Act; Sections 328 and 340 of the
Public Health Service Act; health pro-
jects funded under Section 202 of the
Appalachian Regional Development
Act of 1965 and Section 516 of the
Public Works and Economic Develop-
ment Act; National Health Service
Corps sites operating under Sections
331-335 of the Public Health Service
Act; and Health Underserved Rural
Area Projects funded under Section
1110 of the Social Security Act.

EFFECT OF INDICATORS

Notwithstanding the above indica-
tors, particular circumstances or con-
ditions may warrant funding projects
which do not meet the indicators but
which, when reviewed in the light of
these circumstances or conditions,
meet the basic evaluation criteria as
set forth in the applicable statute and
regulations and. in the judgment of
the Secretary, promote the purposes
of the respective programs.

Dated: February 28, 1979.
GEORGE I. LrTcoTT,

Administrator,
Health Services Administration.

[F Doc. 79-7464 Filed 3-12-79;8:45 am]

[4110-08-M]

National Institutes of Health

BIOMEDICAL ENGINEERING AND
INSTRUMENTATION BLANCH

Meeting

Notice is hereby given that the Divi-
sion of Research Services, Biomedical
Engineering and Instrumentation
Branch. NIH meeting of April 24-26,
1979 on "The Use of Microprocessor-
Based, 'Intelligent' Machines in Pa-
tient Care" has been cancelled and
will be rescheduled. Notice of this
meeting originally appeared in the
FEDERAL REGISTER, Vol. 44. No. 17, page
5003.

Dated: March 5, 1979.

SUZANNE L. PFAu,
Committee Management Officer,

National Institutes of Health.
[FR Doc. 79-7438 Filed 3-12-79 8:45 am]

[411o-08-M]
BIOMETRY AND EPIDEMIOLOGY CONTRACT

REVIEW COMMITTEE

Cancellation of Meeting

Notice is hereby given of the cancel-
lation of the meeting of the Biometry
and Epidemiology Contract Review
Committee, National Cancer Institute,
National Institutes of Health, March
16, 1979, which was published in the
FEDERAL REGISTER on February -21.
1979 (44 FR 10552). For further infor-
matlon contact Wilna A. Woods, Ph.D.
on 301/496-7153, Westwood Building,
Room 821, Bethesda Maryland. This
meeting is cancelled because no con-
tract proposals are scheduled for
review at this time.

Dated: March 5, 1979.

SUZANE L. Far U,
Committee Management Officer,

National Institutes of Health.
[FR Doc. 79-7437 Filed 3-12-79; 8:45 am]
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[4110-08-M]
BOARD OF SCIENTIFIC COUNSELORS, NATIOb

AL HEART, LUNG, AND BLOOD INSTITUTE

Meeting

Pursuant to Pub. L. 92-463, notice i
hereby given of the meeting of the N-
tional Heart, Lung, and Blood Inst
tute Board of Scientific Counselor.
April 25 and 26, 1979, National Inst
tutes of Health, Building 10, Roor
7N214. This meeting will be open t
the public from 9:00 a.m. to 5:00 p.rn
on April 25 and from 9:00 a.m. to 1
noon on April 26 for discussion of th
general trends in research relating t
cardiovascular, pulmonary and certai
hematologic diseases. Attendance b
the public will be limited to spac
available. '

In accordance with the pro-vision
set forth in Section 552b(t)(6), Title l
U.S. Code Section 10(d) of Pub.L. 92
463, the meeting will be closed to th
public from 1:30 p.m. to adjournmen
April 26, for the review, discussior
and evaluation of individual program
and projects conducted by the Nation
al Institutes of Health, including cor
sideration of personnel qualification
and performance, the competence a
individual investigators, and simila
Items, the disclosure of which woul
constitute a clearly unwarranted inve
sion of personal privacy.

Mr. York Onen, Chief, Public Ir
quiries and Reports Branch, Nations
Heart, Lung, and Blood Institut
Building 31, Room 5A03, National Ir
stitutes of Health, Bethesda, Mar5
land 20014, phone (301) 496-4236, wi
provide summaries of the meeting an
rosters-of the Board members. Sul
stantive programs information may b
obtained from Dr. Jack Orloff, Dire(
tor, Division of Intramural Researcl
NHLBI, NIH Building 10, Roor

\7N214, phone (301) 496-2116.

Dated March 5, 1979.
SUZANNE L. FREMEAu,

Committee Management Officer,
National Insititutes ofHealth.

[FR Dec. 79-7435 Filed 3-12-79; 8:45 am]

[411 0-08-M]
EPILEPSY ADVISORY COMMITTEE

Meeting

Pursuant to Pub. L. 92-463, notice i
hereby given of the meeting of th
Epilepsy Advisory Committee, Natior
al Institute of Neurological and Con
municative Disorders and Stroke, NIE
May 11, 1979, Room 6C01, Feders
Building, Bethesda, MD 20014.

The entire meeting will b& open t
the public from 9:00 a.m. to 5:00 p.n
to discuss research progress and r(
search plans related to the Institute'
epilepsy program. Attendance by th

public will be limited to space availa-
ble.

I- Dr. J. Kiffin Penry, Chief, Epilepsy
Branch, Neurological Disorders Pro-
gram, NINCDS (Federal Building,
Room 114), National Institutes of

is Health, Bethesda, MD 20014; tele-
t- phone 301/496-1917, will provide sum-
i- maries of the meeting, rosters of the
, committee members, and substantive
i program information.
a
0 (Catalog of Federal Domestic Assistance

Program No. 13.356, National Institutes of2 Health.)2
e Dated: March 5, 1979.
o SUZANNE L. FnmEAu,
n Committee Management Officer,
Y National Institutes of Health.
e (FR Doc. 79-7436 Filed 3-12-79; 8:45 am]

- [4110-08-M]
e HEART; LUNG, AND BLOOD RESEARCH

REVIEW COMMITTEE A

s Meeting

Pursuant to Pub. L. 92-463, notice is
" hereby given of the meeting of the

Heart, Lung, and Blood Research
,r Review Committee A, National Heart,
d Lung, and Blood Institute, March 30-
L- 31, 1979, Conference Room 9,.Building

31, Wing C, NIH Campus, Bethesda,
L- Maryland.
Li This meeting will be open to the
e, public on March 30, 1979, from 8:30
L- a.m, to approximately 9:30 a.m. to dis-
,- cuss administrative details and- to hear
[1 reports concerning the current status
d of the National Heart, Lung, and
)- Blood Institute. Attendance by the
e public will be limited to space availa-
e- ble.
, In accordance with the provisions
a set forth in Section 552b(c)(6), Title 5,

U.S. Code and Section 10(d) of Pub. L.
92-463, the meeting will be closed to
the public on March 30, 1979, from
9:30 a.m. until the adjournment on
March 31, 1979, for the review, discus-
sion and evaluation of individual grant
applications. These applications and
the discussions could reveal personal
information concerning individuals as-
sociated with the applications.

Mr. York E. Onnen, Chief, Public In-
quiries and Reports Branch, NHLBI,
NIH, Room 5A03, Building 31, Bethes-

S- da, Maryland 20014, phone (301) 496-
e 4236, will provide summaries of the
L- meeting and rosters of the committee

members. Df; Arthur W. Merrick, Ex-
ecutive Secretary, NHLBI, NIH, Room

LI 552, Westwood Building, Bethesda,
Maryland 20014, phone (301) 496-7917,

o will furnish substantive program infor-
. mation.
- (Catalog of Federal Domestic Assistance
S Program No. 13.837, 13.838, National Insti-
e tutes of Health.)

Dated: March 5, 1979.
SUZANNE L. FREI9AU,

Committee Management Officer,
National Institutes ofHealth.

[FR Doec. 79-7432 Filed 3-12-79: 8:45 am]

[4110-08-MI
MENTAL RETARDATION RESEARCH

COMMITTEE

Meeting

Pursuant to Pub. L. 92-463, notice Is
hereby given of the meeting of the
Mental Retardation Research Cord-
mittee, National Institute of Child
Health and Human Development, on
April 16-18, 1979, in the Landow
Building, Room A 1st floor, 7910
Woodmont Avenue, Bethesda, Mary-
land.

This meeting will be open to the
public on April 16 from 9:00 a.m. to
11:00 a.m. to discuss Items relative to
the Committee's activities including
announcements by the Chief of the
Mental Retardation and Developmen-
tal Disabilities Branch and the Execu.
tive Secretary of the Committee.

In accordance with provisions set
forth in Sections 552b(c)(4) and
552b(c)(6), Title 5, U.S. Code and Sec-
tion 10(d) of Pub. L. 92-463, the meet-
ing will be closed to the public on
April 16 from 11:00 a.m. to adjourn-
ment on April 18 for the review, dis.
cussion, and evaluation of individual
grant applications. The applications
and the discussions could reveal confi.
dential trade secrets or commercial
property such as patentable material
and- personal' Information concerning
individuals associated with the appli,
cations. Mrs. Marjorie Neff, Commit
tee Management Officer, NICI-D,
Building 31, Room 2A-04, National In.
stitutes of Health, Bethesda, Mary.
land; Area Code 301,* 496-1848, will
provide a summary of the meeting and
roster of committee members, Dr.
Stanley L. Slater, Executive Secretary,
Mental Retardation Research Coin-
mittee, - NICHD, Landow Building,
Room 7C16, National Institutes of
Health, Bethesda, Maryland, Area
Code 301, 496-1696, will furnish sub-
stantive program information
(Catalog of Federal Donqcstlc Assistance
Program No. 13.865, National Institutes of
Health.)

Dated: March 5, 1979.

SUZANNE L. FREmEAu,
Committee Management Officer,

National Institutes of Health.
[FR Doc. 79-7434 Filed 3-12-19; 8:45 am
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[4110-08-M]

MINORITY ACCESS TO RESEARCH CAREERS
REVIEW COMMITTEE

Meeting

Pursuant to Pub. L. 92-463. notice is
hereby given of the meeting of the Mi-
nority Access to Research Careers
Review Committee, National Institute
of General Medical Sciences, on April
6 and 7, 1979, 1:30 p.m., in the Confer-
ence Room at the Baker Hotel, Dallas,
Texas.

This meeting will be open to the
public on April 6, 1:30 p.m. to 2:30 p.m.
The meeting will consist of opening re-
-marks and discussion of procedural
matters. Attendance by the public will
be limited to space available.

In accordance with provisions set
-forth in Title 5, U.S. Code 552b(c)(6),
the meeting will be .closed to the
public on April 6 from 2:30 p.m. to 5:00
p.m. and on April 7 .from 9:00 until ad-
journment, for the review, discussion,
and evaluation of individual and insti-
tutional grant applications. These ap-
plications could reveal personal infor-
mation-concerning individuals associ-
ated with the applications.

Mr. Paul Deming, -Research Reports
Officer, NIGMS, Westwood Building,
5333 Westbard Avenue, Room 9A-05,
Bethesda, Maryland 20014, telephone
(301) 496-7301, will furnish summary
minutes of the meeting and a roster of
committee members.

Substantive program information
may be obtained from Dr. Prince
Rivers, Executive Secretary,
Westwood Building, Room 9A-17, e-
thesda, Maryland 20014, telephone
(301) 496-794L
(Catalog of Federal Domestic Assistance
Programs 13-859. 13-860. 13-861, 13-862.
General Medical Sciences)

Dated: March 5,1979.
SuzANNE L. FREmisu,

Committee Management Officer,
National Institutes of Health.

FR Doc. 79-7433 Piled 3-12-79; 8:45 am]

[4110-08-M]

NATIONAL DIABETES ADVISORY BOARD

Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of meetings of the Na-
tional Diabetes Advisory Board on
April 2 and 3, 1979.

The Executive Committee meeting
will be held on April 2, 1979. The
Board mpeting will be held on April 3,
1979. The time and meeting location
may be obtained by contacting Mr.
Raymond M. Kuehne, Executive Di-
rector of the Board, P-O. Box 30174,
Bethesda, Maryland 20014, (301) 496-
6045.

The meetings, which will be open to
the public, are being held to continue
review of the status and implementa-
tion of national diabetes programs. At-
tendance by the public will be limited
to space available.

Mr. Raymond M. Kuehne (address
above) will provide summaries of the
meeting and a roster of the committee
members.
(Catalog of Federal Domestic Assistance
Program No. 13.847. National Institutes of
Health.) -

Dated: March 5, 1979.
SuzAm L. FPm.EAU.

Commit tee Mangernent Officer,
National lnstitutes of Health.

EFR Doc. '9-7431 Filed 3-12-79; 8:45 am]

[4310-84-M]

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

GULF OF MEXICO OUTER CONTINENTAL SHELF
OIL AND GAS

Intent To Prepare an Environmental Impact
Statement for OCS Sal* No. 62

Pursuant to section 102(2)(C) of the
National Environmental Policy Act of
1969, the Bureau of Land Mange-
ment's New Orleans Outer Continen-
tal Shelf Office intends to prepare an
environmental impact statement (EIS)
on the offshore oil and gas leasing pro-
posal knoxm as OCS Sale No. 62. This
proposed -sale is tentatively scheduled
for August 1980. and may Include OCS
lease blocks offshore Texas, Louisiana,
Mississippi, Alabama and Florida. A
list of 296 lease blocks (612,683 hect-
ares; 1,512,797 acres) has been tenta-
tively selected for leasing considera-
tion and further environmental study.

Alternatives to be considered in the
environmental statement will Include
options to delay, modify, or withdraw
the proposed lease offering.

A series of meetings has been sched-
uled to promote public participation In
defining the significant issues that
relate to the proposed leasing action.
These meetings will generally adhere
to the following agenda:

1. Introduction-
Purpose of meeting.
Brief history of OCS oil and gas leasing

and the EIS process.
Information products the New Orleans

OCS Office makes available to the public to
facilitate the leasing proces.

Previously defined Issues to be considered
In the EIS.

2. Presentation of public comment
and recommendations on other issues
of major concern.

3. Alternatives to the sale, as pres-
ently considered in the EIS process.

Interested persons are encouraged to
attend and present their vlews at one

of the following locations (all meetings
will begin at 7 p.m.):

Date and Location

March 13, 1979: Texas Southmost College.
Eldman Building No. 1. 80 Fort Brown
Street. Brownsvllle. Texas.

March 13, 1979: Mississippi Gulf Coast
College. Jefferson Davis Campus. Gulfport.
Mississippi.

March 14; 1979.: Galveston County Court-
house. Jury Assembly Room. 7122 Moody
Avenue, Galveston. Texas.

March 20. 1979: Gulf Coast Community
College. Language Arts Auditorium. US.
Highway 98. Panama City, Florida.

March 21. 1979: County Health Audito-
rium. 2251 North Palafox. Pensacola. Flor-
Ida.

March 21. 1979. University of New Or-
leans. University Center, Room 210. New
Orleans, Louisiana.

March 22, 1979: Alabama State Docks.
Port of Mobile at Water Street, Mobile. Ala-
bama.

March 27, 1979: American Legion Hall.
U.S. Highway 90, Morgan City. Louisiana.

Indiviluals wishing to comment
orally at the meetings are asked to
provide written copies of their re-
marks. Supplemental information or
additional comments mot presented at
the meetings should be sent to the
New Orleans OCS Office no later than
April 12, 1979.

For further information regarding
the public meetings or the Sale No. 62
leasing prbposa, contact Douglas J.
Elvers, Chief, Environmental Assess-
ment Division, New Orleans OCS
Office, Hale Boggs Federal Building,
Suite 841, 500 Camp Street, New Or-
leans, Louisiana 70130, Telephone
(504) 589-6541 (FTS 682-6541).

ARNoLh E. PE-=,
Acting Associate Director

Bureau of Land Managemet

Approved: March 9, 1979._

Guy R. MARTIN,
Assistant Secretary

of the Interior.

(FR Doc. 79-7671 Filed 3-12-79;. 8:45 aml

[4310-84-M]

GULF OF MEXICO OUTER CONTINENTAL
SHELF, DESTIN DOME

Request for Comments and Indication of
Interest

This request for Comments and Indi-
cation of Interest is being published as
part of the Department of the Interi-
or's oil and gas leasing program for
areas offshore the United States pur-
suant to the Outer Continental Shelf
(OCS) Lands Act, as amended.

An area of the Gulf of Mexico, be-
tween 86120 . and 87*20' West longitude
has, in recent years, been omitted
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from consideration for oil and gas leas-
ing at the request of the Department
of Defense because of military testing
operations in the corridor. Included in
the area is part of the so-called Destin
Dome, an anticline located approxi-
mately 38 nautical miles offshore the
Florida panhandle. Recent relinquish-
ment of OCS leases on the eastern
flank of the Destin Dome outside the
prohibited corridor has raised the pos-
sibility of redirection of military oper-
ations to permit the Department of
the Interior to now consider leasing on
the crest and western; part of the
Dome structure. No commitment has
been made by the Department of De-
fense; however, it has agreed to con-
duct a study of the feasibility of relo-
cating some of its -operations in the
area.

In the interim, so that the environ-
mental and other factors associated
with the possibility of leasing of
Destin Dome blocks may be consid--
ered, the Department of the Interior
has included some blocks in that area
in the selection of tracts to bh studied
in an environmental impact study for
proposed OCS Sale. No. 62, Western
and Central Gulf of Mexico. The selec-
tion of tracts for further environmen-
tal analysis does not insure that the
tracts will be subsequently offered for
lease or that they will be deleted for
environmental or use conflicts.

To assist the Department of the In-
terior during the consideration of the
Destin Dome area for leasing, it re-
quests' comments on and indications of
interest in the blocks listed below.

OCS OFFICIAI PROTRACTION DIAGRAM NH 16-.
- 8 DrsTIN Domz

Blocks: 24, 25, 26, 27, 28:29, 66, 67, 68, 69, 70,
71, 72, 73, 110, 111, 112, 113, 114, 115, 116,
117, 154, 155, 156, 157, 158, 159, 160, 161,
202, 203, 204, 205, 247, 248, and 249.

Specifically, the Department re-
quests that those who would be inter-
ested In seeing these blocks considered
for lease offer indicate their priority
of Interest by block or groups of
blocks. The Department also requests
comments on possible environmental
impact and potential use conflicts in
the area.

The above OCS Official Protraction
Diagram is available for $2 from the
Manager, New Orleans OCS Office,
Bureau of Land Management, Hale
Boggs Federal fBuilding, 500 Camp
Street, Suite 841, New Orleans, Lousi-
sana 70130.

Comments and expression of inter-
est should be submitted not later than
April 6, 1979, in envelopes labeled
.Comments on tracts for leasing-

Destin Dome." They must be submit-
ted to the Director, Bureau of Land
Management, Attention: 720, Depart-
ment of the Interior, :Washington,
D.C. 20240. Copies should be- sent to

NOTICES

the New Orleans OCS Manager at the
address above, and to the Conserva-
tion Manager, Gulf of. Mexico OCS
Operations, Geological Survey, Suite
336, Imperial Office Building, 3301
North Causeway Boulevard, Metairie,
Louisiana 70011.

Approved: March 8, 1979.
ARNOLD E. PETTY,

Acting Associate Director,
Bureau of Land Management.

HEATHER L. Ross,
Deputy Assistant Secretary

of the Interior.
(FR Doe. 79-7548 Filed 3-12-79; 8:45 am]

[4310-84-M] ,

RAWLINS DISTRICT GRAZING ADVISORY
BOARD

Meeting

Notice is hereby given in accordance
with Pub. L. 92-463 that a meeting of
the Rawlins District Grazing Advisory
Board will be held on March 30, 1979.
The meeting will begin at 1:00 p.m., in
the conference room of the Bureau of
Land Management District Office at
1300 3rd Street, Rawlins, Wyoming.

The agenda for the meeting will in-
elude: (1) The decision summary for
the Seven Lakes Environmental State-
ment Area and revision of the Seven
Lakes Allotment Mgnagement Plans;
(2) the expenditure of range better-
ment and Advisory Board funds for
range.improvements; (3) a public com-
ment period and; (4) the arrangements
f6r the next meeting.

The meeting is open to the public.
Interested persons may make oral
statements to the Board between 1:00
and 2:00 p.m., or file written state-
ments for the Board's consideration.
Anyone wishing to make oral state-
ments must notify the District Man-
ager, Bureau of Land Management,
1300 3rd Street, P.O. Box 670, Raw-
lins, Wyoming 82301, by March 30,
1979. Depending on the number of
persons wishing to make oral state-
ments, a per person time limit may be
established by the District Manager.

Summary minutes of the Board
meeting will be maintained in the Dis-
trict Office and be available for public
inspection and reproduction (during
regular business hours) within 30 days
following the meeting.

FaE WOLF,
DistrictManager.

[FR Doc. 79-7602-Filed 3-12-79; 8:45 am)

[4310-84-M]

[Coal Lease Application C-22676: Coal Leaso
Modification D-0465441

LANDS IN ROUTT COUNTY, COLO.

Public Hearing

United States Department of the In-
terior, Bureau of Land Management,
Colorado, State Office, Denver, tolo-
rado. Notice Is hereby given that a
public hearing will be held on April 3,
1979 at 7:00 p.m. in the Routt County
Courthouse in Steamboat Springs,
Colorado. Actions Involving leasing of
certain coal resources In lands herein-
after described have been proposed.
The purpose of the hearing is to
obtain public comments on the Tech-
nical Examination-Environmental As-
sessment Reports and on the following
items: (1) The method of mining to be
employed to obtain maximum econom-
ic recovery of the coal (2) the Impact
that mining the coal in the proposed
leaseholds may have on the area, in-
cluded but not limited to impacts on
the 'envlronment, agriculture, , and
other economic activities, and (3)
method of evaluation of the coal to be
offered. Comments will be accepted
orally or in writing and will be consid-
ered prior to taking final actions,

In addition, the public is Invited to
submit written comments on the fair
market value of the coal resources de-
scribed herein, to the State Director,
Bureau of Land Management, Room
700, Colorado State Bank Building,
1600 Broadway, Denver, Colorado
80202.

WEST PARCEL OF COAL LEASE
APPLICATION C-22676

The coal 'resource to be offered is
limited to strippable reserves to be
mined from the Wadge and any over-
lying coal bed in the following de-
scribed land located approximately
nine miles southwest of Steamboat
Springs, Colorado:
T. 5 N., R. 86W., 6th P.M.,

Sec. 2: Lot 4, SY2NW/4,
Sec. 3: Lots 1, 2, SE/4NE .

T. 6 N., R. 86 W., 6th P.M.,
I Sec. 34: N'2SW , SE SW'A, SWhSE/'.

(CONTAINING 402.29 ACRES)

COAL LEASE MODIFICATION D-046544

The coal resources to be granted
under Modification D-046544 are in
the following described land located
approximately 4 miles northwest of
Oak Creek, Routt County, Colorado:

T. N., R 86 W., 6th P.M.,
T. 4 N., R. 86 W., 6th P.M.,

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



NOTICES

Sec. 22: SW NW 4
(CONTAINING 40 AcREs)
Notice of availability The Technical

Examination-Environmental Assess-
ment Reports will be available for
review- in the Craig District Office,
Bureau of Land Management, 455 Em-
erson .Street,- P.O. Box 248,. Craig,
Colorado 81625.

A copy of the Technical Examina-
tion-Environmental Assessment Re-
ports, the case files and the comments
submitted by the public on fair market
value, except those portions identified
as proprietary by the commenter, will
be available for public inspection at
the Bureau of Land Management,
Room 700, Colorado State Bank Build-
ing, 1600 Broadway, Denver, Colorado
-80202.

A iDRw W. HEARD, Jr.,
/ Leader, Craig Team,

Branch ofAdjudication.

Santa Rosa, Railroad Square District,
roughly bounded by 3rd, Davis Wilson.
6th Sts. and Santa Rosa Creek.

Windsor vicinity. Laughlin, James H. and
Frances E., House, SE of Windsor on Lone
Redwood Rd.

Stanislaus County

La Grange, La Grange Mltiple Resource
Area, CA 132.

Tulare County

Visalla, Hyde House, 500 S. Court St.

FLORIDA

I Escambfa County

Pensacola, Louisville and Nashville Passen-
ger Station and Express Building, 239 N.
Alcaniz St.

Marion County

Ocala, Coca-Cola Bottling Plant, 939 N.
Magnolia Ave.

Palm Beach County

Boynton Beach. Boynton Woman's Club,
[FR Doc. 79-7592 Filed 3-12-79; 8:45 am] 1010 S. Federal Hwy.

GEORGIA
[4310-03-M]

Heritage Conservation and Recreation Service

NATIONAL REGISTER OF HISTORIC PLACES

Notification of Pending Nominations

Nominations for the following prop-
erties being considered for listing in
the National Register were received by
the Heritage Conservation and Recre-
ation Service before March 2, 1979.
Pursuant to section 60.13(a) of 36 CFR
Part 60, published in final form on
January 9, 1976, written comments
concerning the significance of these
properties under the National Register
criteria for evaluation may be forward-
ed to the Keeper of the National Reg-
ister, Office of Archeology and Histor-
ic Preservation, U.S. Department of
the Interior, Washington, DC 20240.
Written comments or a request for ad-
ditional time to- prepare comments
should be submitted by March 19,
1979.

WILLIAM J. MURTAGH,
Keeper of the National Register.

CALIFORNIA

Sacramento County

Sacramento, Hotel Senator, 1121 L St.

San Diego County

San Diego, Watts Building, 520 E St.

Santa Cruz County
Saratoga vicinity, Saratoga Toll Road, WV of

Saratoga off CA 35.

Sonoma County
Santa Rosa, Park Apartments, 300 Santa

Rosa Ave.

Clarke County

Athens, Hamilton, Dr. James S., House
(Alpha Delta Pi Sorority House) 150 S.
Milledge Ave.

IOWA

Tama County

Toledo, Wieting Theater, 101 S. Church St.

KANSAS

Ford County

Dodge City, Dodge City Public Library, 2nd
and Spruce Ares.

Shawnee County

Wakarusa, Wakarusa Hotel, Main St.

MARYLAND

Frederick County

Frederick vicinity, Saleaudo S of Frederick
of MD 28.

MICHIGAN

Lcelanau County

Glen Haven vicinity, Sleeping Bear Point
Life Saving Station, N of Glen Haven.

MISSOURI

Boone County

Centralla, Chalol (F. Gano Chance House)
543 S. Jefferson St.

St. Louis County

Florissant. SL Ferdinand City Mulipe Re-
source Arca.

NEBRASKA

Adams County

Hastings. Nowlan-Dietrich House, 1105 N.
Kansas Ave.

Gage County

Beatrice. Beatrice Chautauqua Pavilion
and Gatehouse, 6th and Grable Sts.-

Wayne County

Wayne. Wayne County Courthouse, 510
Pearl St.

New York

Onondaga County

Skaneateles vicinity. Community Place, S of
Skaneateles at 725 Sheldon Rd.

Syracuse, King, Polaski, House, 2270 Valley
Dr.

Suffolk County

Lloyd Harbor. Field, Marshall III, Estate
CCaumsett) Lloyd Harbor Rd.

NORTH CAROLINA

Buncombe County

Asheville. St. Matthias Episcopal Church,
Valley St.

Guilford County

Jamestown vicinity. MCulloch's Gold Mll,
S of Jamestown off SR 1153.

OREGON

Jackson County

Ashland. Beach. Baldwin. House, 348 Harga-
dine St.

Ashland. First Baptist Church, 241 Harga-
dine St.

JosephineCounty

Grants Pass, Croxton. Thomas, House 1002
NW. Washington Blvd.

Marion County

Woodburn. Old Woodburn City Hall, 550 N.
1st St.

PENNSYLVANIA

Allegheny County

Pittsburgh. Sellers House, 400 Shady Ave.

Butler County

Butler, Lowrie, Sen. Walter. House, W. Dia-
mond and S. Jackson Sts.

Centre County

Bellefonte vicinity, Brackerhoff Mil SW of
Bellefonte on PA 550.

Centre Hall vicinity, Neff Round Barn, S of
Centre Hall off PA 45.

Unlonville. Unionville Historic Distric_
US. 220 and PA 504.

Franklin County

Mercersburg vicinity, Millmont Farm, E. of
Mercersburg at Jet. of PA 16 and PA 416.

Lebanon County

AnnviUle. Annrille Historic District, roughly
bounded by Quittapahilla Creek. Lebanon,
Savlor and Marshall Sts.

Wayne County

Ledgedale vicinity. Lacawa E of Ledge-
dale.
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SOUTH CAROLINA

Calhoun County

St. Matthews vicinity, Buyck's Bluff Archeo-
logical Site, 8 nL NE of;St. Matthews.

Charleston -Cointy

Klawah Island, Bass Pond Site, Shullbred
Point.

.Fairfield County

Mpnticello ricinity, Fonti Flora .PlanLationr
5.4 ml. NEof Monticelloon SC-99.

Lancaster County

Lancaster, Kilburnie, 204 N. White St.

'Newberry County

Newberry, Oakhurst (Matthews House) 2723
Main St.

Pomarla vicinity, :Pomari, SE of Pomaria
on U.S. 176.

Pickens.County

Pickens, Old Pickens Jai4 Johnson and Pen-
dleton Sts.

Richland County

Columbia vicinity, Brown's Ferry Vessel,' E
of Columbia.

Spartanburg County

Enoree, Mountain Shoals Plantation, jet. of
U.S.221 2nd SC 92.

SOUTH DAKOTA

Lincoln County

Canton vicinity, Krueger Dam, NE of
Canton.,

TENNESSEE

Claiborne County

Tazewell. Wier, James, House, Eppes St.

Davidson CQunty

Nashville, Richland-West End Historic Dis-
trict, roughly bounded by RR tracks,
Murphy Rd.. Park Circle, Wilson and
Richland Ayes.

Hamilton County

Chattanooga. Fort Wood Historic District
(Fort Creighton) Toughly lbounded by Pal-
metto. McCallte, Central and 5th Sts.

,Putnam County

Cookeville. Arcade, The, i-13 S. Jefferson
Ave.

Smith County

Carthage. Smith County Courthouse, C~urt
Sq.

Williamson County

Franklin. Winstead House, S.' Iargin -St.

TEXAS

Jack County

Jacksboro. Knox, -J.ames IV, House 215
Knox St.

Kendall County

Comfort, Comfort Historic District, TX 27.

WASHINGTON -

.King County

Seatte. Ferry, Pierre A, Hou 1531 10th
Ave. E.

Stevens County

Colville, Keller House, 700 N. 'Wynne St.
Colville. McCauley, H M., House, 285 Oak

St.

WEST'VIRGINIA

Preston County

Aurora vicinity, Red Horse Tavern, 1 mi. E
of Aurora on U.S. 50 (boUndary increase).

WISCONSIN

Columbia ,County

Portage vicinity, Fort Winnebago Site, E of
Portage on WI 33.

[R Doc. 79-7144 Filed 3-12-79; -8:45 am]

[4310-70-M]

National Park Service

KALAUPAPA NATIONAL HISTORICAL PARK
ADVISORY.COMMISSION

Meeting

Notice is hereby given in sccordance
with the Federal. Advisory, Committee
Act that a public meeting of the Ka-
laupapa National Historical Park Advi-
sory Commission will be held in Hono-
lulu, Hawaii. The meeting will be held
on April 3, 1979 .and -ill begin at 1:00
p.m. HST in Room 6122 of the Prince
Kuhio Federal Building.

The purpose of the commission is to
consult with the Secretary of the Inte-
rior, or his designee, with respect to
matters relating to the study of the
feasibility and desirability of establish-
ing, as a unit of .the National Park
System all, or a portion of, the lands,
waters, and interest in Kalavao
County on the island of Molokai,
Hawaii, known as the Kalaupapa Set-
tlement.

Members of the Commission are:
The Reverend David K. Kaupu, Honolulu.

Hawaii (Chairman)
Dr. Richard Kekuni Blaisdell. Honolulu,

Hawaii
Mr. Charles Busby, Kalaupapa, Hawaii
Mr. Fred Cachola. Honolulu, Hawaii
Mr. Myron Theodore Gvgelyk, Honolulu.

Hawaii
Mr. Paul Harada, Kalaupapa. Hawaii
Mr. Christopher L. Hart, "Walluku, Hawaii
Mrs. Martha P. Hohu, Honolulu, Hawaii
Dr. Pauline Kng joerger. 'Honolulu, Hawaii
Mrs. Harrilette H. Joesting. Honolulu,

" Hawaii '
Mr. Gard Kealoha, Honolulu, Hawaii
Mr. Joseph G. Kealoha, Wailuku, Hawaii
Mrs. Marion de 'ries Peters, Hoolehua,

Hawaii -,
Mr. Bernard 'K. Punikala, Kalaupapa.

, Hawaii
-Mrs. Velma Santos, Wailuku. Hawaii

This meeting is to ,organize the com-
mission, review the draft alternatives
study, and plan a -schedule and course
of action for the future.
, The meeting is open to the public.

Anyone may file, with the commission.
a written statement concerning mat-
ters to be discussed. A summar. of the
.meeting will be available for public in-
spection four weeks after the meeting
at Hawaii State Office, 300 Ala Moana
Blvd., Box 50165, Honolulu, ,awall
96850.

Dated: March 5. 1979.

HoWARD H. CHAPMAN,
Regional Director, Western

Region, National Park Service.

(FR Doc. 79-7442 Flied 3-12-79; 8:45 am]

[4310-10-M]

-Office of the Secretary

OUTER CONTINENTAL SHELF ADVISORY
BOARD-POLICY COMMITTEE-MID-ATLAN-
TIC REGION

Notice and Agenda forMeeting

This notice is issued in accordance
with the provisions of the Federal Ad.
visory Committee Act, Pub. L. No. 92-
643, 5 U.S.C. App. I and the Office of
Management and Budget' -Circular
No. A-63, Revised.

The Mid-Atlantic Regional Policy
Committee will meet on March 28,
1979, from 1.30 p.m. to 5:00 p.m. at the
Department of Health Building,
Training Room B-107, John Fitch
Plaza, Txenton, New.Jersey.

The meeting will cover the following
principal subjects:

(1W Status of Mid-Atlantic explora-
tion activities.

(2) Coordination of Federal agency
OCS.activitles in Mid-Atlantic area,

13) Status of regulations.
4) 5-year OCS Oil and Gas Pro-

gram.
(5) Resultsof OCSsale 49.
The meeting is open to the public,

'Interested persons may make oral or
written presentations to the Board.

Such requests should be made by
March 19 to the Mid-Atlantic Chair-
man: Glenn Paulson, Assistant Com-
missioner, Department -of Environ-
mental Protection, P.O. Box 1390,
Trenton, New Jersey 08618, 609-292-
2906.

Minutes of the meeting will be avail-.,
able for public inspection and copying
6 weeks after the meeting at the
Office of OCS Program. Coordination,
Room 4126, Department of the Interl-
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or, 18th & C Streets, NW., Washing-
ton, D.C.

ALAN D. PowERas,
Director, Office of OCS
Program Coordination.

MARcH 5, 1979.
[FR Doe. 79-7466 Filed 3-12-79; 8:45 am]

[4410-01-M]

DEPARTMENT OF JUSTICE

UNITED STATES CIRCUIT JUDGE NOMINATING
COMMISSION; SOUTHERN NINTH CIRCUIT
PANEL

Meeting

A meeting of the, Southern Ninth
Circuit Panel of the United States Cir-
cuit Judge Nominating Commission,
Chairman: Samuel L. Williams, will be
held on March 30 and 31, 1979, at
10:00 a.m. in the Offices of the State
Bar of California, 555 Franklin Street,
Room 205, San Francisco, California
94102. This meeting will be closed to
the public pursuant to Pub. L. 92-463.
Section 10(d) as amended. (CF 5
U.S.C. 552b(c)(6).)

JOSEPH A. SAxcHss,
Advisory Committee
Management Officer.

MARCH 6, 1979.
[FR Doc. 79-7597 Piled.3-12-79; 8:45 am]

[4410-09-M]i

Drug Enforcement Administration

[Docket No. 79-4]

CHARLES J. BURKS, M.D., PITTSBURGH,
PENNSYLVANIA

Hearing

Notice is hereby given that on Janu-
ary 2, 1979. the Drug Enforcement Ad-
ministration, Department of Justice,
issued to Charles J. Burks, M.D., Pitts-
burgh, Pennsylvania, an Order to
Show Cause as to why the DEA Certi-
ficates of Registration AB1694606 and
AB8205937 issued to Respondent pur-
suant to Section 303 of the Controlled
Substances Act (21 U.S.C. 823) should
not be revoked.

Thirty -days having elapsed since the
said Order to Show Cause was received
by the Respondent, and written re-
quest for a hearing having been filed
with the Drug Enforcement Adminis-
tration, notice- is hereby given that a
hearing in this matter will be held on
Friday, March 23, 1979, commencing
at 10:00 a.m. in the Hearing Room,
Room 1210, Drug Enforcement Admin-
istration, 1405 I Street, NW., Washing-
ton, D.C.

Dated: March 5. 1979.
ImPrR B. BENSENGER.

Administrator,
Drug Enforcement Administration.
[FR Doc. 79-7541 Filed 3-12-79; 8:45 am]

[4510-30-M]

DEPARTMENT OF LABOR

Employment and Training Admlnistralon

PROPOSED JOB CORPS CENTER AT THE SAL-
VATION ARMY OFFICERS' TRAINING
CENTER IN BRONX, NEW YORK

Determination of Negative Environmental
Impact

AGENCY: Employment and Training
Administration, Labor.

ACTION: Notice-Finding of Negative
Environmental Impact.

SUMMARY: The purpose of this
notice is to announce a determination
by the Department under the National
Environmental Policy Act and 40 CFR
Part 1500 that the establishment of a
Job Corps Center at the Salvation
Army Officers' Training Center site
does not constitute a major Federal
action which will significantly affect
the environment.
FOR FURTHER INFORMATION:

Contact Raymond E. Young, Direc-
tor, Office of Job Corps and Young
Adult Conservation Corps, Room
6100, Patrick Henry Building, 601 D
Street, NW., Washington, D.C.
20213, Telephone (202) 376-6995.

SUPPLEMENTARY INFORMATION:
Title IV of the Comprehensive Em-
ployment and Training Act (CETA) of
1973, as amended, 29 U.S.C. section
911 et seq., directs the Secretary of
Labor to establish Job Corps Centers
to provide occupational training to dis-
advantaged youths ages 16 through 21.
The Secretary has Issued regulations
published at 29 CFR Part 97a to Im-
plement the requirements of the Act.
(Title IV B of CETA as reauthorized
by Pub. L. 95-524). Pursuant to his au-
thority, the Secretary is planning to
establish a Job Corps Center at the
former Salvation Army Officers'
Training Center location provided an
agreement can be reached on acquisi-
tion of the facilities.

Pursuant to 40 CFR Part 1500, the
Department of Labor conducted an en-
vironmental assessment as part of a
site utilization study and has deter-
mined that preparation of an environ-
mental mpact statement is.not re-
quired, since the establishment of this
Job Corps Center is not a major Fed-
eral action which will significantly
affect the quality of the human envi-
ronment within the meaning of 40

CFR 1500.6(c). The proposed Bronx,
New York Job Corps Center will be a
training center with residential, nonre-
sidential and educational facilities for
approxImately 250 disadvantaged
youth, men and women, ages 16
through 21, who need and can benefit
from intensive employment-related
training. The function of the center
and the staff of approximately 83 will
be to provide skill training in selected
vocational courses and continuing
and/or remedial education in aca-
demic subjects.

The center will be a self-contained
facility located at 1771 Andrews
Avenue, Bronx, New York. The site
surveyed for use by Job Corps consists
of two buildings covering 113,000 gross
square feet.

Water, sewage services and natural
gas are provided by the city of New
York. With regard to fire protection,
there are fire hydrants on the site.
The heating, water and wiring systems
will require extensive renovation. No
new construction is required.

The proposed Job Corps Center will
be operated In compliance with the
Job Corps Environmental Standards
published at 29 CFR 97a.116, and with
applicable Federal, State and local reg-
ulations concerning environmental
health.

The proposed Job Corps Center will
comply with the water quality and re-
lated standards of the State and local
Government, and with the standards
established pursuant to the Federal
Water Pollution Control Act, 33 U.S.C.
section 1251 et seq., with Executive
Order 11752, and with regulations and
guidelines of the United States Envi-
ronmental Protection Agency.

The center installation will be de-
signed, operated, and maintained so as
to conform to Federal air quality
standards, including those found in
Executive Order 11752.

My determination is that the estab-
lishment and operation of the center
will have no adverse Impact upon traf-
fic, transportation systems, pedestrian
or vehicular congestion, police protec-
tion services, fire protection services,
public safety, legal services, or upon
the aesthetics or residential quality of
the nearby area. I further determine
that the establishment and operation
of, the center will have no adverse ef-
fects upon ecological systems, popula-
tion distribution, air or water pollu-
tion, municipal services, or health or
life support systems. Accordingly, I
hereby determine that the establish-
ment of such Job Corps Center will
not have a significant adverse Impact
upon the quality of the human envi-
ronment of the nearby area, or the
greater Bronx community.

The Job Corps Center will be operat-
ed with the pass-leave procedures re-
quired by Job Corps regulations and
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operational procedures. I find that in
light of the enrollment level -nd utili-
zation of the pass-leave -procedures,
'that congestion In the area -will not in-
crease.

There will be no- material impact
upon transportation or traffic within
the area.

It is further determined that the es-
tablishment -and operation of the
center is not likely to have a signifi-
cant adverse impact upon -use of police
services. Adequate provisions are
planned to carefully screen prospec-
tive enrollees 'so -as to minimize the
possibility of disciplinary problems, or
problems with possible -center related
public safety.

Adequate staffing personnel and
protection will be provided at the
Bronx, New York Job Corps Center in
accordance with Job -Corps' operating
procedures and regulations. :

I further find -that fire protection
'services in the 'area will not -be ad-
versely affected and that systems in
the facilities will be upgraded to fur-
ther xeduce xisk of fire from 'the pres-
ent risk level

Additionally, local health services
will not be adversely affected because
basic dental, medical and other health
related services will be provided on site
with.Job Corps' own facilities and per-1

sonnel.'
In conclusion, it is -my' determina-

tion, after careful review and consider-
ation of the nature of Job Corps' pro-
posed action, in light of Job Corps'
purposes, objectives and operational
procedures, that the impact upon the
surrounding community, of the estab-
lishment of the center at the site will
not be significant. It is tny careful de-
termination that' the environmental
assessment conducted by the Depart-
ment of Labor, pursuant to 40 CFR
Part 1500, clearly indicates that-prepa-
ration of an environmental impact
statement is not required since tthe es-
tablishment of the Job Corps Center is
not a major Federal action which will
significantly affect the quality of the
human ,environment within the mean-
ing of 40 CFR 1500.6(c).

Signed at Washington,4 D.C.. this
17th day of February 1979.,

-RAYMOND E. YOUNG,
" Director, OfficeofJob-Corps and

Young Adult Conservation
Corps.

'[FR Doc.'79-7618 FIled 3-12-79; Z:45 am]
t

[4510-43-M]

Mine Safetyand Health- Administration

IDocket No. M-79-9-C]

ALABAMA 'FUEL CO.

Petition for Modification of Application of
Mandatory Safety Standard

Alabama Fuel Company, Post Office
Box 147, Summersville, West Virginia
26651 has filed a-petition to modify
the application of 30 CFR '75.1710
(canopies) to its No. 1 Mine, located in
Nicholas County, 'West Virginia. This
petition is filed under section 101(c) of
the -Federal "Mine 'Safety and Health
Act of 1977, Public Law 95-164.

The substance of the petition fol-
lows:

1..The expected life of the petition-
er's mine is two years.2. The petitioner is mining in vary-
ing seam heights of less than 42 inches
to about 46 inches. 'The average seam
height has been about 40 inches, and
the petitioner believes it will be soon
-'mining in height -of less than 42
inches.

'3. The petitioner states that icabs .or
eanopies on its electrical face equip-
ment will result in a diminution, of'
safety to its miners for the following
reasons:

a. Cabs or canopies reduce the equip-
ment operator's field vision.

b. Cabs or canopies reduce the equip-
ment operator's movement.

4. For 'these reasons, the petitioner
requests relief from the application of
thes tandard.

REQuES R COMMENTS

Persons interested in this petition
may furnish written comments on or
before April 12, 1979. Comments must
be filed with the Office of Standards,
Regulations and ' Variances, Mine
Safety and Health Administration,
4015 Wilson Boulevard, Arlington, Vir-
ginia ,22203. Copies of the petition are
available for insp&etion at that ad-
dress.

Dated: March 5,1979.
ROBERT B. LAGATHER,

Assistant Secretary
for Mine Safety and Health.

ERDoc. 79-7619 Filed 3-12-79; 8:45 am]

[4510-43-M]

.Docket No. M-'19-14-C]
KEYSTONE 'COAL MINING CORP.

'Petition -for Modification of Application of
Mandatory Safety Standard

Keystone Coal lining Corporation,
P.O. Box 729, hidiana, Pa., 15701, has
filed a petition to modify the applica-
tion of 30, tCFR 75;500 ,(permissible
electric equipment) to its Urling #1

Mine in Indiana County Pa. The peti.
tion is filed under section 101(c),of the
Federal Mine Safety and Health Act
of 1977, Pub. L. 95-164,

The substance of the petition fol-
lows:

1. The petitioner xequests permis-
sion to use an Ensign 750 ICVA trans.
former to power a boring machine to
-dig a 'mining tunnel through 1400 feet
of rock In the petitioner's mine.

2. The transformer has an open-type
metal enclosure with a secondary per-
missible enclosure containing all of
the arc producing equipment, The
voltage rating ,of the -unit Is 7200/460
volts. All 460 volt cables connected to
the transformer secondary are con-
nected by permissible couplers with
the proper size molded circuit break-
ers. The load center of the transform.
er will be suspended from the roof a
minimum of 150 and a maximum of
500 feet from the face.

3. The transformer cannot operate
the boring machine efficiently over
the projected length of the mining
tunnel due to the excessive voltage
drop in the machine trailing cables at
460 volts.

4. Permission tp use the Ensign 76b
KVA transformer would not result In
a diminution of the safety provided
miners by the standard for the follow-
Ing reasons:

a. The high voltage cable feeding
the load center will be of SHD con-
struction, and will have the necessary
protective devices, over-current, In-
stantaneous and ground relays at a
separate switchhouse Installed In the
mine power system.'A separate high
voltage ground continuity system will
originate at this switchhouse and be
extended to the borer where an emer-
gency trip will be provided to remotely
trip the switchhouse. The switchhouse
requires a manual operation to reclose
the breaker and xeenergize the load
center.

b. An air flow switch will be provided
at the fan to trip the swltchhouse
should the fan stop, thus deenergizing
the load center. In addition, a second
air flow switch will be provided near
the transformer to assure a flow of 75
CFM at the transformer. This second
switch will be incorporated in -the con.
trol circuit to the switchhousc to trip
the power off of the load center
should the air flow decrease below the
set point.

c. A separate split of air 'will be pro-
vided from the :main mine ventilation
system with the intake air being
drawn into the tunnel across the
transformer and up to the cutting
head of the borer. The air is then
drawn in around the shield and ex.
hausted from the tunnel face by
means of an auxiliary fan located at
the out by end of the tunnel. A ma-
chine mounted methane monitor will
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deenergize the boring machine in the
event one percent or more methane is
detected.

5. The petitioner states that the al-
ternative will provide no less than the
same measure of protection given*
miners by the standard.

REQUEST FOR COMMENTS

Persons interested in this petition
may furnish written comments on or
before April 12, 1979. Comments must
be filed with the Office of Standards,
Regulations and Variances, Mine
Safety and Health Administration,
4015 Wilson Boulevard, Arlington, Vir-
ginia 22203. Copies of the petition are
available for inspection at that ad-
dress.

Dated: March 5,1979.
ROBERT B. LAGATHER,

Assistant Secretary
for Mine Safety and Health.

[FR Doc. 79-7620 Filed 3-12-79; 8:45 am]

[4510-43-M]

[Docket No. M-79-3-M]

PITKIN IRON CORP. AND MORRISON-
- KNUDSEN CO.

Petition for Modification of Application of
Mandatory Safety Standard

Pitkin Iron Corporation, P.O.
Drawer 790, Glenwood Springs, Colo.,
81601, and Morrison-Knudsen Compa-
ny, P.O. Box 98, Carbondale, Colo.,
81623, have filed a petition to modify
the application of 30 CPR 55.9-22
(berms) to their Pitkin Iron Mine in
Pitkin County, Colo. The petition is
filed under section 101(c) of the Feder-
al Mine Safety and Health Act of 1977,
Pub. L. 95-164.

The substance of the petition fol-
lows:

1. The petition concerns the con-
struction of berms on the haulage
road to the mine.

2. Ore from the mine is transported
by special off-highway trucks. These
trucks gross about 90,000 pounds when
loaded and are equipped with retard-
ers and with two sets of brakes.

3. The haulage road was built and
has been maintained to insure safety,
taking into account width, grades,
curves, retaining structures, barrow
ditches, runouls and other features.

4. There has been only one accident
on the haulage road in twenty years of
operation of the mine and it was the
result of a driver's inattention.

5. The installation of berms or
guards on the existing haulage road
would be counter-productive to safety
because of the narrowed travel width,
interference with maintenance, haz-
ards created in constructing and main-
taining the berms, the erosion prob-
lems attributable to berms, and the

possibility of a truck or other motor
vehicle heading into unconsolidated
berm material and being drawn over
the bank.

6. For these reasons, the petitioners
believe that the application of the
standard would result in a diminution
of safety.

REQUEST FOR CoMn Zs 

Persons interested in this petition
may furnish written comments on or
before April 12, 1979. Comments must
be filed with the Office of Standards,
Regulations and Variances, Mine
Safety and Health Administration.
4015 Wilson Boulevard, Arlington, Vir-
ginia 22203. Copies of the petition are
available for inspection at that ad-
dress.

Dated: March 5, 1979.
ROBERT B. LAGATUER,

AssistantSecretary
for Mine Safety and Health.

[FR Doe. 79-7621 Filed 3-12-79; 8:45 am]

[4510-26-M]

Occupational Safety and Health Administration

WYOMING STATE STANDARDS

Approval

1. Background. Part 1953 of Title 29,
Code of Federal Regulations pre-
scribes procedures under Section 18 of
the Occupational Safety and Health
Act of 1970 (hereinafter called the
Act) by which the Regional Adminis-
trator for Occupational Safety and
Health (hereinafter called the Region-
al Administrator) under a delegation
of authority from the Assistant Secre-
tary of Labor for Occupational Safety
and Health (hereinafter called the As-
sistant Secretary) (29 CFR 1953.4) will
review' and approve standards promul-
gated pursuant to a State Plan which
has been approved In accordance with
Section 18(c) of the Act and 29 CPR
Part 1902. On May 3, 1974, notice was
published in the FEDERAL RErsTES (39
FR 15394) of the approval of the Wyo-
ming Plan and the adoption of Sub-
part BB to Part 1952 containing the
decision.

The Wyoming Plan provides for the
adoption of Federal standards as State
standards after public hearings. Sec-
tion 1953.23(a)(2) of 29 CFR provides
that whenever a Federal standard Is
promulgated, the State must adopt or
promulgate a standard or standard
change which will make the State
standard'at least as effective as the
Federal standard or change within six
months of the Federal promulgation
or change. In response to Federal
standard changes, the State has sub-
mitted by letter dated December 28,
1978, from Donald D. Owsley. Health
and Safety Administrator, to Curtis A.

Foster, Regional Administrator, stat-
ing that the State of Wyoming will
not incorporate as part of the plan,
State standards comparable to 29 CFR
1910.1046a Occupational Exposure to
Cotton Dust in Cotton Gins, which
was published in FEDERAL REGISTER (43
FR 27418), Friday, June 23, 1978 (43
FR 28474), Friday, June 30, 1978 (43
FR 35035), Tuesday, August 8, 1978
(43 FR 56894), Tuesday, December 5,
1978; and 29 CFR 1928.113 Occupa-
tional Exposure to Cotton Dust in
Cotton Gins, Subpart I-Toxic and
Hazardous Substance (43 FR 28474),
Friday, June 30, 1978 and (43 FR
35035), Tuesday, August 8, 1978. These
standards are not an issue in the State
of Wyoming and will not be contained
in the Wyoming Occupational Safety
and Health Rules and Regulations for
General Industry, and this decision
was made by the Wyoming Occupa-
tional Health and Safety Commission
November 3, 1978, pursuant to Section
27-278 Wyoming Statutes 1957 as
amended 1973.

2. Decision. Having reviewed the
State decision, it has been determined
that there is no need for the State of
Wyoming -to Incorporate 29 CFR
1910.1046a and 29 CFR 1928.113 as
part of the plan.

3. Location of suppleients for in-
spection and copying. A copy of the
letter, along with the approval plan,
may be inspected and copied during
normal business hours at the following
locations:. Office of the Regional Ad-
ministrator, Ocdupational Safety and
Health Administration, Room 1554,
Federal Building, 1961 Stout Street,
Denver, Colorado 80294; the Occupa-
tional Health and Safety Department,
200 East Eighth Avenue, Cheyenne,
Wyoming 82001; and the Technical
Data Center, Room N2439R, 3rd and
Constitution Ave., N.W., Washington,
D.C. 20210.

4. Public participation. Under
§ 1953:2(c) of 29 CFR Part 1953, the
Assistant Secretary may prescribe al-
ternative procedures to expedite the
review process or for other good cause
which may be consistent with applica-
ble laws. The Assistant Secretary finds
good cause at this time, under the
present occupational and agricultural
circumstances in Wyoming, to exempt
the Wyoming Occupational Health
and Safety program from the adoption
of the Occupational Exposure to
Cotton Dust in Cotton Gins Stand-
ards.

This decision is effective March 13,
1979.
(Sc. 18. Pub. L. 91-596, 84 Stat. 1608 (29
U.S.C. 667))
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Signed at Denver Colorado, this
24th day of January 1979.

CURTIS A. FOSTER,
'Regional Administrator.

EFR Doc. 79-7622 Filed 3-12-79; 8:45 am]

[4510-29-M]

Office of-Pension and Welfare Benefit
Programs

[Prohibited Transaction Exemption 79-7]

EMPLOYEE BENEFIT PLANS

Exemption From the Prohibitions Respecting a
Transaction Involving the Howell Instru-
ments, Inc., Employee Profit Sharing and Re-
tirement Plan (D-654).

AGENCY: Department of Labor.
ACTION: Grant of individual exemp-
tion.
SUMMARY: This exemption enables
the Howell Instruments, Inc., Employ-
ee Profit Sharing and Retirement
Plan (the Plan) to sell shares of stock
of Commerce Financial Corporation
(CFC) to CFC.
FOR FURTHER INFORMATION
CONTACT:

Ronald D. Allen, Office of Fiduciary
Standards, Pension and Welfare
Benefit Programs, Room C-4526,
U.S. Department of Labor, 200 Con-
stitution Avenue NW., Washington,
D.C. 20216, telephone (202) 523-
8882. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION:
On December 29, 1978, notice was pub-
lished in the FEDERAL REGISTER (43 PR
61063) of the pendency before the De-
partment of Labor and the Internal
Revenue Service (the Agencies) of an
exemption from the provisions of sec-
tions 406(a), 406(b)(1) and 406(b)(2) of
the Employee Retirement Income Se-
curity Act of 1974 (the Act)'and from
the taxes imposed by sections 4975(a)
and (b) of the Internal Revenue Code
of 1954 (the Code) by reason of sec-
tions 4975(c)(1)(A) through (E) of the
Code, for a transactiOn described in an
application filed on behalf of the Plan.

The notice set forth a summary of
the facts and representations con-
tained in the application for exemp-
tion and referred interested persons to
the application for a complete state-
ment of the facts and representations.
The application has-been available for
public 'inspection at the Agencies in
Washington, D.C. The notice also in-
vited interested persons to submit
comments on the requested exemption
to the Department of Labor (the De-
partment). In addition, the notice
stated that any interested person
might submit a written request that a
hearing be held relating to the re-
quested exemption.

NOTICES

I No public comments or requests for
a hearing were received by the Depart-
ment.

The application was filed with both
the Department and the Internal Rev-
enue Service, and the notice of pend-
ency of the exemption was issued by
both Agencies. However, effective De-
cember 31, 1978, section 102 of Reorga-
nization Plan No. 4 of 1978 (43 FR
47713, October 17, 1978) transferred
the authority of the Secretary of the
Treasury to issue exemptions of the
type requested to the Secretary of
Labor. Therefore, this exemption is
issued solely by the Department.

GENERAL INFORMATION

The attention of interested persons
is-directed to the following:

(1) The fact that a transaction is the
subject of an exemption under'section
408(a) of the Act and section
4975(c)(2) of the Code does not relieve
a fiduciary or other party in interest
or disqualified person from certain
other provisions of the Act and the
Code. These provisions include any
prohibited transaction .provisions to
which the exemption does not apply
and the general fiduciary responsibili-.
ty provisions of section 404 of the Act,
which among other things, require a
fiduciary to discharge his duties re-
specting the plan solely in the interest
of participants and beneficiaries of the
plan and in a prudent fashion in ac-
cordance with section 404(a)(1)(B) of
the Act; nor'does it affect the require-
ment of section 401(a) of the Code
that the plan must operate for the ex-
clusive benefit of the employees of the
employer maintaining the plan and
their beneficiaries.

(2) This exemption does not extend
to transactions prohibited under sec-
tion 406(b)(3) of the Act and sectfon
4975(c)(1)(F) of the Code.

(3) This exemption is supplemenial
to, and not in derogation of, any other
provisions of the Act and the Code, in-
cluding statutory or administrative ex-
emptions and transitional rules. Fur-
thermore, the fact that a transaction
is subject'to an administrative or stat-
utory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction.

EXEMPTION

In accordance with section 408(a) of
the Act and section 4975(c)(2) of the
Code, the procedures set forth in.
ERISA Proc. 75-1 (40 FR 18471, April
28, 1975) and based upon the entire
rpcord, the Department makes the fol-
lowing determinations:

(a) The exemption is administrative-
ly feasible;

(b) It is in the interests of the Plan
and of its participants and beneficia-
ries; and

(c) It is protective of the rights of
participants and beneficiaries of the
Plan.

Accordingly, the following exemp-
tion is hereby granted under the au-
thority of section 408(a) of the Act
and section 4975(c)(2) of the Code and
in accordance with the procedures set
forth in ERISA Proc. 75-1.

The restrictions of sections 406(a),
406(b)(1) and 406(b)(2) of the Act and
the taxes imposed by sections
4975(c)(1)(A) through (E) of the Code
shall not apply to the cash sale by the
Plan of 4,810 shares of CFC stock to
CFC for $59.00 per share, provided
that this amount Is not less than the
fair market value of the stock at the
time of the sale.

The availability of this exemption is
subject to the express conditions that
the material facts and representations
contained in the application accurate-
ly describes all material terms of the
transaction consummated pursuant to
the exemption.

Signed at Washington, D.C., this 2d
day of March 1979.

IAN D. LANoFF,
Administrator of Pension and

Welfare Benefit Programs,
Labor-Management, Services
Administration, Department
of Labor.

EFR Dc. 79-7564 Filed 3-8-79; 3:05 pm]

[4510-29-M]

[Prohibited Transaction Exemption 70-8]

EMPLOYEE BENEFIT PLANS

Exemption From the Prohibitions Respecting a
Transaction Involving .Rasmussen EquIpment
Company Profit Sharing Plan (D-672)

AGENCY: Department of Labor.
ACTION: Grant of individual exemp-
tion.

SUMMARY; This exemption enables
the Rasmussen Equipment Company
Profit Sharing Plan (the Plan) to sell
a parcel of real property to Rasmussen
Investment, Ltd. (the Partnership).
FOR FURTHER INFORMATION
CONTACT:

Ronald D. Allen, Office of Fiduciary
Standards, Pension and Welfare
Benefit Programs, Room C-4526,
U.S. Department of Labor, 200 Con-
stitution Avenue NW., Washington,
D.C. 20216, telephone (202) 523-
8883. (This is not- a toll-free
number.)

SUPPLEMENTARY INFORAATION
0 1

On December 29, 1978, notice was
published In the FEDERAL REGISTER (43
FR 61064) of the pendency before the
Department of Labor and the Internal
Revenue Service (the Agencies) of an
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exemption from the ,provisions of sec-
tions 406(a)(1), 406(b)(2) of the Em-
ployee Retirement Income Security
Act of 1974 (the Act) and from the
taxes imposed by sections 4975 (a) and
(b) of the Internal Revenue Code of
1954 (the Code) by reason of section
4975(c)(1)(A) through (E) of the Code,
for a transaction described in an appli-
cation filed on behalf of the Partner-
ship.

The notice set forth a summary of
the facts and representations con-
tained in the application for exemp-
tion andreferred interested persons to
the application for a complete state-
ment of the facts and representations.
The application has been available for
public inspection at the Agencies in
Washington, D.C. The notice also in-
vited interested persons to submit
comments on the requested exemption
to the Department of Labor (the De-
partment). In addition, the notice
stated that any interested person
might submit a written request that a
hearing be held relating to the re-
quested exemption.

No public comments or requests for
a hearing were received by the Depart-
ment.

The application was filed with both
the Department and the Internal Rev-
enue Service, and the notice of pend-
ency of the exemption was issued by
both Agencies. However, effective De-
cember 31, 1978, section 102 of Reorga-
nization Plan No. 4 of 1978 (43 FR
47713, October-17, 1978) transferred
the authority of the Secretary of the
Treasur to issue exemptions of the
type requested to the Secretary of
Labor. Therefore, this exemption is
issued solely by the Department.

GENERAL INFORmATION

The attention of interested persons
is directed to the following:.

(1) The fact that a transactioi is the
subject of an exemption under section

'408(a) of the Act and section
4975(c)(2) of the Code does not relieve
a fiduciary or other party in interest
or disqualified person from certafn
other provisions of the Act and the
Code. These provisions include any
prohibited transaction provisions to
which the exemption does not apply
and the general fiduciary responsibili-
ty provisions of section 404 of the Act,
which among other things require a fi-
duciary to discharge his duties respect-
ing the plan solely in the interests of
participants and beneficiaries of the
plan and in a prudent fashion in ac-
cordance with section 404(a)(1)(B) bf
the Act; nor does it affect the require-
ment of section 401(a) of the Code
that the plan must operate for the ex-
clusivebenefit of the employees of the
employer maintaining the plan and
their beneficiaries.

NOTICES

(2) This exemption does not extend
to transactions Orohibited under sec-
tion 406(b)(3) or the Act and section
4975(c)(1)(F) of the Code.

(3) This exemption is supplemental
to, and not in derogation, of any other
provisions of the Act and the Code, in-
cluding statutory or administrative ex-
emptions and transitional rules. Fur-
thermore, the fact that a transaction
is subject to an administrative or stat-
utory exemption Is not dispositive of
whether the transaction is in fact a
prohibited transaction.

EXEM 0io1

In accordance with section 408(a) of
the Act and section 4975(c)(2) of the
Code, the procedures set forth in
ERISA Proc. 75-1 (40 FR 18471, April
28, 1975) and based upon the entire
record, the Department makes the fol-
lowing determinations:

(a) The exemption Is administrative-
ly feasible;

(b) It is In the interests of the Plan
and of its participants and beneficia-
ries; and

(c) It is protective of the rights of
participants and beneficiaries of the
Plan.

Accordingly, the following exemp-
tion is hereby granted under the au-
thority of section 408(a) of the Act
and section 4975(c)(2) of the Code and
in accordance with the procedures set
forth in ERISA Proc. 75-1.

The restrictions of sections 406(a).
406(b)(1) and 406(b)(2) of the Act-and
the taxes imposed by sections
4975(c)(1)(A) through (E) of the Code
shall not apply to the sale by the Plan
to the Partnership of the real proper-
ty located in the Salt Lake Industrial
Park for $190,000 cash provided that
this amount is not less than the fair
market value of the property.

The availability of this exemption is
subject to the express conditions that
the material facts and representations
contained in the application are true
and complete and that the application
accurately describes all material terms
of the transaction consummated pur-
suant to the exemption.

Signed at Washington, D.C. this 7th
day of March 1979.

IAw D. Lvorv,
Administrator of Pension and

Welfare Benefit Programs,
Labor-Management Services,
Administration, Department
of Labor.

(FR Doc. 79-7563 Filed 3-8-79; 3:05 pm]
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[4510-29-M]

Exemption Application No. L-12141

EMPLOYEE BENEFIT PLANS

Proposed Exemption for Certain Transactions
Involving United Mine Workers of America
1950 Benefit Plan and Trust; Hearing

AGENCY: Department of Labor.

ACTION: Notice of Hearing.

SUMMARY: This document contains
a notice of public hearing with respect
to an application by the United Mine
Workers of America 1950 Benefit Plan
and Trust. The application is for an
exemption from certain of the prohib-
ited transaction restrictions of the
Employee Retirement Income Secu-
rity Act of 1974. The public hearing
will allow persons who would be af-
fected by the proposed exemption to
present oral comments to the Depart-
ment of Labor.
DATES: Persons who wish to present
oral comments at the hearing shall
submit a statement to that effect,
which must be received by the Depart-
ment of Labor on or before Wednes-
day, April 11. 1979.
ADDRESS: Statements and any writ-
ten comments on the proposed exemp-
tion should be sent to: Office of Fidu-
ciary Standards, Pension and Welfare
Benefit Programs, Room C-4526, US.
Department of Labor, 200 Constitu-
tion Avenue, N.W., Washington, D.C.
20216, Attention: Hearing, Application
No. L-1214. The application for ex-
emption and the comments received
will be available for public inspection
in the Public Documents Room of
Pension and Welfare Benefit Pro-
grams, U.S. Department, of Labor.
Room N-4677, 200 Constitution
Avenue, N.W., Washington, D.C.
20216.
FOR FURTHER INFORMATION
CONTACT.

Stephen Elkins of the Department
of Labor, 202-523-8196. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION:
Notice is hereby given of a public
hearing to be held before the Depart-
ment of Labor (the Department) with
respect to a proposed exemption from
the restrictions of section 406(a)(1)(C)
and (D) and 406(b)(1) of the Employee
Retirement Income Security Act of
1974 (the Act). The proposed exemp-
tion was requested in an application
filed by the trustees of the United
Mine Workers of America 1950 Benefit
Plan and Trust (the Plan), pursuant to
section 408(a) of the Act, and in ac-
cordance with the procedures set forth
in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975).

The proposed exemption, if granted,
would allow trustees of the Plan to
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offer their opinion so as to assist in
resolution of certain disputes arising
in connection with provision of health

,and other benefits through employee
welfare benefit plans established by
individual employers pursuant to the
National Bituminous Coal Wage
Agreement of 1978.

An Notice of Pendency of the pro-
posed exemption was published in the
FEDERAL REGISTER on Friday, January
12, 1979 (44 FR 2726). By means of the
Notice of Pendency, interested persons
were invited to submit written com-
ments and requests for a public hear-
Ing with respect to the proposed ex-
emption. Numerous comments and re-
quests for a public' hearing were re-
ceiyed by the Department on or before
February 12, 1979, which was the final
date specified for receipt of such com-
ments and hearing .requests. Several
requests for a public hearing suggest-
ed that It be held in a location other
than Washington, D.C. However, be-
cause several different widely separat-
ed locations were suggested (e.g., New
York, Alabama, Colorado and West
Virginia), the Department has con-
cluded that conducting the hearing in
Washington, D.C. would provide access
on as equitable a basis as is feasible.

Accordingly, the Department has de-
termined that a public hearing regard-
ing the proposed exemption will be
held on Tuesday, April 17, 1979, begin-
ning at 10:00 a.m., in Room N-4437 A
& B of the Department of Labor
Building, 200 Constitution Avenue,
N.W., Washington, D.C.

Any person who desires to present
oral comments at the hearing, and
who wishes to be asured of being
heard, shall submit a' statement to
that effect, indicating the amount of
time he wishes to devote to his oral
comments. Such statement and any
written comments that such persos
wishes to be considered in conjunction
with his presentation should be sub-
mitted to the address specified in "AD-
DRESS" above, within the time period
set forth in "DATES" above.

An agenda will be prepared by the
Department, containing the order of
presentation of oral comments. Copies
of the agenda will be available at the,
hearing.- Information concerning con-
tents of the agenda may be obtained
on or after Thursday, April 12, 1979 by
telephoning- the person whose name
and number are shown above.

Ordinarily, ten minutes will. be ,al-
lowed each person for making an oral
presentation. In addition,' persons pre-
senting such oral comments should be
prepared to answer questions relating
to the proposed exemption. At the
,conclusion of presentation of come
ments by persons listed on the agenda,
other comments will be received, to
the extent that.time permits. The
public hearing will be transcribed._

NOTICES

Signed at Washington, D.C. this 7th
day of March 1979. ,

. IAN D. LANOFF,
Administrator, Pension and Wel-

fare Benefit Programs, Labor-
Managements Services Admin-
istration, US'. Department of
Labor.

EFR Doe. 79-7562 Filed 3-8-79; 3:05 pm]

[7537-01-M]

NATIONAL FOUNDATION ON THE'
ARTS AND HUMANITIES

DANCE ADVISORY PANEL

Meeting
Pursuant to Section 10(a)(2) of the

Federal Advisory Cbmmittee Act (Pub.
L. 92-463), as amended, notice Is
hereby given that a meeting of the
Dance Advisory Panel to the National
Council on the Arts will be held
March 31, 1979, from 8:30 a.m. to 7:00
p.m., April 1, 1979, from 8:30 a.m. to
7:30 p.m., April 2, 1979, from 8:30 a.m.
to 6:00 p.m., and April 3, 1979, from
8:30 p.m. to 6:00 p.m., in Room 1422,
Columbia Plaza, 2401 E Street, NW.,
Washington, D.C.

This meeting is for the purpose of
Panel review, discussion; evaluation,
and recommendation on applications
for financial assistance under the Na-
tional Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
with the determination of the chair-
man published in the F!EDERAL REGIS-
TER of March 17, 1977, these sessions
will be closed to the public pursuant to
,subsection (c)(4), (6) and 9(B) of sec-
tion 552 of Title 5, United States Code.

Further information with reference
to this meeting can be obtained from
Mr. John H. Clark, Advisory Commit-
tee Management Officer, National En-
dowment for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.

JoiHn H. CLARK,
Director, Office of Council and

Panel Operations, National
Endowment for the Arts.

MARCH 16, 1979.
[FR Doc.'79-7468 Filed 3-12-79; 8:45 am]

[7537-01-M]
MUSIC ADVISORY PANEL (CHALLENGE

GRANTS)

Meeting

Pursuant to, Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is
hereby given that a meeting of the
Music Advisory Panel (Challenge
Grants) will be held April 10 and 11,
1979, from 9:00 a.m. to 5:30 p.m., in

Room 1422, Columbia Plaza, 2401 E
Street, NW., Washington, D.C.

This meeting Is for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications
for financial assistance under the Na-
tional Foundation on the Arts and the
Humanities Act of 1965, as amended,
Including discussion of Information
given in confidence to the agency by
grant applicants. In accordance with
the determination of the Chairman
published in the FEDERAL REzSTR Of
March 17, 1977, these sessions will be
closed to the public pursuant to sub-
section (c)(4), (6) and 9(B) of section
552 of Title 5, United States Code,

Further information with reference
to this meeting can be obtained from
Mr. John H. Clark, Advisory Commit.
tee Management Officer, National En-
dowment -for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.

JOHN H. CLARX,
Director, Office of Council and

Panel Operations, National
Endowment for the Arts.

MARcH 16, 1979.
(FR Doc. 79-7467 Filed 3-12-79: 8:45 am]

[7537-01-M]

OPERA-MUSICAL THEATER ADVISORY PANEL

Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub,
L. 92-463), as amended, notice Is
hereby given that a meeting of the
Opera-Musical Theater Advisory
Panel to the National Council on the
Arts will be held April 5, 1979, from
9:30 a.m. to 5:00 p.m., April 6, 1979,
from 9:00 a.m. to 4:00 p.m., in room
1422, Columbia Plaza, 2401 E Street,
NW., Washington, D.C.

This meeting Is for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications
for financial assistance under the Na-
tional Foundation on the Arts and the
Hunianities Act of 1965, as amended,
including discussion of Information
given in confidence to the agency by
grant applicants. In accordance with
the determination of the Chairman
published In the FEDERAL RiGISTER of
March 17, 1977, these sessions will be
closed to the public pursuant to sub.,
section (c)(4), (6) and 9(B) of section
552 of Title 5, United States Code.

Further Information with reference
to this meeting can be obtained from

'Mr. John H. Clark, Advisory Commit-
tee Management Officer, National En-
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dowment for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.

JOHN H. CLARK,
Director, Office of Council and

Panel Operations, National
Endowment for the Arts.

MARCH 16, 1979.
[FR Doc. 79-7469 Filed 3-12-79; 8:45 am]

[7537-01-M]

THEATER ADVISORY PANEL

Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is
hereby given that a meeting of the
Theater Advisory Panel to the Nation-
al Council on the Arts will be held
March 30, 31, and April 1, 1979, from
9:00 a.m. to 5:30 p.m., in room 1426,
Columbia Plaza, 2401 E Street, NW.,
Washington, D.C.

This meeting is for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications
for financial assistance under the Na-
tional Foundation on the Arts and the
Humanities Act of 1965, as amended,
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with
the determination of the Chairman
published in the FEDERAL REGISTER of
March 17, 1977, these sessions will be
closed to the public pursuant to sub-
section (c)(4), (6) and 9(B) of section
552 of Title 5, United States Code.

Further information with reference
to this meeting can be obtained from
Mr. John H. Clark, Advisory Commit-
tee Management Officer, National En-
dowment for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.

JoHN H. CLARK,
Director, Office of Council and

Panel Operations, National
Endowment for the Arts.

[FR Doe. 79-7470 Filed 3-12-79; 8:45 am]

[7537-01-M]
VISUAL ARTS ADVISORY PANEL (SERVICES TO

THE FIELD)

Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is
hereby given that a meeting of the
Visual Arts Advisory Panel (Services
to the Field) to the National Council
on the Arts will be held March 26, 27,
and 28, 1979, from 9:00 a.m. to 6:00
p.m., in room 1426, Columbia Plaza
Office Building, 2401 E Street, N.W.,
Washington, D.C.

This meeting- is for the purpose of
Panel review, discussion, evaluation,

and recommendation on applications
for financial assistance under the Na-
tional Foundation on the Arts and the
Humanities Act of 1965. as amended,
including discussion of Information
given in confidence to the agency by
grant applicants. In accordance with
the determination of the Chairman
published in the FmERA REGISTER of
March 17, 1977, these sessions will be
closed to the public pursuant to sub-
section (a) (4), (6) and 9(B) of section
552 of Title 5, United States Code.

Further information with reference
to this meeting can be obtained from
Mr. John H. Clark, Advisory Commit-
tee Management Officer, National En-,
dowment for the Arts, Washington,
D.C. 20506, or call 202-634-6070.

JOHN H. CLARK.
Director, Office of Council and

Panel Operations, National
Endowment for the Arts.

[FR Doe. 79-7471 Filed 3-12-79:8:45 am]

[6720-01-M]

NATIONAL NEIGHBORHOOD
REINVESTMENT CORPORATION

BOARD OF DIRECTORS

Special Meeting

Pursuant to the Provisions of the
Neighborhood Reinvestment Corpora-
tion Act (Title VI of Housing and
Community Amendments of 1978,
Pub. L. 95-557), notice Is hereby given
of a meeting of the National Neighbor-
hood Reinvestment Corporation.

TIME AND DATE: 4:00 p.m.; March
15, 1979.

PLACE: Board Room, Sixth Floor,
1700 G Street, N.W. Washington, D.C.

STATUS: Open Meeting, -Board of Di-
rectors.

CONTACT PERSON FOR MORE IN-
FORMATION:

Myra Peabody, Telephone: (202)
377-6392.

AGENDA:
Call to Order and Remarks of the Chair-

man.
Review of Fiscal Year 1979 Objectives and

Priorities.
Approval of Fiscal Year 1979 Budget Revi-
slons.

Approval of Fiscal Year 1980 Budget Projcc-
tion.

Other Business.

No. 3, March 8, 1979.
DONIE L. BRYANT,

Secretary.
[FR Doc. 79-7483 Filed 3-12-79; 8:45 am]

[7590-01-M]
NUCLEAR REGULATORY

COMMISSION

PRIVACY ACT OF 1974
Now System of Records

AGENCY: U.S. Nuclear Regulatory
Commission (NRC).
ACTION: Notification of proposed
new system of records.
SUMMARY: The NRC is proposing to
establish a new system of records sub-
ject to the Privacy Act. The purpose of
the system is to develop a collection of
taped Interviews with NRC staff mem-
bers, former agency personnel, and
other individuals who have been in-
volved in nuclear regulatory activities.
These Interviews will be transcribed
for use as a resource for the future
writing of a history of nuclear regula-
tion. They will provide an important
tool for documenting the role of the
Nuclear Regulatory Commission, and
a valuable resource for present and
future researchers.
COMMENT DATE, Comments are due
on or before April 12, 1979.
ADDRESS: Secretary of the Commis-
sion. U.S. Nuclear Regulatory Com-
mission, Washington, D.C. 20555, At-
tention: Docketing and Service
Branch.
FOR FURTHER INFORMATION
CONTACT.

Ms. Betty I. Wagman, Privacy Act
Officer, Division of Rules and Rec-
ords, Qfflce of Administration, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Telephone
301-492-8133.

SUPPLIMTARY INFORMATION:
The new system is Identified as the
NRC Oral History Program. The His-
torlan will conduct interviews, on a
voluntary basis, with individuals
knowledgeable about various aspects
of the history of nuclear regulation.
The interviews will be recorded on
magnetic tape, then transcribed to ty-
pescript for long-term retention and
eventual use as background for a writ-
ten history. The records will be acces-
sible by name of the individuals inter-
viewed.

A new system report was filed with
the Speaker of the House, the Presi-
dent of the Senate, and the Office of
Management and Budget on March 5.
1979. All interested persons who desire
to submit written comments or sugges-
tions for consideration in connection
with this notice of systems of records
should send them to the Secretary of
the Commission, U.S. Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Docketing and Serv-
ice Branch, by April 12, 1979. Copies
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of comments received will be availabi
for inspection and copying at: th
Commission's Public Document Roon
1717 H Street, N.W., Washington, D(

Dated at Bethesda, Md., this 27t
day of February, 1979.

For the Nuclear Regulatory Con
mission.

LEE V. GOSSICK,
Executive Director

for Operations.

NRC-25

System name:
Oraliistory Program- NRC.

System location:
Office of the Secretary of the Con

mission, NRC, 1717 H Street, NW
Washington, DC. -

Categories of individuals covered by it
system:

NRC employees, former employee
and other individuals who volunteer t
be interviewed for purpos'es of provic
ing information for a hist6ry of th
nuclear regulatory program.

Categories of records in the system:
Records consist of interviews o

magnetic tape, and transcribed scripi
of the interviews.

Authority for maintenance of the systen
a. Energy Reorganization Act c

1974, Title II, Sections 201 (a)(1) an
201 (a)(2)

b. Section 141 b, Atomic Energy A(
of 1954, as amended, 42 U.S.C: 2161b.

Routine uses of records maintained in tf
system, including categories of users an
the purposes of such uses:

Information in these records may b
used:

a. For incorporation in a future pul
lication on the history of the nucle,
regulatory program;

b. To provide information to histor
ans and otherresearchers.

Policies and practices for storing, retric,
ing, accessing, retaining, and disposing
records in the system:

Storage:
Maintained on magnetic tape and t,

pescripts.

Retrievability:,
Information is accessed by the nam

of the interviewee.

Safeguards:
Maintained I locked file cabine

Access to and use of these records ai
limited to those authorized by the Hi:
torlan or a designee.

e Retention and disposal-
e Typescripts are retained indefinite-
n ly. Tapes are normally retained until
-. they are transcribed; some may be re-
h taned indefinitely.

I

System manager(s) and address:
1- NRC Historian, Office of the Secre-

tary, U.S. Nuclear Regulatory Com-
mission, Washington, D.C. 20555

Record access procedure:
Same as 'Notification procedure."

Contesting records procedures:
Same as "Notification procedure."

Record source categories:
- Information in this system of ree-

ords is obtained from interviews grant-
ed on a voluntary basis to the Histori-
an and his/her staff.

[FR Doe. 79-7361 Filed 3-12-79: 8:45 am]

0

,e [7590-01-M]

[Docket Nos: 50-413, 50-414]

DUKE POWER CO. (CATAWBA NUCLEAR
n - STATION, UNITS 1 & 2)
ts

Request To Reopen the Safety Phases of
Licensing Proceedings for Catawba Nuclear

i: Station

Notice is hereby given that by peti-
d tion dated January-28, 1979, Jesse L.

Riley on behalf of the Carolina Envi-
ronmental Study Group (CESG) re-
quested the Commission to reopen the

L safety phases of the licensing proceed-
d ings for Duke Power Company's Ca-

tawba Nuclear Station, Units 1 & 2.
ie The basis for the requested action is

the-alleged failure to adequately con-
sider certain safety matters and to

Lr properly assess the risks thereof.
CESO further contends that recent re-

i visions downward of estimates of peak
requirements of Duke Power Company
remove the justification for -the ac-

V- ceptance of the level of risk proje6ted
)f during previous proceedings.

This petition is being treated as a re-
quest for action under 10 CFR 2.206 of
the Commission's regulations, and ac-
cordingly, action will be taken on the
request within a reasonable time.

A copy of the request is available for
Le inspection in the Commission's Public

Document Room, 1717 H Street NW.,
Washington, D.C. 20555, and at the
local public document room for the

t. Catawba Nuclear Station at the York
-e County Library, 325" South Oak
3- Avenue, Rock Hill, South Carolina

29730...

Dated at Bethesda, Md.. this 7th day
of March 1979.

HAROLD R. DENTON,
Director, Office of

NuclearReactorRegulatidn
CPR Doec. 79-7551 Filed 3-12-79: 8:45 am]

[7950-01-M]
[Docket go. 50-320]

METROPOLITAN EDISION CO.,)t a1. (Three
.Mile Island Nuclear Stphlon, Unit No. 2)

Order Regarding Further Evidentlary Hearing

MAncu 7, 1979,
The further evidentiary hearing on

the aircraft crash probability Issue'
will commence at 9:00 a.m. on Wednes-
day, April 4, 1979 in Courtroom No. 2,
9th floor, U.S. Federal Building and
Courthouse, Third and Walnut
Streets, Harrisburg, Pennsylvania,

All parties shall promptly acknowl-
edge receipt of this notice by letter to
the Secretary to the Board, In addi.
tion, each party shall Inform the Sec-
retary, no later than March -29, 1979 of
the name(s) of the counsel or other
representative who will appear at the
hearing on its behalf.

It is so ordered.
For the Appeal board.

MARGARET E. Du FLO.
Secretary to the

Appeal Board.
CFR Doec. 79-7552 Filed 3-12-79:8:45 am]

[7590-01-M]
[Docket No. 50-213]

HADDAM NECK PLANT

Issuance, of Amendment to Facility Operating
License

The U.S. Nuclear Regulatory Com-
mission (the Commission) has Issued
Amendment No. 30 to Facility Operat-
ing License No. DPR-61, Issued to the
Connecticut Yankee Atomic Power
Company (the licensee), which revised
the license 'for operation of thd
Haddam Neck Plant (the facility), lo-
cated in Middlesex County, Connecti-
cut. The amendment became effective
on February 23, 1979.

The amendment adds a license con-
dition to include the commission-ap-
proved physical security plan as part
of the license.

The licensee's filing complies with
the standards and requirements of the
atomic Energy Act of 1954, as amend-
ed (the ,Act), and the Commission's
rules and- regulations. The Commis-
sion has made appropriate findings as
required by the Act and the Commis-

'See ALAB-525. 9 NRC - (February 1.
1979).
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sion's rules and regulations in 10 CFR
Chapter I, which are set forth in the
license amendment. Prior public notice
of this amendment was not required
since the amendment does not involve
a significant hazards consideration.

The Commission has determined
that the issuance of this amendment
will not result in any significant envi-
ronmental impact and that pursuant
to 10 CFR 51.5(d)(4) an environmental
impact statement, negative declaration
and environmental impact appraisal
need not be prepared in connection
with issuance of this amendment.

.The licensee's filing dated December
21, 1977,- as revised June 21, 1978,
August 4, 1978, and February 20, 1979,
and the Commission's Security Plan
Evaluation Report are being -withheld
from public disclosure pursuant to 10
CFR 2.790(d). The withheld informa-
tion is subject to disclosure in accord-
ance with the provisions of 10 CFR
9.12.

For further details with respect to
this action, see (1) Amendment No. 30
to License No. DPR-61 and (2) the
Commission's related letter to the li-
censee dated February 28, 1979. These
items are available for public inspec-
tion at the Commission's Public Docu-
ment Room, 1717 H Street, NW.,
Washington, D.C. and at the Russell
Library, 119 Broad Street, Middle-
town, Connecticut 06457, A copy of
items (1) and (2) may be obtained
upon request addressed to the U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention: Di-
rector, Division of Operating Reactors.

Dated at Bethesda, Md., this 28th
day of February, 1979.

For the Nuclear Regulatory Com-
mission.

DENNs L. ZimArNx,
Chief, Operating Reactors

Branch No. 2, Division of Op-
erating Reactors.

(FR Doc. 79-7550 Filed 3-12-79; 8:45 am]

[7590-1]

[Docket No. 27-39]

NUCLEAR ENGINEERING COMPANY, INC.,
(SHEFFIELD, ILLINOIS LOW-LEVEL

RADIOACTIVE WASTE DISPOSAL SITE)

Order Setting Oral Argument

It is ordered, That oral argument be
held in this matter on March 27, 1979
commencing at 10:00 a.m. This argu-
ment will be held at the County Board
Room '(Room 103). Peoria County
Courthouse, Main Street, Peoria, Illi-
nois. The matter on which this Board
desires to hear argument is the Appli-
cant's motion to suspend further pro-
ceedings on its application to expand
the Sheffield, Illinois Low-Level Ra-
dioactive Waste Disposal Site, and

NOTICES

whether theappllcation for expansion
should be suspended, dismissed or
denied.

Following oral argument, the Board
wishes to confer with the parties to
discuss the procedures to be followed
in the matter of the Applicant's re-
quest for renewal of its existing i-
cense.

Although open to the public, partici-
pation in this argument will be limited
to parties and their counsel.

For the Atomic Safety and Licensing
Board.

Dated at Bethesda, Md., this 7th day
of March 1979.

AaNDREW C. GOODHOPF,
Cchairman.

[FR Doe. 79-7553 Flied 3-12-79; 8:45 am]

[7590-01-M]

[Docket No. 50-338]

VIRGINIA ELECTRIC AND POWER CO.

Notice of Issuance of Amendment to Fadilty
License

The U.S. Nuclear Regulatory Com-
mission (the Commission) has Issued
Amendment No. 8 to the Facility Op-
erating License No. NPF-4, issued to
Virginia Electric and Power Company,
which revises condition 2.D.(3)f con-
tained in Facility Operating License
NPF-4 Amendment No. 3. This amend-
ment requires implementation of the
fire protection program following the
second regularly scheduled refueling
outage in accordance with a recent
Safety Evaluation Report entitled,
'Tire Protection Program for North
Anna Power Station, Units 1 and 2."
In -addition a minor change has been
made to Appendix A Technical Speci-
fication 3.9.7 regarding the allowable
weight which will be permitted to
travel over irradiated fuel assemblies
in the spent fuel pool. Amendment No.
8 is effective as of Its date of issuance.

The amendment complies with the
standards and requirements of the
Atomic Energy Act of 1954, as amend-
ed (the Act), and the Commission's
rules and regulations. The Commis-
sion has made appropriate findings as
required by the Act and the Commis-
sion's rules and regulations in 10 CFR
Chapter I, which are set'forth in the
license amendment. Prior public notice
of this amendment was not required
since the amendment does not involve
a significant hazards consideration.

The Commission has determined
that the Issuance of this amendment
will not result in any significant envi-
ronmental impact and that pursuant
to 10 CFR 51.5(d)(4) an environmental
impact statement, or negdtive declara-
tion and environmental impact ap-
praisal need not be prepared in con-
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nection with issuance of this amend-
ment.

For further details with respect to
this action see a copy of (1) Amend-
ment No. 8 to NPF-4, (2) Safety Evalu-
ation Report entitled, "Fire Protection
Program for North Anna Power Sta-
tion. Units 1 and 2," dated February
1979. and (3) Safety Evaluation In
Support of Technical Specification
Change 3.9.7. These items are availa-
ble for public inspection at the Com-
mission's Public Document Room,
1717 H Street, NW., Washington, D.C.
20555 and at the Board of Supervisor's
Office, Louisa County Courthouse,
Louisa, Virginia 23093 and at the
Alderman Library, Manuscripts De-
partment, University of Virginia,
Charlottesville, Virginia 22901. A copy
of these Items may be obtained upon
request to the US. Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Director, Division of
Project Management.

Dated at Bethesda, Md, this 6th day
of March 1979.

For the Nuclear Regulatory Com-
mission.

OL& D. PARR,
Chief, Light Water Reactors

Branch No. 3, Division of Proj-
ect Management

[M Doc. 79-7554 Filed 3-12-79; 8:45 am]

[7590-01-M]
DOMESTIC LICENSING OF PRODUCTION AND

UTILIZATION FACILTTIES

Investigation and Evaluation of Stress
Corrosion Cracking In Piping of light Water

Reador Plants

AGENCY: U.S. Nuclear Regulatory
Commission.
ACTION: Request for public comment
on NUREG-0531 "Investigation and
Evaluation of Stress Corrosion Crack-
ing in Piping of Light Water Reactor
Plants" February 1979.
SUMMARY: On September 14, 1978,
the Nuclear Regulatory Commission
established a new Pipe Crack Study
Group. The Group was to evaluate
recent pipe and safe end &acking ex-
perience relative to previous staff con-
clusions and recommendations. ,The
NRC seeks public comment on the
report which summarizes the Group's
review and conclusions.
DATES: The public comment period
expires May 15, 1979.
FOR FURTHER INFORMATION
CONTACT:.

Darrell G. Eisenhut, Deputy Direc-
tor for Operating Reactors, Division
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of Operating Reactors, Office of Nu-
clear Reactor Regulation, U.S. Nu-
clear Regulatory .Commission, Wash-
ington, D.C. 20555. (Phone: 301-492-
1221) .

SUPPLEMENTARY INFORMATION:
In 1975, a Pipe Cracking Study Group
was established by the United States
Nuclear Regulatory Commission
(USNRC) to. review intergranular
stress-corrosion cracking (IGSCC) in
Boiling Water Reactors (BWRs). The
Group reported its findings concern-
ing stress-corrosion cracking in by-pass
lines and core spray piping of austen-
tic stamless steel in a report, Techni-
cal Report-Investigation and Evalua-
tion of Cracking in Aitstenitic Stain-
less Steel Piping of Boiling Water Re-
actor Plants (NUREG-75/067).

During 1978, IGSCC was reported
for the first time in large-diameter
piping in a BWR. This discovery, to-
gether with questions concerning the
capability of ultrasonic detection
methods to detect small Cracks, led to
the formation of 'a new Pipe Crack
Study Grbup (PCSG)'by USNRC on
September 14, 1978.

The charter 6f the new PCSG was to
specifically address the five following
questions:

"1. The significance of the cracks
discovered in large-diameter pipes rel-
ative to the conclusions and recom-mendations set forth in the referenced
report (NUREG-75/067) and its imple-'
mentation document, NUREG-0313;

2. Resolution of the concerns raised
over the ability to use ultrasonic tech-
niques to detect cracks in austenitic
stainless steel;

3. The significance 'of cracks found
In large-diameter sensitized safe ends
and any recommendations regarding
the current NRC program for dealing
with this matter;

4. The potential for stress corrosion
cracking in PWRs;

5. Examine the significance of crack-
ing in the Inconel safe ends that has
been experienced at the Duane Arnold
Operating Facility, and develop any
recommendations regarding NRC ac-
tions taken or to be taken."

The PCSG limited the scope of the
study to BWR and PWR piping and
safe ends attached to the reactor pres-
sure vessel.. The PCSG reviewed exist-
ing information-either that contained
in written records or that collected
through meetings in this country and
In foreign c6untries. The specific areas
considered are presented in the chap-
ters of this report:

* BWR Cracking Experience and
Corrective Actions

* PWR Cracking Experience and
Corrective Actions

* Metallurgy Associated, with Pipe
Cracking

$ Reactor Coolant Chemistry

NOTICES

* Pipe Configuration and Stress
Levels

e Duane Arnold Safe-End Cracking
* Methods of Detecting Cracks
* Significance of Cracks
* Recent Development Relevant to

Control and Detection of IGSCC.
The review, of these topics in the

context of changes occurring since the
preparation of NUREG-75/067 led to
the preparation of specific conclusions
and recommendations relevant to the
current. status of IGSCC, the signifi-
cance of the problem, and the reliabil-
ity of detection and measures available
to correct or nnimize IGSCC in exist-
ing and future plants. These conclu-
sions and recommendations are pre-
sented, in -the newly issued PCSG
report.

The NRC staff will review the Study
Group report and its conclusions/rec-
ommendations and the public com-
ments received during this comment
period. Following this review, the staff
will decide what further actions, if
any, are required for the licensing and
operation of reactors.

Requests for. a single copy of the
report should be made in writing to
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention: Di-
rector, Division of Technical Informa-
tion and Document Control.

Comments on this report should be
sent to the. OLfice of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,

-Attention;. Duputy Director, Division
of Operating Reactors. The comment
period expires WMay 15, 1979. Copies of
all comments received will be available
for examination in the Commission's
Public Document Room, 1717 H
Street, N.W., Washington, D.C.Dated at Bethesda, Md., this 6th day
of March, 1979.-

For the Nuclear Regulatory Com-
mission.'

VICTOR STELLO, Jr.,
Director, Division of Operating

Reactors, Office of Nuclear Re-
actor Regulation.

(FR Doc. 79-7705 Filed 3-12-79; 8:45 am]

[8010-01-M]

SECURITIES AND EXCHANGE
COMMISSION

(Rel. No. 10615; 811-2398]

ANCHOR SPECTRUM FUND, INC.

Application Pursuant to Section 8(f) of the Act
for an Order Declaring That Applicant Has
Ceased To Be an Investment Company

MARCH 1, 1979.
Notice is hereby given, That Anchor

Spectrum Fund, Inc. ("Applicant") 333
South Hope Street, Los Angeles, Call-

forria 90071, registered under the In.
vestment Company Act of 1940
("Act") as an open-end, diversified
management investment company,
filed an application on January 22,
1979, pursuant to Section 8(f) of the
Act and Rule 8f-1 thereunder, for an
order of the Commission declaring

.that Applicant has ceased to be an In-
vestment company as defined In the
Act. All Interested persons are re-
ferred to the application on file with
the Commission for a statement of the
representations contained therein,
which are summarized below.

Applicant, a corporation organized
under the laws of the State of Mary-
land, registered under the Act on
August .20, 1973, and 'concurrently
filed a registration statement on Form
S-5 under the Securities Act of 1933
covering 2,500,000 shares of its capital
stock, $1.00 par value, In connection
with a proposed public offering of Its
shares. This registration statement
was declared effective on January 2,
1974, and Applicant commenced an Ini.
tial public offering Immediately there-
after.

Applicant further, states that, on
July 25, 1978, its shareholders ap-
proved an Agreement and Plan of
Merger ("Merger Agreement") be-
tween Applicant and the Growth Fund
of America, Inc. ("Growth Fund").
The Merger Agreement had been
adopted by Applicant's Board of Direc-
tors on May 24, 1978. On August 31,
1978, the Merger Agreement became
effective when Applicant and Growth
Fund filed the Merger Agreement
with the State of Maryland.

Upon effectiveness of the Merger
Agreement, Growth Fund acquired all
of Applicant's securities and other
assets in exchange for an equivalent
value of shares of Growth Fund, Ap.
plicant represents that no brokerage
commission was paid on the transfer
of its assets to Growth Fund. Appll
cant further states that immediately
prior to the transfer of Its assets to
Growth Fund, there were 5,212,103
shares of its capital stock outstanding,
having an aggregate net asset value of
$23,902,555. Applicant represents that
it is not now engaged, nor does It pro.
pose to engage, in any business activi-
ty other than that n~ecessary to wind-
up Its affairs.

Section 8(f) of the Act provides, In
pertinent part, that whenever the
Commission, upon application, finds
that a registered investment company
has ceased to be an Investment compa-
ny, it shall so declare by order, and
that, upon the taking effect of such
order,, the registration of such compa-
ny shall cease to be in effect.

Notice is further given. That any in-
terested person may, not later than
March 26, 1979, at 5:30 p.m., submit to
the Commission in writing a request
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Tor hearing on the anatter accompa-
nied bya statement as to the mature of
his interest, the reason for such re-
quest, and the issues, if any, of fact or
law proposed -o be controverted, or he
may request that he be notified ifthe
Commission shall order a hearing
thereon. Any zuch communication
should beaddressed: Secretary, Secur-
ties and Exchange Commission, Wash-
ington, D.C. "20549. A ;opy of such re-
quest shall be served personally or by
mail upon Applicant at the address
stated above. Proof of such service (by
affidavit or, in case of an attorney-at-
law, by certificate) shall be filed con-
temporaneously with the request. As
provided by Rule 0-5 of the Rules and
Regulations promulgated under the
Act, an order disposing of the applica-
tion will be issued as of 6ourse follow-
ing said date unless the Commission
thereafter orders a hearing upon re-
quest or upon the Commission's -on
motion. Persons who request a hear-
ing, or -advice -as to whether a hearing
is ordered, will receive any notices and
orders -issued in this 3natter including
the date of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of Investment Management, pursuant
to delegated -authority.

UEORGE A. -FrzsmoNs,
Secreta,.

fFRDoc. 79-7586 'led 3-12-79; :45 mn]

L-80101M

M eL No. -15597;:!ieNo.SR-BSE-78-fl

BOSTON STOCK =XCHANGE, INC.

'Wi'tharawal oProposed Rule Change

AR CH 5, 19'79.
The Boston Ztock Exchange, Inc.

(".BSE"3, 'by ietter 'dated Febrmry 16,
1979, withdrew a vroposed rule -change
(File No. SR-BSE-&-B) which had
been submitted on July 10, "S78, pur-
suant to Section _19(b) of the Securi-
ties Exchange Act of 1-934 (the "Act')
and R ule "-b- thereunder. TMe pro-
posal ould 1have provided procedures
for the arbitration of claims by BSE
members against other :members as
well as naims by *public custumers
against 3SEmembers. The BSE's 'deci-
sion to wthdraw the proposal was
predicted upon the need for it tov'r-
pose certafn amendments to its Consti-
tution in order to implement the pro-
posal -Additionally, the ESE wished to
reconsider the :prDpDsal after It T-
ceires from the ,Securities Industry
Conference on Arbitration the final
version of the Unifonn Code of Arbi-
tration regarding -claims by public vns-
tomers against nembers involving
amounts in cess -of :$2,500. The BSE
intends in the mear future to submit a
comprehensive set of rules dealing

NOTICES

with the different procedures for the
arbitration of claims by:. 1) members
against 'other members; 2) public cus-
tomers against members involving
$2,500 or less; and 3) public customers
against members involving more than
$2,500.
'For the 'Commission, by the Division
of Market Regulation pursuant to del-
egated authority.

O ROaGE A. zsnuos,
Scretar.

TFR:Doc.*79-7576 Flled 3-12-79: 8'A5axal

[Solo-o1-M3
[Admin. Proceeding FleNo.3-56347: File .1To.

'81-46U1

-ARDIAC PACEMARS, INC.

Application and C0ppartunlty for Hering

MAmcH 2,1979.
Notice Is hereby given that Cardiac

Pacemakers, Inc. 1"Appllcant") has
filed an appication. pursuant to sec-
tion 12(h) of the Securlties Exchange
Act of 1934, as amended "(the -1934
Act"), that Applicant be granted an
exemption 'from the reporting provi-
sions 'of Sections 13 und 15(d) 'of that
Act.

Tile applicant states, in part.
1. Applicant Is Incorporated ander the

laws of the State of Minnesota.
.2. As aresult or a merger onl ecember 15.

1978, the Applicant became a a'boly-o-waed
subsidiary of Ell Lilly -and Company
("Lilly").

3. At this tine The 'Applicant ha only one
shareholder, lly.

In the absence ol an exemption, Ap-
plicant is required -to ile reports pur-
suant to Sections 13 and 15(d) of the
1934- Act. Applicant believes that 4ts
request for an order exempting It from
the provisions -of Sections 13 and 15(d)
of the 1934 Act Is appropriate in view.
of the fact that the Applicant is a
wholly-ownedsuhsidiary with only one
shareholder. Applicant believes that
the time, effort and expense involved
in preparation of additional periodic
reports 'would be disproportionate to
any benefritof the public.

For a more detailed statement of the
information presented, ll persons are
referred to said -application which Is
on file in the offices -of the Commis-
sion at 1100 L Street, N.W., Washing-
ton, D.C. 20549.

Notice is turther given that any In-
terested person mot later than March
27, 1979 may submit to the Commis-
sion in writing its %lews or any sub-
stantial factsbearipg on this pplica-
tion wor the desirability tof a hearing
thereon. Any such communication ar
request should be addressed: Secre-
tary. SecuritIes and Exchange Com-
mission, 500 North Capitol Street
Washington, D.C. 20549, and should
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state briefly the mature of the interest
of the person submitting-such infar-
mation or xequesting the hearing the
reason for such xequest, and the issues
of fact and law =ised by the -pplica-
tion which he desires to controvert- At
any time after mid date, an order
granting the application may be issued
upon request or upon the Commis-
sion's own motion.

For the Commission. by the Diision
of Corporation Thrance, pursuant to
delegated authority.

Gxoao;EATtzsmrraoxs'
,Secretary-

-IFR Doc. -79-75S2 Filed 3-12-79;2-45 am]

[8010-01-M]

.1(teL.No. 156l8&SR-CBOE-7-"61

-CHICAGO BOARD'OITJON$:EXCHANGE, iNC

Order Approving Proposed Ruie Chcrge

On January 5. 19711. the Chicago
Board Options Fxchange Incorporat-
ed (the "CBOE") La Salle at Jackson,
Chicago, Illinois filed with the Com-
mission, pursuant to section 19(b)(1)
of the Securities Exchange Act of
1934, 15 U.S.C. 78(s)(b)(1 the "'Act")
and Rule 19b-4 thereunder, copies of a
proposed rule'change which would
delete Sections 7.3 and 7-4 of the
CBOE Constitution which relate to
the compositIon of the CBOE Appeals
Committee, and 'ould substitute a
new Rule 2.11.

The Appeals Committee reviews
CBOE actions on applications of per-
sons aggrieved thereby, but does not
review disciplinary actions or actions
of the CBOE Arbitration Committee.
Presently, the Appeals Committee is
composed of ten individuals, .nine of
whom must be CBOE membersor ex-
ecutive officers of inem'ber.orgariza-
tions. and one of Vhom must be a
member of the BOE Board of Direc-
tors appointed by its c1hairman. The
nine CBOE members on the Appeals
Committee are elected by 'n-teof thie
CBOE memrbershlp, with the require-
ment ,.hat at least three .must be en-
gaged primarily in business on the
cBOE floor and at least three must be
engaged primarily in off-floor activty.
Under proposed Rule -11. the Appeals
Committee would-continueo the -com-
posed of nine CBOE nembes and 'one
Individual from 'the 'Board of Direc-
tors. All or these persons, howerer.
would be ,appointed -by -the 4hairman
of the Board'of Directors and there
would be mo requirement as to compo-
sition of the omittee -with respect
to Its members' primarybusiness activ-
itles. This -change In selection proce-
dures was deemed inecessary by 'the
CBOE In view of the -d1frIculty its
Nominating Committee-had been ex-
periencing in finding suitable candi-
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dates willing to stand for election to
the Appeals Committee.

Notice of the proposed rule change
together with the terms of substance
of the proposed rule change was given
by publication of a Commission Re-
lease (Securities Exchange Act. Re-
lease No. 34-15505, January 18, 1979)
and by publication in the FEDERAL
REGISTER (44 FR 6237, January 31,
1979). The Commission received no
comments with respect to the pro-
posed rule change.

The Commission finds that the pro-
posed rule change is consistent with
the requirements of the Act and the
ruls and regulations thereunder ap-
plicable to a national securities ex-
change, and in particular, the require-
ments of Section 6 and the rules and
regulations thereunder.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act, that the
above-mentioned proposed rule change
be, and It hereby is, approved.

For the Commission, by the Division
of Market Regulation pursuant to del-
egated authority.

GEORGE A. FITzSIMMONS,
Secretary.

[FR Doc. 79-7574 Filed 3-12-79; 8:45 am]

[8010-01-M]
[Admin. Proceeding File No. 3-5649; File No.

81-468]

E. I. LIQUIDATING CORP.

Application and Opportunity for Hearing

MARCH 2, 1979.
Notice is hereby given, Thit E. I.

Liquidating Corp. ("Applicant"), for-
merly Eanco, Inc., has filed an applica-
tion pursuant to Section ,12(h) of the
Securities Exchange Act of 1934, as
amended (the "1934 Act"), for an
order granting Applicant an exemp-
tion from'the provisions of Sections 13
and 15(d) of the 1934 Act.

The Applicant states, in part:
1. On November 15, 1978, the shareholders

of Applicant approved a plan of complete
liquidation and dissolution which provided
for (i) the sale of all of the assets of the Ap-
plicant, other than certain cash and market-
able securities, to Incom International, Inc.
("Incom"). and the assumption by Incom of
all liabilities of Applicant, other than cer-
tain tax liabilities and expenses relating to
the sale, and (11) the subsequent liquidation
and dissolution of the Applicant.

2. The sale of Incom was completed on No-
vember 16, 1978. The Applicant's stock
transfer books were closed on November 27,
1978. Certificates representing, 525,545 of
the 559,187 outstanding shares have been
returned to the Applicant's transfer agent,
with 33,642 shares, held by an aggregate of
206 holders of record, still outstanding, but
expected to be surrendered shortly.

3. There is presently no trading market in
Applicant's securities.

4.'Couiisel to the Applicant has expressed
the opinion that there are no dissenters'
rights of apprisal under applicable state law
with regard to the sale transaction and liq-
uidation by the Applicant.

Applicant argues that the granting
of the exemption would not be incon-
sistent with the public interest or the
protection of investors.

For a more detailed statement of the
information presented, interested per-
sons are referred to said application
which is on file in the office of the
Commission at 1100 L Street, N.W.,
Washington, D.C. 20549.

Notice is further given, That- no
later than March 27, 1979 any. inter-
ested person may submit to the Com-
mission in writing his views or any
substantial facts bearing on this appli-
cation or the desirability of a hearing
thereon. Any such communication or
-request should be addressed: Secre-
tary, Securities and Exchange Com-
mission, 500 North Capitol Street,
N.W., Washington, D.C. 20549, and
should state briefly the nature of the
interest of the person submitting such
information or requesting the hearing,
the reason for such request, and the
issues of fact and iaw raised by the ap-
plication which he desires to contro-
vert. At any time after said date, an
order granting the application may be
issued upon request or upon the Coin-.
mission's own motion.

For the Commission, by the Division
of Corporation ,Finance, pursuant to
delegated authority.

GEORGE A. FITZSmIMONS,
Secretary.

[FR-Doc. 79-7578 Filed 3-12-79; 8:45 am]

[8010-01-M]

[File No. 500-1)

FUELTECK CORP.

-. Order of Suspension of Trading

MARCH 1, 1979.
It appearing to the Securities and

Exchange Commission that there has
been recent unusual and unexplained
activity in the securities of Fuelteck
Corporation, the Commission is of the
opinion that the public interest and
the protection of investors require a
summary suspension of trading in the
securities of Fuelteck Corporation.

The price of Fuelteck common stock
increased from the offering price of $1
per share to approximately $11 per
share since a Regulation A offering of
200,000 shares of common stock at $1
per share was made on February 15,
1979. The Commission staff's prelimi-
nary inquiry indicates that there is no
public -information available which
would justify this unexplained activi-
ty.

Because of the recent unusual and
unexplained market activity in FUel-
teck securities, the Commlssion's staff
Is conducting an investigation to deter-
mine whether there may have been
violations of the federal securities
laws.

Therefore, It Is ordered, purusant to
Section 12(k) of the Securities Ex-
change Act of 1934, trading in such se-
curities on a national securities ex-
change or otherwise Is suspended, for
the period from 3:00 p.m. on March 1,
1979 through March 10, 1979.

By the Commission.
GEORGE A. FisSiMMoNs,

Secretary,
[FR Doc. 79-7585 Filed 3-12-79: 8:45 am]

[8010-01-M]
(Admin. Proceeding File No. 3-5600, File No,

81-421]

HAl, INC. (FORMERLY AID, INC.)

Application and Opportunity for Hearing

MARCH 2, 1979.
Notice is hereby given, That HAI,

Inc. (formerly AID, Inc.) (the "Appli-
cant") has filed an application pursu-
ant to Section 12(h) of the Securities

'Exchange Act of 1934, as amended
(the "1934 Act"), for an order exempt-
ing Applicant from the provisions of
Sections 13 and 15(d) of the 1934 Act,

The Applicant states, In part:

1. On June 16, 1978, Applicant merged
with and became a wholly-owned subsidiary
of INA Corporation. As a result of the
merger, Applicant no longer has any public-
ly owned common stock.

2. The Applicant has filed with the Com-
mission a Form 8-K which reflects the
merger.

Applicant argues that the granting
of the exemption would not be incon-
sistent with the public interest or the
protection of investors.

For a more detailed statement of the
information presented, all persons are
referred to said application which is
on file in the offices of the Commis.
sion at 1100 L Street, N.W., Washing-
ton, D.C.

Notice Is further given, That any in-
terested person not later than March
27, 1979, may submit to the Commis-
sion in writing his views or any sub-
stantial facts bearing on .this applica-
tion or the desirability of' a -hearing
thereon. Any such communication or
request should be addressed: Secre-
tary, Securities and Exchange Com-
mission, 500 North Capitol Street,
N.W., Washington, D.C. 20549, and
should state briefly the nature of the
interest of the person submitting such
information or requesting the hearing,
the reason for such request, and the
issues of fact and law raised by the ap-
plication which he desires to contro-
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-vert. At any time after said date, an
zrder granting the application :nay 'be
issued aupon request ar upon the Com-
missionsrowrnmotion.

For The C6mmission, by the Division
of lCorporation 7Fnanc pursuant to
delegatedauthority.

-GEORGE A_ 'Frrzsimmoxs,
Secretry.

ILDoc. 57 9 71ed 3-12-79;,8:45 em]

{I801o- O-A] . -

EAdrmln Itroceeding F le No. 3-:5638;, File'No.
-'81-4691

JIIGHLAND -MALT, LTD.

.Applicdfion

V MD.on 12,1979.
Notice is hereby giren, That -igh-

-land -m1 11d. ("Applicant" has filed
mn ap lication 'pursuant to :Section
-12(h) of the Securities Exchange Act
of 1934, ms u-anended Xthe "1934 Act")
for exemption from the requirement
v1f furnishing (quarterly reports on
bm ID-3 ursuamt to Section 15(d)

of the 1934Acland Rule 15d-13 .tere-
-irrder-

The Applicafionstates in part
I) Applicant is eigaied in the offer. sal

'and Tepurchase of Zcotch Whisley -ware-
'house receipts pursuant to -a regIstration
-staterment declared reffective by the Corn-.sin n Febrnary R, 1077 pursuant to
'Section'8 uf theSecuities Art'uf 133.

,(2) Applicant is registered as a broker-
dealer .pursuantto Bection .15(a) of ,the 1934
Act and files the :uarterly .and annual re-
ports required'byRule 1'7a- thereunder.

T3) Only fourteen persons hold 0' record
-and beneficially the 71,1955 -shares 'of App'i-
cant's common stock, 85% -ol 'ehich is beld
by its tiffice and direrlors.

(4) Applicant intends to continue :filing
annual 'reports on -Fnrm 10-K, :current re-
ports -on .Fonn 3-, and the quarterly and
annual epartsr equired of broker-dealers by
rule 17a-5.

In the absence of -an exemption. ap-
.plicant wmld be required to file ser-
tam periodic ireports with the Commis-
sion pursuant to Section 15(d) of the
1934 Att. Applicant argues that mo
useful purpose would be served in
filing 'suc -Tequired periodic reports.
Applicant requests the exemptive
order be effective for fiscal quarters
beginni. on 'and after October 1,
1978-

'For - more detailed statement of the
information ,presented, all persons are
referred to said application 'which is
on :file in the coffice *f the Commission
at 11o0 L JrL, NW.., Washington, D.C.
20549.

Notice is further igiven, That any in-
terested- person not 'later than 'Maxch
27. 1'979, may submit to the Comnis-
sion in 'writing its views or substantial
facts beari",g on this application or the
desirabilit- - a ilearing thereon. Any

,NOTICES

such communication or request should
be Addressed: ecrcta . Becuriles and
Exchange Commission, 500 North
Capitol Street, Washington. D.C.
9059 and should state 'briefly the
-nature of the Interest ,of the person
submitting such information r re-
questing, the hearing, the Teason for
'such request, and the issues of fact
and law raised by the application
which he desires to controvert.

Persons who -request a 'hearing or
*advice -as to whether a hearIng is or-
,dered -will receive -any motices and
orders issued in fthis malter, including
the date of :the bear'bg Orf ordered)
and any postponements ,thereof. At
:any time after %'sad -date. -an 'order
,granting the applibationimay be issued
upon request ,or 'upon the -Commis-

'sion's -own motion.
For the Commisslon, by the Dlivislon

of Corporation .Finance, pursuant to
.delegated authorty.

Secretary.
[FR Doc. 79-7513 Filed'3422-9:V:45nrm3

{ Admtn. ProceedIngFl2io.,3-S 6:E.ie No.

81-470]

NEFUtNENTERNATIONA1. rORP.

,Apprcation ,faOpprtunlty Tor h oiing

MAnc 2, 1979.
'Notice is hereby given. That Nep-

,tune International Corporation ,('Ap-
picant") has filed -an :Application. pur-
suant -to Section 12(h) of the SecurI-
ties Exchange Actof 1934, as -amended
ithe "1934 Act"). ihat Applicant be
granted an exemption from 'the re-
porting provisions of Sections 13 -and
15(d) of that Act.

The 'applicant states.1nTart:
1. Applicant is Incorporatcd under rthe

Jlas'of the:State'of New.3ersey.
:2. As a xesult lf - nerger ,on -January 4.
U79. %he A.pplican t became 'a sholly-owned

subsidlaryT f Wheelzbrator-Frye, Inc.
:3.At-thiLsiniethe Appimnt Ins only one

shareholder.
In the absence of -an exemption. Ap-

plicant is required ,to -file reports pur-
suant to Sections 13 and 15(d) Qf the
1934 Act. Applicant telieves that Its
request 'for -an orderexemptIng it from
the pIro&sions of 'Sections 13 -and 15(d)
of the 1934 Rct is upproprIate in view
of the fact 'that the AppMcant is a
wholly-owned subsidiary -with only one
shareholder. Applicant :believes that
the -time. effort -and -expense involved
in preparation of udditional periodic
reports 'would 'be disproportionate to
any benefit of the public.

'For a more 'detailed'statement of the
information 'presented. 2ll persons are
referred to -aid upplication which is
on file in 'the nffies oI The Commis-
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slon at 1100 LStreeL NW., Washing-
ton. D.C. 20549.

Notice Is further given: That any in-
terested person not later than March
27, 1979. may submit to the Commis-
sion in uriting Iiis riews or any sub-
stantial facts bearing -on -this 4ppIica-
ton or the 'deslmb ity of a hearing
thereon. Any such tcommunication or
xeQuest should be addressed: Secre-
tary, Securities and Exchange com-
mission. 500 North Capitol Street,
Washington. D.C. 20549. and sh ld
state briefly -the nature of the interest
(of the person submitting -such ufor-
.matlon ,or requesting the bearing. the
Xeason for such request and the issue
of fact, and -law raised by the applica-
ltion'which he desires to 'ontrovert.- At
any time after. 'said date. an order
-granting the applicationmnay be issued
-upon request or upon the Cammis-
-slon's own motion.

For the 'Commission, by the )ivision
'of Corporation Tinance, giu sant to
Aelegated authority.

-Groaco.A. Firrzszmio.]s.

Dteleas . o. 34-15591:.File No. S.N.SE-
78-:59]

NEW YORK S70CK EXCHAINGE, In.

,Proposed ML&'ChrSes

Pursuant to Section 19Cb)(D of the
Securities Exchange Act of 1934. 15
U.S.C. "8S(b)Xl, as amended by Pub.
L. No. '94-29, 16 '(June ', 1975), -notice
Is hereby given that on November 8.
1978 ^the above mentioned self-regula-
tory 'organization filed with the Zecu-
Tities and Exchange 'Commission pro-
posed rule changes rs follows:

STATWIE OF THE--D rWSiG'PSrASTCAWE
W THE FOO5SAL RULE 'CH GES

The ,proposed xulde changes, if .p-
proved, 'ould -relieve sozcalled "ap-
provedpersons",of Excha.ge members
and nember organizations from the
provisions of certain Floor rules of'the
Exchange. The proposal would accom-
plish this objective -by amending Rules
85, 91, 92, 96, 98, 99, 102, 104, 105, 12
and 113, and by adding a new Rule
98A. The terms and =ubstance -of these
amendments and their-effect upon ap-
proved persons is discussedbelow.

Sr'E =E t OF BASISAND: UZPoSES

The basis and purpose rf the pro-
pesed rule changesareas ,Ilov:

PUaPosso? PP.OPSED 'ROL CHaNGES
The purpose 'of the :proposed rule-

changes Is to Telieve approved persons
of members -and memer organiza-
tions, as those persons are ,currently
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defined by NYSE rules,I from the pro-
visions of those Floor rules of the Ex-
change set forth and described below.

The 1975 amendments to the Securi-
ties Exchange Act of 1934 (the "Act")
require the Exchange to enforce com-
pliance by'members and persons asso-
ciated with members with the Act,
SEC rules and applicable Exchange
rules. In this regard, the, Commission
has adopted Rule 19g2-1 under the
Act.

As previously mentioned, several
Floor rules of the Exchange now
affect approved persons associated
with members and member organiza-
tions. For reasons discussed below, the
Exchange believes it is no longer nec-
essary or appropriate to subject ap-
proved persons to Floor rules.

Persons who fall within the Ex-
change's proposed definition of ap-
proved person also fall within the defi-
nition of "person associated with a
member" as that term is .used in the
Act and SEC rures.

Section 11(a) of the Act and related
SEC rules, when they became fully ef-
fective on February 1, 1979, in many
cases will restrict the ability-of certain
approved persons to have transactions
for their own accounts effected on-the
Exchange. For example, a parent orga-
nization of a member organization
could only effect proprietary trades on
the Exchange through its affiliated
member organization, if the parent ob-
tained the majority of its income from
acceptable broker/dealer-type- activi-
ties and if its- orders yielded priority,
parity and precedence to orders of
public customers (i.e., a customer who
is neither a member of associated with
a member of 'the Exchange).

These restrictions could discourage
persons from becoming (or staying) as-
sociated with members and could
Impede -the, ability of members and
member organizations to raise (or
retain) outside capital.

The Exchange's Floor rules that
relate to approved persons compound
the problem because they place addi-
tional restrictions on the ability of ap-
proved persons to have tiansactions
for their own accounts effected on the
Exchange. The most severe restric-
tions are imposed on approved persons
associated with a-specialist. For exam-
ple: I

Any transaction on the Exchange for the
account of an approved person associated
with a specialist, in stocks in which the spe-

'On February 3, 1977, the Exchange's
.Board of Directors approved several
changes to Exchange rules to enable the Ex-
change to meet its responsibilities under the
Act and Rule 19g2-1. These changes were
filed with (refer to File No. SR-NYSE-77-
13) but have not yet been acted on by, the
SEC. The rule clianges in File 77-13 includ-
ed, among other things, a change to the
definition of the term "approved person" as
used in Exchange rules.

NOTICES

cialist is registered, must be for investment
purposes and must be effected in a stabiliz-
ing manner (Rule 104.13);

An approved person associated with a spe-
cialist may not hold or grant any option in
any stock -in which the specialist is regis-
tered (Rule 105); and'-

An approved person associated with a spe-
cialist may not "popularize" any security In
which the specialist is registered (Rule
1,13.20).

The restrictive nature of the special-
ist rules has discouraged member orga-
nizations from entering the Specialist
business directly. Similarly, the above
and other restrictions that extend to
approved persons have discouraged
member organizations from affiliating
with existing specialists or creating
subsidiaries to conduct a specialist
business. Thus, the proposed rule
changes 'potentially could stimulate
new entrants and capital into market-
making activities on the Exchange
Floor, increasing competition in this
area and adding to the Exchange's
ability to maintain and improve upon
the quality of its markets.

It is important to note that the pro-
posed rule changes would not diminish
the Exchange's ability to oversee the
trading. activities of approved persons.
The exchange would still have regula-
tory jurisdiction over approved per-
sons and it plans to require reports re-
lating to their trading activities as a
means of detecting trading abuses and
other improprieties involving ap-
proved persons. Surveillance activities
of this type also tend to have a pro-
phylacticeffect and are often a more
appropriate -regulatory approach than
outright rule prohibitions which could
have undesirable side effects, particu-
larly by imposing unnecessary burdens
on competition.

The SEC itself has stated that:
In considering the proper scope of a self-

regulatory organization's responsibility, the
rule recognizes that a variety of actions
may be undertaken to enforce compliance,
including adopting rules, conducting inspec-
tions, reviewing reports,-making inquiries as
to particular acts and practices, monitoring
trading activity, determining qualifications,
denying membership, instituting disciplin-
ary proceedings and imposing disciplinary
sanctions for particular violations ... how-
ever, a self-regulatory organization is not
expected to employ at all times the full
range of enforcement techniques with a
view to preventing or discovering violations
by.every possible person associated with a
member within the meaning of the Act.,
[Emphasis supplied.]

The SEC has also stated that
While any regulatory system, imposes

some burdens on competition, in those areas
where Rule 19g2-1 does not relieve self-reg-
ulatory organizations of responsibility to en-

'SEC Release No. 34-12994 dealing with
the adoption of SEC Rule 19g2-1 to refine
the extent to which exchanges are obligated-
to enforce compliance by members and per-
sons associated with members; at page 19.

force the Act, there is, to a certain extent,
an initial persumption that particular self-
regulatory action (such as an examination
or inspection program) will not Unduly
burden competition. On the other hand, Ini-
tiatives going beyond Rule 19g2-01 should
only be undertaken after careful considera.
tion, including a searching evaluation of
not only the burdens upon those who will be
subected to such requirements but ilso the
burdens upon the resources of the self-regu.
latory organization, particularly in light of
the need for uniform application and ad.
ministration of any such requirements. StM-
ilarly, existing rules which go beyond the
scope of responsibility provided by Rule
19g2-1 should be carefully reviewed and,
where appropriate, repealed.2 [Footnotes
omitted; emphasis supplied.]

The Exchange believes that Its ra-
tionale for the proposed rule changes
is totally consistent with the philos-
ophy that the SEC expresses In the
statements quoted above.

The Exchange feels some more spe-
cific discussion Is warranted on certain'
of the propQsed rule changes con-
tained in this filing, as follows:

(1) Rules 96, 102 and 105 deal with
options. The Exchange has on file
with the SEC (refer to File No. SR-
NYSE-76-54) proposed changes to
these rules to rescind the prohibitions
cofitained therein in the case of op-
tions traded on exhanges.

The Exchange does not believe the
proposed rule changes contained in
this filing dealing with approved per-
sons should, in any way, be considered
as an expansion of options trading
which would violate the present op-
tions moratorium. Rather, the Ex-
change urges the Commission to con-
sider these rule changes on their own
merits separate and apart from the
moratorium-related issues.

(2) Rule 98 contains prohibitions
against:

(i) an issuer becoming an approved
,person in a specialist organization
whose members are registered In the
stock of that Issuer; and .

(11) an approved person associated
with a specialist organization acquir-
ing more than 5 percent of the out-
standing stock of any company in
which members of the specialist, orga-
nization are registered.

These prohibitions are being re-
tained to avoid potential conflicts of
interest.

(3) The 5 percent limitation men-
tioned above, in addition to "being ap-
plicable to approved persons, now also
covers ownership by any member,
allied member, officer and, employee
of the specialist organization as well as
the spouse of such person and such
person's children' residing in the
household of such person. Even
though the Rule does not speak about
holdings In the accont of the specialist
organization itself, the Exchange has

2 Ibid., at pages 15 and 16.
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advised specialist organizations that
the calculation of the specialist hold-
ings should include stock in the ac-'
count of the firm and, wherever prac-
ticable, the 5 percent limitation should
be followed.

In view of the fact that Rule 98 is
being modified, it seems appropriate
to take this opportunity to include
this policy into the rule to make it
more effective. However, to avoid con-
flicts with a specialist's market-making
obligations, the rule language is draft-
ed with some latitude to enable the 5
percent guideline to be exceeded in
cases where it appears warranted.
Also, to allow for the efficient and
timely administration of the Rule, Ex-
change staff is delegated the authority
to determine when and by whom posi-
tions in excess of the limit should be
liquidated.

It should also be noted that Ex-
change Rule 460.10 imposes a prohibi-
tion on a specialist owning more than
10 percent of the stock of a qompany
in which it acts as specialist. This pro-
hibition is intended to avoid conflicts
of interest and also prevents the possi-
lbility of the specialist's dealings in the
stock being unduly restricted by var-
ious sections of the Act and SEC rules
which limit the dealings of any person
who is directly or indirectly the bene-
ficial owner of more than 10 percent
of any class of equity security of' an
issuer (i.e., Section 16 of the Act).

(4) A new Rule 98A is proposed to re-
quire that reports of the trading activ-
ities (including options transactions)
of approved persons be submitted to
the Exchange.

(5) Finally, amendments are pro-
posed to two specialist rules (Rules
104.13 and 113(b)) to delete reference
to the spouse, children: and any person
residing in the same household with a
specialist or a person affiliated with a
specialist. This extension of Exchange
regulatory jurisdiction no longer
seems appropriate under the Act.

BASIS UNDER THE ACT FOR PROPOSED RULE
CHANGES

The propoged rule changes relate to
Sections 6(b)(1) and- 19(g) of the Act
which deal with the Exchange's re-
sponsibility to "enforce compliance"
by its members and persons associated
with its members with the Act and ap-
plicable SEC and Exchange rules. The
proposed rule changes also relate to
SEC Rule 19g2-1 which dfines the
extent to which the national securities
exchanges and associations should be
obligated to enforce compliance with
the Act and the rules thereunder by
members and persons associated with
members. As mentioned above the Ex-
change believes the proposed rule
changes are consistent with the philos-
ophy expressed by the SEC in adopt-
ing Rule 19g2-1.

NOTICES

Further, the propoied rule changes
relate to,7and are consistent with. Sec-
tion 6(b)(8) of the Act which prohibits
the Exchange from imposing any
burden on competition not necessary
or appropriate in furtherance of the
purposes of the Act. And. to the
extent that the proposed rule changes
potentially could stimulate new en-
trants and capital into market-making
activities on the Exchange-thereby
increasing competition in this area
and adding to the Exchange's ability
to maintain and improve upon the
quality of Its market-they are consist-
ent with the desires of the Congress.
as expressed in Section 11A of the Act,
to increase fair competition among
brokers and dealers and to facilitate
the maintenance of fair and orderly
markets.

CohMmNs REcErvED FROM MmmERS,
PARTICIPANTS OR OTHERS ON PRO-
POSED RULE CHANGES

The Exchange hds not solicited nor
has it received any comments regard-
Ing the proposed rule changes.

BURDEN ON COMPETITION

The proposed rule changes will not
impose any burden on competition not
necessary or appropriate in further-
ance of the purposes of the Act, In
fact. as explained above, the proposed
rule changes will stimulate an increase
in competition on the Exchange.

On or before April 17, 1979, or
within such longer period (1) as the
Commission may designate up to 90
days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the above mentioned
self-regulatory organization consents,
the Commission will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to deter-
mine whether the proposed rule
change should be disapproved.

Interested persons are invited to
submit written data, views and argu-
ments concerning the foregoing. Per-
sons desiring to make written submis-
slons should file six. copies thereof
with the Secretary of the Commission,
Securities and Exchange Commission,
Washington, D.C. 20549. Copies bf the
filing with respect to the foregoing
and of all written submissions will be
available for Inspection and copying in
the Public Reference Room. 1100 L
Street, N.W., Washington, D.C. Copies
of such filings will also be available for
inspection and copying at the princi-
pal office of the above mentioned self-
regulatory organization. All submis-
sions should refer to the file number
referenced in the caption above and
should be submitted on or before April
12, 1979.
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For the Commission by the Division
of Market Regulation, Pursuant to
Delegated Authority.

GEORGE A. FTzsLumoNs,
Secretary.

[FR Doc. 79-7584 Filed 3-12-79; 8:45 am]

[8010-01-M]
[AdmiL Proceeding File No. 3-5632: File No.

81-451]

SERVOMATION CORP.

Application and Opportunity for Hearing

MaRCH 2, 1979.
Notice is hereby given that Servoma-

tion Corporation ("Applicant") has
filed an application pursuant to Sec-
tion 12(h) of the Securities Exchange
Act of 1934, as amended (the "1934
Act") for an order granting Applicant
an exemption from the provisions of
Sections 13 and 15(d) of the 1934 Act.

The Applicant states, in part:
1. On January 27, 1979 Applicant

merged with a wholly owned subsidi-
ary of GDV, Inc. and thereb; itself
became a wholly owned subsidiary of
GDV, Inc. As a result of the merger,
Applicant no longer has any publicly
owned common stock.

2. The Applicant has filed with the
Commission Its proxy statement dated
December 22, 1978, containing audited
financial statements for the year
ended July 1, 1978, plus a consolidated
summary of operations of Applicant
for the five years ended July 1, 1978.

3. The common stock of GDV, Inc. is
registered with the Commission pursu-
ant to Section 12(b) of the 1934 Act,
and s publicly traded on the New
York Stock Exchange.

4. The results of the Applicant's op-
erations for the fiscal year ended De-
cember 31, 1978 will be reflected in the
Form 10-K and annual report to
shareholders of GDV, Inc. for the
same period. Results of operations for
fiscal 1979 will likewise be reflected in
the cbnsolidated financial statements
of GDV, Inc.

In the absence of an exemption, Ap-
plicant is required to file reports pur-
suant to Sections 13 and 15(d) of the
1934 Act and the rules and regulations
thereunder for the fiscal year ended
December 31, 1978 and for the fiscal
year ending December 31, 1979. Appli-
cant believes that its request for an
order exempting It from the reporting
provisions of Sections 13 and 15(d) of
the 1934 Act is appropriate in view of
the fact that the Applicant believes
that the time, effort and expense in-
volved in the preparation of additional
periodic reports will be dispropqrtion-
ate to any benefit to the public.

For a more detailed statement of the
information presented, all persons are
referred to said application which is
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on file in the offices of the Commis-
sion at 1100 L Street, N.W., Washing-
ton, D.C.

Notice is further given -that any in-
terested person not later than March
27, 1979, may submit to the Commis-
sion in writing his views or any sub-
stantial facts bearing on this applica-
tion or the desirability pf a hearing
thereon. Any such commuhication or
request should be addressed: Secre-
tary, Securities and Exchange' Com-
mission, 500 North Capitol Street,
N.W., Washington, D.C. 20549, and
should state briefly the nature of the
interest of the person submitting such
information or requesting the hearing,
the reason for the request, and the
issues of fact and law raised by the'ap-
plication which such person desires to
controvert. At any time, after said
date, an order granting the application
may be issued upon request or upon
the Commission's own motion.

For the Commission, by the Division
of Corporation Finance, pursuant to
delegated authority.

GEORGE A. FITZs hMONS,
,Secretary.

[FR Doc. 79-7580 Filed 3-i2-79; 8:45 am]"

[8010-01-M]
[Admin. Proceeding File No. 3-5628; Pile No.

81-443]

VALHI, INC.

Application and Opportunity for Hearing

MARCH.2, 1979.
NOTICE IS HEREBY GIVEN

THAT Valhi, Inc. (the "Applicant"),
has filed an application pursuant to
Section 12(h) of the Securities Ex-
change Act of 1934, as amended (the
"1934 Act") for an order exempting it
from the periodic reporting require-
ments under Section 13(a) of the-1934
Act.

The Applicant states:
1) On June 6, 1978, the Applicant/

merged with VIS Corporation, a sub-
sidiary of the Applicant, in connection
with the court approved settlement of
certain litigation to which the Appli-
cant, its parent, Contran Corporation
("Contran") and others were parties.
As a result of the merger, the Appli-
cant's common stock is 100% owned by
Contran; its Series A Preferred Stock
issued in reliance upon the exemption
from registration provided by Section
3(a)(10), of the Securities Act of 1933 is
held of record by less than 500 per-
sons.

2) The merger was described in the
Applicant's form 10-K for the fiscal
year ending July 31, 1978. 1

For a more detailed statement of the
information presented, all persons are
referred to said application which is
on file in the offices of the Commis-

'NOTICES

sion at 1100 L Street, N.W., Washing-
ton, D.C. 20549.
,Notice is further given that any in-

terested person no later than March
27, 1979, may submit to the Conmis-
sion in writing his views or any sub-
stantial facts bearing on this applica-
tion or the desirability of a hearing
thereon. Any such communication or
reqdest should be addressed: Secre-
tary, Securities and Exchange Com-
mission, 500 North Capitol Street,
N.W., Washington, D.C. 20549, and
should state briefly the nature of the
interest of the person submitting such
information or requesting the hearing,
the reason for such request, and the
issues of fact and law raised by the ap-
plication which he desires to contro-
vert. At any time after said date, an
order granting the application may be
issued upon request or upon the Com-
mission's own motion.

For the Commission, by the Division
of Corporation Finance, pursuant to
delegated authority.

GEORGE A. 'FITzsIMMoNs,
Secretary.

[FR Doc. 79-7581 Filed 3-12-79; 8:45 am]

[4910-22-M]
DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

EFHWA Docket No. 79-9]

HIGHWAY COST ALLOCATION STUDY
Meeting and Solicitation of Comments

AGENCY: Federal Highway Adminis-
tration, DOT.
ACTION: Notice of meeting on the
Highway Cost Allocation Study. Solici-
tati6n of comments on plans for the
Highway Cost Allocation Study.
SUMMARY: The Federal Highway
Administration (FHWA) will hold a
public meeting on March 23, 1979, to
discuss the study plans for the High-
way Cost Allocation Study required by
Section 506 of the Surface Transporta-
tion Assistance Act of 1978 (Pub. L.
95-599). This will be the first such
meeting on the study. Technical ex-
perts in highway cost allocation and
representatives of interested groups
are inviteq to attend and participate in
the discussion. A docket is being estab-
lished to receive comments on the
design and conduct of the Highway
Cost Allocation Study. The final
report to Congress is due January 15,
1982, and the docket will remain open
until then. Individuals and groups are
invited to submit relevant information
and suggestions throughout the study.
At this time, suggestions are especially
invited that could help in the design
of the study.

DATE, Meeting-March 23, 1979,
Docket-information and suggestions
must be received:
9 By March 23, 1919, to be -considered
for the use In the study plan report to
Congress;
e By November 1, 1979, to be consid-
ered for use in the first progress
report to Congress;
* By November 1, 1980, to be consid.
ered for use In the second progress
report to Congress; and
e By November 1, 1981, to be consid-
ered for use in the final report to Con-
gress.
TIME: Meeting 9:30 a.m.

PLACE: Meeting-Room 4200, U.S.
Department of Transportation, 400
Seventh Street, SW., Washington,
D.C. 20590.
ADDRESS: Submit Information and
suggestions to FHWA Docket No. 79-9,
Room 4205, HCC-10, Federal Highway
Administration, U.S. Department of
Transportation, 400 Seventh Street
SW., Washington, D.C. 20590.
FOR FURTHER INFORMATION
CONTACT.

Anthony Kane,, Chief, Highway Cost
Allocation Study Team, 202-426-
2951; or William Mertz, Director,
Office of Program and Policy Plan.
ning, 202-426-0587. Office hours are
Monday through Friday, 7:45 a.m, to
4:15 p.m., Eastern Time,

SUPPLEMENTARY INFORMATION:

BACKGROUND

The 3-year highway cost allocation
study required by Section 506 of Pub,
L. 95-599 arose from the concerns of
the Congress that (1) previous cost al-
location studies were done some time
ago, and that the data and analysis on
which they were based needs,updat.
Ing; (2) future tax increases that may
be needed should be based on an equl.
table allocation of costs; and (3) the
Federal highway program has
changed with regard to the type of
programs being financed,

To satisfy Congress' concerns, Sec-
tion 506 requires the Secretary of
Transportation to (a) study costs occa-
sioned in the design, construction, re-
habilitation, and maintenance of Fed-
eral-aid highways by the different
classes of vehicles using these roads:
(b) to estimate the share of such costs
attributable to, each class of motor ve-
hicles; and (c) to assess the need for
long-term monitoring of roadway dete-
rioration to determine the relative
damage attributable to traffic and en.
vironmental factors.

Section 506 further requires the Sec-
retary to submit a final report on the
study to Congress on January 15, 1982;
two progress reports on January 15,
1980, and on January 15, 1981, respec-
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tively; and a study plan within 180
days of enactment or by May 5, 1979.
In addition, Congress required the
Congressional Budget Office (CBO) to
submit *ithin 90 days of enactment
guidelines for the Secretary's use in
the preparation of his own study plan.
CBO's Guidelines for a Study of High-
way Cost Allocation were submitted to
the Congress and the Secretary on
February 1, 1979. A copy of the guide-
lines is available for the public's in-
spection in the Docket Room specified
above.

The Act requires that the study
focus on the allocation of the Federal
share of the cost of highway improve-
ments financed from the Highway
Trust Fund. The Congress further
specified that the method used to
make these allocations will be based
on the cost occasioned by each class of
user rather than some other basis.
The analysis YHWA plans to under-
take will be for a range of vehicle
types and weights. It will examine the
assignment of costs for today's pro-
grams and condition as well as the
impact that new programs, vehicles,
construction practices, and other de-
velopments may have on future cost
assignments.

M NEETING

The March 23 meeting will be the
first public meeting on the cost alloca-
tion stuly. Its purpose will be to com-
ment on CBO's study guidelines and to
make suggestions about the content of
the study plan the Department will
submit to Congress on May 5, 1979.

The March 23 meeting agenda will
include, but not be limited to, discus-
sions and suggestions on the following
elements that will make up the study
plan: the data to be gathered; the
sources of such data; the method to be
used to allocate costs; the method to
be used to attribute revenues; the cri-
teria to be used in arriving at an equi-
table distribution of the tax burden;
the need for special, supplementary,
and continuing studies; the need for
continuous monitoring of pavement
deterioration; the agency or agencies
responsible for performance and
review of the study; a projected sched-
ule for study performance; and the es-
timated costs of the study.

Doc=ET

The docket established in this study
will remain open until November 15,
1981, the last practical date for receiv-
ing comments that can be considered
for use in the final report to Congress.
To have comments considered for use
in other interim reports, the public is
asked to submit comments on or
before the dates listed above for each
such report.

At present, the FHEIWA is interested
in receiving comments and suggestions

that could help in the study design or habliItation and improvement of the
plan. These comments must be re- Rock Island's main line between Silvis,
ceved by March 23, 1979, to be consid- Illinois, and Polo, Missouri. a distance
ered for use In the study plan report of approximately 277.6 main line route
that will be submitted to Congress by miles, and between Allerton, Missouri,
May 5, 1979. and Short Line Junction, Iowa, a dis-

As the study progresses, the FHWA tance of approximately 73.97 main line
will solicit comments from the public route miles.
that will help with the conduct of the Major Items contained in the work
main study. To facilitate such com- program include replacement of cross
ments, the FHWA plans further no- and switch ties, rehabilitation of road-
tices in the FED EAL REGiSTER asking way crossings, renewal of ballast sec-
for comments and suggestions on spe- tions in a surfacing correction oper-
cific study issues or study reports. ation, Installation of now and second-

Issued on: March 5,1979. hand continuous welded rail, rehabili-

KA S. BOWERS, tation of Silvis and Des Moines yards,
Fed l H y Ad ms . and installation of hot box and drag-Federal Highway Admntratom] ging equipment detectors.

[FR Doc. ?9-74'/2 Filed 3-12-79: 8:45 a] Justification for Project. The Trust-
ee states that the work program de-
scribed above will improve operating

[4910-06-M] speeds and reduce average transit
Federal Railroad Admlislration times by more than seventeen hours

between Silvis, Illinois, and Polo, Mis-
(Docket No. RFA 505-79-13 souri; and more than five hours be-

tween Allerton, Missouri and Short
PURCHASE OF TRUSTEE CERTIFICATES Line Junction, Iowa. According to the

Receipt of Application Trustee, the rehabilitation of these
line segments will reduce maintenance

Project Notice Is hereby given that costs by reason of Installation of con-
William M. Gibbons ("Trustee"), tinuous welded rail and heavier weight
Trustee of the Chicago, Rock Island rail, improve train scheduling by
and Pacific Railroad Company. Debtor reason of improved sidings, reduce de-
("Rock Island"), 332 South Michigan ralments produced by poor track and
Avenue, Chicago, Illinois 60604, has deficient hot boxes and dragging
filed an application with the Federal equipment, and improve overall serv-
Railroad Administration (E'RA") Ice and reliability to shippers.
under Section 505 of the Railroad Re- Comments. Interested persons may
vitalization and Regulatory Reform submit written comments on the appli-
Act of 1976. 45 U.S.C. 825, to secure a cation to the Associate Administrator
commitment from the United States for Federal Assistance, Federal Rail-
to purchase trustee's certificates in road Administration, 400 Seventh
the principal amount of $22,072,630. Street, S.W., Washington, D.C. 20590,

Although loan arrangements have not later than April 12, 1979. Such
not been completed at this time, the submission shall indicate the docket
Trustee proposes to provide FRA with number shown on this notice and state
a first and prior lien and security in- whether the commenter supports or
terest in materials purchased for the opposes the application and the rea-
project as security for the loan. The sons therefor.
Trustee further proposes that the o the ex p e a
Trustee Certificate- when Issued, ex- To the extent permitted by law, the
ecuted, and delivered will constitute application will be made available for
an expense of the Trustee's adminis- inspection during normal business
tration and be payable upon Its terms hours In room 5415 at the above ad-
as a priority cost of administration: dress of the FRA in accordance with
Provided, however, That upon default, the regulations of the Office of the
if such shall occur, any deficiency Secretary of Transportation set forth
claim arising after (1) segregating an in part 7 of title 49 of the Code of Fed-
claims for payments then due at the eral Regulations.
time of such default (which claims The comments will be taken into
shall remain expenses of administra- consideration by the FRA in evaluat-
tion), and (2) application of the pro- Ing the application. However, formal
ceeds from the disposition of the col- acknowledgement of the comments
lateral, shall be senior in right only to will not be provided.
all of Rock Island's outstanding equity The ERA has not approved or disap-
securities and shall be subordinate to proved this application, nor has it
all expenses of the Trustee's adminis. passed upon the accuracy or adequacy
tration whenever incurred and to all of the information contained therein.
other debt of Rock Island or the The comments will be taken into
Trustee incurred or Issued prior to the consideration by the ERA in evaluat-
date of any such claims. ing the application. However, formal

The proceeds of the loan are to be- acknowledgement of the comments
used by the Trustee to finance the re- will not be provided.
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Dated: February 27, 1979.

CHARLES SWInBURN,
Associate Administrator

for Federal Assistance
[FR Doc. 79-7;73 Filed 3-12-79; 8:45 am]

[4910-06-M]

[FRA Emergency Order No.: 11-Notice 4]

EMERGENCY ORDER LIMITING MOVEMENT OF
HAZARDOUS MATERIALS

Prehearing Conference

On February 7, 1979, the Federal
Railroad Administration (FRA) issued
Emergency Order No. 11 placing cer-
tain restrictions on the movement of
railroad freight cars containing mate-
rials required to be placarded in ac-
cordance with DOT regulations, 49
CFR Parts 170-189, over track owned
or leased by the Louisville and Nash-
ville Railroad Company (L&N) (44 FR
8402). That -Order was subsequently
amended on February 16, 1979 (44 FR
10559).

Under the authority of 45 U.S.C. 432
and 49 CFR 211.47, the L&NM request-
ed an administrative hearing on Emer-
gency Order No. 1-1 on February 28,
1979, and further requested a prehear-
Ing conference before the Administra-
•tive Law Judge, the Honorable Samuel
Kanell, assigned to hear this matter. '

In a previous notice (44 FR 12312),'it
was announced that (1) a prehearing
conference on this matter would be
held on March 7, 1979, at 9:30 a.m., at
the Federal Energy Regulatory Com-
mission (FERC), 825 North Capitol
Street, NW., Washington, D.C. 20462,
and (2)-an administrative hearing on
Emergency Order No. 11 'would com-
mence on March 14, 1979, at 1:30 p.m.,
In a hearing room at FERC to be an-
nounced.

A prehearing conference on this
matter was held before Judge Kanell
on March 7, 1979. At the request of
the L&N and without opposition from
FRA, that conference was limited to
certain procedural matters, and the
scheduled commencement of the ad-
ministrative hearing postponed, to
permit the parties additional time to
explore means of achieving a satisfac-
tory resolution of the L&N safety
problems identified in the Order.

An additional prehearing conference
on this matter is scheduled for March
14, 1979, at 1:30 p.m., in a hearing
room at FERC to be announced, at
which time the parties will address the
Issues deferred from the March 7,
1979, conference and discuss the neces-
sity for, and the scheduling of, the ad-
ministrative hearing on this matter re-
quested by the L&N.

NOTICES

Further information concerning this
matter may be obtained by contacting
Kenneth Gradia, Office. of Chief
Counsel, Federal-Railroad Administra-
tion (202-426-8220) or Judge Kanell
(202-275-3934).

Issued in Washington, D.C. on
March 9, 1979.

JOHN M. SULLIVAN,
Administrator.

[FR Doc. 79-7696 Filed 3-12-79; 8:45 am]

[7035-01-M]

INTERSTATE COMMERCE
COMMISSION

[Notice No. 42]

ASSIGNMENT OF HEARINGS

MAtcn 7, 1979.
Cases assigned for hearing, post-

ponement, cancellation or oral argu-
merit appear below and will be pub-
lished only once. This list contains
prospective assignments only and does
not include cases previously assigned
hearing dates. The hearings will be on
the issues as presently reflected in the
Official Docket of the Commission. An
attempt will be made to publish no-
tices of cancellation of hearings as
promptly as possible, but interested
parties should take appropriate steps
to insure that they are notified of can-
cellation or postponements of hearings
in which they are interested.

MC-143775, (Sub-No. 16F), Paul Yates, Inc.,
MC-143775 (Sub-No. 4F), Paul Yates, Inc.,
now assigned for hearing on April 17,1979
(1 day), in Room No. 1319, Everett McKin-
ley Dlrksen Building, 219 So. Dearborn
Street,. Chicago, Ill.

MC-133689 (Sub-No. 212F), Overland Ex-
press, Inc., now assigned for hearing on
April 18, 1979, (3 days), in Room No. 1319,
Everett McKinley Dirksen Building, 219
So. Dearborn Street, Chicago, Ill.

MC-F 13707F, Express Freight Lines, Inc.-
Purchase--Wenzel Trucking Co., Inc.,

'MC-76993 (Sub-No. 27F), Express Freight
Lines, Inc., now assigned for hearing on
April 23, 1979. (5 days), in Room No. 1319,
Everett McKinley Dirksen Building, 219
So. Dearborn Street, Chicago, Ill.

MC-23618 (Sub-No. 25F), Mcalister Truck-
ing Company, d.b.a. Matco, now assigned
for hearing on May. 8, 1979, (9 days), at
Dallas, Tqxas in a hearing room to be
later designated.

MC-74761 (Sub-No. 21F), Tamiami Trail
Tours, Inc. d.b.a. Trailways, no v assigned
for hearing- on April 24, 1979, (4 days), at
the Downtown H6llday Inn, 175 Piedmont
Avenue, N.E., Atlanta, Ga., and continued
April 30, 1979, (1 day), at the Holiday Inn,
1-75 at Georgia Highway 94, Valdosta,
Ga., continued May 1, 1979, (2 days), at
the Holiday Inn, 1-75 at Florida Highway
40, Ocala, Fla., continued May 3, 1979, (2
days), at the, Holiday Inn, 1-4 at Florida
Highway 436, Altamonte Springs. Fla.

No. I&S M-30011, Increased Rates, Trans-
continental Traffic, RMMTB, February
1979, fibw being assigned for hearing on

April 23. 1979. at Denver, Colorado (1
week), in a hearing room to be later desig.
nated.

No. MC-114457 (Sub-No. 381), Dart Transit
Company, now assigned for hearing on
May 8, 1979, at, Washington, D.C. Is post.
poned to June 5, 1979, at the Offices of
the Interstate Commerce Commission,
Washington, D.C.

No. MC-5227 (Sub-No. 40F). Eckley Truck.
ing, Inc., now assigned for hearing on
March 13, 1979, at Portland, Oregon Is
postponed to March 16, 1979 (1 day), at
Portland, Oregon, Room No. 103, Pioneer
Court House, 555 S.W, Yamhlll Street.

No. MC-F 13663, Murphy Motor Freight
Lines, Inc.-Purchase (Portion)-The
Rock Island Motor Transit Company, now
assigned March 6, 1979, at Washington,
D.C. is canceled transfered to Modified
Procedure.

No. MC 989 (Sub-No. 32F), Ideal Truck
Lines. Inc., now assigned for hearing on
Apr. 23, 1979, at Casper, Wyoming and
will be held in Casper Hiton Inn, Union
Boulevard & 1-25.

No. 3692, Camden Fibre Mills, Inc. v. Now
Hope and Ivyland Railroad Company,
Kenneth J. Andrews, Trustees, ET AL,,
now assigned for hearing on March 28,
1979, at Washington, D.C. is postponed to
April 3, 1979, at the Offices of the Inter-
state Commerce Commission, Washington,
D.C.

H. G. HoMMS, Jr,,
Secretatj,

(FR Doc. 79-7605 Filed 3-12-79, 8:45 am]

[7035-01-M]

VERMONT RAILWAY, INC.

Reroufing or Diversion of Traffic

[ICC Order No. 28 under S.0. Order No.
1344]

In the opinion of Joel E. Burns,
Agent, the Vermont Railway, Inc., Is
unable to transport promptly all traf-
fic offered for movement over Its lines
between Arlington, Vermont, and
Manchester, Vermont, because of a
washout.

It is ordered,
(a) Rerouting traffic. The Vermont

Railway, Inc., being unable to trans-
port promptly all traffic offered for
movement over Its lines between Ar-
lington, Vermont, and Manchester,
Vermont, because of a wash-out, is au-
thorized to divert or reroute such traf-
fic via any available route to expedite
the movement. Traffic necessarily di-
verted by authority of this order shall
be rerouted so as to preserve as nearly
as possible the participation and rev-
enues of other carriers provided In the
original routing. The billing covering
all such cars rerouted shall carry a ref-
erence to this, order as authority for
the rerouting.

(b) Concurrence of receiving roads to
be- obtained. The railroad rerouting
cars in accordance with this order
shall receive the concurrence of other
railroads to which such traffic Is to be
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NOTICES

diverted or rerouted before the xe-
Touting or diversion is ordered.

(c) Notification to -shippers. Mach
carrier rerouting cars in accordance
-with this order, shall notify each ship-
per at the time each shipment is xer-
outed or diverted and shall furnish to
such shipper the new routing provided
under this order.
(d) 'Inasmuch as the diversion or re-

routing of traffic is deemed to be due
to carrier disability, the rates applica-
ble to traffic diverted or rerouted by
said Agent shall be the rates which
-were applicable at the time of ship-
ment on the shipments as originally
Touted.

(e) In executing the directions of the
Commission and of such Agent pro-
wided for in this order, the common
carriers involved shall proceed even
though mo contracts, agreements, or
a-rangements now exist between them
with reference to the divisions of the
rates of transportation applicable to
said traffic. Divisions shall be, during
the time this order remains in force,
those voluntary agreed upon by and
between said carriers, or upon failure
of the carriers to so agree, said -divl-
:Sons shall be those hereafter fixed by
the Commlsion in accordance 'vith
pertinent authority Lonferred -upon it
bythe Interstate Commerce Act.
f) -Effective date. 'This order shall

become effective at 1:00 p.nt, March 6,
1979.

(g) Expiration -date., This order shall
expire at 159 p.m., March 12, 1979,
-unless otherwise mnodified, changed or
suspended.

This order shall be served upon the
Association of -American Railroads,
Car nService Division, -as agent of all
railroads subscribing to the -car service
and oar hire agreement under the
terms of that agreement, and upon the
American Short Line Railroad -Associ-
ation. A copy .of the order shall be
filed with the Director, Office Of the
Federal Register.

Issued at Washington, D.C, March
6. 1979.

IWERTTE CO nECErColnussIoN,

JOEL M. BURNs,
AgenL

TFRDoc-79-7606 Filed 3-12-79; '8:45 am

["-35-01-M]

-[Notice No. 1631

MOTOR CARRIER'BOARD TRANSR
PROCEEDINGS

The following publications include
motor carrier, -water carrier, broker.
and freight forwarder transfer -applica-
tions filed under Section 212(b),
206(a), 211, .-312(b), and 41(g) of the
Interstate Commerce Act.

Each application (except as other-
wise specifically noted) contains '
statement by applicants that there
will be no significant effect on the
quality of the human environment re-
sulting from approval of the applica-
tion.

Protests against approval of the ap-
plication, which may include -request
for oral hearing, must be filed with
1he Commission on or before April 12,
1979. Failure seasonably to file a pro-
test will be construed as a waiver of
-opposition and participation Iin the
'proceeding. A protest must be served
-upon applicants' Tepresentative(s), or
applicants (if no such representative Is
named), -nd the protestant must certi-
fy that such service has been made.

Unless otherwise specified, the
signed -original and six -coples -of the
protest shall be filed with the Com-
-mission. All protests inust specify 'with
particularitythe factual basis, and the
section of the Act, or the applicable
-ule :governing the proposed transfer
-which protestant believes would pre-
-clude approval 'of the application. If
the protest contains a Tequest for oral
-hearing, the request shall be support-
-bd by an explanation as to why the
-evidence sought to be presented
cannot reasonably be submitted
through the use of affidavits.

The operating rights set forth below
are in synopses form. but are deemed
sufficjent 'to place interested persons
on -notice of the proposed transfer.

MC-FC-77940, filed 'November 29.
'1978. 'Transferee: WAGNER MOVING
& STORAGE, INC., 1719 Nortl3 8th
Street, Paducah, KY 42001. Trasfer-
or. Omer 1L. Powell. Powell Moving,
400 West 7th Street, Metropolis, IL
62960. Representative: -Clayton R.
Wagner, President, Wagner Moving &
Storage, Inc., 1719 North 8th Street,
Paducah, KY 42001. Authority sought
for purchase by transferee of the oper-
ating rights :of transferors as set forth
in Ceitificate 'No. MC-108697, Issued
February 8, 1961, -as follows: House-
holdgoods, as defined by the Commis-
sion, -and emigrant -rorables, between
La -Center. "Y. and points in Ken-
tucky, IL and MO within 35 miles of
La Center, on the one hand, and. on
the other, points In KY. IL, MO, IN.
TN, 'and MI. Transferee presently
holds authority from-this Commission.
Application has not been filed for tem-
porary authority under Section
210a(b).

H. G.-Hoaujs, Jr.,
Secretary.

-EFRDoc.'79-.160lied'3-12-9; 8:45 amn

[7035-01-M]

[Notice No. 381

,AOTOR CARRIER TEMPORARY AUTHORITY
APPLICAIIONS

XA.RcH L 1979.
The following are notices of filing of

applications for tUmporary authority
under Section 210a(a) of the Inter-
-state Commerce Act provided for
-under the provisions of 49 CFR 113L.
'These rules provide that an original
and six (6) copies of protests to an ap-
plication may 'be filed with the field
official named in the Fznai, Rcais-
'mrpublication no later than the 15th
calendar day after the date the notice
of the filing of the application is pub-
lished in the FEOXEA IPcisi. One
copyof the protest must be served on
the applicant, or Its authorized repre-
sentative, if any. and the Protestant
'must certify that such service has
b'een made. The -protest must identify
the-operating authority upon -which it
Is predicated, specifying the "MC"
docket and "Sub" number and -quoting
the particular portion of authority
upon which it relies. Also, the protes-
tant shall specify the -service it can
and will provide and the amount and
type of equipment it will make availa-
ble for use in connection with the'serv-
Ice contemplated by the TA applica-
tion. 'The weight accorded 'a protest
shall be ,governed by the completeness
and pertinence of the protestant's in-
formation.

Except as otherwise specifically
noted, each applicant states that there
will be no significant 'effect -on the
quality of -the human environment re-
sulting from approval of its applica-
tion.

A copy of the application is on file,
and can be examined at the Office of
the Secretary, 'Interstate Commerce
Commission, Washington, D.C., and
also in the ICC Field Office to which
protests are to be transmitted.

Norn.-All Applicatlons seek authority to
operate as a common carrier over Irregular
routes except as otherwise-oted.

M oRo CARIERs oF PomRr

MC 720 (Sub-63TA), filed February
12. 1979. Applicant: BIRD 'TRUCK-
ING CO., INC, 7O. Box 227,
Waupun, WI Z3963. Representative:
Tom Westerman '(same address as ap-
plicant). Paper and -paper products
from the facilities owned or-utilized by
Scott Paper Co. at or -near Marinette,
Oconto Falls. and Green Bay. WI to
points in IA. IL, IN, ML MN. MO .&
OH, for 180 days. Supporting
Shipper(s): Scott Paper Co., Scott
Plaza. Philadelphia, PA 19113. Send
protests to: Gall Daugherty. Transpor-
tation Asst,. Interstate -Commerce
Commission, 'Bureau of Operations,
U.S. Federal Building & Courthouse,
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517 West Wisconsin Avenue, Room
619, Milwaukee, Wisconsin 53202.

MC 1977 (Sub-32TA), filed February
1, 1979. Applicant: NORTHWEST
TRANSPORT SERVICE, INC., 5231
Monroe St., Denver, CO 80216. Repre-
sentative: Leslie R. Kehl, Jones, Meik-
lejohn, Kehl and Lyons, 1600 Lincoln
St., 1600 Lincoln Center, Denver, CO
80264. Common carrier: Reguldr
routes: General commodities (except
those of unusual value, classes A & B
explosives, household goods as defined
by the Commission, commbdities in
bulk, and commodities which, because
of size or weight, require special han-
dling or use of special equipment);.(1)
between Denver, CO and Its commer-
cial zone, on the one hand, and, on the
other, Spokane, WA and its commer-
cial zone, serving no intermediate
points; from Denver north over 1-25 to
Junction 1-90, then West over 1-90 to
Spokane and return over the same
route; (2) Between Salt Lake City, UT
and Its commerical zone, on the one
hand, and Spokane, WA and its com-
merical zone, on the other serving no
intermediate points; from Salt Lake
City, UT North over 1-15 to Junction
1-90, then West over 1-90 to Spokane
and return; (3) Between Salt Lake
City, UT and its commercial zone, on
the one hand, and Spokane, WA arid
its commercial zone, on the other serv-
ing the intermediate point of Pasco,
WA and its commercial zone; from
Salt Lake City and its commercial
zone north over 1-15 to Junction 1-80
N, then over 1-80 N to Junction U.S.
395, thence North via U.S. 395 to Junc-
tion 1-90, thence Northeast over 1-90
to Spokane and return for 180 days.
Underlying ETA seeks 90 days author-
ity. Supporting Shipper(s): Statement
of Applicant regarding fuel savings.
Interlining sought at Denver, CO; Salt
Lake City, UT and Spokane, WA.
Tacking sought at Denver, CO and
Salt Lake City, UT. Send protests to:
D/S Roger L. Buchanan, Interstate
Commerce Commission, 721 19th St.,
492 Customs House, Denver, CO 80202.

MC 2226 (Sub-114TA), filed Febru-
ary 7, 1979. Applicant: RED ARROW
FREIGHT LINES, INC., P.O. Box
1897, San Antonio, TX 78297. Repre-
sentative: James M. Doherty, P.O. Box
1945, Austin, TX 78767. General com-
modities (except those of unusual
value, classes A and B explosives, com-
modities in bulk, household goods as
defined by the Commission, and those
requiring the use of special equip-
ment) from Laredo, TX .to Dallas and
Houston, TX for 180 days. NOTE: Ap-

• plicant intends to tack the irregular
route authority sought at Dallas and
Houston, TX, with applicant's regular
route authorities in MC-2226 and subs
thereunder to serve from Laredo, TX,
to applicant's regular route service

NOTICES

points In TX. Supporting Shipper(s):
There are 39 shippers: Their state-
ments may be examined at the office
listed below and Headquarters. Send
protests to: Richard H. Dawkins, Dis-
trict Supervisor, Interstate Commerce
Commission, Room B-400 Federal
Bldg., 727 E. Durango, San Antonio,
TX 78206.

MC 20992 (Sub-52TA), filed Febru-
ary 5, 1979. Applicant: DOTSETH
TRUCK LINE, INC., Knapp, WI
54749. Representative: Bradford E.
Kistler, P.O. Box 82028, Lincoln, NE
68501. Materials, equipment and sup-
plies utilized in the production and
distribution of loaders and agricultur-
al equipment (except commodities in
bulk, in tank vehicles) from Maynard,
MA, and points in MI, OH, IN, IL, WI,
NE, IA, and MN to the facilities of
Gehl Company at or near West Bend,
WI and Madison, SD, for 180 days.
Supporting Shipper(s): Gehl Compa-
ny, P.O. Box 179, West Bend, WI
53095. Send protests to: Delores A.
Poe, Transportation Assistant, Inter-
state Commerce Commission, 414 Fed-
eral Building & U.S. Court House,
Minneapolis, MN 55401.

MC 29555 (Sub-97TA), filed Febru-
ary 5, 1979. Applicant: BRIGGS
TRANSPORTATION CO., North 400
Griggs-Midway Building, St. Paul, MN
55104. Representative: Stephen F.
Grinnell, (same address as applicant).
Common carrier: regular routes: Gen-
eral commodities, except those of un-
usual value, livestock, Class A & B ex-
plosives, household goods as defined by
the Commission, commodities in bulk,
commodities requiring special equip-
ment (except those requiring tempera-
ture control) and those injurious or
contaminating to other lading be-
tween Des Moines, IA and Kansas
City, MO with no service to or from in-
termediate 15oints: fromi Des Moines,
IA over Interstate Highway 35 to
Kansas City, MO and return over the
same route, for 180 days. NOTE: Ap-
plicant proposes to tack the authority
sought here at Des Moines, IA with its
existing operating authority. An un-
derlying ETA seeks 90 days authority.
Supporting Shipper(s): None. Send
protests to: Delores A. Poe, Transpor-
tation Assistant, Interstate Commerce
Commission, 414 Federal Building &

.U.S. Court' House, Minneapolis, MN
55401.-

MC 29910 (Sub-201TA), filed Decem-
ber 13, 1978, and published in the FED-
ERAL REcisTER issue of January -18,
1979, and republished as coirected this
issue. Applicant: ARKANSAS-BEST
FREIGHT SYSTEM, INC., 301 South
Eleventh Street, Fort Smith, AR
72901. Representative: Joseph K.
Reber (same as above). Authority
sought to operate as a common carri-
er, by motor vehicle, over regular

routes, transporting: General commod-
ities, (except those of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requir-
Ing special equipment), serving the
facilities of A. M. General Corpora-
tion, at or near Marshall and Wood-
lawn, TX as off-route points in con-
nection with applicant's authorized
regular route operations at Shreve-
port, LA, for 180 days. (ABF's authori-
ty to serve Shreveport, LA is found on
Page 3, lines 64-68 and Page 4, lines
31-34 of Its operating authority at-
tached hereto). An underlying ETA
seeks 90 days authority. Supporting
Shipper(s): A. M. General Corpora-
tion, P.O. Boxc 1779, Marshall, TX
75670. Send protests to: William H,
Land, Jr., 3108 Federal Office Build-
Ing, 700 West Capitol, Little Rock, AR
72201. The purpose of this republica-
tion is to show Woodlawn, TX in lieu
of Wildlawn, TX as previously pub-
lished.

MC 41432 (Sub-158TA), filed Octo.
ber 31, 1978, and published in the FED-
ERAL REGISTER Issue of December 22,
1978, and republished as corrected this
Issue. Applicant: EAST TEXAS
MOTOR FREIGHT LINES, INC.,
P.O. Box 10125, 2355 Stemmons Free-
way, Dallas, TX 75207. Representative:
Eldon E. Bresee, P.O. Box 10125, 2355
Stemmons Freeway, Dallas, TX 75207.
Authority sought to operate as a
common carrier, by motor vehicle,
over regular routes, transporting: Gen-
eral Commodities, except those of un-
usual value, Classes A and B explo-
sives, household goods as defined by
the Commission, commodities In bulk,
and those requiring special equipment,
serving all points within the commer-
cial zones of the service points In
Routes 1 through 23 and 25 through
28 below. Applicant requests authority
to operate from, to or between the fol-
lowing points or described areas. (1)
Between San -Antonio, TX and Del
Rio, TX serving the intermediate
point of Hondo, TX: From San Anto-
nio over U.S. Hwy 90 to Del Rio and
return over the same route. (2) Be-
tween San Antonio, TX and Eagle
Pass, TX: From San Antonio over U.S.
Hwy 81 to junction U.S. Hwy 57, then
over U.S. Hwy 57 to Eagle Pass and
return over the same route. (3) Be-
tween Uvalde, TX and Carrizo
Springs, TX, serving Uvalde, La Pryor
and Carrizo Springs for purposes of
Joinder only: From Uvalde over U.S.
Hwy 83 to Carrizo Springs and return
over the same route. (4) Between Fort
Stockton, TX and Laredo, TX serving
the Intermediate points of Del Rio and
Eagle Pass, TX: From Fort Stockton
Qver U.S. Hwy 285 to Junction U.S.
Hwy 90, then over U.S. Hwy 90 to
junction U.S. Hwy 277, then over U.S.
Hwy 277 to Junction U.S. Hwy 83, then
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-over U.S. Hwy 83 -to Laredo. and
return over the same route. (5) Be-
tween junction US. Hwy 81 and US. -
Hwy 57 -and Laredo. TX_ serving, the
junction of -US. Hwy 81 and US. Hwy
57 for purposes of joinder only From
junction -U-S. Hwy 81 and US. lUwy 57
over U S. Hwy 81 to aredo, and
return ver the same route- 16) Be-
tween San Marcos, TX -and Corpus
tChristiX. =serving the intermediate
-points of Seguin, Beeville mnd Port-
land, T From San iuMarcos ver TX
Hwy 123 to junction U.S. Hwy 181,
then over -U.S.,Hwy -181 to Corpus
Christi and return over the same
route. 17) Between San Antonio, TX
and junction U.S. Hwy 181 _and TX
Hwy 123, -serving junction U.S. Hwy.
181 -and TX Hwy 123 for ,purposes of
joinder only: From San Antonio -over
U.S. HT 181 to junction- TXHwY 123
-and return over the same route. (8)
Between San Antonio, TX and .Port
Lavaca, TX serving the intermediate
,points 3f Cuero and Victoria, TX:
FromSan Antonio over U.S. Hwy 87 to
Fort iL avaca and return over the same
'route. (9) Between junction 'tS. Hwy
-90 -and U.S. Hwy 7 and junction U.S.
-Hwy 77 And alternate U.S. Hwy 77
serving the intermediate -points of Hal-
lettsville, Yoakum and Cuero, TX and
serving junctions for purposes of
joinder only: From junction U.S. Hwy
"90 and U-S. Hwy '7 over U.S. Hwy 77
to junction alternate 'U.S. Hwy 77,
then over alternate US. Hwy '77 to
junction U.S..Hwy 77 and return over
the same route. (1D)-'Between San
Marcos, TX and junction alternate
itS. Hwy .90 .and alternate U.S. 'Hxvy
77, serving the intermediate point of
Shner, T .From San Marcos over
TX Hwy '80 to Ling, then over U.S.
Hwy 183 to junction alternate US.
Hwy 90, then over -alternate US. 'Hwy

0 to junction alternate U.S. Hwy '77
and return over the same 'route. L1U
Between junction alternate U.S. Hwy
90 and U.S. Hwy 133 and Cuero, serv-
ing junction of alternate -U.S. Hwy 90
and U.S. Hwy 183 for purposes of
joinder -only From junction alternate

- US. Hwy 90 and -. S. Hwy 183 over
U-S. Hwy 183 to Cuero and 'returnzover
the same route. 12) Between Corpus
Christi !and junction U.S. 'Hwy 44 cand

- TX Hwy 83, -serVing the Fntermediate
points -of Robstown and Alice, T and

-serving junction -U.S. 1Hwy 44 and TX
Hwy :83 for purposes of joinder only:.
From -Corpus -Christi over TX Hwy 44
to junctionU.S. Hwy Z9, then over TX
Hwy A-4 -to junction -U.S. -Hwy -83 and
return -over the same route. (13) Be-
tween Houston, TX and Laredo, TX,
serving the intermediate points of Vic-
toria and Beeville, T From Houston
over U.S. Hwy 59 to Laredo and return
over the szame route. t14). Between
Houston, TX and Freeport, TX serv-
ing -the intermediate point of Clutei

TX and the off-route point of Brazos-
-port, T=:From Houston over TX wy
288 to -Freeport and return over the
same route. (15) Between Galveston,
'TX and Freeport, TM From Galves-
ton over US9. Hwy 75 to junctionT
Hwy 6, then over TX Hwy! 6 to junc-
tion TX F.4. Hwy :004, then over TX
F.M. Hwvy 2004 to junction TX Hwy
-288, then :over TX Hwy 288 to Free-
port and return over :the same route.
16) Between Angleton, TX -and
:Corpus Christi, = zerving the Inter-
.mediate points of Bay City, Point-
Comfort, Port.Lavaca, Aransas Pass,
Gregory and Portland, 'TX and the
'off-route points of -Sweeny, Seadrift
:and Ingleside, = and -serving Angle-
ton for purposes of joinder only: From
Angleton over TX Hwy ;35 to Junction
U.S. Hwy 181, then over UX. Hwy 181
to Corpus Christi and -return over the
same route. (17) Between Wharton,
TX and Bay City, TX. serving Whar-
ton for the purpose of joinder -only:
-From Wharton over TX Hwy 60 to
Bay City and return over the same
xoute. (18) Between junction U.S. Hwy
'59 -and TX Hwy 111 and Junction TX
Havy 71 and TX 'Hwy 35, sering junc-
tions for purposes -of Joinder only:.
From junction US. Hwy 59 and TX
'Hwy 111 overTXHwy 111 to Junction
TX Hwy 111 and TX Hwy 71, then
over TX Hwy 71 to junction TX Hwy
7iandMX Hwy35and return over the
same route. (19) Between -Corpus
Chrsti, TX and Junction TX Hwy 9
and U.S. Hwy 281, serving junction TX
"Hwy 9 and U.S. Hwy 281 for purposes
of joinder only:. From Corpus -Christi
over TX 'Hwy 9 to junction U.S. Hwy
281 and return over the same route.
(20) Between 1Hallettsville, TX and
Victoria, TX: From HallettsvMe over
U.S. Hwy 77 -to Victoria and return
over the same route. (21) Between San
Antonio, TXand McAllen, TX serving
the intermediate polntszorPleasanton
and Alice, TX: From San Antonio over
U.S. Hwy 281 to McAllen and return
over the same route. (22) Between Vic-
toria, TX and Brownsville, TX, serving
the intermediate points of Robstown.
Bishop and Kingsville, TX: From Vic-
toria over 'U.S. 'Hwy 77 "to Brownsville
and return ,over the same route. (23)
Between -Laredo, TX and Harlingen,
TM From Largdo tover -US. Hwy 83 to
Harlingkn and return over the -same
route. -(24) Serving -the Intermediate
and -off-route points in Hidalgo. Wil-
lacy and Cameron Counties In connec-
tion -with -the routes set forth In 21, 22,
and 23 -above. (25) Between Jackson-
ville, FL and Beaumont, 'TX: From
Jacksonville over 1-10' to Beaumont
and return over the -same route. (26)
Between Jacksonville, FL and Beau-
mont, MX: From Jacksonville over 1-10
to junction 1-12, then over 1-12 to
junction 1-10, then over 1-10 to :Beau-
mont and 'eturn -over the -same route.
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(27) Between Atlanta, GA and junc-
tion 1-65 and 1-10 serving junction I-

£65 and 1-10 'for purposes of joinder
-only: From Atlanta .over I-4to junc-
tion 1465, hen over I-65 to junction I-
10 and return over the -same route.
(28) Between Birmingham, AL and
junction 1-10 and US. Hwy 11, serving
juncUon 1-10 and U.S. Hwy 11 for pur-
,poses -of joinder -only: From Birming-
ham over U.S. Hwy 11 to junction 1-10
and return over the sameroute, for
180 days. Applicant intends to tack

-'with MC-41432 and subs thereto and
to interline. An underlying ETA seeks
'90 days authority. SUPPORTING
SHIPPER(S): There ,re -approximate-
ly (509) statements of support at-
,tached to the application which may
be examined at the Interstate Com-
nierce Commission in Washington,
DC, or copies thereof ,which may be
examined at the field -office -named
below. SEND PROTES TO: Opal
M. Jones, ICC, 1100,Commerce-Street.
Room 13C12. Dallas, TX 75242. The
purpose of this republication is to
show the -complete scope of applica-
tion s previously,omitted.

MC 53965 '(Sub-145TA), illed Febru-
ary 1, 1979. Applicant: GRAVES
TRUCK LINE, INC., 2130 South Ohio,
'Salina, KS -67401. Representative
Larry E. Gregg, 641 Harrison. Topeka,
'KS 66603. Meat, meat 7products, -meat
'by-products and articles distributed by
meat. packinghouses as described in
Sections A, B -and C of Appendix I to
the Report in Descriptions in Motor
Carrier Certificates. 61 MCC 209 =nd
766 (except hides and skins and com-
modities in bulk), from the facilities
utilized by John Morrell & Co. at or
near Sioux Falls. SD -and Ftherville,
IA to points in TX and OK. for 180
days. An ,underlying ETA-seeks 90 day
authority. Supporting Shipper(s).
John Morrell,& Co, 208 S. LaSalle St..
Chicago. f :60604. Send protests to:
Thomas P. -O'Hara, DS, ICC. 256 Fed-
eral Bldg. & U.S. Courthouse. Topeka,
KS 66683.

MC 55896 (Sub-102TA), filed Novem-
ber 16,1978, and published in the Fim-
EAL RErTmst issue of December 28,

1978, and republished as corrected this
Issue. Applicant. R-W SERVICE
bYSTEM, INC. 20225 Goddard Road,
Taylor, MI 48160. Representative:
George E. Batty (same :as above).
Chemicals -and -m7naerials -Ad mcpplies
used in the manufacturing and pack-
aging ofzhemicals, between the facUi-
ties of the Dow Chemical Co., at or
near udlington, MI, on the -one hand,
and, on the other, points in IN IL,
OH. MI,_-MO, WIaund PA, for 180 days.
An underlying ,EA seeks 90 days au-
thority. Supporting Zhipper(s): Dow
Chemical U.S.A.-Central Division,
South Madison Street, Ludington, MI
49431. Send 'protests to: Tin Quinn,
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ICC, 604 Federal Building and U.S.
Courthouse, 231 W. Lafayette Boule-
vard, Detroit, MI 48226. The purpose
of this republication is to include the
destination state of Missouri (MO).

MC 72423 (Sub-6TA), filed Novem-
ber 24, 1978, and published in the FED-
ERAL REGISTER issue of January 8,
1979, and republished as corrected this
issue. Applicant: PLATTE VALLEY
FREIGHTWAYS, INC., 111 East
Chestnut"Street, Sterling, CO 80751.
Representative: Raymond M. Kelley,
450 Capitol Life Center, Denver, CO
80203. General commodities (except
Classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk and those requir-
ing special equipment), between
Denver, CO and North Platte, NE,
from Denver, CO over U.S. Hwy 6 and
Interstate Hwy 76 to Sterling, CO and
over U.S. Hwy 138, U.S. Hwy 30, Inter-
state Hwy 76 and Interstate Hwy 80
from Sterling, CO to North Platte, NE
and return over the same route serv-
ing all Intermediate points from and
including Fort Morgan, CO to and in-
cluding North Platte, NE, for 180 days.
Applicant intends to interline with
other carriers at Denver, CO. and
North Platte, NE, Send protests to:
Roger L. Buchanan, ICC, 492 Customs
House, 721 19th Street, Denver, CO
80202. The purpose of this republica-
tion is to reflect interlining as previ-
ously omitted.'

MC 82063 (Sub-97TA), filed Novem-
ber 29, 1978, and published in the FED-
ERAL REGISTER issue of Januay 23,
1979, and republished as corrected this
issue. Applicant: KLIPSCH HAULING
CO., 10795 Watson Road, Sunset Hills,
MO 63127. Representative: W. E.
Klipsch (same as above). Calcium bro-
mide, in bulk, in tank vehicles, from
the plantslte of Plastifax, Inc., Gulf-
port, MS to points in LA and TX, for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper(s):
Velsicol Chemical Corporation, 341 E.
Ohio, Chicago, IL 60611. Send protests
to: P. E. Binder, ICC, ,Room 1465, 210
N. 12th Street, St. Louis, MO 63101.
The purpose of this republication is to
show Mississippi (MS) in lieu of Michi-
gan (MI) as previously published.

MC 85970 (Sub-14TA), filed Novem-
ber 22, 1978, and published in theFED-
ERAL REGISTER issue of January 15;
1979, and republished as corrected this
Issue. Applicant: SARTAIN' TRUCK
LINE, INC., 1625 Hornbrook Street,
Dyersburg, TN 38107. Representative:
Mr. Warren A. Goff, 2008 Clark
Tower, 5100 Poplar-Avenue, Memphis,
TN 38137. Authority sought to operate
as a common carrier, by motor vehicle,
over regular routes,- transporting:
Rubber, rubber products and such
commodities as are manufactured,
processed or dealt in by manufacturers

'NOTICES

of rubber and rubber products, and
equipment, materials and supplies
used in the manufacture of (1) facili-
ties of the Goodyear Tire & Rubber
Company located (2) in the States of
NY, NJ, PA, DE, MD, VA, NC, SC, GA,
AL, MS, LA, KY, OH, IN, IL, MI, WI,
MAN, MO, KS, OK and TX, for 180
days. Applicant intends to tack the au-
thority here applied, for to authority
presently beld by it in MC-86970 and
subs thereunder, and further intends
to interline with other carriers at
Memphis, TN; Nashville, TN ; St.
Louis, MO; Jackson, TN; Fulton, KY;
Union City, TN; Alamo, TN; Trenton,
TN and Dyersburg, TN. Supporting
Shippers(s): The Goodyear 'Tire &
Rubber Company, 1144 E. Market
Street, Akron, OH 44316. Send pro-
tests to: Mr. Floyd A. Johnson, ICC,
100 North'Main Building, Suite 2006,
100 North Main Street, Memphis, TN
,38108.

MC 95876 (Sub-226TA), filed Febru-
ary 9, 1979. Applicant: ANDERSON
TRUCKING SERVICE, INC., 203
Cooper Avenue North, St. Cloud, MN
56301. Representative: Robert D. Gis-
vold, 1000 First National Bank, Minne-
apolis, MN 55402. Iron and steel arti-
cles from Carlinville- Centralia, Flora,
Irvington and 'Sparta, IL and Louisi-
ana, MO to points In IA, NE, ND, SD,
MN, and WI, for 180 days. An underly-
ing ETA seeks 90 days authority. Sup-
porting Shipper(s): Valley Steel Prod-
ucts,, Co., P.O. Box 503, St. Louis, MO
63166. Send protests to: Delores A.
Poe, Transportation Assistant, Inter-
state Commerce Commission, 414 Fed-
eral Building & U.S. Courthouse, 110
South 4th Street, Minneapolis, MN
55401.

MC 95876 (Sub-267TA), filed Febru-
ary 9, 1979. Applicant: ANDERSON
TRUCKING SERVICE, INC., 203
Cooper Avenue North, St. Cloud, MN
56301. Representative: Robert D. GIs-
vold, 1000 First National Bank Build-
ing, Minneapolis, MN 55402. (1) Iron
and steel articles from Sandy Spring,
SC to points in and east of MT, WY,
CO, MN' and TX; and (2) Equipmen4
materials and supplies used in the
manufacture of iron and steel articles
(except comimodities in bulk) from
Bethlehem, PA, Birmingham, AL, At-
lanta, GA, Sterling, It- and Indiana
Harbor, IN to Sandy Spring, SC, for
180. days. Supporting Shipper(s): Over-
land Steel Co., Box 476, Sandy Spring,
SC 29677. Send protests to: Delores A.
Poe, Transportation Assistant, Inter-
state Commerce Commission, 414 Fed-
eral Building & U.S. Courthouse, 110
South 4th Street, Minneapolis, 'MN
55401.

MC 96286 (Sub-6TA), filed Novem-
ber 2, 1978, and published in the 'Fsn-
RAL REGISTER Issue of December 22,
1978, and republished as corrected this

issue. Applicant: ECKNOR, INC., 7
Oakcrest Drive, Huntington Station,
NY 11746. Representative: Piken &
Piken, One Lefrak City Plaza, Flush
ing, NY 11368. (1) Animal feed, from
Tenafly, Newark, Kearny, and Secau-
cus, NJ, to the plantslte and storage
facilities of Suffolk Agway Coop,, Inc.,
at or near Riverhead, NY; (2) animal
feed, from the plantsite and 'facilities
maintained by Dext. Inc., Division of
Scope Industries, at or near Secaucus,
NJ, to points in Suffolk County, NY,
and (3) fertilizer and fertilizer materi-
als, (in bulk, In dump trucks), from
the plantslte of Bethlehem Steel
Corp., at Bethlehem, PA,' to the plant-
site and storage facilities of Agway,
Inc., at or near Riverhead, NY, for 180
days. An underlying ETA seeks 90
days authority. Supporting Shipper(s):
(1) Agway, Inc., P.O. Box 4933, Syra-
cuse, NY 13221. (2) Suffolk Agway
Coop., Inc., 1293 Pulaski Street, River-
head, NY 11901. (30 Dext., Inc., Div. of
Scope Industries, 900 Castle Road, Se-
cauous, NJ 07094. Send protests to:
Maria B. Kejis's, ICC, 26 Federal Plaza,
New York, NY 10007. The purpose of
this republication Is to show the cor-
rect spelling of Riverhead, NY as pre-
viously published.

MC 99234 (Sub-llTA), filed Febru-
ary 1, 1979. Applicant: WESTWAY
MOTOR FREIGHT, INC., 5231
Monroe Street, Denver, CO 80216.
Representative: Leslie R. Kehl, Jones,
Meiklejohn, Kehl & Lyons, 1600 Lin-
coln Center, 1600 Lincoln St., Denver,
CO,80264. (1) Malt beverages from Jef-

-ferson County, CO to points In AZ,
CA, ID, and KS; and (2) Empty con-
tainers and materials )or recyltng
from points in AZ, CA, ID, and KS to
Jefferson County, CO for 180 days.
Underlying ETA seeks 90 days author-
ity. Supporting Shipper(s): Adolph
Coors Co., Golden, CO 80401. Send
protests to: D/S Roger L. Buchanan,
Interstate Commerce Commission, 721
19th St., 492 Customs House, Denver,
CO 80202.

MC 103051 (Sub-475 TA), filed Febru-
ary 2, 1979. Applicant: FLEET
TRANSPORT CO., INC., 934 44th
Avenue, North, Nashville, TN 3720D.
Representative: Russell E. Stone, P,O.
Box 90408, Nashville, TN 37209. Dry
starch, in bulk, in tank vehicles, from
Lexington, NC to Richmond, Va, for
180 days. An underlying ETA seeks 90-
day authority. Supporting Shipper(s):
Grain Processing Cbrp., 1600 Oregon
St., Muscatine, IA 52761. Send protests
to: Glenda Kuss, TA, ICC, Suite A-422
U.S. Courthouse, 801 Broadway, Nash-
ville, TN 37203.

MC 105007 (Sub-45TA), filed Janu-
ary 30, 1979. Applicant: MATSON
TRUCK LINES, INC., 1407 St. John
Avenue, Albert Lea, MN 56007. Repre-
sentative: Val M. Higgins, 1000 First
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National Bank Building, Minneapolis,
MN 55402. Fresh meat and packing-
house products from the facilities of
Wilson Foods' Corporation at Albert
Lea, MN, Cedar Rapids, Des Moines
and Cherokee, IA, and Monmouth, IL
to points in PA, MD, DE. NJ, NY, RI,
CT, MA, VT, NH, ME, and DC, for 180
days. An underlying ETA seeks 90
days'authority. Supporting Shipper(s):
Wilson Foods Corporation, 4545 Lin-
coln Boulevard, Oklahoma City, OK
73105. Send protests to: Delores A.
Poe, Transportation Assistant, Inter-
state Commerce Commission, 414 Fed-
eral Building & U.S. Courthouse, Min-
neapolis, MN 55401.

MC 106674 (Sub-361TA), filed Febru-
ary 2, 1979. Applicant: SCHILLI
MOTOR LINES, INC., U.S. Hwy 24
West, Remington, IN 47977. Repre-
sentative: Jerry L. Johnson (Same ad-

,dress as applicant). Aluminum siding
and accessories, from Southfield, MI,
to points in and east of MN, IA, MO,
AR, and LA, for 180 days. An underly-
ing ETA seeks 90-day authority. Sup-
porting Shipper(s): Alsar, Inc., 21121
Telegraph, Southfield, MI 48037. Send
protests to: Beverly J. Williams,
Transportation Assistant, Interstate
Commerce Commission, 46 East Ohio
Street, Room 429, Indianapolis, IN
46204.

MC 107403 (Sub-1136TA), filed No-
vember 2, 1978, and published in the
FEs EAL REGISTER issue of December
18, 1978 as MC 107403 (Sub-1135TA),
and republished as corrected this
issue. Applicant: MATLACK, INC., 10
W. Baltimore Avenue, Lansdowne, PA
19050. Representative: Martin C.
Hynes, Jr., (same as above). Wax, (in
bulk, in tank vehicles), from Lima,
OH, to Vincennes, IN, for 180 days. An
underlying ETA seeks 90 days authori-
ty. ,Supporting Shipper(s): The Stand-
ard Oil Co., 313 Midland Building,
Cleveland, OH 44115. Send protests to:
T. M. Esposito, 600 Arch Street, Room
3238, Philadelphia, PA 19106. The pur-
pose of this republication is to show
the correct docket number as MC
107403 (Sub-1136TA), in lieu of MC
107403 (Sub-1135TA).

MC 108341 (Sub-128TA), filed De-
cember "6, 1978, and published in the
FEDERAL REGISTER issue of January 29,
1979, and republished as corrected this
issue. Applicant: MOSS TRUCKING
CO., INC., P.O. Box 26125, Charlotte,
NC 28213. Representative: Jack F.
Counts, (same as above). Zinc, zinc
alloy and zinc products, from the
facilities of Jersey Miniere Zinc Com-
pany, Montgomery County, TN to
points in AL, GA, SC, NC, VA, MD,
DE, DC, NJ, PA, NY, MA, CT, and RI,
for 180 days. An underlying ETA seeks
90 days authority. Supporting
Shipper(s): Jersey Miniere Zinc Com-
pany, 2200 First American Center,

Nashville, TN 37323. Send protests to:
Terrell Price, 800 Briar Creek Road,
Room CC516, Mart Office Building,
Charlotte, NC 28205. The purpose of
this republication is to show the cor-
rect scope of the application.

MC 113760 (Sub-15TA), filed Janu-
ary 30, 1979. Applicant: PETCO INC.
INTERSTATE, P.O. Box 478, Com-
merce City, CO 80037.,Representative
Chris J. Markley (same as above). Li-
quified petroleum gas, in bulk in tank
vehicles from Conway, Ulysses, and
Hutchinson, KS to points In CO for
180 days. An. underlying ETA seeks 90
day authority. Supporting Shipper(s):
General Propane, 3600 E. 58th St.,
Commerce City, CO 80022. Send pro-
tests to: DIS Roger L Buchanan, In-
terstate Commerce Commission, 492
U.S. Customs House, 721 19th St.,
Denver, CO 80202.

MC 114569 (Sub-285TA), filed Febru-
ary 7, 1979. Applicant: SHAFFER
TRUCKING, INC., P.O. Box 418, New
Kingstown, PA 17072. Representative:
N. L. Cummins, (same address as appli-
cant). Meats, meat products and meat
by-products, and articles distributed
by meat packinghouses as described in
Sections A and C of Appendix I to the
report in Descriptions in Motor Carri-
er Certificates 61 M.C.C. 209 and 766
(except hides and commodities in
bulk) from the facilities of Hygrade
Food Products Corp. at or near Post-
vile, Storm Lake, Cherokee, and
Sioux City, IA; Omaha, NE; and Fair-
mont, MN to points in the states of
MI, GA, PL, PA, NY, and Boston, MA

,and commercial zones of named origin
and destination points. Applicant has
also filed an underlying ETA seekng
up to 90 days of-operating authority.
Supporting Shipper(s): Hygrade Food
Products Corp., 26300 -Northwestern
Highway, Southfield, MI 48075. Send
protests to: Charles F. Myers, District
Supervisor, Interstate Commerce Com-
mission, P.O. Box 869, Federal Square
Station, 228 Walnut Street, Harris-
burg, PA 17108.

MC 115517 (Sub-9TA), filed October
18, 1978, and published in the FEDERAL
REGISTER Issue of December 1, 1978,
and republished as corrected this
issue. Applicant: B & L TRUCKING
COMPANY, INC., Route 4, Albemarle,
NC 28001. Representative: Joshua J.
Morton, Jr., P.O. Box 267, Albemarle,
NC 28001. Pip, pipe fittings and insu-
lation used in building brick kilns,
hospitals, school buildings and com-
mercial buildings from Albemarle, NC.
point of origination, to the states of
CO, CA, TX, AL, WA, and IA, for 180
days. Applicant intends to tack this
authority with permit No. MC 115517,
docket No. T-640 Sub 5. An underlying
ETA seeks 90 days authority. Support-
ing Shipper(s): Lorch Plumbing &
Heating Co., Inc., P.O. Box 1339, Albe-

marie, NC 28001. Send protests to:
Terrell Price, 800 Briar Creek Road,
Room CC516, Mart Office Building,
Charlotte, NC 28205. The purpose of
this republication is to reflect tacking.

MC 115826 (Sub-397TA), filed Febru-
ary 8, 1979. Applicant: W. J DIGBY,
INC., 6015 East 58th Avenue, Com-
merce City, CO 80022. Representative:
Howard Gore (same address as above).
Meats and meat products; from Lin-
colp, NE to Los Angeles, CA and its
commercial zone, for 180 days. An un-
derlying 90 day ETA has been filed.
Supporting Shipper(s): American
Stores Packing Co., 200 South 2nd,
Lincoln, NE 68501. Send protests to:
District Supervisor Herbert C. Ruoff,
492 U.S. Customs House, 721 19th
Street, Denver, CO 80202.

MC 116254 (Sub-225TA), filed De-
cember 27, 1978. Applicant: CHEM-
HAULERS, INC., 118 East Mobile
Plaza, Florence, AL 35630. Representa-
tive: Randy C. Luffman (same address
as applicant). Weed-killing chemicals,
liquid, (in bulk, in tank vehicles), from
Lemoyne, AI, to Omaha, NE, for 180
days. An underlying ETA seeks up to
90 days authority. , Supporting
Shipper(s): Stauffer Chemical Compa-
ny, Westport, CT 06880. Send protests
to: Mabel E. Holston, Transp. Asst..
ICC, Room 1616, 2121 Building, Bir-
mingham, AL 35203.

MC 117878 (Sub-12TA), filed Febru-
ary 2, 1979. Applicant: DWIGHT
CHEEK, d.b.a. DWIGHT CHEEK
TRUCKING, 4831 East 25th Street,
Amarillo, TX 79103. Representative:
Donald - Wright (same as above).
Meats, meat products, meat by-prod-
ucts, and articles distributed by meat
packing houses, as described in sec-
tions A & C of Appendix I to the
Report in Description in Motor Carri-
er Certificates 61 MCC 209 and 766
(except hides and commodities in bulk
in tank vehicles), from the facilities of
Swift and Company at or near Clovis,
N M and Guymon, OK to all points in
AL. FL, GA, MS, NC, SC, and TN, for
180 days. An ETA requesting up to 90
days authority was granted. Support-
ing Shipper(s): Swift & Company, 115
W. Jackson Blvd., Chicago, IL 60604.
Send protests to: Haskell E. Ballard,
District Supervisor, Interstate Com-
merce Commission-Bureau of Oper-
ations, Box F-13206 Federal Building,
Amarillo, TX 79101.

MC 117940 (Sub-309TA), filed Feb-
ruary 12. 1979. Applicant: NATION-
WIDE CARRIERS, INC., P.O. Box
104, Maple Plain, MN 55359. Repre-
sentative: Allan L. Timmerman, 5300
Highway 12, Maple Plain, MN 55359.
Agricultural chemicals (except com-
modities in bulk) from Muscatine, IA
to points in MO, restricted to traffic
orginating at named origin and des-
tined to named destination, for 180
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days. An underlying ETA seeks 90
days authority. Supporting Shipper(s):
Monsanto Company, 800 North Lind-
bergh Boulevard, St. Louis, MO 63166.
Send protests to: Delores A. Poe,
Transportation Assistant, Interstate
Commerce Commission, 414 Federal
Building & U.S. Court House, Minne-
apolis, MN 55401.

MC 117940 (Sub-310TA), filed .Feb-
ruary 12, 1979. 'Applicant: NATION-
WIDE CARRIERS, INC., P.O. Box
104, Maple Plain, MN 55359. Repre-
sentative: Allarn L. Timmerman, 5300
Highway 12, Maple Plain, MIN 55359.
Foodstuffs (except commodities in
dulk) from the facilities of General
Mills, Inc. in the Chicago, IL Ccmmer-
cial Zone to points in IN, IA, MI, MN,
MO, SD, WI, and Buffalo, NY and Me-
chanicsburg, PA, restricted to traffic
originating at named facilities and des-
tined to named destinations, for 180
days. An underlying ETA seeks 90
days authority. Supporting Shipper(s):
General Mills, Inc., 9200 Wayzata Bou-
levard, 110 South 4th Street, Minne-
apolis, MIN 55440. Send protests to: De-
lores A. Poe, Transportation Assistant,
Interstate Commerce Commission, 414
Federal Building & U.S. Court House,
Minneapolis, MN 55401.

MC 118142 (Sub-207TA), filed Feb-
ruary 2,' 1979. Applicant: M.
BRUENGER & CO., INC., 6250 North
Broadway, Wichita, KS. 67219. Repre-
sentative: Brad T. Murphree, 814 Cen-
tury Plaza Bldg., Wichita, KS 67202.
Bakery Good Ingredients (such com-
modities as are used in the manufac-
ture of bakery goods) except commod-
ities in bulk; from facilities of Pills-
bury Co. at or near Springfield, IL to
points in the State of CO; An underly-
ing ETA seeks 90 days authority. Sup-
porting Shipper(s): The Pillsbury Co.,
608 Second Avenue South, Minneapo-
lis, MN 55402. Send protests to: M. E.
Taylor, District Sup~ervisor, Interstate
Commerce Commission,', 101 Litwin
Bldg., Wichita, KS 67202.

MC 118159 (Sub-315TA), filed Feb-
ruary 2, 1979. Applicant: NATIONAL
REFRIGERATED - TRANSPORT,
INC., P.O. Box 51366, Dawson Station,
Tulsa, OK 74151. Representative:
Warren L. Troupe, 2480 E. Commer-
cial Blvd., Fort Lauderdale, FL 33308.
Such commodities as are dealt in, or
used by, manufacturers and distribu-
tors of lawn and garden supplies from
Norcross, GA to points in AL, FL, MS,
NC, SC, TN, and VA, for 180 days. An
underlying ETA seeks 90 days authori-
ty. Supporting Shipper(s): Stim-U-
Plant, Inc., 2986 Pacific Drive, Nor-
cr6ss, GA 30071. Send protests to:
Connie Stanley, Transportation Assist-
ant, Room 240 Old Post Office &
Court House Bldg., 215 N.W. 3rd,
Oklahoma City, OK 73102.

NOTICES

MC 119641 (Sub-156TA), filed Janu-
ary 31, 1979. Applicant: RINGLE EX-
PRESS, INC., 450 East Ninth Street,-
Fowler, IN 47944. Representative:
Norman R. Garvin, 1301 Merchants
Plaza, Indianapolis, IN 46204. Pallets,
from the facilities of the Potomac
Supply Corp. it Kinsale, VA, to IL, IN,
OH, MI, PA, NY, KY, MN, IA, NJ, DE
and MD, for 180 days. Supporting
Shipper(s): Potomac Supply Corp.,
P.O. Box 8, Kinsale, VA 24488. Send
protests to: Beverly J. Willians, Trans-
portation Assistant, Interstate Com-
merce Commission, 46 East Ohio
'Street, Room 429, Indianapolis, IN
46204.

.MC 123061 (Sub-107TA), filed No-
vember 20, 1978, and published in the
FEDERAL REGISTER issue of January 8,
1979, and republished as corrected this
issue. Applicant: LEATHAM BROTH-
ERS, INC., P.O. Box 16026, Salt Lake

ity, UT 84116. Representative: Harry
• Pugsley, 310 South Main, Salt Lake

City, UT 84101. Feed ingredients, from
Kern, Los Angeles and Fresno Coun-
ties, CA to Caldwell, Nampa, Boise,
Buhl, Twin Falls, and Burley, ID, and
Weber and Salt Lake Counties, UT, for
180 days. An underlying ETA sdeks 90
days authority. Supporting Shipper(s):
R. S. Wilson Company, P.O. Box
15423; 714 W. Olympic Boulevard, Los
-Angeles, CA 90015. Send protests to: L.
D. Helfer, ICC, 5301 Federal Building,
Salt Lake City, UT 84138. The purpose
of this republication is to add Kern to
the territorial description as previous-
ly-omitted.

MC 123294 (Sub-54TA), filed Novem-
ber 29, 1978, and published in the Fum-
ERAL REGISTER issue of January 8,
1979, and republished as corrected this
issue. Applicant WARSAW TRUCK-
ING CO., 1102 West Winona, Warsaw,
IN 46580. Representative: H. E. Miller,
Jr., South Haven Square, U.S. High-
way 6, Valparaiso, IN 46383. Paper and
paper products from Cincinnati,
Dayton and Middletown, OH, to Mil-
waukee, Racine and -Beloit, WI, St.
Louis, MO, points in that part of MI
on and south of Michigan Hwy. 21,
that part of IL on and north of U.S.
Hwy. 40, and that part of IN on and
north' of U.S. Hwy. 40, for 180 days.
An underlying ETA seeks 90 days au-
thority. Supporting Shipper(s): There
are approximately sixteen (16) state-
ments of support attached to the ap-
plication which may be examined at
the Interstate Commerce Commission
in Washington, DC, or copies thereof
which may be examined at the field
office named below. Send prutests to:
Lois Stahl, ICC, 219 S. Dearborn
Street, Everett McKinley Dirksen
Building, Room 1386, Chicago, IL
60604. The purpose of this republica-
tion is to correct territorial description
as previously published.

MC 123294 (Sub-56TA), filed Novem.
ber 29. 1978, and published in the Fun.
EAL REGISTER Issue of January 8,
1979, and republished as corrected this
issue. Applicant: WARSAW TRUCK-
ING CO., INC., 1102 West Winona,
Warsaw, IN 46580. Representative: H.
E. Miller,- Jr., South Haven Square,
U.S. Highway 6, Valparaiso, IN 46383,
Starch from Indianapolis, IN, to
Dayton and Urbana, OH, for 180 days,
An underlying ETA seeks 90 days au-
thority., Supporting Shippek(s):
Howard Paper Mills, Inc., P.O. Box
151, Urbana, OH 43078. Send protests
to: Lois Stahl, ICC, Everett McKinley
Dirksen Building, Room 1386, 219 S.
Dearborn Street, Chicago, IL 60604.
The purpose of this republication is to
show the correct scope of the applica-
tion.

MC 124896 (Sub-79TA), filed Decem-
ber 6, 1978, and published in the FED-;
ERAL REGISTER issue of January 18,
1979, and republished as corrected this
issue. Applicant: WILLIAMSON
TRUCK LINES, INC., Corner Thorne
& Ralston Streets, Wilson, NC 27893.
Representative: Jack H. Blanshan, 205
West Touhy Avenue, Suite 200, Park
Ridge, IL 60068. Refrigeration equip-
ment designed to be installed on motor
vehicles and components therefor, (1)
from Charleston, SC and Louisville,
GA to Bloomington and Minneapolis,
MN; El Paso, TX; Los Angeles, CA:
Salt Lake City, UT; Atlanta, GA: Ra-
leigh and Wilson, NC; and (2) from
Wilson, NC to Atlanta, GA, for 180
days. An underlying ETA seeks 90
days authority. Supporting Shipper(s):
Thermo-King of Wilson, Inc., P.O.
Box 3565, Wilson, NC 27893. Thermo-
King of Raleigh, Inc., Raleigh, NC
27611. Thermo-KXng of Atlanta, Inc.,
1082 Huff Road, N.W., Atlanta, GA
30318. Send protests to: Archie W. An-
drews, ICC, P.O. Box 26896, Raleigh,
NC 27611. The purpose of this republi-
cation is to show the correct scope of
the aplilication as previously pub-
lished.

MC 125335 (Sub-4OTA), filed Decen-
ber 5, 1978, and published In the FED-
ERAL REGISTER Issue of January 24,
1979, and republished as corrected this
issue. Applicant: GOOD-WAY, INC.,
P.O. Box 2283, York, PA 17405. Repre-
sentative: Gailyn L. Larsen, 521 South
14th Street, P.O. Box 81849, Lincoln,
NE 68501. Meats, meat products, meat
by products, and articles distributed
by meat packinghouses, from the facil-
ities of Dubuque Packing Co. at or
near Denison, IA to points in CT, MD,
MA, NJ, NY, DC, and PA, for 180 days.
Supporting Shipper(s): Dubuque Pack-
ing Co., P.O. Box 257, Denison, IA
51442. Send protests to: Charles
Myers, ICC, P.O. Box 869, Federal
Square Station, 228 Walnut Street,
Harrisburg, PA 17108. The purpose of
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this republication is to add District of
Columbia (DC) in destination.

MC 125894 (Sub-11TA), filed Febru-
ary 6, 1979. Applicant: J&R SCHU-
GEL TRUCKING, INC., 301 North
Water Street, New Ulm, MN 56073.
Representative: Robert S. Lee, 1000
First National Bank Building, Minne-
apolis, MN 55402. Feed ingredients
from Cedar Rapids, IA to IL, IN, MI,
MN, OH, and WI, for 180 days. An un-
derlying ETA seeks 90 days authority.
Supporting Shipper(s): Diamond V.
Mills, Inc., P.O. Box 4408, Cedar
Rapids, IA 52407. Send protests to: De-
lores A. P6e, Transportation Assistant,
Interstate Commerce Commission, 414
Federal Building & U.S. Courthouse,
Minneapolis, MN 55401.

MC 126118 (Sub-129TA), filed Febru-
ary 5, 1979. Applicant: CRETE CAR-
RIER CORPORATION, P.O. Box
81228, Lincoln; NE 68501. Representa-
tive: Duane W. Acklie (same address as
above). Wooden kitchen cabinets and
vanities, accessories, materials and
supplies used in the distribution, sale
and installation thereof, from Goshen,
IN and points in its commercial zone
to points in CO, IA, KS, ME, MN, MO,
NE, NH, OK, and VT, for 180 days. An
underlying ETA seeks 90 days authori-
ty.. Supporting Shipper(s): Jim
Bowser, Home-Crest Corporation, 1002
Eisenhower Drive, North, Goshen, IN
46526. Send protests to: Max H. John-
ston, ICC, 285 Federal Bldg., 100 Cen-
tennial Mall North, Lincoln, NE 68508.

Nom-Common control may be involved.
MC 126118 (Sub-130TA), filed Febru-

ary 5, 1979. Applicant: CRETE CAR-
RIER CORPORATION, P.O. Box
81228, Lincoln, NE 68501. Representa-
tive: Duane W. Acklie (same address as
above). Malt beverages, from St. Louis,
MO, and its commercial zone to Fair-
bury, NE, and its commercial zone, for
180 days. An underlying ETA seeks 90
days authority.

Supporting- Shipper(s): Fairbury
Sales Co.; Box 410, Fairbury, NE
68352. Send protests to: Max H. John-

- ston, ICC, 285 Federal Bldg., 100 Cen-
tennial Mail North, Lincoln, NE 68508.

NoTE.-Common control may be Involved.
MC 126717 (Sub-16TA), filed Decem-

ber 1, 1978, and published in the FED-
ERAL REGISTER issue of January 23,
1979, and republished as corrected this
issue. Applicant: WALT'S DRIVE-A-
WAY -SERVICE, INC., 1103 East
Franklin Street, Evansville, IN 47711.
Representative: Warren C. Moberly,
320 N. Meridian Street, Indianapolis,
IN 46204. Trucks of three-quarter ton
capacity and up, modified as construc-
tion equipment (such as not limited to,
cement mixers) and mine, well, or
quarry-drilling equipment and A-
frame, in drive-away service, in second-
ary movements, (1) From Waverly, IA,

Brian, OH. and Chattanooga, TN, to
Ashland, Corbin and Louisville, KY,
and to Evansville and Indianapolis, IN;
(2) from Ashland, KY, to points In
Ohio; (3) from Corbin, KY, to points
in OH, Tennessee, and WV; (4) From
Louisville, KY, to points in Indiana, on
and south of hiterstate Highway 70,
including Indianapolis, IN; (5) From
Evansville, IN, to points in Kentucky
on and west of U.S. Highway 65, and
points in IL, on and south of U.S.
Highway 70; and (6) From Indianapo-
lis, IN, to Louisville, KY; (7) Prom
Olathe, KS, and Minneapolis, MN, to
Indianapolis, IN, and from Indianapo-
lis, IN, to points In all counties from
the Indiana-Ohio State line that will
include Columbus, Dayton, and Green-
ville, and to points In IL In the coun-
ties including Danville, IL, and Shaw-
nee Town, IL, for 180 days. An under-
lying ETA seeks up to 90 days authori-
ty. Supporting Shipper(s): (1) Rudd
Construction Equipment Co., Inc.,
4344 Poplar Level Road, Louisville,
KY 40232. (2) Rudd Equipment Corpo-
ration, 2655 Kentucky Avenue, Indian-
apolis, IN. Send protests to: Beverly J.
Williams Transp. Asst., ICC, Federal
Bldg., & U.S. Courthouse, 46 East
Ohio Street, Room 429, Indianapolis,
IN 46204. The purpose of this republi-
cation is to insert the parenthesis
behind mixdrs, instead of movements.

MC 127042 (Sub-242TA). filed Janu-
ary 31, 1979. Applicant: HAGEN, INC.,
3232 Highway, 75 North, P.O. Box 98--
Leeds Station, Sioux City, IA 51108.
Representative: Robert G. Tessar
(same address as above). Meats, meat
products, and meat by-products, and
articles distributed by meat packing-
houses, as described in Sections A and
C of Appendix I to report in Descrip-
tions in- Motor Carrier Certificates, 61
M.C.C. 209 and 766, (except hides and
commodities in bulk), from Milwau-
kee, WI to points in CA, OR, and WA;
and from Green Bay and Seymour, WI
to points in CA, for 180 days. An un-
derlying ETA seeks 90 days authority.
Supporting Shipper(s): Wisconsin
Packing Company, 4700 N. 132nd St.,
Butler, WI 53007; Packerland Packing
Co., Inc., Box 1184, Green Bay, WI
54305; and Delft Blue Proviml, Inc.,
Route 3, Box 35A, Seymour, WI. Send
protests to: Carroll Russell, ICC, Suite
620, 110 No. 14th St., Omaha, NE
68102.

MC 128246 (Sub-37TA). filed.Janu-
ary 9, 1979, and published in the FED-
ERAL REGISTER issue of February 5,
1979, and republished as corrected this
issue. Applicant: SOUTHWEST
TRUCK SERVICE, P.O. Box AD,
Watsonville, CA 95076. Representa-
tive: William F. King, Suite 400, Over-
look Building, 6121 Lincolnia Road,
Alexandria, VA 22312. Authority
sought to operate as a contract earri-

er, by motor vehicle, over irregular
routes, transporting:. Cheese, cheese
foods and cheese spreads, from points
in MN and WI, to the facilities of
Safeway Stores, Inc., at or near Car-
thage, MO, under a continuing con-
tract or contracts with Safeway
Stores. Inc., for 180 days. An underly-
ing ETA seeks 90 days authority. Sup-
porting' shipper(s): Safeway- Stores,
Inc., 5825 E. 14th Street, Oakland, CA
94660. Send protests to: IL 1. Butler,
211 Main-Suite 500, San Francisco,
CA 94105. The purpose of this republi-
cation is to show complete commodity
description as previously omitted.

MC 133659 (Sub-4TA), filed January
16, 1979. Applicant: LIVINGSTON
STORAGE AND TRANSFER CO.,
INC., 4301 Allied Drive, Columbus,
Georgia 31903. Representative: Jack
Pearce, 1000 Connecticut Avenue,
N.W., Washington, D.C. 20036. (1)
Those commodities, the transporta-
tion of which, by reason of their size
or weight, require specialized handling
or equipment from within the area
surrounding Columbus, GA, described
as follows: Beginning with and includ-
Ing Brunswick, GA, west on U.S. Hwy.
84 to and including Waycross, GA,
then west on US. Hwy. 82 to and in-
cluding Albany, GA, then west on Ga.
Hwy. 62 to the Alabama border, then
west on AL Hwy. 52 to and including
Dothan, AL, then west on US. Hwy.
84 to and including Opp, AL, then
north on U.S. Hwy. 331 to and includ-
ing Montgomery, AL, then north on
Interstate Rt. 65 to and including Bir-
mingham, and Fairfield, AL, then
north on Interstate Rt. 59 to and in-
cluding Gadsden, AL. then east on
U.S. Rt. 278 to and including Cedar-
town, GA, then south on U.S. Rt. 27 to
and including Carrollton; GA, then
east on Ga- Hwy. 16 to Interstate Rt.
75. then south on Interstate Rt. 75 to
and including, Macon. GA, then east
on Interstate Rt. 16 to and including
Savannah, GA, To points within the
territory described as follows: GA, AL,
that portion of MI east of Interstate
RLt. 55 from the TN border to and in-
cluding Jackson, and on or east of RT
49 from Jackson to and including
Gulfport; that portion of TN south of
Interstate Rt. 40; that portion of NC
both on or west of U.S. Hwy. 21 and
south of Interstate Rt. 40; that por-
tion of SC on or west of U.S. Hwy. 21
from the NC border to and including
Columbia and west of Interstate Rt. 26
from Columbia to and including
Charleston; and, that portion of FL
north of Interstate Rt. 4, and St. Pe-
tersburg, FM., and those same com-
modities on return if rejected or for
the purposes of repair, further manu-
facturing or other handling by the
original shipper, (2) scrap metal, fer-
rous and non ferrous, between all
points and places in the territory de-
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scribed as follows: GA, _AL, that por-
tion of MI east of Interstate Rt. 55
from the TN border to and including
Jackson; and on or east of Rt. 49 from
Jackson to and including Gulfport;
that portion of TN south of Interstate
Rt. 40; that portion of NC both on or
west of U.S. Hwy. 21 and south of In-
terstate Rt. 40; that portion of SC on
or west* of U.S. Hwy. 21 from the NC
border to and including Columbia, and
west of Interstate Rt. 26 from Colum-
bia to and including Charleston; and,
that portion of Florida north of Inter-
state Rt. 4, and St. Petersburg, FL, for
180 days. An underlying ETA seeks 90
days authority., Suppprting-shipper(s):
There are 21 shippers. Their state-
nents may be examined at the office

listed below and headquarters. Send
protests to: Sara K. Davis, ICC, 1252
West Peachtree Street, N.W., Atlanta,
GA 30309.

MC 134477 (Sub-317TA), filed Janu-
ary 1, 1979. Applicant: SCHANNO
TRANSPORTATION; INC., 5 West
Mendota Road, West St. Paul, MN
55118. Representative: Robert P. Sack,
P.O. Box 6010, West St. Paul, MN
55118. Mea4 meat products, meat by-
products and articles distributed by
meat packinghouses, as described in
Sections A and C of Appendix I to the
report in Descriptions in Motor Carri-
er Certificates, 61 M.C.C. 209 and 766
(except )ides and commodities in
bulk) from the facilities of United
Packing Co., Inc. at Denver, CO to
points in CT, MA, NJ, NY, and PA, for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper(s):
United Packing Co., Inc.; 5000 Clark-
son Street, Denver, CO 80216. Send
protests to: Delores A. Poe, Txanspor-
tation Assistant, Interstate Commerce
Commission, 414 Federal Building &
U.S. Court House, Minneapolis,' MN
55401."

MC 134477 (Sub-320TA), filed Febru-
ary 5, 1979. Applicant: SCHANNO
TRANSPORTATION, INC., 5 West
Mendota Road, West St. Paul, WN
55118. Representative: Robert P_ Sack,
P.O. Box .6010, West St. Paul, -MN
55118. Cleaning, washing, buffing or
polishing compounds, textile softener,
lubricants, hypochlorite solution, de-
odorants or disinfectants, paints,
stains or varnishes, plastic bags, filters
(except commodities in bulk) from the
facilities of Economics Laboratory,
Inc. at or'near Joliet, IL to points in
IA, MO and NE, for 180 days. An uder-
lying ETA seeks 90 days authority.
Supporting shipper(s): Economics Lab-
oratory, Inc., Osborn Building, St.
Paul, MN 55102. Send protests to: De-
lores A. Poe, Transportation Assistant,
Interstate Commerce Commission, 414
Federal Building & U.S. Court House,
Minneapolis, MN 55401.

'NOTICES

MC 134477 (Sub-322TA), filed Febru-
ary 2, 1979. Applicant: SCHANNO
TRANSPORTATION, INC., 5 West
Mendota Road, West St. Paul, MN
55118. Representative: Robert P. Sack,
P.O. Box '6010, West St. Paul, MN
55118. Mea(s, meat products, meat by-
products and articlis distributed by
meat packing-houses as described in
Sections A and C of Appendix r to the
,report in Descriptions in Motor Carri-
er Certificates, 61 MC.C. 209 and 766
(except commodities- in bulk and
hides) from the facilities of Green Bay
Dressed Beef located at Green Bay,
WI to points in TX, for 180 days. An
uderlying ETA seeks 90 days authori-
bty. Supporting shipper(s): Green Bay
-Dressed Beef, Inc., 520 Lawrence
Street, Green Bay, WI 54303. Send
protests to: Delores A. Poe, Transpor-
tation Assistant, Interstate Commerce
,Commission, 414 Federal Building &
U.S. Court House, Minneapolis, MN
55401.

MC 135639 (Sub-12TA), filed Febru-
ary 6,1979. Applicant: QUEENSWAY,
INC., 105 N. Keyser Ave., Old Forge,
PA 18518. Representative: John W.
Frame, Box 626, 2207 Old Gettysburg
Road, Camp Hill, PA 17011. Such
commodities as are dealt in by retail,
wholesale, chain and food distribution
facilities, including materials and sup-
plies used in connection with or inci-
dental to the sale, manufacture, distri-
bution of the above-named commod-
ities, between points in NY on and
West of 1-81, on the one hand, and, on
the other, Jersey City, Newark, Pas-
Saic and Paterson, NJ, and points in
NJ on and north of NJ Hwy 33, and
'Scranton, Wilkes-Barre and Philadel-
phia, PA, for 180 days. An uderlying
ETA seeks 90 days authority. Support-
ing shipper(s): There are 21 shippers.
'Their statements may be examined at
the office listed below 'and Headquar-
ters. Send protests to: P. J. Kenwor-
thy, DS, ICC, 314 US Post Office
Bldg., Scranton, PA 18503.

MC i36013 (Sub-5TA), filed Febru-
ary 1, 1979. Applicant: BAKERS-
FIELD EXPRESS, INC., 1825 De La
Cruz Blvd., Santa Clara, CA 95050. Re-
presenative: Wiliam J. Monheim, P.O.
Box 1756, Whittier, CA 90609. Con-
tract carrier irregular routes: Mineral
wool and mineral wool products, insu-
lating- material, fibrous glass and fi-
brous glass products, flexible air duct
and 'glass fiber, rovings, yarn and
strands (except commodities in bulk),
from Chowchilla, CA, to points in AZ,
CO, ID, MT,. NV,,NM, OR, TX, UT,
WA, and WY, for the account of Cer-
tain-Teed Products Corp., for '180
days. Supporting shipper(s): Certain-
Teed Products Corp., P.O. Box 860,
Valley Forge, PA 19482. Send protests
to: M. M. Butler, DS, ICC, 211 Main,,
Suite 500, San Francisco, CA 94105.

MC 136796 (Sub-4TA), filed Febru-
ary 7, 1979. Applicant: CHARLES
OTTO, d.b.a. OTTO TRANSFER, 417
Elm Street, Delano, MN 55328. Repre-
sentative: John B. Van de North, Jr.,
2200 First National Bank Building, St.
-Paul, MN 55101. Contract carrier: Ir-
regular routes: Metal shoring and scaf-
folding and materials, equipment and
supplies used in the installation therd-
of (except commddities in bulk) be-
tween points in the United States, lim-
ited to traniportatlon service to be
performed under a continuing
contract(s) with Advance Shoring
Company at Saint Paul, MN,'for 180
days. Supporting Shipper(s): Advance
Shoring Company, 1400 Jackson
Street, P.O. Box 17007, St. Paul, MN
55117. Send protests to: Delores A.
Poe, Transportation Assistant, Inter-
state Commerce Commission, 414 Fed-
eral Building & U.S. Courthouse, Min-
neapolis, MN 55401.

MC 138000 (Sub-42TA), filed Decem-
ber 22, 1978. Applicant: ARTHUR H.
F LTON, INC., P.O. Box 86, Stephens
City, VA 22655, Representative:
Edward N. Button, 1329 Pennsylvania
Ave., P.O. Box 1417, Hagerstown, MD
21740. Apple products and juices, from
Winchester, VA and Martinsburg, WV
and their respective commercial zones
to points in MI, NC, SC, GA, FL, AL,
TN, KY, WV, MD, VA, and DC, for
180 days. An underlying ETA seeks 90
days authority. Supporting Shipper(s):
National Fruit Products Co., P.O. Box
2040, Winchester, VA 22601. Shenan-
doah Apple Co-operative, Inc., P.O.
Box 425, Winchester, VA 22601. Send
protests to: T. M. Esposito, Transpor-
tation Asst., 600 Arch St., Room 3238,
Philadelphia, PA 19106.

MC 138328 (Sub-79TA), filed Febru-
ary 5, 1979. Applicant: CLARENCE L.
WERNER, d.b.a. WERNER ENTER-
PRISES, 1-80 and Highway 50,
Omaha, NE 68137. Representative:
James F. Crosby, P.O. Box 37205,
Omaha, NE 68137. Dry fertilizer, from
the facilities of FrIt Industries, Inc., at
.or near Humboldt, IA to points In CA,
ID, OR, and WA, for 180 days. Re-
stricted to shipments originating at
the named origin and destined to the
named destination. An underlying
ETA seeks 90 days authority. Support-
ing Shipper(s): David W. Benefleld,
Frit Industries, Inc., Humboldt, IA
50548. Send protests to: Carroll Rus-
sell, ICC, Suite 620, 110 No. 14th St.,
Omaha, NE 68102,

MC 138627 (Sub-44TA), filed Novem-
ber 21, 1978, and published in the FD-
ERAL REGISTER issue of January 10,
1979, and republished as corrected this
issue. Applicant: SMITHWAY
MOTOR XPRESS, INC., P.O. Box
404, Fort Dodge, IA 50501. Repre
sentative: Arlyn L. Westergren, 7101
Mercy Road, Suite 106, Omaha, NE
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68106. Lumber and -lumber mill prod-
ucts, from Oshkosh, WI, to points in
AR, IL, IN, IA, KS, MI, MN, MO, NE,
ND, OK, and SD, for 180 days. An un-
derlying ETA seeks 90 days authority.
Supporting shipper(s): Pluswood, Inc.,
P.O. Box 2248, Oshkosh, WI 54903.
Send protests to: Herbert W. Allen,
ICC, 518 Federal Building, Des
Moines, IA 50309. The purpose of this
republication is to add the State of
Michigan (MI) as previously omitted.

MC 139482 (Sub-91TA), filed Febru-
ary 6, 1979. Applicant: NEW ULM
FREIGHT LINES, INC., P.O. Box 877,
New Ulm, MN 56073. Representative:
James E. Ballenthin, 630 Osborn
Building, St. Paul, MN 55102. Food-
stuffs, and food curing, preserving and
seasoning compounds from Rochester,
NY and points in its commercial zone
to Owensboro, KY, for 180 days. An
underlying ETA seeks 90 days authori-
ty. Supporting Shipper(s): RAGU
Foods, Inc., 33 Benedict Place, Green-
wich, CT 06830. Send protests to: De-
lores A. Poe, Transportation Assistant,
Interstate Commerce Commission, 414
Federal Building & U.S. Court House,
Minneapolis, MN 55401.

MC 139495 (Sub-413 TA), filed Feb-
ruary 6, 1979. Applicant: NATIONAL
CARRIERS, INC., P.O. Box 1358, Lib-
eral, KS 67901. Representative: Her-
bert Alan Dubin, 1320 Fenwick Lane,
Silver Spring, MD 20910. FOOD-
STUFFS (except in bulk) from points
in OR, WA & ID To GA, IL, NY, MA,
TX, NC, OH, KY, IA, TN, FL, PA,
MD, KS, MO, WI, VA, WV & IN. Sup-
porting Shipper(s): Lamb-Weston, A
Div. of Amfac Foods, Inc., P.O. Box
23517, Portland, OR 97223.-Send pro-
tests to: M. E. Taylor, District Supervi-
sor, Interstate Commerce Commission,
101 Litwin Bldg., Wichita, KS 67202.

MC 140024 (Sub-140TA), filed Febru-
ary 1, 1979.- Applicant: J. B. MONT-
GOMERY, INC., 5565 East 52nd Ave.,
Commerce City, CO 80022. Repre-
sentative: John F. DeCock (same ad-
dregs as above). Meats and meat prod-
ucts from Denver, CO and points in its
commercial zone to points in CA, NV,
OR, UT and WA for 180 days. Under-
lying ETA.for 90 days filed. Support-
ing Shipper(s): Flavorland Industries,
Inc., 5590 High St.,-Denver, CO 80216.
Send protests to: D/S Roger L. Bu-
chanan, Interstate Commerce Com-
mission. 492 U.S. Customs House, 721
19th St., Denver, CO 80202.

MC 140205 (Sub-3TA), filed Febru-
ary 2, 1979. Applicant: MOUW
TRANSPORTATION, INC., 307
Maple Drive, Sibley, IA 51249. Repre-
sentative: Samuel Rubenstein, 301
North Fifth St., Minneapolis, MN
55403. Meat; meat products, meat by-
products and articles distributed by
meat packinghouses as described in
Sections A, B, and C of Appendix I to

the report in Descriptions in Motor
Carrier Certificates, 61 M.CC 209 and
766 (except hides and skins and com-
mnodities in bulk), from the facilities
utilized by John Morrell & Co. at or
near Sioux Falls, SD; Estherville and
Sioux City, IA; and Worthington, N,
to points in AL, FL, GA, LA, MS. NC,
OK, SC, TN, and TX, for 180 days. An
underlying ETA seeks 90 days authori-
ty. Supporting Shipper(s): Curt Y.
Hopkins, John Morrell & Co., 208 S.
LaSalle St., Chicago, IL 60606. Send
protests to: Carroll Rvssell, ICC, Suite
620, 110 No. 14th St., Omaha, NE
68102.

MC 141781 (Sub-14TA), filed Febru-
ary 5, 1979. ^Applicant: LARSON
TRANSFER & STORAGE CO., INC.,
10700 Lyndale Avenue South, Minne-
apolis, MN 55420. Representative:
Samuel Rubenstein, 301 North Fifth
Street, Minneapolls, MN 55403. Metal
containers, container ends and materi-
als and supplies used in the manufac-
ture and distribution of containers
from Chicago, IL and Gary, IN to all
points in MN, WI and IA, for 180 days.
Supporting Shipper(s): National Can
Corporation, 8101 West Higgins Road.
Chicago, IL 60631. Send protests to:
Delores A. Poe, Transportation Assist-
ant, Interstate Commerce Commis-
sion, 414 Federal Building & U.S.
Court House, Minneapolis, MN 55401.

MC 142262 (Sub-5TA), filed Febru-
ary 1, 1979. Applicant* BERNARD PA-
VELKA TRUCKING, INC., Route 1,
Box 263B, Hastings, NE, 68901. Repre-
sentative: Bradford E. Kistler, P.O.
Box 82028, Lincoln, NE., 68501. Meat,
meat products, meat by-products and
articles distributed by meat packing-
houses, as described in Scctifons A and
C of Appendix I to the report in Motor
Carrier Certificates, 61 MCC, 209 and
766 (except commodities in bulk, in
tank vehicles), from the facilities of
Dugdale Packing Company at Darr,
NE, to points in IA, IL, WI, IN, M and
OH, under a continuing contract(s)
with Dugdale Packing Company, St.
Joseph, MO. An underlying ETA seeks
90 days authority. Supporting
Shipper(s): Robert L. Miller, Trans-
portation Manager, Dugdale Packing
Company. P.O. Box 697, St. Joseph,
MO. 64503. Send protests to: Max H.
Johnston, District Supervisor, 285
Federal Building & Courthouse, 100
Centennil Mall North, Lincoln, NE
68508.

MC 143236 (Sub-26TA), filed Janu-
ary 31, 1979. Applicant: White Tiger
Transportation, Inc., 40 Hackensack
Avenue, Kearny. NJ 07032. Repre-
sentative: Elizabeth Eleanor Murphy,
40 Hackensack Avenue, Kearny, NJ
07032. See Appendix L Authority
sought to operate as a common carrier
over irregular routes transporting (1)
stack corrosion and emission control

Inhibitors (except commodities in
bulk) In dry vans and vehicles
equipped with mechanical refrigera-
tion, and (2) equipment, machinery,
parts and supplies used in conjunction
with the commodities in (1) above be-
tvween the facilities of Apollo Chemical
Co., located at or near Totowa, NJ,
Fairfield, NJ, and Whippany, NJ, on
the one hand, and, on the other to
points in Virginia, Missouri, Ohio,
Minnesota, Georgia, Arkansas, Colora-
do, Tennessee, Kansas, Louisiana,
Michigan, North Carolina, Oklahoma,
South Carolina, Texas, Wisconsin,
West Virginia, Connecticut, Nevada,
Alabama, New York, Maryland, Cali-
fornia, Illinois, and Indiana. Also be-
tween Marshall, Texas and points in
Maumee, Ohio and Louisiana, Missou-
ri, for 180 days. An underlying ETA
seeks 90 days authority. Supporting
Shipper(s): Apollo Chemical Corpora-
tion. 35 South Jefferson Road, Whip-
pany, NJ 07981. Send protests to:
Robert E. Johnston, District Supervi-
sor, Interstate Commerce Commission,
9 Clinton Street, Newark, New Jersey
07102.

MC 143775 (Sub-64TA), filed Febru-
ary 6, 1979. Applicant: PAUL YATES,
INC., 6601 -West Orangewood. Glen-
dale, AZ 85301. Representative: Mi-
chael R. Burke "same as Applicant!'
(1) Paper and paper products and (2)
commodities produced or distributed
by converters and manufacturers of
paper and paper products (except in
bulk), From Portage and Wood Coun-"
ties. WI to points in AZ, CA, OR, and
WA, for 180 days. An underlying ETA
seeks 90 days authority. Supporting
Shipper(s): Nekoosa Papers Inc., 100
Wisconsin River Dr., Port Edwards,
WI 54469. Send protests to: Thomas
Klobas, Acting District Supervisor, In-
terstate Commerce Commission, 2020
Federal Building, 230 North First
Avenue, Phoenix, Arizona 85025.

MC 144117 (Sub-24TA), filed Decem-
ber 18, 1978. and published in the FED-
RL RL-xaram Issue of January 29,
1979, and republished as corrected this
Issue. Applicant: TLC LINES, INC.,
1666 Fablck Drive, P.O. Box 1090.
Fenton, MO 63026. Representative:
Jack H. Blanshan, Suite 200, 205 W.
Toughy Avenue, Park Ridge, IL 60068.
Photographic materials, equipment,
chemicals and supplies, from the facil-
ities of Eastman Kodak Company at
Rochester, NY, to the facilities of
Eastman Kodak Company, San
Ramon, Hollywood and Whittier. CA
and Dallas, TX and points in the com-
mercial zones of the named destina-
tion cities, for 180 days An underlying
ETA seeks 90 days authority. Support-
Ing Shipper(s): Eastman Kodak Com-
pany, 2400 Mount Road Boulevard,
Rochester, NY 14650. Send Protests
To: P. E. Binder, ICC, Room 1465, 210
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N. 12th Street, St. Louis, MO 63101.
The purpose of this republication is to
show the complete scope of apbplica-
tion as previously omitted.

MC 144209 (Sub-4TA), filed Febru-
ary 5, 1979. Applicant: ERWIN
TRUCKING, INC., 9200 "F" St.,
Omaha, NE 68127. Repfesentative:
Paul D. Kratz,. Suite 610, 7171 Mercy
Rd., Omaha, NE- 68106. Meat, meat
products, meat by.products, and arti-
cles distributed by meat packinghouses
as described in Sections A & C of Ap-
pendix I to the Report in Descriptions
in Motor Carrier Certificates, 61
M.C.C. 209 & 766 (except hides and
commodities in bulk), from the facili-
ties of Beef Nebraska, Inc., at Omaha,
NE to Schenectady, NY,,for 180 days.
An underlying ETA seeks 90 days au-
thority. Supporting Shipper(s): Mi-
chael M. Erman, Beef Nebraska, Inc.,
3301 "G" Street, Omaha,-NE 68107.
Send. Protests To: Carroll Russell,

"ICC, Suite 620, 110 -No. 14th St.,
Omaha, NE 68102.

MC 144747 (Sub-2TA), filed October
24, 1978, and published in the FEDERAL
REGISTER issue of December 22, 1978,
and republished as corrected this
issue. Applicant: INTERSTATE
EQUIPMENT CO., INC., 22821 N. 81st'
Avenue, Peoria, AZ 85345. Representa-
tive: Lewis P. -Ames, Phil B. Hammond,
Shimmel,, Hill, Bishop & Gruender,
10th Floor, 111 W. Montoe, Phoenix,
AZ 85003. Authority sought to operate
as a contract carrier, by motor vehicle,
over irregular routes, transporting: (A)
materials, equipment and supplies
used or useful in the manufacture Of
wooden flush doors; (1) from points in
the United States (except AK and HI)
to the facilities of Walled Lake Door
Company at Tupelo, MS, Cameron,
TX, Mobile, AL and Orange, CA; (2)
between the facilities of Walled Lake
Door Company at Tupelo, MS, Ca-
meron, TX, Mobile, AL, Orange, CA,
Jasper, FL and Savannah, GA; and (B)
wooden flush doors and component
parts thereof, from the facilities of
Walled Lake Door Company at (1)
Tupelo, MS, to points in IL, WI, MN,
IA, MI, IN, OH, NC, SC, GA, AL, and
FL; (2) Orange, CA, to points in AZ,
NV, NM, UT, CO, OR, and WA; (3) Ca-
meron, TX, to points in AR, MO, IL,
KS, CO, NE, ND, SD, MN, OK, and
IA; (4) Mobile, AL, to points in GA,
FL, TX, LA, OK, KS, NE, ND, SD, CO,
NM, WI, and ID, for 180 days..Re-
stricted in (A) and (B) above to- the
transportation of shipments originat-
ing at or destined to the facilities of
Walled Lake Door Company and to
the transportation of - shipments
moving under a continuing contract or
contracts with Walled Lake Door Corn
pany of Phoenix, AZ. An underlying
ETA seeks 90 days authority. Support-
ing Shipper(s): Walled, Lake Door
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Company, P.O. Box 32458, 4527 N.
16th Street, Phoenix, AZ 85064. Send
Protests To: Andrew V. Baylor, ICC,
Room 2020 Federal Building, 230 N.
-First Avenue, Phoenix, AZ 85025. The
purpose of this republication is to in-
clude the state of South Carolina (SC)
as previously omitted.

MC 144879 (Sub-3TA), filed Febru-
ary 12, 1979. Applicant: D AND J.
TRANSFER CO., Highway 4 North,
Sherburn, MN 56171. Representative:
Lavern R. Holdeman, Peterson,
Bowman, Swanson & Johanns, 521
South 14th Street, Suite 500, P.O. Box
81849, Lincoln, NE 68501. Contract
carrier: irregular routes: Carcass meat
from the facilities of Iowa Beef Pro-
cessors, Inc., at or near Luverne, MN
to the facilities of Iowa Beef Proces-
sors, Inc., at or near Dakota City, NE,
for 180 days. An underlying ETA seeks
90 days authority. Supporting
shipper(s): Iowa Beef Processors, Inc.,
Dakota City, NE 68731. Send protests
to: Delores A. Poe, Transportation As-
sistant, Interstate Commerce Commis-
sion, 414 Federal ,Building & U.S.,
Court 'House, 110 South 4th Street,
Minneapolis, MN 55401.

MC 144927 (Sub-STA), filed Novem-
ber 24, 1978, and published in the FED-
ERAL REGISTER issue of December 22,
1978, and republished as corrected this
issue. Applicant: REMINGTON
FREIGHT LINES, INC., Box 315, U.S.
24 West, Remington, IN 47977. Repre-
sentative: Robert B. Hebert, Harrison,
Moberly & Gaston, 320 North Merid-
ian Street, 777 Chamber of Commerce
Building, Indianapolis, IN 46204. Food-
stuffs, (except in bulk), from the facili-
ties of Griffith Laboratories, U.S.A.,
Inc.* at Union City and Los Angeles,
CA; Alsip and Chicago, IL; Lithonia,
GA; Union, NJ and Mayland, TN t6 all
points in the U.S. except AK and HI;
and materials and supplies used in the
manufacture of foodstuffs, (except in
bulk), from all points in' the U.S.
(except AK and HI), to the facilities of
Griffith Laboratories, U.S.A., Inc. at
Union City and Los Angeles, CA; Alsip
and Chicago, IL; Lithonia, GA; Union,
NJ; Mayland, TN and Remington, IN,
for 180 days. Supporting shipper(s):
Griffith Laboratories, U.S.A., Inc.,
12200 South Central Avenue, Alsip, IL
60658. Send protests to: J. G.- Gray,
ICC, 343 West Sayne Street, Suite 113,
Fort Wayne, IN 46802. The purpose of
this republication is to show complete
scope of the application as previously
omitted.

MC 145135 (Sub-lTA), filed August
11, 1978, and published in the FEDERAL
REGISTER issue of October 13, 1978,
and republished as corrected this
issue. Applicant: JOHN E. DILLON,

f T/A 'DILLON TRUCKING COMPA-
NY, P.O. 'Box 144, Farmville, VA
23901. Representative: Carroll B. Jack-

son, 1810 Vencennes Road, Richmond,
VA 23229. Buildings, knocked down;
parts; attachments; and materials and
supplies when moving with buildings,
from the site of Traditional Log
Homes, Inc., at or near State Road
(Surry Ct.) NC, to points in DC, KY,
MD, OH, SC, TN, VA and WV, for 180
days. An underlying ETA seeks 90
days authority. Supporting shipper(s):
Traditional Log Homes, Inc., Route 2,
Box 198, State Road, NC 28676. Send
protests to: Paul D, Collins, Room 10-
502 Federal Building, 400 North 8th
Street, Richmond, VA 23240. The pur-
pose of this republication is to reflect
the proper destination states.

MC 145582TA, filed October 19,
1978, and published in the FEDERAL
RE61STER issue of December 1, 1978;
and republished as corrected this
issue. Applicant: DENMARK TRUCK-
ING, INC., 730 Main Street, P.O, Box
1274, Greenville, MS 38701. Repre-
sentdtive: Harold H. Mitchell, Jr.,
Wynn & Bogen, Attorneys at Law, 120
South Poplar Street, P.O. Box 1295,.
Greenville, MS 38704. Authority
sought to operate as a contract carri-
er, by motor vehicle, over Irregular
routes, transporting: (1) Beer and malt
beverages and containers (except com-
modities in bulk) between the facilities
of the Anheuser Busch Brewery at or
near St. Louis, MO and points in MS,
under a continuing contract or con-
tracts with Anderson Beverage Co.,
Riverside Distributors, Inc., and Char-
lie Peyton Distributors, Inc., A & B
Distributors, Inc.; and (2) Metal wire
products and hinges; molded rubber
and metal products; and kitchen cabi-
nets, laminated products and materi-
als, supplies, and component parts of
kitchen cabinets and vanity cabinets
between points in MS and points In
MO, IL, and TN, under continuing
contracts with Hager Hinge & Sons
Co., Inc., Moeller Manufacturing Co.,
Inc., and Ampco Division of Chromal-
loy, for 180 days. An underlying ETA
seeks 90 days authority. Supportihg
Shipper(s): There -are (7) statements
of support attached to the application
which may be examined at the Inter-
state Commerce Commission in Wash-
ington, DC, or copies thereof which
may be examined at the field office
named below. Send protests to: Alan
C. Tarrant, Room 212, 145 East Amite
Building, Jackson, MS 39201. The pur-
pose of this republication is to show
the complete scope of application as
previously omitted.

MC 145710TA, filed November 8,
1978, and published in the FEnAL
REGISTER issue of December 28, 1978,
and republished as corrected this
issue. Applicant: CHARLES ALBERT

- MACON, d.b.a." MACON FARMS
TRUCK AND TRUCK LEASING, 101
Evans Road, Cheraw;-SC 29520. Repre-
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sentative: Robert W. Gerson or James
W. Freeman, 1400 Candler Building,
Atlanta, GA 30303. Authority sought
to operate as a contract carrier, by
motor vehicle, over irregular routes,
transporting* Containers, tontainer
components and ends, container clo-
sures, and materials, equipment and
supplies used in the manufacture and
distribution -of containers, container
ends and container closures, except
commodities in bulk,-between points in
SC on the one hand, and on the other,
points in AL, AR, DE, GA, KY, LA,
MD, MS, MO, NJ, NC, PA, TN, TX
and VA, under a continaing contract
or contracts with Crown Cork and
Seal, Inc., for 180 days. An underlying
ETA seeks 90 authority. Supporting
Shipper(s): Crown Cork and Seal, Inc.,
P.O. Box 792, Cheraw, SC 29520. Send
protests to: E. E. Strotheid, ICC,
Room 302, 1400 Building, 1400 Pickens
Street, Columbia, SC 20201. The pur-
pose of this republication is to show
correct scope of the application.

MC 145817TA, filed December 1,
1978, and published in the FEERAL
REGISTER issue of January 18, 1979,
and republished as corrected this
issue. Applicant: RECREATIONAL
PRODUCTS TRANSPORT, INC., Ux-
bridge Road (Route 16), Mendon, MA
01756. Representative: Mr. S. L. Watts,
TDS, Inc., 1050 Waltham Street, Lex-
ington, MA 02173. Boats new or used,
and other products, dealt with in the
recreational marine products industry
(except in bulk), proposed operation
will be between points in the states of
CT, MA, ME, NH, NY, RI and VT, on
the one hand, and, on the other,
points in the United States, excepting
AK and HI, for 180 days. An underly-
ing ETA seeks 90 days authority. Sup-
porting Shipper(s): Jessee P. White,
Inc., Uxbridge Road, Mendon, MA
01756. The Mariner Yacht Co., Inc.,
P.O. Box 425, E. Rochester, NL Mar-
quis Boats, Inc., P.O. Box 1025, Harts-
ville, SC 29550. Ebko Industries, Inc.,
P.O. Box 211, Hastings, NE 68901. The
purpose of this republication is to
complete supporting shippers.

MC 146182 (Sub-ITA), filed January
31, 1979. Applicant: GARY GRAY.
Box 48, Delaware, NJ 07833. Repre-
sentative: Joseph F. Hoary, 121 South
Main Street, Taylor, PA 18517. Con-
tract carrier, irregular routes, Gaso-
line and distallates-in bulk from
Newark, NJ and Changewater, NJ to
points in Carbon, Schuykll, Lacka-
wanna, Lehigh, Luzerne, Lycoming,
Northampton and Monroe Counties,
PA and Orange and Rockland Coun-
ties, NY for 180 days. An underlying
ETA seeks 90 days. Supporting
Shipper(s): Getty Refining and Mar-
keting Company, Traffic-Manager-
Eastern Region, P.O. Box 1650, Tulsa,
OK 74102. Send protests to: Joel Mor-

rows, D/S, TCC, 9 Clinton Street.
Room 618, Newark, NJ 07102.

MC 146273TA, filed February 6.,
1979. Applicant: BUESING BROS.
TRUCKING INC., 2285 Daniels
Street, Long Lake, IN 55356. Repre-
sentative: Robert S. Lee, 1000 First
National Bank Building, Minneapolis,
MN 55356. Soda ash from Green
River, WY to Rosemount, MN, for 180
days. An underlying ETA seeks 90
days authority. Supporting Shipper(s):
Brockway Glass Company, Inc., 13500.
South Robert Trail, Rosemount, MN.
Send protests to: Delores A. Poe,
Transportation Assistant, Interstate
Commerce Commission. 414 Federal
Building and U.S. Court House. Min-
neapolis, MN 55401.

By the Commission.
_ H.G. HommE Jr.,

Secretary.

[FR Doc. 79-7603 Filed 3-12-79; 8:45 aml

[7035-01-M]

[Volume No. 16]

PERMANENT AUTHORITY DECISIONS

Dedsion-Notice

Decided' February 16, 1979.
The following applications are gov-

erned by Special Rule 247 of the Com-
mission's Rules of Practice (49 CFR
§ 1100.247). These rules provide,
among other things, that a protest to
the granting of an application must be
filed with the Commission within 30
days after the date notice of the appil-
cation is published in the FEDERAL
REGIsTER. Failure to file a protest,
within 30 days, will be considered as a
waiver of opposition' to the applica-
tion. A protest under these rules
should comply with Rule. 247(e)(3) of
the Rules of Practice which requires
that it set forth specifically the
grounds upon which It is made, con-
tain a detailed statement of protes-
tant's interest In the proceeding. (as
specifically noted below), and shall
specify with particularity the facts,
matters, and things relied upon, but
shall not include issues or allegations
phrased generally. A protestant
should include a copy of the specific
portions of its authority which protes-
tant believes to be in conflict with
that sought In the application, and de-
scribe in detail the method-whether
by joinder, interline, or other means--
by which protestant would use such
authority to provide all or part of the
service proposed. Protests not in rea-
sonable compliance with the require-
ments of the rules may be rejected.
The original and one copy of the pro-

test shall be filed with the Commis-
sion, and a copy shall be served con-
currently upon applicant's representa-
tive. or upon applicant if no repre-
sentative is named. If the protest in-
cludes a request for oral hearing, such
request shall meet the requirements of
section 247(e)(4) of the special rules
and shall include the certification re-
quired in that section.

Section 247(f) provides, in part. that
an applicant which does not intend
timely to prosecute its application
shall promptly request that it be dis-
missed, and that failure to prosecute
an application under the procedures of
the Commission will result in its dis-
missal.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening amendments will
not be accepted after the date of this
publication.

Any authority granted may reflect
administratively acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conform to the
Commission's policy of simplifying
grants of operating authority.

We Find: With the exceptions of
those applications involving duly
noted problems (e.g., unresolved
common control, unresolved fitness
questions, and jurisdictional problems)
we find, preliminarily, that each
common carrier applicant has demon-
strated that its proposed service is re-
quired by the public convenience and
necessity, and that each contract carri-
er applicant qualifies as a contract car-
rier and Its proposed contract carrier
service will be, consistent with the
public interest and the national trans-
portation policy. Each applicant is fit,
willing, and able properly to perform
the service proposed and to conform to
the requirements of Title 49, Subtitle
IV. United States Code, and the Com-
mission's regulations. Except where
specifically noted this decision is nei-
ther a major Federal action signifi-
cantly affecting the quality of the
human environment nor a major regu-
latory action under the Energy Policy
and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
are or may be involved we find, pre-
liminarily and in the absence of the
issue being raised by a protestant, that
the proposed dual operations are con-
sistent with the public interest and
the national transportation policy sub-
Ject to the right of the Commission,
which is expressly reserved, to impose
such conditions as it finds necessary to
Insure that applicant's operations
shall conform to the provisions of 49
U.S.C. § 10930 [formerly section 210 of
the Interstate Commerce Act].
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In the absence of legally sufficient
protests, filed by April 12, 1979 (or, if
the application later becomes .unop-
posed), appropriate authority will be
issued to each applicant (except those
with duly noted problems) upon com-
pliance with certain requirements
which will be-set forth in a notifica-
tion of effectiveness of this decision-
notice. To the extent that the authori-

,ty sought below; may duplicate an ap-
plicant's existing authority, such du-
plication shall not be construed as con-
ferring more than a single operating
right.
,Applicants must comply with all spe-

cific conditions set forth in the grant
or grants of authority within 90 days
aftei the service of the notification of
the effectiveness of this decision-
notice, or the application of a non-
complying applicant shall stand
denied.

By the Commission, Review.Board
Number 1, Members Carleton, Joyce
and Jones.

- H. G. Homm, Jr.,
Secretary.,

MC 1931 (Sub-19F), filed December
13, 1978. Applicant: VON DER AHE
VAN LINES, INC., a Utah corpora-
tion, 600 Rudder Ave., Fenton, MO
63026. Representative: Robert J. Gal-
lagher, Suite 1200, 1000 Connecticut
Ave., NW., Washington, DC 20036. To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting uncrated kitchen cabinets,
from Indianapolis, IN, and Chicago,
IL, to Maryland Heights, MO. (Hear-
ing site: Fenton, MO)

MC 5470 (Sub-166F), filed December
4, 1978. Applicant: TAJON, INC., a
Delaware corporation, R. D. 5, Mercer,
PA 16137. Representative: Brian L.
Troiano, 918 16th St., NW., Washing-
ton, DC j20006. . To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) fluor-
spar, in dump vehicles, from East
Liverpool, OH, to points in IL, IN, and
MI; and (2),pig iron, in dump vehicles,
from East Liverpool,, OH, to points in

- IL and MI. (Hearing site: Pittsburgh,
PA, or Washington, DC)

MC 13134 (Sub-60F), filed November
24, 1978. Applicant: GRANT TRUCK-
ING, Inc., P.O. Box 256, Oak Hill, OH
45656. Representative: James M.
Burtch, 100 East Broad Street, Colum-
bus, OH 43215. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting cement
(except in bulk), from Chesapeake,
VA, to points in IN, IL, OH, MI, MO,
KY, and those in PA on and west of
Interstate Hwy 81. (Hearing site: Nor-
folk, VA, or Columbus, OH.)

MC 14286 (Sub-3F), filed November
28, 1978. Applicant: MCO TRANS-
PORT, INC., P.O. Box 611, Wilming-
ton, NC 28402. Representative: Her-
bert Alan Dubin, 1320 Fenwick Lane,
Silver Spring, MD 20910. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) gen-
eral commodities (except those of un-
usual value, classes A and B explo-
sives, household goods as defined by
the Commission, commodities in bulk,
those requiring special equipment, and
motor vehicles), in containers or trail-
ers, and (2) empty containers, trailers,
and trailer chassis, between Charles-
ton, SC, on the one hand, and, on the
other, points in NC, restricted to the
transportation of traffic having a prior
or subsequent movement by water or
rail. (Hearing site: Charlotte or Ra-
leigh, NC),

MC 23618 (Sub-45F), filed January
25, 1979. Applicant: McALISTER
TRUCKING CO., a corporation, d.b.a.
MATCO, P.O. Box 2377, Abilenei TX
79604. Representative: Lexas J. Atchi-
son (same address as applicant). To op-
erate as a common carrier, by motor
vehicle, in interestate or foreign com-
ierce, over irregular routes, trans-

porting (1)(a) -pipe and (b) iron and
steel articles, (except pipe) from
Conroe, TX, to poirits in the United
States (including AX, but excluding
HI); and (2) materials, equipment, and
supplies used in the manufacture and
distribution of the commodities in (1)
above in the reverse direction. (Hear-
ing site: Fort Worth, TX.)

MC 26396 (Sub-216F) filed Novem-
ber 28, 1978. Applicant: POPELKA
TRUCKING CO., INC., d.b.a. THE
WAGGONERS, P.O. Box 990, Living-
ston, MT 59047. Representative:
Sharon L. Hamlett (same address as
applicant). To operate as a common
carrijr, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transl5orting building materi-
als (except lumber, lumber products,
and commodities in bulk, in tank vehi-
cles), (a) from points on the .Interna-
tional Boundary lind between the
United ' States and Canada in ID, MT,
and ND, to points in AR, CO, IA, IL,
KS, MN, MO, ND, NE, NM, NY, SD,
UT, and WI, (b) between points on the
International Boundary line between
the United States and Canada in ID,
ND, and MT, and points in ID, MT,
ND, OR, WA, and WY, and (c) from
Livingston, MT, to points in CO, MN,
NE, NM, ND, SD, UT, and WY. (Hear-
ing site: Billings, MT.)

MC 30844 (Sub-634F), filed Novem-.
ber, 24, 1978. Applicant: KROBLIN
REFRIGERATED XPRESS, INC.,
P.O. Box 5000, Waterloo, IA 50704.
Representative: John P. Rhodes (same
address as applicant). To operate as a'

common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting meats,
meat products, meat byproducts, and
articles distributed by meat-packing
houses, as described in Sections A and
C of Appendix I to the report in De
scriptions in Molor Carrier Ce rt i-
cates, 61 M.C.C. 209 and 766 (except
hides and commodities In bulk), from
the facilities of MBPXL Corporation,
at or near Dodge City, KS, to points in
CT, DE, GA, IL, IN, KY, ME, MA,
MD, MI, NJ, NH, NY, NC, OH, PA, RI,
SC, TN, VT, MA, WV, and DC, restrict-
ed to the transportation of traffic
originating at the named origin.
(Hearing site: Kansas City, KS.)

MC 35628 (Sub-407F), filed January
19, 1979. Applicant: INTERSTATE
MOTOR FREIGHT SYSTEM, a cor-
poration, 134 Grandville Avenue,.
Southwest, Grand Rapids, MI 49503,
Representative: Michael P. Zell (same
address as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, trans-
porting general commodities (except
those of unusual value, classes A and
B explosives, household goods as
"defind by the Commission, Commod.
ities in bulk, and those requiring spe-
cial equipment), serving the facilities
of Mobil Chemical Company, at Mace-
don, NY, as an off-route point in con-
nection with carrier's otherwise au-
thorized regular-route operations.
(Hearing site: Rochester or Syracuse,
NY.)

MC 35628 (Sub-408F), filed January
22, 1979. Applicant: INTERSTATE
MOTOR FREIGHT SYSTEM, a cor-
poration, 134 Grandville Avenue,
Southwest, Grand Rapids, MI 49503.
Representative: Michael P. Zell (same
address as applicant). To operate as a
common carrier, by motor vehicle, In'
interstate or foreign commerce, over
irregular routes, transporting frozen
foods, from the facilities of Ore-Ida
Foods, Inc., at Greenville, MI, to
points in AL, CT, DE, GA, IL, IN, KY,
ME, MD, MA, MI, NH, NJ, NY, OH,
PA, RI, TN, VA, WV, and DC. (Hear-
ing site: Boise, ID, or Salt Lake City,
UT.)

MC 36448 (Sub-TFY, filed January 8,
1979. Applicant: MURFREESBORO
FREIGHT LINES CO., a corporation,
P.O. Box 1113, Murfreesboro, TN
37130. Representative: Val Sanford,
P.O. Box 2757, Nashville, TN 37219.
To operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce over regular routes, trans
porting general commodities (except
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requir-
ing special equipment), (1) between
Murfreesboro, TN, and Atlanta, GA,
from Murfreesboro over Interstate
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Hwy 24 to junction Interstate Hwy 75,
then over Interstate Hwy 75 to Atlan-
ta, and return over the same route,
serving no intermediate points, and (2)
between Murfreesboro, TN, and Louis-

_ville, KY, from Murfreesboro over In-
terstate Hwy 24 to junction Interstate
Hwy 65, then over Interstate Hwy 65
to Louisville, and return over the same
route, serving no intermediate points.
(Hearing site: Murfreesboro, TN, or
Atlanta, GA.

MC 41406 (Sub-100F), filed Novem-
ber 29, 1978. Applicant: ARTIM
TRANSPORTATION SYSTEM, INC.,
7105 Kennedy Avenue, Hammond, IN
46323. Representative: Wade H. Bour-
don (same address as applicant). To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting iron and steel articles, be-
tween the facilities of Roll Forming
Corporation, at or near Shelbyville,
KY, on the one hand, and, on the
other, points in IL, IN, MI, OH, PA,
and WV. (Hearing site: Louisville, KY,
or Chicago, IL)

MC 41406 (Sub-101F), filed Novem-
ber 29, 1978. Applicant: ARTIM
TRANSPORTATION SYSTEM, INC.,
7105 Kennedy Avenue, Hammond, IN
46323. Representative: Wade H. Bour-
don (same address as applicant). To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting iron and steel articles, be-
tween Mt. Sterling, KY, on the one
hand, and, on the other, points in IL,
IN, OH, and PAL (Hearing site: Cincin-
nati, OH, or Chicago, IL.).

MC 41406 (Sub-103F), filed Decem-
ber 4, 1978. Applicant: ARTIM
TRANSPORTATION SYSTEM, INC.,
7105 Kennedy Avenue, Hammond, IN
46323. Representative: Wade H. Bour-
don (same address as applicant). To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting iron and steel articles, be-
tween the facilities or the Worthing-
ton Steel Company, at Baltimore, MD,
on the one hand, and, on the other,
points in CT, KY, MA, NJ, NY, NC,
OH, RI, TN, VA, WV, those in PA on
and east of U.S. Hwy 219, and Johns-
town, PA. (Hearing site: Washington,
DC, or Chicago, IL)

MC 42487 (Sub-889F), filed Decem-
ber 8, 1978. Applicant: CONSOLI-
DATED FREIGHTWAYS CORP. OF
DELEWARE, a Delaware corporation,
175 Linfield Drive, Menlo Park, CA
94025. Representative: V. R. Olden-
burg, P.O. Box 3062, Portland, OR
97208. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, transporting gener-
al commodities (except those of un-
usual value, household goods as de-

fined by the Commission. commodities
in bulk, and those requiring special
equipment), serving the facilities of
General Cable Corporation, at or near
Bonham, TX, as an off-route point in
connection with applicant's otherwise
authorized regular-route operations.
Condition: To the extent the certifi-
cate granted in this proceeding autho-
rizes the transportation of classes A
and B explosives, It will expire 5 years
from the date of issuance. (Hearing
site:Washington, DC.)

MC 47583 (Sub-80F), filed December
28, 1978. Applicant, TOLIE
FREIGHTWAYS, INC., 1020 Sun-
shine Road, Kansas City, KS 66115.
Representative: D. S. Hults, P.O. Box
225, Lawrence, KS 66044. To operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting waste
and scrap paper, (except commodities
in bulk), between points in AR, IL1 IN,
IA, KS, MI, MO, NE. OH, OK, and
TX (Hearing site: Kansas City, MO.)

MC 48441 (Sub-29F), filed December
12, 1978. Applicant: R.M.E. INC., an
Indiana corporation, P.O. Box 418,
Streator, IL 61364. Representativ6: E.
Stephen Heisley, 805 MeLachlen Bank
Building, 666 llh Street, Northwest,
Washington, DC 20001. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
animal feed, feed ingredients, and ad-
ditives, and (2) materials and supplies
used in the manufacture and distribu-
tion of animal feed, (except commod-
ities in-bulk), from the facilities of Kal
Kan Foods, Inc., at or near Columbus,
OH, and Hutchinson, KS, to points in
the United'States (except AX and HI),
restricted to the transportation of
traffic originating at the named orl-
gins.'(Hearing site: Chicago, IL)

MC 50069 (Sub.542F), filed January
22, 1979. Applicant: REFINERS
TRANSPORT & TERMINAL CORP.,
445 Earlwood Avenue, Oregon, OH
43616. Representative: J. A, Kundtz,
1100 National City Bank Building,
Cleveland, OH 44114. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting petro-
leum and petroleum products, in bulk,
in tank vehicles, from Morenc, MI, to
points in the United States (except
AK and HI). (Hearing site: Washing-
ton, DC.)

Nor=.-Dual operations may be involved
in this proceeding.

MC 51146 (Sub-664F), filed Novem-
ber 28, 1978. Applicant: SCHNEIDER
TRANSPORT, INC., P.O. Box 2298,
Green Bay, WI 54306. Representative:
Neil A DuJardin (same address as ap-
plicant). To operate as a common car-
rier, by motor vehicle, in interstate or

foreign commerce, over irregular
routes, transporting (1) containers
and container ends, and (2) materials,
equipment, and supplies used in the
manufacture and distribution of con-
tainers and container ends, between
points In the United States (except
AK and -HI), restricted to the trans-
portation of traffic originating at or
destined to the facilities of Reynolds
Metals Co. (Hearing site: Chicago, IM)

MC 51146 (Sub-665F), filed Novem-
ber 29, 1978. Applicant: SCHNEIDER
TRANSPORT, INC., P.O. Box 2298,
Green Bay, WI 54306. Representative:
Neil A. DuJardin (same address as ap-
plicant). To operate as a common car-
rier, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting such commodities
as are dealt in or used by manufactur-
ers and distributors of appliances, be-
tween the facilities of Gibson Products
Corporation, at or near Greenvle,
Belding, Grand Rapids, and Muske-
gon, MI, St. Cloud, MIN, Webster, IA,
and Columbus and Mansfield, OH, on
the one hand, and, on the other,
points in the United States (except
AK and HI). (Hearing site: Chicago,
IL)

MC 52460 (Sub-229P), filed Decem-
ber 1, 1978. Applicant: EX
TRANSPORTATION, INC., 1420
West 35th Street, P.O. Box 9637,
Tulsa, OK 74107. Representative: WII-"
burn L,. Williamson, 280 National
Foundation Life Building, Oklahoma
City, OK 73112. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting plastic
bags, plastic film, and plastic straws,
from Cartersville, GA, to points in .L
(Hearing site: New Orleans, LA.)

MC 52704 (Sub-197F), filed Novem-
ber 24, 1978. Applicant: GLENN
McCLENDON TRUCKING CO., INC.,
P.O. Drawer "H", Lafayette, AL 36862.
Representative: Archie B. Culbreth,
suite 202, 2200 Century Parkway, At-
lanta, GA 30345. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
paper and paper products, and (2) ma-
teralsy, equipment, and supplies used
in the manufacture of the commod-
ities in (1) above (except commodities
in bulk, In tank vehicles), from points
In AL, AR, GA. KY, LA, MD, MS, MO,
NC, OK, SC, TN, TX, and VA, to the
facilities of Terminal Paper Bag Co.,
Inc., at or near Yulee. . (Hearing
site: Atlanta, GA.)

MC 52704 (Sub-198F), filed Novem-
ber 28, 1978. Applicant: GLENN
McCLENDON TRUCKING CO., INC.,
P.O. Drawer "H', Lafayette, AL 36862.
Representative: Archie B. Culbreth,
suite 202, 2200 Century Parkway, At-
lanta, GA 30345. To operate as a
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common carrier, by motor -vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
paper and paper products, and (2) 7ma-
terials, equipment, and-supplies used
in the manufacture and distribution of
the commodities in (1) above, (except
commodities in bulk), between the
facilities of Union.Camp Corporation,
at or near Decatur, AL, Lakeland, FL,
Atlanta, Forest Park and Savannah,
GA, Lafayette, 'LA, Houston, MS,

" Affton and St. Louis, MO, Jamestown,
NC, Sharonville, OH, Spartanburg.
SC, Morristown, TN, and San Antonio,
TX, on the one hand, and, on the
other, points in the United States
(except AX-and HI). (Hearing site: At-
lanta, GA.)

MC 52704 (Sub-199F), filed Novem-
ber 28, 1978. Applicant: GLENN
McCLENDON TRUCKING CO., INC.,
P.O. Drawe: "H", Lafayette, AL .36862.
Representative: Archie B. Culbreth,,
suite 202, 2200 Century Parkway, At-
lanta, GA 30345. To operate as a
common carrer, by motor vehicle, in
interstate or foreigr commerce, over
Irregular routes, transporting (1)
paper and paper products, from the
facilities of Champion International
Corporation, at or near Ashieville,
Canton, Fletcher, and Waynesville,
NC. and Courtland, AL, to points in
AL, FL, GA, KY, LA, MS, NC, SC, TN,

-VA, and WV, and-(2) materials equip-
ment, and supplies used in the manu-
facture of the commodities in (1)
above, (except commodities in bulk),
in the reverse direction. (Hearing site:
Atlanta, GA.)

MC 55896 (Sub-104F), filed Novem-
ber 28, 1978. Applicant: R-W SERV-
ICE SYSTEM, INC., 20225 Goddard
Road, Taylor, MI 48180. Representa-
tive: George E. Batty (same address as
applicant). To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting. such commodities
as are dealt in by wholesale and retail
grocers, between points in AR, *CA,
CO, FL, GA, IA, IL, IN, KS, KY LA,
MI, MN, MO, NC, NE, NM, OH, OK,
TN, TX, and WL (Hearing site: Chica-
go, IL.)

MC 55896 (Sub-106F), filed Novem-
ber 21, 197A. Applicant: R-W SERV-
ICE SYSTEM, INC., 20225 Goddard.
Road, Taylor, MI 48180. Representa-
tive: George E. Batty (same address as
applicant). To operater as a comnmon
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting such commodities
as are dealt in by retail hone improve-
ment stores, retail home furnishing
stores, and retail lumber stores,
(except commodities in bulk), between
points in 1A, IL, IN, KY, MI, MN, OH,
PA, and WI, restricted to the transpor-
tation of traffic originating at or des-
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tined to the facilities of Wickes Corpo-
ration. (Hearing site: Lansing or De-
troit, Mr.)

MC 55896 (Sub-107F), filed Decem-
ber 4, 1978. Applicant: R-W SERVI.CE
SYSTEM, INC,. 20225-Goddard Road,
Taylor, MI 48180. Representative:
George E. Batty (same address as ap-
plicant). To operater as a common car-
rier, by motor vehicle, in interstate or

- foreign commerce, over irregular
routes, transporting automotive parts
and automotive accessories, (except
commodities in bulk), from Bedford,
IN, to Chicago, IL and Detroit, MI.
(Hearing site: Detroit, MI, or Chicago,
IL.)

MTC 63417 (Sub-183F), filed Decem-
ber 4, 1978. Applicant* BLUE RIDGE
TRANSFER CO., INC., P.O. Box
13447, Roanoke, VA 24034. Repre-
sentative: William E. Bain (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting grain
handling equipment, (except commod-
ities the transportation of which be-
cause of size or weight requires the use
of special equipment), from Salin4,
KS, to those points in the United
States in and east of WI, IL, MO, OK,
and TX. (Hearing site: Roanoke, VA,
or Kansas City, MO.)

MC 67450 (Sub-74F), filed December
5, 1978. Applicant: PETERLIN CART-
AGE CO.,-a corporation, 9651 South
Ewing Avenue, Chicago, IL ,.60617.

- Representative: Joseph" Winter, 29
South LaSalle Street, Chicago, IL
60603. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over. irregular
routes, transporting (1) foodstuffs
(except in bulk), (2) petfood (except in
bulk), and (3) materials and supplies
used in the manufacture or distribu-
tion of the commodities named in (1)
and (2), except commodities in bulk)
between the facilities of Nabisco, Inc.,
at or near Buena Park, San Jose, and
San Leandro, CA, Denver, CO, Jack-
sonville, FL.' Atlanta and Woodbury,
GA, Naperville, IL, Morristown, IN,
Foxboro and Waltham, MA, Minne-
apolis, AN, Moonachie, NJ,'Buffalo,
Geneva, and--Niagara Falls, NY, Char-
lotte, NC, Columbus and .Toledo, OH,
Portland, OR, Mechanicsburg, PA, and
Dallas and Houston, TX, restricted to
the transportation of traffic originat-
ing at and destined to the facilities of
Nabisco, Inc., (Hearing site: Chicago,
IL, or New'York, NY.)

MC 67646 (Sub-78F), filed November
.20, 1978. Applicant: HALL'S MOTOR
TRANSIT CO., a corporation, 6060
Carlisle .Pike, Mechanicsburg, PA
17055. Representative: John E. Fuller-
ton, 407 North Front Street, Harris-
burg, PA 17101. to operate as a

- common carrier, by motor vehicle, in

interstate or toreign commerce, trans.
porting general commodities (except
those of unusual value, classes A and
B explosives, household goods as de-
fined by the Commission, commodities
in bulk, and those requiring special
equipment), serving Macedon, NY, as
an off-route polnf In connection with
applicant's otherwise authorized regu-
lar-route operations. (Hearing site:
Rochester, NY, or Washington, DC.)
. MC 90870 (Sub-16F), flied December
4, 1978. Applicant: REICHMANN EN-
TERPRISES, INC., a Missouri corpo-
ration, Route 2, Box 137, Alhambra, IL
62001, Representative: Cecil L,
Goettsch, 1100 Des Moines Building,
Des Moines, IA 50309. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting alumi-
num ingots, zinc ingots, aluminum
shot, aluminum scrap, silicon metal,
from the facilities of U.S. Reduction
Co., at or near Alton and Madison, IL,
and East Chicago, Hammond, and
Gary, IN, to points In IL, IN, IA, MI.
MN, MO, and WI. (Hearing site: Chi-
cago, IL, or Washington, DC.)

MC 93980 (Sub-78F), filed November
14, 1978. Applicant: VANCE TRUCK-
ING CO., INC., P.O. Box 1119, Hen-
derson, NC 27536. Representative:
Edward G. Villalon, 1032 Pennsylvania
Building, Pennsylvania Avehue and
13th Street NW., Washington, DC
20004. To operate as a common carri-
er, by motor vehicle, in Interstate or
foreign commerce, over Irregular
routes, transporting lumber and com-
position board, from the facilities of
Champion International Corporation,
at or near Charleston, Orangeburg,
and Silverstreet, SC, to points In CT,
DE, ME, MD, MA, NH, NJ, NY, PA,
RI, VT, VA, WV, and DC. (Hearing
site: Washington, DC.)

MC 93980 (Sub-79F), filed November
14, 1978. Applicant: VANCE TRUCK-
ING CO., INC., P.O. Box* 1119, Hen-
derson, NC 27536. Representative:
Edward G. Villalon, 1032 Pennsylvania
Building, Pennsylvania Avenue and
13th Street NW., Washington, DC
20004. To operate as a common carri.
er, by motor vehicle, in interstate or
foreign commerce, over Irregular
routes, transporting lumber, , lumber
products, and composition board,
from Milford, VA, and points In GA,
NC, and SC, to points in CT, DE, ME,
MD, MA, NH, NJ, NY, NC, OH, PA,
RI, VT, VA, WV, and DC, restricted
against the transportation of traffic
originating at the facilities of Champl-
on International Corporation, at or
near Charleston, Orangeburg, and S11.
verstreet, SC. (Hearing site: Both
Alanta, GA, and Charlotte, NC.)

MC 95876 (Sub-258F), filed Novem-
ber 29, 1978. Applicant: ANDERSON
TRUCKING SERVICE, INC,, 203
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Cooper Avenue, North, St. Cloud, MN
56301. Representative: Rober D. Gis-
vold, 1000 First National Bank Build-
ing, Minneapolis, MN 55402. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting lumber, lumber products, and
posts, from . points in Lawrence
County, SD, to points in CO. IA, MT,
NE, ND, UT, and WY. (Hearing site:
Denver, CO, or Rapid City, SD.)

MC 100449 (Sub-104F), filed January
29, 1979. Applicant: MIALLINGER
TRUCK LINE, INC., Rural Route 4,
Fort Dodge, IA 50501. Representative:
Thomas E. Leahy, Jr., 1980 Financial
Center, Des Moines, I. 50309. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting foodstuffs- (except in bulk),
from the facilities of Commercial Dis-
tribution Center, at Independence,
MO, to points in OK and TX. (Hearing
site: Kansas City, MO.) "

MC 101186 (Sub-17F), filed Novem-
ber 15, 1978. Applicant: ARLEDGE
TRANSFER, INC., 1100 Arnold Drive,
West Burlington, IA 52632. Repre-
sentative: Thomas E. Leahy, Jr., 1980
Financial Center, Des Moines, IA
50309. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over regular routes,
transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods
as defined by the Commission, com-
modities in bulk, and those requiring
special equipment), between Daven-
port, and Des Moines, IA, from Daven-
port over IA Hwy 22 to Muscatine, IA,
then over U.S. Hwy 61 to junction IA
Hwy 92, then over IA Hwy 92 to junc-
tion U.S. Hwy 218, then over U.S. Hwy
218 to junction U.S. Hwy 34, then over
U.S. Hwy 34 to Ottumwa, IA, then
over U.S. Hwy 63 to Oskaloosa, IA,
then over IA Hwy 163 to Des Moines,
and return over the same route, serv-
ing all intermediate points and serving
Kalona, Wellman, Keota, West Ches-
ter, Brighton, East Pleasant Plain,
Cotter, Washington, Ainsworth, Letts,
Columbus City, Libertyville, Eldon,
Eddyvilie, Evans, Beacon, Leighton,
and Given, IA, as off-route points.
(Hearing site: Des Moines, IA.)

MC 102616. (Sub-969F), filed Novem-
ber 29, 1978. Applicant: COASTAL
TANK LINES, INC., a Delaware cor-
poration, 250 North Cleveland-Massil-
lon Road, Akron, OH 44313. Repre-
sentative: David F. McAllister (same
address as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting chemi-
cals, in bulk, in tank vehicles, from
Trenton, NJ, to Scranton, PA. (Hear-

ing site: New York,.NY, or Washing-
ton, DC.)

MC 106074 (Sub-76F), filed Novem-
ber 27, 1978. Applicant: B & P
MOTOR LINES, INC., P.O. Box 727,
Forest City, NC 28043. Representative:
William E. Collier, 447 Calumet Place,
San Antonio, TX 78209. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce,- over
irregular routes, transporting (1) floor
tile, cove base moulding, paste adhe-
sive, and (2) materials, equipment and
supplies used in the Installation of the
commodities in (1) above, from the
facilities of Uvalde Rock Asphalt Com-
pany, at Houston, TX, to Rutherford,
NJ, and points in AL, FL, GA, KY. LA,
MS. NC, SC, TN, and VA. (Hearing
site: San Antonio or Dallas, TX.)

Norz.-Dual operations are involved In
this proceeding.

MC 106074 (Sub-77?), filed Novem-
ber 22, 1978. Applicant* B. & P.
MOTOR LINES INC., P.O. Box 727,
Forest City, NC 28043. Representative:
George W. Clapp, P.O. Box 836, Tay-
lors, SC 29687. To operate as a
common carrier, by motor vehicle, In
interstate or foreign commerce, over
irregular routes, transporting (1) pulp-
board, pulpboard boxes, and pulpboard
box components, from Charlotte, NC,
to points in CO, IL, IA. KS, MN, MO,
NE, TN, and WI, and (2) waste paper
used for recycling, in the reverse direc-
tion. (Hearing site: Charlotte, NC.)

Nor-Dual operations are involved In
this proceeding.

MC 108119 (Sub-116?), filed January.
29, 1979. Applicant: E. L. MURPHY
TRUCKING CO., a corporation, P.O.
Box 43010, St. Paul, MN 55164. Repre-
sentative: Andrew R. Clark, 1000 First
National Bank Building, Minneapolis,
MN 55402. To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting water treatment
equipment and accessories, from the
facilities of Hydro-Max Corp.. at Mil-
waukee, WI. to points in the United
States (except AK and HI). (Hearing
site: Milwaukee, WI, or Chicago, IL.)

MC 108119 (Sub-117F), filed January
29, 1979. Applicant: E. L. MURPHY
TRUCKING CO., a corporation, P.O.
Box 43010, St. Paul, MN 55164. Repre-
sentative: Andrew R. Clark, 1000 First
National Bank Building, Minneapolis,
MN 55402. To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting (1) rotary fans,
machinery, and fabricated steel, (2)
parts, attachments, and tzecessories for
the commodities In (1) above, and (3)
materials, equipment and supplies
used in the manufacture of the com-
modities in (1) and (2) above, between
the facilities of Green Fan Company,
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at Beacon, NY, on the one hand, and,
on the other, points in the United
States (except AK and HI). (Hearing
site: Washington, DC.)

MC 108119 (Sub-118?), filed January
29, 1979. Applicant: E. L. MURPHY
TRUCKING CO., a corporation, P.O.
Box 43010, St. Paul, MN 55164. Repre-
sentative: Andrew R. Clark, 1000 First
National Bank Bldg., Minneapolis, MN
55402. To operate as a common cerri-
er; by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting (1) tanks and hop-
pers, and (2) materials, equipment and
supplies used in the installation and
assembly of tanks and hoppers, from
the facilities of Abel Manufacturing
Company, Inc., in Outagamie and
Winnebago Counties, WI. to points in
the United States (except AK and HI).
(Hearing site: Milwaukee, WI, or Chi-
cago, IL.)

MC 109124 (Sub-55F), filed Decem-
ber 4, 1978. Applicant: SENTLE
TRUCKING CORP., P.O. Box 7850,
Toledo, OH 43619. Representative:
James M. Burtch, 100 East Broad
Street, suite 1800, Columbus, OH
43215. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting building materi-
als, and (2) materials, equipment, and
supplies used in the manufacture, in-
stallation, and distribution of building
materials between the facilities of
Georgia-Pacific Corporation, at or
near Quakerstown, PA. on the one
hand, and, on the other, points in AL,
GA, IL IN, KY, MI, NY. NC, OH, SC,
TN, VA, WV, and WI. (Hearing site:
Washington, DC.)

MC 109584 (Sub-182P), filed Noven-
ber 28, 1978. Applicant: ARIZONA-PA.
CIFIC TANK LINES, and Arizona cor-
poration. 3980 Quebec Street, P.O.
Box 7240, Denver, CO 80207. Repre-
sentative: Rick Barker (same address
as applicant). To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting fish solubles, in
bulk, in tank vehicles, from San Diego,
CA, to Denver, CO, Flagstaff, AZ and-
Sparks, NV. (Hearing site: St. Louis,
MO, or Los Angeles, CA.)

MC 109689 (Sub-343?), filed January
17, 1979. Applicant: W. S. HATCH
CO., a corporation, P.O. Box 1825, Salt
Lake City, UT 84110. Representative:
Mark K. Boyle, 10 West Broadway,
Suite 400, Salt Lake City, UT 84101.
To operate as a common carrier,
motor vehicle, in interstate or foreign
commerce, over Irregular routes, trans-
porting products manufactured and
used by petroleum refineries, in bulk,
between points in Sanpete County,
UT, on the one hand, and, on the
other, points in AZ, CA, CO. ID, KS,
MT. NE, NV, NM, ND, OK, OR. SD,
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TX, UT, WA, and WY. (Hearing site:
Salt Lake City, UT.)

MC 110328 (Sub-15F), filed January
10, 1979. Applicant: ROY A. LEI-
PHART TRUCKING, INC., 1298 Tor-
onita Street, -York, PA 17402. Repre-
sentative: Charles E. Creager, 1329
Pennsylvania Avenue, P.O. Box 1417,
Hagerstown, MD 21740. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, 'over
irregular routes, transporting auto-
motive carpet, automotive cushioning,
and automotive lining, from the facili-
ties of C.H. Masland & Sons Co., at or
near Carlisle, PA, to the facilities of
Ford Motor Co., at or near Mahwah,
NJ. (Hearing site: Harrisburg, PA.)

MC 110420 (Sub-793F), filed Novem-
ber 30, 1978. Applicant: QUALITY
CARRIERS, INC., P-O. Box 186,
Pleasant Prairie, WI 53158. Repre-
sentative: John R. Sims, Jr., 915 Penn-
sylvania Bldg., 425 13th Street, NW.,
Washington, DC '20004. TO operate~as
a common carrier, by motor vehicle, in
interstate of foreign commerce, over
irregular routes, transporting liquid
chemicals, in bulk, in tank vehicles,
from Baltimore, MD, to points in IL
and WI. (Hearing site: Baltimore, MD,
or Washington, DC.)

MC 111434 (Sub-97F), filed Decem-
ber 4, 1978. Applicant: DON WARD,
INC. 241 West 46th; Avenue, Denver,
CO 80216. Representatiie: J. Albert
Sebald, 1700 Western Federal Build-.
ing, Denver, CO 80202. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting fly as
in bulk, in tank vehicles, from points.
in WY. to points in CO, MT, and SD.
(Hearing site: Denver. CO.)

MC 112248 (Sub-4F), filed January
15, 1979. Applicant: ALL STATE
TRUCK LINES, INC., P.O. Box 2427,
474 North Foster Drive, Baton Rouge,
LA 70821. Representative: Edward A.
Winter, 235 Rosewood Drive, Metairie,
LA 70005. .To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting iron -and steel ar-
ticles, from the facilities of Armc6
Steel, Inc., in East Baton Rouge
Parish, LA. to points in AL, AR, FL,
GA, MS, OK, TN, and TX. (Hearing
site: Baton Rouge or New Orleans-
LA.)

MC 112713 (Sub-237F), filed Decem-
ber 29, 1978. Applicant: YELLOW
FREIGHT SYSTEM, INC., P.O. Box
7270, Shawnee Mission, KS 66207.
Representative: John M. Records
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, transporting general commod-
ities (except those of unusual value,
classes A and B explosives, household

goods as defined by the Commission,
commodities in bulk, and those requir-
ing special equipment), serving the-
facilities of Continental Oil Company,
Conquista Project, at or near Falls
City, TX, as an off-route point in con-
nection with carrie's otherwise au-
thorized regular-route operations.
(Hearing site: San Antonio or Dallas,
TX.)

MC 114273 (Sub-503F), filed Decem--
ber 21, 1978. Applicant: CRST, INC.,
P.O. Box 68, Cedar Rapids,. IA 52406.
Representative:, Kenneth L. Core

-1-same' address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting (1) lawn and garden care prod-
ucts, and farm fertilizers, (except com-
modities in bulk, in tank vehicles), and
(2) animal feed and feed ingredients
and corn cob products, in bags, from
Toledo, Maumee, and Holland, OH, to
points in CO, IA, KS, MN, MO, NE,
and WL Condition: The certificate to
be issued here shall be limited to a
period expiring 2 years from its date
of issue, unless, prior to its expiration
(but not less than 6 months prior to its
expiration), applicant files a petition
for permanent extension of the certifi-
cate. (Hearing Yite: Chicago, IL, or
Washington, DC.)

MC i14273 (Sub-509F), filed Decem-
ber 26, 1978. Applicant: CRST, INC.,
P.O. Box 68, Cedar Rapids, IA 52406.
Representative: Kenneth L. Core
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting (1) chemicals and fertilizers,
(except commodities in bulk, in tank
vehicles), and (2) iron and steel arti-
cles, (a) from Carteret, NJ, Chesa-
peake and Norfolk, VA, 'Columbus,
OH, and Trenton and Wyandotte, MI,
to West Des Moines, IA, and (b) from
Piqua, OH, to West Des Moines, IA.
Condition: The certificate to be issued
here shall be Uinfted to a period expir-
ing 2 years from its date of issue,
unless, prior to its expiration (but not
less than 6 months prior to its expira-
tion), applicant files a petition forper-
manent extension of the certificate.
(Hearing site: Chicago, IL, or Wash-
ington, DC.)

MC 114273 (Sub-510F), filed Decem-
ber 26, 1978. Applicant:'CRST, INC.,
P.O. Box 68, Cedar Rapids, IA 52406..
Representative: Kenneth L. Core
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting, foodstuffs'(except in bulk, in
tank vehicles), from Richmond, VA, to
points in CO, IA, IL, KS, KY, MN,
MO, NE, OH, and WI. Condition: The
certificate to be issued here shall be

limited to a period expiring 2 years
from its date of issue, unless, prior to
Its expiration (but not less than 6
months prior to Its expiration), appli
cant files a petition for permanent ex-
tension of the certificate. (Hearing
site: Chicago, IL, or Washington, DC.)

MC.114273 (Sub-512F), filed Decem-
ber 29, 1978. Applicant: CRST, INC.,
P.O. Box 68, Cedar Rapids, IA 52406.
Representative: Kenneth L. Core
(same address as applicant). To oper-
ate as a common carrier, by motor ve
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting iron and steel articles, from
the facilities of Jones & Laughlin
Steel Corporation, at Aliquippa and
Pittsburgh, PA, to Rock Island, IL,
and points in MN, NE, and SD. Condi-
tion: The certificate to be issued here
shall be limited to a period expiring 2
years from its date of issue, unless,
prior to its 'expiration (bfit not less
than 6 months prior to its expiration),
applicant files a petition for perma-
nent extension of the certificate%
(Hearing site: Chicago, IL, or Wash-
ington, DC.)

MC 114273 (Sub-513F), filed Decem-
ber 29, 1978. Appllcant: CRST, INC.,
P.O. Box 68, Cedar Rapids, IA 52406.
Rebresentative: Kenneth L. Core
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting cranes and excavators, and at-
t-achments and parts for cranes and
excavators, from Cedar Rapids, IA, to
point in IL, IN, KY, MID, MI, NJ, NY,
OH, PA, VA, and WV. Condition: The
certificate to'be Issued here shall be
limited to a'period expiring 2 years
from its date of Issue, unless, prior to
its expiration (but not less than 6
months prior to its expiration), appli-
cant files a petition for permanent ex-
tension of the certificate. (Hearing
site: Chicago, IL, or Washington, DC.)

MC 114273 (Sub-514F), filed Decem-
ber 29, 1978, Applicant: CRST, INC.,
P.O. Box 68, Cedar Rapids, IA 52406.
Representative: Kenneth L. Core
(same address as applicant). To oper-
ate as a common carrier by motor ve-
hicle, in interstate or foreign com-
merce, over Irregular routeS, trans-
porting plastic materials (except' In
bulk, in tank vehicles), from Kobuta,
PA, to Waukegan, IL, Keokuk, IA.
Kansas City and St. Louis, MO, Albert
Lea, MN, and Elkhart, IN. Condition:
The certificate to be issued here shall
be limited to a period expiring 2 years
from its date of issue, unless, prior to
Its expiration (but not less than 6
months prior to its expiration), appli-
cant files a petition for permanent ex-
tension of the certificate. (Hearing
site: Chicago, IL, or Washington, DC.)
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MC 114604 (Sub-62F), filed Novem-
ber 21, 1978. Applicant: Caudell Trans-
port, Inc., P.O. Drawer I, Forest Park,
GA 30050. Representative: Frank D.
Hall, Suite 713, 3384 Peachtree Rd,
NE., Atlanta, GA 30326. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting food
products, citrus products, and citrus
byproducts, from the facilities of Tro-
picana Products, Inc., in Manatee and
St. Lucie Counties, FL, to points in
LA, AR, MS. AL, GA, SC, TN, NC, VA,
MD, and DC. (Hearing site: Atlanta,
GA.)

MC 115311 (Sub-320F), filed October
23, 1978, previously noticed in the Fm-
ERAL REGIsTER of January 4, 1979. Ap-
plicant: J & M TRANSPORTATION
CO., INC., P.O. Box 488, Milledgeville,
GA 31061. Representative: Paul ML
Daniell, P.O. Box 872, Atlanta, GA
30301. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting (1) newsprint,
from points in Richmond County, GA,
to points in AL, AR, FL, -KY, KS, LA,
MS, OK, NC, SC, TN, TX, and VA;
and (2) materials, equipmentand sup-
plies used in the manufacture and dis-
tribution of newsprint (except com-
modities in bulk), in the reverse direc-
tion. (Hearing site: Atlanta, GA.)

Nom-This republication states the desti-
nation of SC, and deletes SD as a destina-
tion.

MC 115331 (Sub-477F), filed Decem-
ber 14, 1978. Applicant: TRUCK
TRANSPORT INCORPORATED, a
Delaware Corporation, 29 Claytin Hills
Lane, St. Louis, MO 63131. Repre-
sentative: J. R. Ferris, 230 St. Clair
Ave., East St. Louis, IL 62201. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting materials and supplies used in
the manufacture and production of
glass fiber products, between point in
the United States (except AK and HI),
restricted to the transportation of
traffic destined to the facilities of
Owens-Coming Fiberglas Corporation.
(Hearing site: St. Louis, MO, or Wash-
ington, DC.)

MC 115496 (Sub-109F), filed Decem-
ber 5; 1978. Applicant: LUMBER
TRANSPORT, INC., P.O. Box 111;
Cochran, GA 31014. Representative:
Virgil H. Smith, Suite 12, 1587. Phoe-
nix Blvd. Atlanta, GA 30349. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over-irregular routes, trans-
porting lumber, particleboard, and
composition board, from the facilities
of Plywood Panels, Inc., at New Ore-
leans, LA, to points in AL, FL, GA,
KY, NC, OH, SC, TN, and VA. (Hear-

ing site: Atlanta. GA, or New Orleans,
LA.)

MC 115826 (Sub-368F), Filed Novem-
ber 28, 1978. Applicant: W. J. DIGBY,
INC., a Nevada Corporation, 6015 East
58th Ave., Commerce City, CO 80022.
Representative: Howard Gore (same
address as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting rubber
tires and tubes, and accessories for
rubber tires and tubes, (1) from Hunts-
vile, AL, Kansas City, MO, Buffalo,
NY, Dayton, OH, Oklahoma City, OK,
and Conshohocken, PA, to points in
AZ, CA, CO. ID. NV, NM, OR, UT,
WA, and WY. and (2) Carson, CA, to
points in AZ and NV. (Hearing site:
Denver, CO.)

MC 115826 (Sub-369F), filed Novem-
ber 28, 1978. Applicant: W. J. DIGBY,
INC., a Nevada corporation, 6015 East
58th Ave., Commerce City, CO 80022.
Representative: Howard Gore (same
address as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) floor
covering, and (2) materials, equip-
ment, and supplies used in the instal-
lation and maintenance of floor cover-
ing, between Rabun Gap, Dalton. and
Chatsworth, GA, MeGehee, AR, Chat-
tanooga, TN, Glasgow, VA, Elk Grove
Village, IL, Willow Grove, Fogelsvllle,
Lancaster, and East Hempfleld, PA, on
the one hand, and. on the other,
points in AZ, CA, NV, and OR. (Hear-
ing site: Denver, CO.)

MC 116300 (Sub-40F). filed Decem-
ber 4, 1978. Applicant: NANCE AND
COLLUMS. INC., P.O. Drawer J, Fern-
wood, MS 39635. Representative:
Harold D. Miller, Jr., 17th Floor, De-
posit Guaranty Plaza, P.O. Box 22567,
Jackson, MS 39205. To operate as a
common carrier, by motor vehicle, fn
interstate or foreign commerce, over
irregular routes, transporting salt and
salt products, from the facilities of
Cargill, Inc., at or near Florence, AL,
to points in AL. GA, MS. and TN,
(Hearing site: Memphis, TN.)

MC 116300 (Sub-42F), filea Novem-
ber 30, 1978. Applicant: NANCE AND
COLLUMS, INC., P.O. Drawer J. Fern-
wood, MS 39635. Representative:
Harold D. Miller, Jr., 17th Floor. De-
posit Guaranty Plaza, P.O. Box 22567,
Jackson, MS 39205. To operate as a
common carrier, by motor vehicle, In
interstate or foreign commerce, over
irregular routes, transporting slab
doors, from Mobile, AL, to points in
AR, LA, MS, and TX. (Hearing site:
Mobile, AL.)

MC 117574 (Sub-324F), Died Novem-
ber 29, 1978. Applicant: DAILY EX-
PRESS, INC.. P.O. Box 39. 1076 Har-
risburg Pike, Carlisle, PA 17013. Rep-

resentative: James W. Hagar, P.O. Box
1166. 100 Pine Street, Harrisburg, PA
17108. To operator as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting fabricated steel,
products, steel plates, silos, and pres-
sure vessels, from the facilities of
American Alloy Steel, Inm, at or near
Tucker, GA. to ioints in the United
States (except GA, AX, and HI).
(Hearing site: Atlanta, GA, or Wash-
ington, DC.)

MC 117940 (Sub-304F), filed Decem-
ber 4. 1978. Applicant: NATIONWIDE
CARRIERS, INC., P.O. Box 104,
Maple Plain. M4N 55359. Representa-
tive: Allan L. Timmerman (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
Irregular routes, transporting such
commodities as are dealt in or used by
discount and variety stores (except
foodstuffs and commodities in bulk),
from the facilities of K Mart Corpora-
tion, at Charlotte, NC, to the facilities
of K Mart Corporation, at points in
IL, IN, IA, MI, MN, MO, OH, and WL
restricted to the transportation of
traffic originating at the named origin
and destined to the indicated destina-
tions. (Hearing site: Detroit, MiL)

MC 118959 (Sub-194F), filed January
24, 1979. Applicant: JERRY LIPPS,
INC., a Florida corporation, 130 S.
Frederick St., Cape Girardeau, MO
63701. Representative: Donald B.
Levine, 39 S. La Salle St., Chicago, IL
60603. To operate as a common earn-
er, by motor vehicle, in Interstate or
foreign commerce, over Irregular
routes, transporting (1) bakery goods
(except frozen), from the facilities
used by Mother's Cookie Company, a
Division of Beatrice Foods, Inc., at or
near Louisville, KY, to those points in
the United States in and east of ND,
SD, NE, KS, OK, and TX, and (2) ma-
terials, equipment, and supplies used
in the manufacture and distribution of
bakery goods, (except commodities in
bulk), in the reverse direction. (Hear-
Ing site: Chicago, IL, or Louisville,
KY.)

MC 119493 (Sub-250F), filed Decem-
ber 28, 1978. Applicant: MONKEM
COMPANY, INC., P.O. Box 1196,
Joplin, MO 64801. Representative:
Thomas D. Boone (same address as ap-
plicant). To operate as a common car-
rier; by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting such commodities
as are dealt in or used by discount or
variety stores (except commodities in
bulk), from points in AL, AR, CA, CT,
FL, GA IA, IL, IN, MA, MI, MN, NC,
NJ. NM. NY, OK, PA, SC. TX, VA,
and WI. to the facilities of Wal-Mart
Stores, Inc., at points in AR. (Hearing
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site: Fort Smith, AR, or Kansas City,
MO.)

MC 119700 (Sub-49F), filed October
11, 1978. Applicant: STEEL HAUL-
ERS, INC., a Kansas corporation, 306
Ewing Ave., Kansas City, MO 64125.
Representative: Frank W. Taylor, Jr.,
Suite 600, 1221 Baltimore Ave., Kansas
City, MO 64105. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
lumber, lumber mill products, wall-
board, particleboard, composition
board, insulation, piling, posts, and
poles, and (2) construction materials,
(except commodities in bulk and those
commodities named in (1) above), from
points in TX, to points in AR, CO, IA,
IL, IN, KS, LA, MI, MN, MO, MS., ND,
NM, OH, OK, SD, WI, and WY. (Hear-
Ing site: New Orleans, LA, or Houston,
TX.)

MC 12149 (Sub-15F), filed Novem-
ber 28, 1978. Applicant: CANGO COR-
PORATION, Suite 2900, 1100 Milam
Bldg., Houston,_TX 77002. Representa-
tive: E. Stephen Heisley, 805 McLach-
len Bank Bldg., 666 Eleventh St., NW,,
Washington, DC 20001. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting latex
and latex compounds, in bulk, in tank
vehicles, from points in Hamilton
County, TN, to points in AL, AR, CT,
DE, FL, GA, IL, IN, KY, LA, MA, MD,
ME, MI, MN, MS NC, NE, NH, NJ,
NY, OH, OK, PA, RI, SC, TX. TN, VA,
VT, WI, WV, and DC. (Hearing site:
Knoxville, TN.)

MC 123744 (Sub-47F), filed Decem-
ber 4, 1978. Applicant: BUTLER
TRUCKING COMPANY, a corpora-
tion, P.O. Box 88, Woodland, PA
16881. Representative: Christian V.
Graf, 407 North Front Street, Harris-
burg, PA 17101. To operate as a
common carrier, by motor vehicle, in
interstate or foreign conimerce, over
irregular routes, transporting (1) brick-
from Morral and Caledonia, OH, to
points in PA, NY, NJ, DE, VA, MD,
CT, MA, RI, VT, NH, and ME, and
from Manassas, VA, to points in PA
and NY: and (2) materials used in the
manufacture of and distribution of
brick, from points in PA, NY, NJ,
DE,VA, MD, CT, MA, RI,'VT, NH, and
ME to Morral and Caledonia, OH.
(Hearing site: Washington, DC, or
Harrisburg, PA.)

MC 123987 (Sub-12F), filed, Decem-
ber 8, 1978. Applicant: JEWETT
SCOTT TRUCK LINE, INC., Box 267,
Mangum, OK -73554. Representative:
John C. Sims, P.O. Box 01236, Lub-
bock, TX 79408. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting lumber
and lumber products, from Payson,
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Fredonia, and Whiteriver, AZ, and
Panguitch, UT, to points in OK and
TX. (Hearing site: Oklahoma- City,
OK, or Phoenix, AZ.)-

MC 124078 (Sub-934F), filed January
24, 178. Applicant: SCHWERMAN
TRUCKING CO., a corporation, 611
South 28th Street, Milwaukee, WI
53215. Representative: Richard H. Pre-
vette, P.O. Box 1601, Milwaukee, WI
53201. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporthg commodities, in
bulk, (1) between those points in the
United States in and eastof ND, SD,
NE, KS, OK, and TX, and (2) between
those points in the States named in (1)
above, on the one hand, and, on the
other, those points in the United
States in and west of MT, WY, CO,
and NM (except AK and HI), restrict-
ed (1) and (2) above to the transporta-
tion of traffic originating at or des-
tined to the facilities of Owens-Illi-
nois, Inc. (Hearing site: Detroit, MI.)

MC 124078 (Sub-935F), filed January
29, 1979. Applicant: SCHWERMAN
TRUCKING CO., a corporation, 611
South 28th Street, Milwaukee, WI
53215. Representative: Richard H. Pre-
vette; P.O. BOX 1601, Milwaukee, WI
53201. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting mineral filler,
from Anderson, -TN, to points in AL.
(Hearing site: Birmingham, AL.)

MC 124078 (Sub-936F), filed January
29, 1979. Applicant: SCHWERMAN
TRUCKING CO., a corporation, 611
South 28th Street, Milwaukee, WI
53215. Representative: Richard H. Pre-

* vette, P.O. Box 1601, Milwaukee, WI
-53201. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, - over irregular
rohtes, transporting cement, from At-
lanta, GA, to points in FL. (Hearing
site: Birmingham, AL.)

MC 124160 (Sub-25F), filed Ddcem-
ber 5, 1978. Applicant: SAVAGE
BROTHERS, INCORPORATED, 585
South 500 East, American Fork, UT
84003. Rdpresentative: Lon Rodney
Kump, 333 East Fourth South, Salt
Lake City, UT 84111. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting lime and
limestone products, in bulk, from
points in NV to Rowley, UT, and the
facilities of Union Power & Light Co.,
at or near Huntington and Castle
Dale, 'UT. (Hearing site: Salt Lake
City, UT, or Los :Angeles, CA.) . .

MC 124170 (Sub-106F), filed Decem-
ber 5, 1978. Appjlicant: FROSTWAYS,
INC., 3000 Chrysler, Service Dr., De-
troit, MI 48207. Representative: Wil-
liam.J.,Boyd, 600 Enterprise Dr., Suite

-222, Oak Brook, IL 60521. To operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting frozen
foods, from the facilities of General
Foods Corporation, at Avon, NY, to
points in MD, OH, PA, and WV. (Hear-
ing site: New York,' NY, or Washing-
ton, DC.)

MC 124170 (Sub-107F), filed Decem-
ber 5, 1978. Applicant: FROSTWAYS,
INC., 3000 Chrysler Service Dr., De-
troit, MI 48207. Representative: Wil-
liam J. Boyd, 600 Enterprise Dr., Suite
222, Oak Brook, IL 60521. To operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transorting (1) sugar
(except In bulk), from Brooklyn, NY,
Philadelphia, PA, and Baltimore, MD,
to points in IL, IN, and OH; and (2)
foodstuffs, from the facilities of Ameri-
can Sugar, Division of Amstar Corpo-
ration, at Pitman, NJ, to points in IL,
IN, and OH. (Hearing site: New York,
NY, or Washington, DC.)

MC 124174 (Sub-125F), filed Novem-
ber 20, 1978. .Applicant: MOMSEN
TRUCKING CO., a corporation, 13811
L Street, Omaha, NE 68137. Repre-
sentative:.Karl E. Momsen (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce,, over
irregular routes, transporting scrap
metal used for recycling, from the
facilities of Saco Steel Company, at
Saco, ME, to those points in the
United States In and east of ND, SD,
NE, CO, OK, and TX. (Hearlhg site:
Boston, MA, or Bangor, ME.)

MC 124174 (Sub-126F), filed Decem-
ber 1, 1978. Applicant: MOMSEN-X
TRUCKING CO., a corporation, 13811
L Street, Omaha, NE 68137. Repre-
sentative: Karl E. Momsen (same ad-
dress as applicant), To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporUng alumi-
num articles (except commodities In
bulk, In tank vehicles), between
Oswego, NY, and Fairmont, WV,'on
the one hand, and, on the other,
points in the United States (except
HI). (Hearing site: Cleveland, OH, or
Washington, DC.)

MC 124211 (Sub-347F), filed Decem-
ber 11, 1978. Applicant: HILt TRUCK
LINE, INC., P.O. Box 988, D.T.S.,
Omaha, NE 68101. Representative:
Thomas L. Hilt (same address as appli-
cant). To operate as a common carrier,
by motor vehicle, In interstate or for-
eign commerce, over Irregular routes,
transporting cleaning compounds, pol-
ishing compounds, chemicals, .waxes,
'and janitorial supplies, (except com-
modities in bulk), between Omaha,
NE, on the one hand, and, on the
other, points in AZ, CA, CO, MN, OR,
and WA. (Hearing site: Omaha, NE.)

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



NOTICES

Nom.-Dual operations may be involved.

MC 125433 (Sub-188F), filed Decem-
ber 28, 1978. Applicant: F-B TRUCK
LINE CO., a corporation, 1945 South
Redwood Road, Salt Lake City, UT
84104. Representative: John B. Ander-
son (same address as applicant). To op-
erate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting such commodities as are dealt
in or used by dealers and manufactur-
ers of agricultural equipment, indus-
trial equipment, and lawn and leisure
products, (except commodities in
bulk), (1) from Grand Island and Lex-
ington, NE, to points in AZ, CA, CO.
ID, MT, NV, NM, OR UT, WA, and
WY, and (2) from Fowler, CA, to
points in CO, ID, MT, NV, OR, UT,
WA, and WY. (Hearing site: Chicago,
IL, or Washington, D.C.)

MC 125533 (Sub-30F), filed Decem-
ber 27, 1978. Applicant: GEORGE W.
Kugler, INC., 2800 East Waterloo
Road, Akron, OH 43209. Representa-
tive: John P. McMahon, 100 E. Broad
Street, Columbus, OH 43215. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes; trans-
porting clay and. refractory products
and materials and supplies used in the
manufacture, installation, and process-
ing of clay and refractory products,
between the facilities of Harbison
Walker Refractories, Division of
Dresser Industries, Inc., at or near
Hammond, IN, Fulton and Vandalia,
MO, Windham and Portsmouth, OH,
Templeton and Clearfield, PA, and
Baltimore, Leslie, and Jennings, MD,
on the one hand, and, on' the other,
points in CT, DE, IL, IN, IA, KY, MA,
MD, MI, MO, NJ, NY, OH, PA, RI,
TN, VA, WV, WI, and DC. (Hearing
site' Columbus, OH.)

MC 126719 (Sub-MF), filed January
15, 1979. Applicant: CARON TRANS-
PORT LTD, P.O. Box 3464 Station D.
Edmonton, Alberta, Canada T5L 4J3.
Representative: Charles A. Murray,
Jr., 207A Behner Bldg., 2822 Third
Ave. N. Billings, MT 59101. To operate
as a contract carrier, by motor vehicle,
in foreign commerce only, over irregu-
lar routes, transporting hydrochloric
(muriatic) acid, in bulk, in tank vehi-
cles, from ports on entry on the Inter-
national Boundary line between the
United States and Canada, between
Sweetgrass, MT, and Portal, ND, to
points in MT, ND, and W'Y, under con-
tracts with Dow Chemical of Canada,
Limited, of Fort Saskatchewan, Alber-
ta, Canada, Saskatoon Chemical a divi-
sion of Prince Albert Pulp Company
Limited, of Saskatoon, Saskatchewan,
Canada, Hooker Chemicals Division of
Canadian Occidental Petroleums, Ltd.,
of North Vancouver, British Columbia,
Canada, and Prairie Industrial Chemi-

cals Ltd.. of Saskatoon Saskatchewan.
Canada. (Hearing site: Billings or
Great Falls, MT.)

MC 126844 (Sub.62F), filed Novem-
ber 29, 1978. Applicant: R.D.S.
TRUCKING CO., INC., 1713 North
Main Road, Vinelapd. NJ 08360. Rep-
resentative: Kenneth F. Dudley. 611
Church Street, P.O. Box 279, Ot-
tumwa, IA 52501. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular or routes, transporting
animal feed and feed ingredientsj
(except commodities in bulk), from
the facilities of Ka Kan Foods, Inc.,
at or near Columbus, OH, to those
points in the United States in and east
of ND, SD, NE, CO, and NM, restrict-
ed to the transportation of traffic
originating at the named origin.
(Hearing site: Columbus, OH, or Chi-
cago, IL.)

MC 127204 (Sub-13P), filed Novem-
ber 21, 1978. Applicant: KINDS-
VATER, INC., P.O. Box 1027, Dodge
City, KS 67801. Representative: Clyde
N. Christey, Kansas Credit Union
Bldg. 1010 Tyler, Suite 110L, Topeka,
KS 66612. To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting anhydrous ammo-
nia, in bulk, from the facilities of
Chevron Chemical Co.. near Friend,
KS, to points in CO, NE, OK, TX, and
WY. (Hearing site: Kansas City. MO.)

.MC 127689 (Sub-48P), filed January
15, 1979. Applicant: PASCAGOULA
DRAYAGE COMPANY, INC., P.O.
Box 987, Hattiesburg, MS 39401. Rep-
resentative: W. G. Rains (same address
as applicant). To operate as a common
carrier, by motor vehicle, In interstate
or foreign commerce, over Irregular
routes, transporting (1) petroleum, pe-
troeum products, vehicle body sealer,
and sound deadener compounds,
(except commodities in bulk In tank
vehicles), and filters, from the facili-
ties of Quaker State Oil Refining Cor-
poration, in Warren County, MS. to
points in AL. LA, MS. and TN, and (2)
petroleum, petroleum products, vehicle
body sealer, sound deadener com-
pounds, filters, and materials, equip-
ment and supplies used in the manu-
facture and distribution of the com-
modities in (1) above, (except commod-
ities in bulk, In tank vehicles), from
points in A4 to the facilities of
Quaker State Oil Refining Corpora-
tion, in Warren County, MS. restricted
n (1) and (2) above, to the transporta-
tion of traffic originating at or des-
tined to the named facilities. (Hearing
site: Memphis, TN.)

MC 129226 (Sub-8F), filed December
5, 1978. Applicnt: TO-JON TRUCK-
ING, INC., 6 Verly Court, Bethpage,
NY 11714. Representative: Eugene M.
Malkin, Suite 6193, 5 World Trade

-Center. New York, NY 10048. To oper-
ate as a common carrier, by motor ve-
hicle, In Interstate or foreign com-
merce, over Irregular routes, trans-
porting such commodities as are dealt
In or used by retail drug stores;
(except commodities in bulk), between
Melville, NY, on the one hand, and, on
the other, points in CT and MA. under
contract with Genovese Drug Stores.
Inc., of Melville, NY. (Hearing site:
New York, NY.)

MC 129484 (Sub-4F). filed November
24, 1978. Applicant: MELVIN WANG
d.b.a. MELVIN WANG TRUCKING,
Fertile MN 56540. Representative:
Gene P. Johnson, P.O. Box 2471,
Fargo. ND 58108. To operate as a con-
tract carrier, by motor vehicle, in in-
terstate or foreign commerce, over ir-
regular routes, transporting liquid fer-
tilizer and liquid fertilizer ingredients,
in bulk, In tank vehicles, between Hen-
drum, MN, on the one hand, and, on
the other, points In ND, under con-
tract with Hendrum Fertilizer Co.,
Inc.. of Hendrum, MN. (Hearing site:
Fargo, ND.)

MC 129660 (Sub-lOP), filed Decem-
ber 4, 1978. Applicant: MALLETTE
BROTHERS TRUCK LINE. INC.,
3708 Hwy 90, Gautier, MS 39553. Rep-
resentative: Fred W. Johnson, Jr., 1500
Deposit Guaranty Plaza, P.O. Box
22628, Jackson, MS 39205. To operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
Irregular routes, transporting lumber,
from the facilities of Newman Lumber
Company, at or near Gulfport, MS, to
points in CO. DE, FL, IL, IN, KY, MD,
MA, MI, MO, NJ, NC, OH, PA, SC,
TN, VA, WV, and WI. (Hearing site:
Gulfport or Jackson, MS.)

MC 133566 (Sub-127F), filed Decem-
ber 5, 1978. Applicant: GANGLOFF &
DOWNHAM TRUCKING COMPA-
NY, INC., P.O. Box 479, Logansport,
IN 46967. Representative: Thomas J.
Beener, Suite 4959, One World Trade
Center, New York, NY 10048. To oper-
ate as a common carrier; by motor ve-
hicle, In interstate or foreign com-
merce, over irregular routes, trans-
porting shortening, edible tallow, cook-
ing oils, and margarine, (except com-
modities In bulk), from Bradley, IL to
points In F1 GA, KY, and TN. (Hear-
ing site: New York, NY, or Chicago,
ML)
MC 133866 (Sub-2P), filed November

14, 1978. Applicant: EVERETT
TRUCKING, INC., Route 3, Box 28,
Everett, PA 15537. Representative:
Arthur J. Diskin, 806 Frick Building,
Pittsburgh, PA 15219. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
Irregular routes, transporting farm
supplies, In dump vehicles, from Balti-
more, MD, to points in Somerset, Bed-
ford, Cambria, Blair, Huntingdon,
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Centre, Clearfield, and Fulton Coun-
ties, PA. (Hearing site: Pittsburgh, PA,
or Washington, DC.)

MC 1'33867 (Sub-13F), filed Novem-
ber 29, 1978. Applicant:- STARLING
TRANSPORT LINES, INC., P.O. Box
1733, Fort Pierce, FL 33450. Repre-
sentative: Harry C. Ames, Jr., 805
McLachlen Bank Bldg., 666 Eleventh
St., NW., Washington, DC 20001. To
operate as a contract carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting canned gopds, from Johnson
City, NY, to points in the United,
States (except AK and HI), under con-
tract with Douglas Food Service Com-
pany, of Johnson City, NY. (Hearing
site: Washington, DC.)

NOTE.-Dual operations are involved in
this proceeding.

MC 134064 (Sub-16F), filed Novem-
ber 28, 1978. Applicant: INTERSTATE
TRANSPORT, INC., 1820 Atlanta
Highway, Gainesville, GA 30501. Rep-
resentative: Charles M. Williams, 350
Capitol Life Center, 1600 Sherman
Street, Denver, Co 80203. To operate"
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, 'transporting canned
and- preserved foodstuffs, from the
facilities of Heinz U.S.A. Division of H.
J, Heinz Co., at or near Pittsburgh,
PA, to points in FL, GA, SC, and TN.
(Hearing site: Pittsburgh, PA, or At-
lanta, GA.) .

MC 135364 (Sub-31F), filed Novem-
ber 29, 1978. Applicant: MORWALL
TRUCKING, INC., Box 76C, R.D. 3,
Moscow, PA 18444. Representative: J.
G. Dail, Jr, P.O. Box LL, McLean, VA
22101. To operate as a contract carri-
er, by motor vehicle; in interstate or
foreign commerce, over irregular
routes, transporting, plastic articles,
and materials, equipment and supplies
used in the'manufacture of plastic ar-
ticles, between. Norfolk, VA, Scran-
torn, PA, and Lebanon, IN, on the one,
hand, and, on the other, points in the
United States (except AK and HI),
under contract with General Foam
Plastics Corporation, of Norfolk, VA.
(Hearing site: Washington, DC.)

MC 135454 (Sub-21F), filed Novem-
ber 24, 1978.- Applicant: DENNY
TRUCK LINES,, INC., 893 Ridge
Road, Webster, NY 14580. Representa-
tive: John F. O'Donnell, -P.O. Box '238,
Milton, MA 02187. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular rbutes, transporting contain-
ers and container closures, from points
in Butler, Clarion, Clearfield, and Jef-
ferson Counties, PA, to Rochester,
NY. (Hearing site: Rochester, NY.)

NoTrE.-Dual operations are involved in
this proceeding.

MC 135454 (Sub-22P), filed Decem-
ber 4, 1978. Applicant: DENNY
TRUCK LINES, INC., 893 Ridge
Road, Webster, NY 14580. Representa-
tive: Francis P. Barrett, 60 Adams
Street, Milton, MA 02187. To operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting contain-
ers and- container closures, from the
facilities of Independent Can Co., at
Baltimore, MD, to points in PA. (Hear-
,ing site: Washington, DC.)
,.NoTE.-Dual operations are involved in
this proceeding.

2MC 136848 (Sub-24F), filed January
24, 1979. Applicant: JAMES BRUCE
LEE & STANLEY LEE, a partnership,
d.b.a. LEE CONTRACT CARRIERS,
Old Route 66, P.O. Box 48, Pontiac, IL
61764. Representative: Edward F.
Stanula, 837 East 162nd Street, South
Holland, IL 60473. To operate -as a
contract carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting wrought
steel tubing, (1) from the facilities of
Aladdin Steel, Inc., at or near Gille-
spie, IL, to Winfield, AL, Harrison and

.Springdale, AR, Pittsburg, KS, De-
troit, Holland, and Ludington, MI,
Albert Lea, Mora, and St. Paul, MN,
Wyoming, NY, Columbus, Holland,
and Youngstown, OH, Chickasha and
Healdton, OK, Montgomeryville and
Paradise, PA, Boydand Houston, TX,
Charleston; WV, Eau Claire, WI, and
points in IN, KY, MO, and SD, and (2).
from East Chicago,* IN, to the facilities
of Aladdin Steel, Inc., at or near Gille-
spie, IL, under contract in (1) and (2)
ab'ove with Aladdin Steel, Inc., of Gil-
lespie IL. (Hearing site: Chicago, IL.)

MC 138157 (Sub-102F), filed Novem-
ber 27, 1978. Applicant: SOUTHWEST
EQUIPMENT RENTAL, INC., d.b.a.
SOUTHWEST MOTOR FREIGHT, a
California Corporation, 2931 South
Market St., Chattanooga, TN 37410.
Representative: Patrick E. Quinn, P.O.
Box 9596, Chattanooga, TN 37412. To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes,-trans-
porting clay building products, (except
commodities in bulk), from the facili-
ties of Pacific Clay Products, Inc., at
or near Alberhill and Santa Fe
Springs, CA, to those points in the
United States in and east of ND, SD,
NE, KS, OK, and TX. (Hearing site:
Los Angeles, CA.)

Nor.-Dual operations are involved.
MC 138157 (Sub-104F), filed Decem-

ber 8, 1978. Applicant: SOUTHWEST
EQUIPMENT RENTAL, INC., d.b.a.
SOUTHWEST MOTOR FREIGHT, a
California Corporation, 2931 South
Market St., Chattanooga, TN 37410.
Representative: Patrick E. Quinn, P.O.
Box 9596, Chattanooga, TN 37412. To

operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting dehydrated noodles and dehy-
drated soup, from the facilities of
Nissin Foods (USA) Company, Inc., at
or near Lancaster, PA, to those points
in the United States in and east of ND,
SD, NE, KS, OK, and TX. (Hparing
site: Washington, DC.)

NoTE.-Dual operations are involved.

MC 138890 (Sub-14F), filed Decem-
ber 4, 1978. Applicant: MOODIE, INC.,
301 Acorn St., Stevens Point, WI
54481. Representative: Wayne W.
Wilson, 150 E. Gilman St., Madison,
WI 5370 . To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting foodstuffs, and
materials, equipment, and supplies
used in the manufacture or distribu-
tion of foodstuffs, (except commodities
in bulk, in tank vehicles), between
points In Portage County, WI, on the
one hand, and, on the other, points in
the United States (except AK-and HI),
(Hearing site: Stevens Point or Madi-
son, WI.)

MC 139006 (Sub-4F), filed November
28, 1978. Applicant: RAPIER SMITH,
R.R. 5, Loretto Road, Bardstown, IY
40004. Representative: Robert H.
Klnker, 314 W. Main St., P.O. Box 464,
Frankfort, KY 40602. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting malt
beverages in containers, from colum-
bus and Cincinnati, OH, to Bardstown,
KY. (Hearing site: Bardstown, KY.)

MC 139273 (Sub-5F), filed December
28, 1978. Applicant: KINGS COUNTY
TRUCK LINES, a corporation, P.O,
Box 1016, Tulare, CA 93274. Repre-
sentative: Manuel Espinola, (same ad.
dress as applicant). To operate as a
contract carrier, by motor vehicle, in
-interstate or foreign commerce, over
irregular routes, transporting ice
cream and ice cream topping, sherbert,
water ice, frozen yogurt, and cakes,
from the facilities of Baskin-Robbins,
Inc., at or near Burbank CA, to the
facilities of Baskin-Robbins, Inc., at or
near Anaconda, Billings, Bozeman,
Butte, Great Falls, Helena, Kalispell,
and Missoula, MT, under contract
with Baskin-Robbins, Inc., of Burbank,
CA. (Hearing site: Los Angeles or San
Francisco, CA.)

MC 139629 (Sub-5F), filed January
19, 1979. Applicant: BOOTH REFRIG-
ERATED LINES, INC., 1308-16th
Ave., Central City, NE 68826. Repre-
sentative: James F. Crosby, P.O. Box
37205, Omaha, NE 68137. To operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
iregular routes, transporting froten
foods, from the facilities of Delicious
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Foods Co., at or near Grand Island,
NE, to points in AL, FL, GA, IN, KY,
MO, NC, ND, OH, SC, and TN. (Hear-
ing site: Omaha, NE.)

MC 139906 (Sub-24F), filed Decem-
ber 4, 1978. Applicant: INTERSTATE
CONTRACT CARRIER CORP., a
Delaware corporation, P.O. Box 30303,
Salt Lake City, UT 84125. Representa-
tive: Richard A. Peterson, P.O. Box
81849, Lincoln, NE 81849. To operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over.
irregular routes, transporting (1)
stereo systems, and (2) materials,
equipment and supplies used. in the
manufacture and distribution of stereo
systems, (except commodities in bulk,
and those requiring special equip-
ment), (a) from Compton, CA, to
points in the "United States (except
AK and HI), and (b) from New York,
NY, to Compton, CA. (Hearing site:
Lincoln, NE, or Salt Lake City, UT.)

NO.-Dual operations may be involved
in this proceeding.

MC 139906 (Sub-26F), filed Decem-
ber 4, 1978. Applicant: INTERSTATE
CONTRACT CARRIER CORP., a
Delware corporation, P.O. Box 30303,
Salt Lake City, UT 84125. Representa-
tive: Richard A. Peterson, P.O. Box
81849, Lincoln, NE 68501.To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting dry
goods and notions, from Ludlow and
West Warren, MA, to points in the
United States (except AK, HI, and
MA). (Hearing site: Lincoln, NE, or
Salt Lake City, UT.)

NoTr--Dual operations may be involved
in this proceeding.

MC 140024 (Sub-134F), filed Novem-
ber 21, 1978. Applicant: J. B. MONT-
GOMERY, INC., a 'Delaware corpora-
tion, 5565 East 52nd Avenue, Com-
merce City, CO 80022. Representative:
Jeffrey A. Knoll (same address as ap-
plicant). To operate as a common car-
rier, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting mold hot tops,
and exothermic materials, from the
facilities of Metallurgical Service and
Supply, Inc., at or near McKees Rocks,
PA, to the facilities of CF & I Steel
Corporation, at or near Pueblo, CO.,
restricted to the transportation of
traffic originating at the named origin
and destined to the indicated destina-
tion. (Hearing site: Denver or Pueblo,
CO.)

MC 140484 (Sub-36F), filed Novem-
ber 27, 1978. Applicant: LESTER
COGGINS TRUCKING, INC., 2671 E.
Edison, -Aveune, P.O. Box 69, Fort
Myers,' FL 33902. Representative:
Frank T. Day (same addressas appli-
cant). To operate as a common carrier,
by motor vehicle, in interstate or for-

eign commerce, over Irregular routes,
transporting foodstuffs (except in
bulk, in tank vehicles), in vehicles
equipped with mechanical refrigera-
tion, from the facilities of Kraft, Inc.,
at or near Lakeland, FL, to points in
AL, GA, KY, LA. MS, NC, SC, TN, and
VA. (Hearing site: Tampa, FL, or At-
lanta, GA.)

MC 140563 (Sub-19P), filed Decem-
ber 18, 1978. Applicant, W. T. MYLES
TRANSPORTATION CO., a corpora-
tion, P.O. Box 321, Conley, GA 30027.
Representative: Archie B. Culbreth,
Suite 202, 2200 Century Parkway, At-
lanta, GA 30345. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
newsprint paper, from points in Laur-
ens County, GA, to points in AL, AR,
FL, GA, IL, IN, KS, KY, LA, MD, MS.
MO, NC, OH, OK, PA, SC, TN, TX,
VA, and WV, and (2) waste newspa-
pers, cores, and materials, equipment,
and supplies used in the manufacture
and distribution of newsprint paper,
(except commodities in bulk), in the
reverse direction. (Hearing site: Atlan-
ta, GA.)

Nora-Dual operations are Involved.

MC 141417 (Sub-3F), filed December
4, 1978. Applicant: SUPER SPEED
DELIVERY & MESSENGER SERV-
ICE, INC., 265 Route 46, Totowa, NJ
07512. Representative: Morton E. Kiel,
Suite 6193, 5 World Trade Center, New
York, NY 10048. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting textiles,
from Newburgh, NY, to New York,
NY. (Hearing site: New York, NY.)

MC 142168 (Sub-3F), filed January
15, 1979. Applicant: CARL'S BUTTON
& STITCH, INC., Route 613, Box 424,
Payne, OH 45880. Representative: Mi-
chael M. Briley, 300 Madison Avenue,
12th Floor, Toledo, OH 43603. To op-
erate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting general commodities (except
those of unusual value, classes A and
B explosives, household goods as de-
fined by the Commission, commodities
in bulk, and those requiring special
equipment), (1) between the facilities
of Stanadyne, Inc., at Huntsville, AL,
Hartford and Windsor, CT, Bellwood
and Marshall, IL, Garrett and Gary,
IN, Jacksonville, Sanford, and Wash-
ington- NC, Dayton and Elyrla, OH,
and Pine Grove, PA, on the one hand,
and on the other, points in AL, CT,
FL, GA, IL, IN, IA, MD, MA, MI, NE,
NJ, NY, NC, OH, PA, RI, SC, TN, VA,
WV, and WI, and (2) from the facili-
ties of Stanadyne, Inc., named in (1)
above, to City of Industry, CA, Amaril-
lo, Dallas, Houston, and San Antonio,

TX and Seattle, WA, (Hearing site:
Toledo, OH, or Washington, DC.)

MC 142559 (Sub-86F), filed January
22, 1979. Applicant: BROOKS
TRANSPORTATION, INC., 3830
Kelley Ave., Cleveland, OH 44114.
Representative: John P. McMahon,
100 E. Broad St., Columbus, OH 43215.
To operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce, over Irregular routes, trans-
porting (1) household appliances, and
(2) materials and supplies used in the
manufacture and distribution of
household appliances, (except com-
modities in bulk), between Edison, NJ,
on the one hand, and, on the other,'
points in GA, IL IN, MI, and OH. -
(Hearing site: Columbus, OH, or
Washington, DC.)

Nor=.-Dual operations may be involved
In this proceeding.

MC 142679 (Sub-3F), filed January
19, 1979. Applicant: S. H. MITCHELL,
d.b.a. UNITED TRUCK LINES, P.O.
Box 8596, Greensboro, NC 27410. Rep-
resentative: Lawrence E. Lindeman,
1032 Pennsylvania Bldg., 425 13th St.,
NW., Washington, DC 20004. To oper-
ate as a contract carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting (1) (a) polyurethane foam, and
(b) materials and supplies used in the
manufacture and distribution of poly-
urethane foam, from points in Meck-
lenburg County, NC, to points in the
United States (except AK and HI),
under contract with Reeves Brothers,
Inc., of New York, NY; (2) (a) auto-
mobile parts and accessories, from De-
troit, MI, to Norfolk, VA, and (b) plas-
tic foam, rubber foam, cellular expand-
ed and sponge pads and padding, from
Cornelius, Wallace. and Greensboro,
NC, to Mount Clemens, Utica, Ches-
terfield, and Detroit, MI, under con-
tract with Ford Motor Company, of
Dearborn, M'I; (3) foam rubber pad-
ding, from Corry, PA, to Detroit, Flint
and Lansing, MI, under contract with
General Motors Corp., of Detroit, MI;
and (4) automobile parts and accesso-
ries, from Center Line, Warren, and
Marysville, MI, to Richmond, VA,
under contract with Chrysler Corp., of
Highland Park, MI. (Hearing site:
Washington, DC.)

MC 142909 (Sub-4P), filed January 8,
1979. Applicant: TIMBER TRUCK-
ING, INC., 4100 South West Temple,
Salt Lake City, UT 84107. Representa-
tive: Irene Warr, 430 Judge Bldg., Salt
Lake City, UT 84111. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
Irregular routes, transporting (1)
lumber and lumber mill product-% and
(2) building materials, (except asphalt
in bulk, and lumber and lumber mill
products), (a) from points in ID, MT
OR, and WA, to points in NV, UT, and
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•WY. (b) from points in MT. OR, and
WA, to points in!ID, (c) from- points in
UT to points in CO. ID, MT,. NV, and
WY, (d) from points in OR, UT, and
WA. to points in AZ and NM and (e)
from points in AZ; to points in NV,
NM, UT, and WY, restricted in (c) and.
(d) above, against the transportation
of- gypsum building materials, frqra
Sigurd, UT. Condition: Prior or coinci-
dental cancellation, at carrier's written
request, of its permit in MC 134729
(Sub-No. 1). (Hearing site: Salt Lake
City, UT, or Washington, DC.)

MC 143029 (Sub-2F), filed January
11, 1979. Applicant- MC-MOR-HAN
TRUCKING CO., INC., P.O. Box.368,
Shullsburg, WI 53586. Representative:.
Carl L. Steiner, 39 S. La Salle St., Chi-
cago, IL 60603. To operate as a con-
tract carrier, by motor vehicle, in in-
terstate or foreign commerce, over ir-
regular routes, transporting such com-
modities as are dealt in or used by.gro-'
cery and food business houses, be-
tween points in IL, IN, IA,. MI, NM,
MO, NY, OH, PA, and WI, under con-
tact with Kraft, Inc., of Chicago, IL.
Condition: Prior or coincidental ca-
cellatioh, at carrier's written request,
of its duplicating authority in MC
136774- issued November 8, 1972.
(Hearing site: Chicago, IL.)

NoT.--Dual operations are Involved in
this proceeding.

MC 143059 (Sub-40F), filed Decem-
ber 20, 1978. Applicant:' MERCER
TRANSPORTATION CO., a corpora-
tion, P.O. Box 35610, Louisville, KY
40232. Representative: J. L. Stone
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in inteirstate or foreign com-
merce, over irregular- routes, trans-
porting structural steel and pipe, be-
tween the facilities of ACT Steel, Inc.,
at points in the United States .(except
AK and HI), on the one hand, and, on
the other, points in the United States
(except AK and HI),. restricted to the
trnsportation of traffic originating at
the named origins and destined to the
Indicated destinations. (Hearing site:
Louisville, KY, or Washington, DC.)

MC 143268 (Sub-6F), 'filed- January
10, 1979. Applicant: TROCHU
TRUCKING SERVICES; LTD., 915
48th Avenue SE, Calgary, Alberta,
Canada T2G 2A7. R'epresentative:
Charles E. Johnson, 418 East Rossr
Avenue, P.O. Box 1982, Bismarck, ND,
58501. To operate as a contract carri-
er, by, motor vehicle, in foreign com-
merce, over irregular routes, trans-
porting agricultural equipment and
agricultural materials, from points in
the United States (except AK and HI),
to the ports of entry on the Interna-
tional Boundary line between ,the
United States and Canada, in ND and
MT, under contract with Walbern
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Agri-Systems, Ltd., of Linden, Alberta,
Canada. (Hearing site: Billings, MT.)
Nor.-Dual operations are involved in

this proceeding.

-C 143636 (Sub-4F). filed November
2,. 1978. Applicant:, RON SMITH
TRUCKING, INC., R. R. #3, Arcola,
IL 61910. Representative: Douglas, G.
Brown, The INB Center, Suite 555,
One North Old State Capitol Plaza,
Springfield, IL 62701. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, aver
irregular routes, transporting sand,
gravet, and aggregates, between points
in Parke and Vigo Counties, IN, on the
one hand, and, on the other, points in
Douglas County, IL. (Hearing site: St.
Louis, MO, or Chicago, IL)

MC 144837 (Sub-IF), filed November
30. 1978. Applicant: TWICKINGHAM,
TRUCKING CO., a corporation, 1205
N. W. Marshall, Portland, OR 97209.
Representative: Steven R. Schell, 12th
Floor, 707 S. W. Washington, Port-
land, OR 97205. To operate as a con-
tract carrier, by motor vehicle, in in,
terstate or foreign commerce, over ir-
regular routes, transporting floor co-
verings, wall coverings, countertop co-
veringsi metal. moldings, an t adhe-

"sives, (a) from Portland, OR, to points
in Siskiyou Shasta, and Tehama
Counties', CA, and (b) from Los Ange-
les, CA, to Portland, OR, and points in
Klamath, Jackson, Josephine, Coos,
Douglas, Lane, Benton, Linn, and
iMarfon Counties, OR, under contract
with the Cronin Co., of Portland, OR.
(Hearing-site: Portland, OR.)

MC 144839 (Sub-IF), filed January
19, 1979. Applicant. MURRAY'S EX-
PRESS, INC., RFD 3, Concord, NH
03301. Representative: Fred L. Potter,
"P.O. Box 1256,. Concord, NH 03301. To
operate as a contract carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregula= routes; trans-
porting toilet preparations, soap, and
jewelry, between points in NH and VT,.
tunder contract with Avon Products,
Inc., of Rye, NY. (Hearing site: Con-
cord, or Manchester, NHE.)

MC 144900 (Sub-2F), filed January
11, 1979. Applicant: CENTRAL DE-
LIVERY SERVICE OF MASSACHU-
SETTS, INC., 125 Magazine St.,
Boston, MA 02119. Representative:
Jeremy Kahn, Suite 733 Investment
Bldg., 1511 K Street NW, Washington.,
DC 20005. To operate as a common
carrie, by motor vehicle, in interstate
or foreign commerce, over irrekular
routes, transporting (1) dosimeters,
and computer hardware; between the
facilities of Yankee Atomic Electric
Company, at Westborough, MA, on
the one hand, and, on the other,
Vernon, VT, Wiscasset, ME. and Sea-
brook, NH, (2) steel tubes from the
facilities of Standard-Thomson Corpo--

ration, at Waltham, MA, to Pawtucket
and Providence,, RIL and (3) bellows,
from Pawtucket and Providence, RI.
to the facilities of Standard-Thomson
Corporation, at Waltham, MA. (Hear-
ing site: Boston, MA.)

NoTE.-Dual operations may be involved
In this proceeding. "

MC 145337 (Sub-3P), filed December
5, 1978. Applicant: P.M.E., LTD, P,O.
Box 181, Group 261, R.R. 2, Winnipeg,
Manitoba, Canada R3C 2E6. Repre-
sentatiye: Gene P. Johnson, P.O. BOx
2471, Fargo, ND 58108, To operate as a
common carrier, by motor vehicle, in
foreign commerce only, over Irregular
routes, transporting (1) canned goods,
and (2) agricultural commodities
which are otherwise exempt from eco-
nomic, regulation under 49 U.S.C.
§ 10526(a)(6) (formerly section
203(b)(6) of the Interstate Commerce
Act, when moving In mixed loads with
canned goods, from points in CA and
OR, to ports of entry on the interna.
tional Boundary Line betweent the
United States and Canada, in ND and
MN. (Hearing site: Minneapolis or St.
Paul, MN.).

MC 145610 (Sub-2F), filed November
29, 1978. Applicant: TRUCK AIR OF
GEORGIA, INC., 576 Lake Mirror
Rd., College Park, GA 30349. Repre-
sentative: Robert E. Born, Suite 508,
1447 Peachtree St., NE., Atlanta, GA
30309. To operate as a common carri-
er, by motor vehicle, .in interstate or
foreign, commerce, over Irregular
routes, transporting general commod-
ities (except those of unusual value,
classes A and B explosives, household
goods as defined by the Commission,
commddities in bulk, and those requir-
ing special equipment), between Atlan-
ta, GA, and points in NC and SC, rd-
stricted to the transportation of traf-
fic having a prior or subsequent move-
ment by air. (Hearing site: Atlanta,
GA.)

MC 114569 (Sub-275F), flied January
17, 1979. Applicant: SHAFER
TRUCKING, INC., P.O. Box 418, New
Kingstown, PA 17072. Representative:
N. L. Cummins (same address as appli-
'cant). To operate as a common carrier,
by motor vehicle, in interstate or for-
eign commerce, over Irregular routes,
transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods
as defined by the Commission, com-
modities in bulk, and those requiring
special equipment), (1) from the facili-
ties of the Southeastern Michigan
Shippers Co-operative Association at
Detroit, lMII, to Philadelphia, PA, New
York. NY, Boston and Worcester, MA,
Los Angeles: and and San Francisco,
CA, Seattle, WA, Portland, OR,
Denver, CO, Dallas and Houston, TX,
Atlanta, GA, and Kansas City, MO, re-
stricted to the transportation of traf-
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fic originating at the named origin,
and (2) from New York, NY, and
Philadelphia, PA, to the facilities of
the Southeastern Michigan Shippers
Co-operative Association, at or near
Detroit, MI, restricted to the transpor-
tation of traffic destined to the indi-
cated destinations. (Hearing site: De-
troit, MI, or Washington, DC.)

NoTF-Dual operations may be involved
in this proceeding.

MC 145790F, filed November 29,
1978. Applicant: ZUK LINES, INC.,
218 W. Manlius St., East Syracuse, NY
13057. Representative: Michael R.
Werner, 167 Fairfield Rd., P.O. Box
1409, Fairfield, NJ 07006. To operate
as a contract carrier, by motor vehicle,
in interstate or foreign commerce, over_
irregular routes, transporting house-
hold appliances and household audio
and visual equipment, between points
in McKean, Warren, Crawford, and
Erie Counties, PA, on the one hand,
and, on the other, points in NY, under
contract with K Mart Corporation, of
Troy, MI. (Hearing site: Syracuse,
NY.)

MC 145794 (Sub-iF), filed November
28, 1978. Applicant: ARDS TRUCK,
ING CO., INC., P.O. Box 362, Darling-
ton, SC 29532. Representative: Martin
S. Driggers, Sr., P.O. Box 519, Harts-
ville, SC 29550. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes' transporting steel and
steel products, and wire and wire prod-
ucts, between points in SC, on the one
hand, and, on the other, points in NC,
VA, GA WV, MD, DE, NJ, PA, NY,
FL, TN, KY, OH, IN, AL, and MO.
(Hearing site: Columbia or Charleston,
SC.)

MC 145816 (Sub-iF), filed December
14, 1978. Applicant: NTC TRUCKING
CORP., 233 N. Sneden Place W.,
Sfring Valley, NY 10977. Representa-
tive: Michael R. Werner, P.O. Box
1409, Fairfield, NJ 07006. To operate
as a contract carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting (1) piecd
goods, and (2) materials equipment
aihd supplies used in the manufacture
of piece goods, (except commodities in
bulk), between Beacon, NY, on the one
hand, and, on the other, New York,
NY (except those points in the New
York, NY, commercial zone located in
Bergen and Middlesex Counties NJ),
and points in Bergen, Passaic, Morris,
Somerset, and Middlesex County, NJ,
under contract with Printree, Ltd, and
its affilates Pret-A-Printree and Le
Fabrics, of New York, NY. (Hearing
site: New York, NY.)

MC 145824F, filed November 30,
1978. Applicant: PACE AIR
FREIGHT, INC., R.R. 18, Box 124Q,
Indianapolis, IN 46224. Representa-

tive: Donald W. Smith, P.O. Box
40659, Indianapolis, IN 46240. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over Irregular routes, trans-
porting general commodities (except
classes A and B explosives, household
goods as defined by the Commission,
commodities in bulk, and those requir-
ing special equipment), between the
Indianapolis International Airport at
Indianapolis, IN, and O'Hare Interna-
tional Airport at Chicago, IL, restrict-
ed to the transportation of traffic
having a prior or subsequent move-
ment by air. (Hearing site: Indianapo-
lis, IN.)

MC 145846F, filed December 5, 1978.
Applicant: WILLIAM C. SCOTT, d.b.a.
SCOTT'S TRUCKING, 800 South Air-
port Way, Stockton, CA 95205. Repre-
sentative: Sidney J. Cohen, 1939 Har-
riston St., Suite 555, Oakland, CA
94612. To operate as a contract carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting Aluminum arti-
cles, from the facilities of Kaiser Alu-
minum & Chemical Corp., (1) in CA,
to points in OR and WA, and (2) In
OR and WA, to points in CA, under
contract in (1) and (2) above, with
Kaiser Aluminum & Chemical Corp.,
of Oakland, CA. (Hearing site: San
Francisco or Los Angeles, CA.)

MC 145860F, filed December 5, 1978.
Applicant: JAMES MILTON HOW-
LET, d.b.a. HOWLETT'S TRUCK-
ING, 2621 Medina Drive, San Bruno,
CA 94606. Representative: Sidney J.
Cohen, 1939 Harrison Street, suite 555,
Oakland, CA 94612. To operate as a

'contract carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting alumi-
num articles, (1) from the facilities of
Kaiser Aluminum & Chemical Corp.,
in CA to points in OR and WA, and (2)
from the facilities of Kaiser Alumi-
num & Chemical Corp., OR and WA,
to points in CA, under contract with
Kaiser Aluminum & Chemical Corp.,
of Oakland, CA. (Hearing site: San
Francisco or Los Angeles, CA.)

MC 146021F, filed December 11,
1978. Applicant: RALPH OWENS
TRUCKING CO., INC., 311 Park
Avenue, Hereford, TX 79045. Repre-
sentative: John C. Sims, P.O. Box
10236, Lubbock, TX 79408. To operate
as a common carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting meats,
meat products and meat byproducts,
and articles distributed by meat-pack-
ing houses, as described in Sections A
and C of Appendix I to the report in
Descriptions in fotor Carriers Certifi-
cates, 61 M.C.C. 209 and 766, (except
hides and commodities in bulk), from
the facilities of MBPXL Corporation,
at or near Dodge City, KS, to points in

the United States (except AK, HI, and
KS), restricted to the transportation
of traffic originating at the named
origin. (Hearing site: Kansas City, MO,
or Dallas, TX.)

MC 146078 (Sub-hF), filed January
12, 1979. Applicant: CAL-ARK, INC,
854 Moline, P.O. Box 394, Malvern, AR -
72104. Representative: Thomas- W.
Bartholomew (same address as appli-
cant). To operate as a common carrier,
by motor vehicle, in interstate or for-
eign commerce, over irregular routes,
transporting glass containers, and clo-
sures for glass containers, from the
facilities of National Bottle Company,
at or near Coventry, RI, Parkersburg,
WV, and Joliet, IL, to points in the
UrLited States (except AK and HI), re-
stricted to the transportation of traf-
fic originating at the named origins.
(Hearing site: Philiadephia, PA, or
Washington, DC.)

MC 146169P, filed January 18, 1979.
Applicant: N. E. SMITH CO., INC.,
P.O. Box 403, Oneida, TN 37841. Rep-
resentative: Marshall Kragen, 1835 K
Street NW., suite 600, Washington, DC
20006. To operate as a contract carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting (1) sawdust and
(1) oil and grease absorbent (except in
bulk), from Milwaukee, WI, to points
in AL. AR, FL, GA, 11, IN, IA, KY,
MI, MN, MO, NC, OH, OK, TN, and
T= under contract with Frantz Com-
pany, Inc., of Milwaukee, WL CONDI-
TIONS: (1) Applicant shall conduct
separately Its for-hire carriage and
other business operations. (2) It shall
maintain separate accounts and rec-
ords for each operation. And (3) it
shall not transport property as both a
private and for-hire carrier in the
same vehicle at the same time. (Hear-
ing site: Washington, DC.)

PAssENGEas
MC 41581 (Sub-IF), filed November

28, 1978. Applicant: WAGNER
TOURS, INC., 865 Belmont Avenue,
North Haledon, NJ 07508. Representa-
tive: Charles J. Williams, 1815 Front
Street, Scotch Plains, NJ 07076. To op-
erate as a common carrder by motor
vehicle, In interstate or foreign com-
merce, over irregular routes, trans-
porting passengers and their baggage
in the same vehicle with passengers, in
charter operations, from Newark, NJ,
and points within NJ within 25 miles
of Newark, to points in the United
States (including AK but excluding
CT, DE, HI, MD, NJ, NY, PA, RI, VA,
and DC), and return. (Hearing site:
Newark, NJ.)

MC 130543F, filed December 28,
1978. Applicant: DONALD L,
CERNEY, an individual, 5303 North-
field Road, Cleveland, OH 44146. Rep-
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resentative: David F. Hodous, 20402
Bonnie Bank Boulevard, Cleveland,
OH 44116. To engage in operation, in
interstate jor foreign commerce, as a'
broker, at Bedford Heights; OH, in ar-
ranging for the transportation, by
motor vehicle, of passengers and their
baggage, in the same vehicle with pas-
sengers, in special or charter oper-
ations, beginning and ending at poinfs
in Cuyahoga, Lake, Lorain, Medina,
Summit and Geauga Counties, OH,
and extending to points in the United
States (except AK and HI). (Hearing
site: Cleveland or Akron, OH.)

MC 130546F, filed January 11, 1979.
Applicant: VISTATOURS, INC., 151
Forest Street, Montclair, NJ 07042.
Representative: Ralph M. Riccardi,
230 Park Avenue, New York,. NY
10022. To engage in operations, in in-
terstate or foreign commerce, as a
broker, at Montclair, NJ, in arranging
for the transportation, by motor vehi-
cle, of passengers and their baggage, in
the same vehicle with passengers, in
special and charter operations, begin--
ning and ending at New York, NY, -and
extending to points in CT, MA, MD,
ME, NH, NJ, NY, PA, RI, VA, VT, WV,
and DC. (Hearing site: Newark or
Montclair, NJ.)

[FR Doc. 79-7373 Filed 3-12-79; 8:45 am]

[7035-01-M]

[Vo. No. 171,

PERMANENT AUTHORITY DECISIONS

Decidson-Notce

Decided: February 26, 1979-,
The following applications are gov-

erned by Special Rule 247 of the Com-
mission's Rules of Practice (49 CFRt
§ 1100.247). These rules provide,
among other things, that a protest to.
the gi;inting of an application must be
filed with the Commission within' 30
days after the date notice of the appli:
cation is published iii the FDERAL
REGISTER. -Failure to file a protest,
within 30 days, will be considered as a
waiver of opposition to the applica-
tion. A , protest under these rules
should comply with Rule 247(e)(3Y of
the Rules of Practice which requires
that it set forth specifically the
grounds upon which it is made, con-
tain a detailed statement- of protes-
tant's interest in the proceeding, -(as
specifically noted below), and shall
specify with particularity the facts,
matters, and things relied upon,. but
shall not include issues or allegations
phrased generally. A ' protestant
should Include a copy of the specific
portions of Its authority which protes-
tant believes to be in conflict with
that sought in the application, and de-
scribe in detail the method-whether
by joinder, interline, or other means-
by which protestant would use such
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authority to provide all or part of the
service proposed. Protests not in rea-
sonable compliance with 'the require-
ments of the drules may be rejected.
The original and one copy of the pro-
test shall be filed with the Commis-
sion, and a copy- shall be served con-
currently upon applicant's representa-
tive, or upon applicant if no repre-
sentative is named. If the protest in-
cludes a request for oral hearing, such
request shall meet the requirements of
section 247(e)(4) of the special rules
and shall include the certification re-
quired in that section.

Section ,247(f) provides, in part, that
an applicant which does not intend
timely to prosecute its application
shall promptly request that it be dis-
missed, and that failure to prosecute
an application under the procedures of
the Commission will result in its dis-
missal.

Further processing steps will be by
Commission notice, decision, or letter
which will be served on each party of
record. Broadening -amendments will
not be accepted after the date of this
publication.

Any authority granted may reflect
administratively acceptable restrictive
amendments to the service proposed
below. Some of the applications may
have been modified to conformi-to the
Commission's policy of simplifying
grants of operating- authority.

We Find: With the exceptions, of
those applications involving duly
noted- problems (e.g., unresolved
common control, unresolved fitness
questions, and jurisdictional problems)
we find," preliminarily, that each
common carrier applicant has demon-
strated that-its proposed service is re-
quired bythe public convenience and
necessity, and that each contract carri-
er applicant qualifies as a contract car-
rier and its proposed contract carrier
service will be consistent with the
public interest and the national trans-
portation policy. Each applicant is fit,
willing, and able properly to perform
the service proposed and to conform to
the requirements to Title 49, Subtitle
IV, United States Code, and the Com-
mission's regulations. Except where
specifically noted this decision is nei-

"ther a major Federal action signifi-
cantly - affecting the quality' of the
human environment nor major regula-
tory action under the Einergy Policy
and Conservation Act of 1975.

In those proceedings containing a
statement or note that dual operations
ard or may be involved we find, pri-
liminarily and in tile absence of. the
issue being raised by a protestant, that
the proposed dual operations are con-
sistent with 'the public interest and
the national transpoitation policy
suject to the right of the Commission,
which is expressly reserved, to impose
such conditions as it finds necessary to

insure that applicant's operations
shall conform to the provisions of 49
U.S.C § 10930 [formerly section 210 of
the Interstate Commerce Act]. *

In the absence of legally sufficient
protests, filed within 30 days of publi.
cation of this decision-notice (or, If the
application later becomes unopposed),.
appropriate authority will be Issued to
each applicant (except those with duly
noted problems) upon compliance with
certain requirements. which will be set
-forth in a notification of effectiveness
of this decision-notice. To the extent
that the authority sought below may
duplicate and applicant's existing au-
thority, such duplication shall not be
construed as conferring more than a
single operating right.

- Applicants must comply with all spe-
cific conditions set forth In the grant
or grants of authority within 90 days
after the service of the notification of
the effectiveness of this decision-
notice, or the application of a non.
complying applicant shall stand
denied.

By the Commission, Review Board
Number 2, Members Boyle, Eaton, and
Liberman. (Board Member Boyle not
participating).

H. G. HomrE. Jr.,
Secretar,

MC 531 (Sub-370F), filed December
13, 197. Applicant. YOUNPER
BROTHERS, INC,, 4904 Grlggs Road,
P.O. Box 14048. Houston, TX 77021,
Representative: Wray E, Hughes
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over frrdgular routes, trans,
porting liquid textile softeners, In bulk.
in tank vehicles, from Fair Lawn, NJ,
to Vernon, CA. (Hearing site: Chicago,
L, or Washington. DC.)
MC 1395 (Sub-12F), fied January 17,

1979. Applicant: ALVAN MOTOR
FREIGHT, INC., 3600 Alvan Road.
Kalamazoo, MI 49001. Representative:
Martin, J. Leavitt. 22375 Iaggerty
Road, P.O. Box 400. Northvllle. MI
48167. To operate as a common carri.
er, by motor vehicle, In Interstate or
foreign commerce, over regular routes.
transporting general commodities
(except those of unusual value, classes
A and B explosives, household goods
as defined by the Commission, com-
modities no bulk, and those requiring
special equipment), between Grand
Rapids and Clare, MI, from Grand
Rapids over U.S. Hwy 131 to Junction
MI Hwy, 57, then over MI Hwy 57 to
junction U.S. Hwy 27. then over U.S,
Hwy 27 to Clare, and return over the
same route, serving all Intermediate
points (except Greenville, MI), and
serving the off-route points of Alma.
St. Louis. Winn, Weidman, Beal City,
Vandercar, Delwin. Vernon Center,
Rosebush, and Leaton, MI: restricted
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to the transportation of traffic re-
ceived from or delivered to connecting
carriers at Grand Rapids, Kalamazoo,
or Detroit, ML (Hearing site: Chicago,
IL. or Washington, DC.)

MC 1783 (Sub-23F), filed January 4,
1979. Applicant: BLUE LINE EX-
PRESS, INC., 260 D.W. Highway,
Nashua, NH 03060. Representative:
Charles A. Webb, suite 800, South,
1800 M Street NW., Washington, DC
20036. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transportating such commod-
ities as are dealt in or used by retail
department stores, from Nashua, NH,
and Salem, MA, to Rochester and Con-
cord, NL (Hearing site: Concord, NH,
or Boston, MA.)

MC 4405 (Sub-588F), filed January
19, 1979. -Applicant: DEALERS TRAN-
SIT, INC., 4221 South 68th East
Avenue, P.O. Box 236, Tulsa, OK
74101. Representative: Thomas J. Van
Osdel, 502 First National Bank Build-
ing, Fargo, ND 58126. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting trailers
and trailer chassis, (except those de-
signed to be drawn by passenger auto-
mobiles), in initial movements, in
truckaway service, from Macon, GA,
to points in the United States (except
AK and HI). (Hearing site: Atlanta or
Macon, GA.)

MC 5619 (Sub-7P), filed January 22.
1979. Applicant: -CLEVELAND GEN-
ERAL TRANSPORT CO., INC., 1 Van
Street, Staten Island, NY 10310. Rep-
resentative: Edward F. Bowes, P.O.
Box 1409, Fairfield, NJ 07006. To oper-
ate as a contract carrier by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes transport-
ing building materials, and materials,
equipment and supplies used in the
manufacture, installation, and distri-
bution of building materials, between
the facilities of Georgia-Pacific Cortpo-
ration, at or near Quakertown, PA, on
the one hand, and, on the other,
points in ME, NH, NC, VT, and WV,
under continuing contract(s) with
Georgia-Pacific Corporation, of Rose-
mont, PA. (Hearing site: New York,
NY.)

MC 8535 (Sub-66F), filed January 23,
1979. Applicant: GEORGE TRANS-
FER & RIGGING CO., INC., P.O.
Box 500, Parkton, MD 21120. Repre-
sentative: John Guandolo, 1000 16th
Street NW., Washington, DC 20036.
To operate as a common carrier by
motor vehicle, in interstate or foreign.
commerce, over irregular routes, trans-
-porting iron and steel articles, from
the facilities of Lukens Steel Compa-
ny, at or near Coatesville and Consho-
hocken, PA, to points in IL and IN.

(Hearing site: Philadelphia, PA, or
Washington, DC.)

MC 10343 (Sub-34F), filed January 4,
1978. Applicantz CHURCHILL
TRUCK LINES, INC., U.S. Hwy 36
West, P.O. Box 250, Chillicothe, MO
64601. Representative: Frank W.
Taylor, Jr.. Suite 600. 1221 Baltimore
Avenue, Kansas -City, MO 64105. To
operate as a common carrier by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting general commodities (except
articles of unusual value, classes A and
B explosives, household goods as de-
fined by the Commission, commodities
in bulk, and those requiring special
equipment), (1) between St. Louis,
MO, and Miami, OK; from St. Louis
over Interstate Hwy 44 to junction OK
Hwy 10; then over OK Hwy 10 to
Miami, and return over the same
route, (2) between St. Louis, MO, and
Afton, OK, over Interstate Hwy 44, (3)
between Springfield, MO, and Miami,
OK; from Springfield over Interstate
Hwy 44 to junction OK Hwy 10, then
over OK Hwy 10 to Miami, and return
over the same route, and (4) between
Springfield, MO, and Afton, OK. over
Interstate Hwy 44, operating over
routes (1) through (4) above, as alter-
nate routes for operating convenience
only, serving no intermediate points,
and serving the termini for purposes
of joinder only. (Hearing site: St.
Louis, MO, or Dallas. TX.)

MC 10811 (Sub-4F), filed December
22. 1978. Applicant: B. PANELLA
DRAYAGE CO., a corporation. 851
North 10th Street, P.O. Box 467, San
Jose. CA 95103. Representative:
Eugene Q. Carmody, 15523 Sedgeman
Street, San Leandro. CA 94579. To op-
erate as a common carrier by motor
vehicle, in interstate or foreign com-
merce, over Irregular routes, trans-
porting insulation and insulation ma-
terials, (except commodities in bulk),
between Chowchilla, CA, on the one
hand, and, on the other points in AZ.
CO, ID, MT. NV. NM, OR, UT; WA.
and WY. (Hearing site: San Francisco
or San Jose. CA.)

MC 14215 (Sub-23F), filed January
29, 1979. Applicant: SMITH TRUCK
SERVICE, INC., 1118 Commercial,
Mingo Junction, OH 43938. Repre-
sentative: A. Charles Tell, 100 East
Broad Street, Columbus, OH 43215. To
operate as a common carrier, by motor
vehicle, In interstate or foreign com-
merce, over Irregular routes, trans-
porting iron and steel articles, from
the facilities of Northwestern Steel &
Wire Company, at or near Rock Falls
and Sterling, IL. to points In IN. KY.
MD. MI, NY, NJ OH, PA, TN. VA.
and WV. (Hearing site: Chicago, IL)

MC 29886 (Sub-361P) filed Decem-
ber 8. 1978. Applicant: DALLAS &
MAVIS FORWARDING CO., INC.. an

Indiana corporation, 4314 39th
Avenue, Kenosha, WI 53142. Repre-
sentative: Paul F. Sullivan, 711 Wash-
ington Building, Washington. DC
20005. To operate as a common car-i-
er, by motor vehicle, In interstate or
foreign commerce, 'over irregular
routes, transporting (1) glass lined
tanks, and (2) parts, accessories, and
attachments for glass lined tanks, be-
tween Rochester NY. on the one
hand, and, on the other, points in AL.
AR, FL, GA. KY, LA. MS. OH, OK.
PA, TN, TX, and WV, restricted-to the
transportation of traffic originating at
or destined to the facilities of Pfaudler
Co., at Rochester, NY. (Hearing site:
Washington, DC, or Chicago, IL.)

MC 33641 (Sub-138F), filed Decem-
ber 18, 1978. Applicant: IML
FREIGHT, INC., P.O. Box 30277, Salt
Lake City UT 84125. Representative:
Thomas A. Scott (same address as ap-
plicant). To operate as a common car-
rier, by motor vehicle, in interstate or .
foreign commerce, over irregular
routes, transporting frozen foods
(except commodities in bulk), from
the facilities of Ord-Ida Foods, Inc. at
or near Ontario, OR, and Burley, ID,
to (a) the facilities of Ore-Ida Foods,_
Inc., at or near Plover, WI, and Green-
ville, MI, and (b) points in Broome,
Chemung, Erie, Jefferson, Monroe, Ni-
agara, Oneida. and Onondaga. Coun-
ties, NY. restricted to the transporta-
tion of traffic originating at the above-
named origins and destined to the
above-named destinations.. (Hearing
site: Boise, ID, or Salt Lake City, UT.)

MC 35831 (Sub-15F), filed December
14, 1978. Applicant: E. A. HOLDER,
INC., 1201 East Mansfield Highway,
P.O. Box 69, Kennedale, TX 76060,
Representative: Clint Oldham, 1108
Continental Life Building. Fort
Worth. TX 76102. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
lumber, and particleboard, from Sils-
bee and Cleveland, TX. to points in
AR. LA. MS. and OK; (2) plywood,
from FawIl, TX to points in AR, LA,
MS. and OK: and (3) lumber, paneling, -
and fiberboard, from Memphis, TN.
and Fordyce and Crossett, AR. to
points in TX. (Hearing site: Dallas or
Huston, TX.)

MC 41406 (Sub-107F), filed Decem-
ber 14. 197Q. Applicant: ARTIM
TRANSPORTATION SYSTEM, INC.,
7105 Kennedy Avenue, Hammond, IN
46323. Representative: Wade H. Bour-
don (same address as applicant). To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting iron and steel articles, from
Milwaukee. WI, to points in AL, GA
KY. LA. MS. NC, OK, SC, TN, and
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TX. (Hearing site: Chicago, IL, or Mil-
waukee, WI.)

MC-46421 (Sub-13F), filed December
26, 1978. Applicant: ESCRO TRANS-
PORT LTD., a corporation, 275 May-
ville Avenue, Buffalo, NY 14217. Rep-
resentative: Robert D. Gunderman,
710 Statler Building, Buffalo, NY
14202. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting such commodities
as are dealt in by grocery and food
business houses, (except commodities
in bulk), in vehicles equipped with me-
chanidal refrigeration, from the facili-
tles of Dauphin Distribution Services
Co., at" or near Mechanicsburg and
Hampden Township (Cumberland
County), PA, to points in NY. (Hear-
ing site: Buffalo, NY.) -

MC 47171 (Sub-117F), filed Decem-
ber 19, 1978. Applicant: COOPER
MOTOR LINES, INC., P.O. Box 2820,
Greenville, SC 29602. Representative:
Harris G. Andrews (same address as
applicant). To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting paper and paper
products, between Philadelphia, PA,
and Mobile, AL. (Hearing site: Wash-
ington, DC.)

MC 52861 (Sub-48F), filed December
15, 1978. Applicant: WILLS TRUCK-'
ING, INC., 4500 Rockside Road, Cleve-
land, OH 44131. Representative: Paul
F. Beery; 275 East State Street, Co-
lumbus, OH 43215. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting alloys
and silicon metals, between the facili-
ties of Ohio Ferro Alloys, at Philo ind
Powhatan, OH, on the one hand, and,
on the other, points in IN, IL, KY, MI,
and WI. (Hearing site: Columbus, OH.)

MC 60186 (Sub-56P), filed October,
12, 1978. Applicant: NELSON
FREIGHTWAYS, INC., P.O. Box 356,
47 East Street, Rockville, CT 06066.
Representative: Edward G. Villalon,
1032 PA Building, PA Avenue and
13th Street, NW., Washington, DC
"20004. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting (1) frozen food-
stuffs, and (2) commodities the trans-
portation of which is otherwise
exempt from economic regulation
under 49 U.S.C. § 10526(a)(6) .(formerly
Section 203(b)(6)) of the Interstate
Commerce Act, in mixed load with the
commodities in (1) above, between
Syracuse, NY,- on the one hand, and,
on the other, points in CT, DE, MA,
MD, NJ, NY, PA, and DC. (Hearing
site: Washington, DC.)

NoTE.-Applicant proposes to Join the
above authority with existing regular route

authority between points in MA and RI. Ap-
plicant also proposes to Join that regular
route authority at points in MA with exist-
ing authorized irregular route service be-
tween Boston, MA, and 15 miles of Boston,
on the one hand, and, on the other, points
in ME and NH, in order to provide a
through service between Syracuse, NY, ahd
points in ME'and NH.

MC 61396 (Sub-364F), filed Decem-
ber 11, 1978. Applicant: HERMAN
BROS., INC., 2565 St. Marys Avenue,
P.O. Box 189, Omaha, "NE 68101. Rep-
resentative: Duane L. Stromer (same
address as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting com-
pressed gases, liquid oxygen, liquid ni-
trogen, and liquid argon, in bulk, in
tank vehicles, from the facilities of
Airco Industrial Gases, at Bethlehem,
PA, to points in CT, DE, MA, MD, NC,
NJ, NY, OH, RI, VA, and WV. Condi-
tion: The certificate issued in this pro-
ceeding shall be limited in point of
time to a period expiring 5 years from
the date of issuance of that certificate.
(Hearing site: Omaha, NE,. or Philadel-
phia, PA.)

MC 66886 (Sub-72F), filed December
12, 1978. Applicant: BELGER CART-
AGE SERVICE, INC., 2100 Walnut
Street, Kansas City, MO 64108. Repre-
sentative: Frank W. Taylor, Jr., Suite
600, 1221 Baltimore Avenue, Kansas
City, MO 64105. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) ma-
terial 'handling equipment, winches,
compaction equipment, road making
equipment, rollers, mobile cranes, and
highway freight trailers, and (2) parts,
-attachments, and accessories for the
commodities in (1) above, between the
facilities of Hyster Company, at or
near (a) Danville and Kewanee, IL, (b)
Crawfordsville, IN, and (c) Berea, KY,
on the one hand, and, on the other,
points in CO, KS, MO, NE, OK, and
TX, restricted to the transportation of
traffic originating at or destined to the
named facilities. (Hearing site: Wash-
ington, DC, or Atlanta, GA.)

MC 82841 (Sub-240F), filed Decem-
ber 26, 1978. Applicant: HUNT
TRANSPORTATION, INC., 10770 "1"
Street, Omaha, NE 68127. Representa-
tive: Donald L. Stern, 610 Xerox Build-:
ing, 7171 Mercy Road, Omaha, NE
68106. To .operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over _ irregular
routes, transporting (1)(a) buildings,
building panels, and 'building parts,
and (b) materials and supplies used in
the installation, erection, and con-
struction of the commodities in (i)(a)
above (I) from Galesburg, IL, to points
in CO, MT, NM, ND, NE, KS, SD, and
WY, (ii) -from Birmingham, AL, to
points'in AZ, CO, ID, KS, MT, NE,

NM, ND, NV, SD, UT, and WY, from
Annville, PA, to points In AZ, CO, ID,
KS, MT, OK, NE, NV, NM, ND, SD,
UT, and WY, and (Iv) ftom Laurin-
burg, NC, to points in CO, ID, KS,
MT, NE, NV, NM, ND, SD, UT, and
WY; (2)(a) bins and tanks, knocked
down, and (b) accessories and parts
for bins and tanks, from Kansas City,
MO, to points In AR, CO, KS, NE, OK,
and TX; -and (3) grain dryers, drying
fans, drying heaters, and perforated
steel floors, from Story City, IA, to
points in AL, GA, FL, MS, NC, SC, and
TN. (Hearing site: Washington, DC, or
Chicago, IL.)

MC 82841 (Sub-241F), filed Decem-
ber 26, " 1978. Applicant: HUNT
TRANSPORTATION, INC., 10770 "I"
Street, Omaha, NE 68127, Representa-
tive: Donald L. Stem, 610 Xerox Build-
ing, 7171 Mercy Road, Omaha, NE
68106. To operate as a common carri-
er, by motor vehicle, In interstate or
foreign commerce, over Irregular%
routes, transporting iron and steel ar-
ticles, from the facilities of Valmont
Industries, Inc., at or near Valley, NE,
to points' In the United States (except
AK and HI). (Hearing site: Omaha,
NE.)

MC 82841 (Sub-243F), filed Decem-
ber 15, 1978. Applicant: HUNT
TRANSPORTATION, INC., 10770 "I"
Street, Omaha, NE 68127. Representa-
tive: Donald L. Stern, 610 Xerox Build-
ing, 7171 Mercy Road, Omaha, NE
68106. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting (1) material han-
dling equipment, winches, compaction
equipment, road making equipment,
rollers, mobile cranes, and highway
freight trailers, and (2) parts, attach.
ments, and accessories for the com-
modities named In (1) above, between
the facilities of Hyster Company, at or
near (a) Danville and Kewanee, IL, (b)
Crawfordsville, IN, and (c) Berea, KY,
on the one hand, and, on the other,
points in CO, KS, and NE, and those
points in IA on and west of U.S. Hwy
69, restricted to the transportation of
traffic originating at or destined to the
above-named facilities. (Hearing site:
Washington, DC, or Atlanta, GA.)

MC 83539 (Sub-517F), filed January
29, 1979. Applicant: C & H TRANS.
PORTATION CO., INC., P.O. Box
270535, Dallas, TX 75227. Representa-
tive: Thomas E. James (same address
as applicant). To operate as a common
carrier, by motor vehicle, In Interstate
or foreign commerce, over irregular
routes, transporting plastic pipe, pipe
fittings, and septic systems, from
points in Denver County, CO, to
points in the United States (except
AK and HI). (Hearing site: Denver,
CO, or Dallas, TX.)
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MC 84273 (Sub-9F), filed January 5.
1979. Applicant: JONES TRUCKING
0, INC., 3020 Bay View Drive, Green

Bay, WI 54301. Representative: Wayne
W. Wilson, 150 East Gilman Street,
Madison, WI 53703. To operate as a
contract carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) food-
stuffs, and (2) equipment, materials,
and supplies used in the manufacture
and distribution of foodstuffs (except
commodities in bulk), between Car-
thage and Monett, MO, Logan, UT.
and points in WI, on the one hand,
and, on the other, points in the United
States (except AK and HI), under con-
tinuing contract(s) with L.D.
Schreiber -Cheese Co., Inc., of Green
Bay, WI. (Hearing site: Green Bay or
Madison, WI.)

MC 93649 (Sub-26F), filed January
31, 1979. Applicant: GAINES MOTOR
LINES, INC., P.O. Box 1549, Hickory,
NC 28601. Representative: Edward G.
Villalon, 1032 Pennsylvania Building,
Pennsylvania Avenue and 13th Street
NW., Washington, DC 20004. To oper-
ate as'a common carrier, by motor ve-
hicle, in interstate or -foreign com-
merce, over irregular routes, trans-
porting textiles and textile products,
from points in NC (except those
within 45 miles of Maiden, NC), to
points in CT, DE, MA, NJ, NY, PA,
and RL (Hearing site: New York, NY.
or Washington, DC.)

MC 95876 (Sub-259F), filed Decem-
ber 12; 1978. Applicant: ANDERSON
TRUCKING SERVICE, INC., 203
Cooper Avenue North, St. Cloud, MN
56301. Representative: Robert D. Gis-
vold, 1000 First National Bank Build-
ing, Minneapolis, MN 55402. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting (1) material handling equip-
'ment, winches, compaction equipment,
road making equipment rollers,
mobile cranes, and highway freight
trailers, and (2) parts, attachments,
and accessories for the commodities in

'(1) above, between the facilities of
Hyster Company, at or near (a) Dan-
ville and Kewanee, IL, (b) Crawfords-
yile, IN, and (c) Berea, KY, on the
one hand, and, on the other, points in
MN, ND, SD, and WI, restricted to the
transportation of traffic originating at
or destined to the named facilities.
-(Hearing site: Washington, DC, or At-
lanta, GA) ,")

MC 96925 (Sub-10F), filed January
15, 1979. Applicant: CROWN MOTOR
LINES, INC., 2225 Broadway Avenue,
Jacksonville, FL 32203. Representa-
tive: Norman J. Bolinger, 1729 Gulf
Life Tower, Jacksonville, FL 32207. To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over regular routes, transport-

ing general commodities (except those
of unusual value, classes A and B ex-
plosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment), (1) between Ocala and
Tampa, FL, from Ocala over U.S. Hwy
301 to Junction U.S. Hwy 92. then over
U.S. Hwy 92 to Tampa, and return
over the same route, serving all inter-
mediate points, and (2) between Ocala
and Tampa, FL, from Ocala over State
Road 40 to Junction U.S. Hwy 41, then
over U.S. Hwy 41 to Tampa, and
return over the same route, serving all
intermediate points, and serving in (1)
and (2) above, off-route points in
Citrus, Hernando. Pasco. Pinellas.
Hillsborough, and Sumter Counties.
FL. (Hearing site: Jacksonville, FL.)

MC 100449 (Sub-105F), filed January
31, 1979. Applicant: MALLINGER
TRUdK LINE, INC., Rural Route 4,
Fort Dodge, IA 50501. Representative:
Thomas E. Leahy, Jr., 1980 Financial
Center. Des Moines, IA 50309. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over Irregular routes, trans-
porting meat meat products and meat-
bproducts, and articles distributed by
meat-packing houses, as described In
Sections A and C of Appendix I to the
report in Descriptions in Motor Carri-
er Certificates, 61 M.C.C. 209 and 766.
(except hides and commodities In
bulk), from the facilities of Wilson
Foods Corporation, at Cedar Rapids
and Des Moines, IA. to points In OK
and TX, restricted to the transporta-
tion of traffic originating at the
named origins and destined to the In-
dicated destinations. (Hearing site:
Dallas, TX, or Kansas City, MO.)

MC 105375 (Sub-85F), filed January
15, 1979. Applicant: DAHLEN TRANS-
PORT, INC., 1680 Fourth Avenue,
Newport. MN 55055. Representative:
Joseph A. Eschenbacher Jr., P.O. Box
187, Newport, MIT 55055. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting sugar, In
bulk, (a) from Wahpeton, ND, Chaska,
Crookston, and Moorehead, MN, to
points in IL, IN, and MI. and (b) from
Renville, MN, to points in IL, IN, IA.
MI, and WL (Hearing site: Minneapo-
lis, MN, or Chicago, IL)

MC 105461 (Sub-105F). filed Decem-
ber 19, 1978. Applicant: HERR'S
MOTOR EXPRESS, INC., P.O. Box 8,
Quarryville, PA 17566. Representative:
Robert R. Herr (same address as appli.
cant). To operate as a common carrier
by motor vehicle, in interstate or for-
eign commerce, over Irregular routes,
transporting (1) glass containers, (2)
accessories for glass containers, and
(3) materials, equipment, and supplies
used in the manufacture and distribu-
tion of glass containers (except com-

modities in bulk), between the facili-
ties of Thatcher Glass Manufacturing
Co., Inc., Division of Dart Industries,
Inc., at Wharton, NJ, on the one hand,
and, on the other, those points in PA
on and west of U.S. Hwy 15 and points
in NY on and west of U.S. Hwy 15.
(Hearing site: Washington, DC, or
Elmira. NY.)
"MC 107515 (Sub-1200F). filed Janu-

ary 8, 1979. Applicantz REFRIGER-
ATED TRANSPORT CO.. INC., P.O.
Box 308. Forest Park, GA 30050. Rep-
resentative: Alan E. Serby, 3390
Peachtree Road, Northeast, Fifth
floor, Atlanta, GA 30326. To operate
as a common carrier; by motor vehicle,
In interstate or foreign commerce, over
irregular routes, transporting frozen
foods-, from the facilities of The Pills-
bury Comipany, at or near Minneapolis
and SL Paul, MN, to points in AZ, CA,
ID, OR, UT, IVA, and CO. restricted to
the transportation of traffic originat-
ing at the above "named origins and
destined to the indicated destinations.
(Hearing site: Minneapolis. MN.)

Non-Dual operations are invoved in
this proceeding.

MC 108119 (Sub-119F), filed January
31, 1979. Applicant: E. L. MURPHY
TRUCKING CO. a corporation, P.O.
Box 43010, St. Paul, MN 55164. Repre-
sentative: Andrew R. Clark, 1000 First
National Bank Building, Minneapolis,
LIN 55402. To operate as a common
carrier by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting (1) aluminum ar-
ticles, (except commodities in bulk, in
tank vehicles), and (2) materials,
equipment and supplies used in the
manufacture of 'aluminum articles
(except commodities in bulk, in tank
vehicles), between the facilities of
Alumax, Inc.. in Berkeley County, SC,
on the one hand, and, on the other,
points in the United States (except
AK and HI). (Hearing site: Washing-
ton, DC.)

MC 108341 (Sub-130F), filed Decem-
ber 20. 1978. Applicant: MOSS
TRUCKING CO, INC., 3027 North
Tryon Street P.O. Box 26125, Char-
lotte, NC 28213. Representative: Jack
F. Counts (same address as applicant).
To operate as a common carrier; by
motor vehicle, in interstate or foreign
commerce, over irregular routes, trans-
porting (1) condensers, compressors,
receivers, accumulators, coolers and
industrial refrigeration equipment,
and (2) parts, accessores, and attach-
ments for the commodities named in
(1) above, between Waynesboro PA, on
the one hand, and, on the other,
points in AL. FL, GA, KY, LA, MS.
NC, SC, TN, VA, and WV. (Hearing
site: Washington, DC.)

MC 109725 (Sub-liF), filed January
3, 1979. Applicant: K. F. CROCKER
TRANSPORTATION CO., INC,
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Jewell Hill Road, Ashby, MA 01431.
Representative: James M. Burns,
Johnson's Bookstore Building, suite
41,3, 1383 Main Street, Springfield, MA
01103. To operate as a common carri-
er, by motor vehicle, in interstate 6r
foreign commerce, over irregular
routes, transporting molasses and
liquid feed supplements, in bulk, in
tank vehicles, from Albany, NY, and
points in Kings County, NY, 'to points
in NH, ME, VT, MA, CT, and RI.
(Hearing site: Boston, MA, or Wash-
ington, DC.)

'MC 109818 (Sub-46F), filed January
17, 1979. Applicant: WENGER
TRUCK LINE, INC., P.O. Box 3427,
Davenport, IA 52808. Representative:
Larry D. Knox, 600 Hubbell Building,
Des Moines, IA 50309. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting food-
stuffs (except commodities in bulk),
from Owensboro and Henderson, KY,
to points in IL, IA, KS, MO, and NE.
(Hearing site: Kansas City, MO.)

MC 110325 (Sub-92F), filed January
25, 1979. Applicant: TRANSCON
LINES, a corporation, P.O. Box 92220,
Los Angeles, CA 90009. Representa-
tive: Wentworth G. Griffin, Midland
Building, 1221 Baltimore Avenue,
Kansas City, MO 64105. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
regular routes, transporting general
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, and commodities requir-
ing special equipment), serving the
Federal Prison facility, at or near
Milan, MI, as an off-route point, in
connection with the carrier's other-
wise authorized regular-route oper-
ations. (Hearing site: Washington,
DC.)

MC 110525 (Sub-1282F), filed Janu-
ary 19, 1979. Applicant: CHEMICAL
LEAMAN TANK LINES, INC., a Dela-
ware corporation, 520 East Lancaster
Avenue, Downingtown, PA 19335. Rep-
resentative: Thomas J. O'Brien (same
address as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over'
Irregular routes, transporting liquid
chemicals (except petrochemicals), in
bulk, in tank vehicles, from the facili-
ties of Dow Chemical Co., 'in Harris
County, TX, to points in LA. (Hearing
site: Houston, TX)

NoT.-Dual operations are involved in
this proceeding.

MC 110525 (Sub-1284F), filed Janu-
ary 19, 1979. Applicant: CHEMICAL
LEAMAN TANK LINES, INC., a Dela-
ware corporation, 520 East Lancaster
Avenue, Downingtown, PA 19335. Rep-
resentative: Thomas J. O'Brien (same

address as applicant). To operate as a
common carrier, by motor vehicle, in
Interstate or foreign commerce, over
irregular routes, transporting dry poly-
ester resin, in bulk, in tank vehicles,
from Fayetteville, NC, to -Lewistown,
PA, and Painesville, OH. (Hearing site:
Greensboro, NC)

NoT.-Dual operations are involved in
this proceeding.

MC 110525 (Sub-1285F), filed* Janu-
ary 24, 1979. Applicant: CHEMICAL
LEAMAN'TANK LINES, INC., a Dela-
ware corporation, 520 East Lancaster
Avenue, Downingtown, PA 19335. Rep-
resentative: Thomas J. O'Brien (same
address as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting dry talc,
in bulk, in tank vehicles, from Balmat,
NY, to points in. the United States in
and east of MN, IA, MO, AR, -and TX.
(Hearing site: New York, NY)

Noer.-Dual operations are involved in
this proceeding.

MC 111231 (Sub-255F), filed Decem-
ber -12, 1978. Applicant: JONES
,TRUCK LINES, INC., 610 East Emma
Ave., Springdale, AR 72764. Repre-
sentative: John C. Everett, P.O. Box A;
140 East Buchanan, Prairie Grove, AR
72753. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over regular routes,
transporting general commodities
(except those .of unusual value, classes
A and B explosives, household goods
as defined by the Commission, com-
modities in bulk, and those requiring
special equipment), (1) between New
Orleans, LA, and Denver, CO: from
New Orleans, over Interstate Hwy 10
to junction U.S. Hwy 190, then over
U.S. Hwy 190 to junction U.S. Hwy 71,
then over U.S. Hwy 71 to junction LA(
Hwy 1, then over LA Hwy 1 to junc-
tion U.S. Hwy 71, then over U.S. Hwy
71 to junction U.S. Hwy 82, then over
U.S. Hwy 82 to junction U.S. Hwy 259,
then over U.S. Hwy 259 to junction
U.S. Hwy 70, then over U.S. Ilwy 70 to,
junction U.S. Hwy 271, then over U.S.
Hwy 271 to junction OK Hwy 3, then
over OK Hwy 3 to junction OK Hwy
3W, then over OK Hwy 3W to junc-
tion U.S. Hwy 177, then over U.S. Hwy
177 to junction Interstate Hwy 40,
then over Interstate Hwy 40 to junc-
tion U.S. Hwy 270, then over U.S. Hwy
270 to junction U.S. Hwy 283,'.then
over U.S. Hwy 283 to Dodge City, KS,
then over U.S. Hwy 50 to Lainar, CO,
then over U.S. Hwy 287 to junction In-
terstate Hwy 70, then over Interstate
Hwy 70 to Denver, CO, serving no in-
termediate points, and serving june-

tion Interstate Hwy 10 and U.S. Hwy
190, junction U.S. Hwy 61 and U.S."
Hwy 190, junction U.S. Hwy 71 and
U.S. Hwy 82; junction Interstate Hwy
40 and U.S. Hwy 270, junction LA Hwy

1 and U.S Hwy 71, and Lamar, CO, for
purposes of joinder only; (2) between
New Orleans, LA and junction U.S.
Hwy 61 and U.S. Hwy 190, over U.S.
Hwy 61, serving" no intermediate
points, and serving Junction U.S. Hwy
160 and U.S. Hwy 190 for purposes of
joinder only; and (3) between Junction
LA Hwy 1 and U.S. Hwy 71, and
Lamar, CO: from junction LA Hwy 1
and U.S. Hwy 71 over LA Hwy 1 to In-
terstate Hwy 20, then over Interstate
Hwy 20 to junction U.S. Hwy 287, then
over U.S. Hwy 287 to Lamar, CO, serv-
Ing no intermediate points, and serv-
Ing junction LA Hwy 1 and U.S. Hwy
71, and Lamar, CO for purposes of
joinder only. Condition: Issuance of a
certificate is subject to the prior sub.
mission of a verified statement by ap-
plicant stating further specific details
of applicant's existing authority (in-
cluding specific Sub-Nos.), and how ap-
plicant can presently perform the
above operations. (Hearing site:
Springdale or Little Rock, AR)

Nors.-Applicant states that the above au.
thority may presently be performed over a
combination of existing regular and irregu-
lar routes. Applicant further states the pur-
pose of this application is to provide regu-
lar-route service. It proposes to support the
application by evidence of past traffic and
efficiencies and economies.

MC 111401 (Sub-539F), filed Decem-
ber 20, 1978. Applicant: GROEN-
DYKE TRANSPORT, INC., P.O. Box
632, 2510 Rock Island Blvd., Enid, OK
73701. Representative: Victor R. Corn-
stock (same address as applicant). To
operate as a common carrier, by motor
vehicle, in interstate of foreign com-
merce, over irregular routes, trans-
porting chemicals, in bulk, in tank ve-
hicles, from Lake Charles, LA, to
points in the United States (except
AK and HI). (Hearing site: New Or-
leans, LA, or Houston, TX)

MC 111729 (Sub-751F), filed January
31, 1979. Applicant: PUROLATOR
COURIER CORP., 3333 New Hyde
Park Rd., New Hyde Park, NY 11042.
Representative: Elizabeth L. Henoch
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting (1) business papers, records,
and audit and accounting media, and
(2) new and rebuilt replacement truck
pdarts, between Coeburn, VA, on the
one hand, and on the other, Middles.
boro and Prestonsburg, KY, restricted
in (2) above, against the transporta-
tion ofpackages ot articles weighing
more than 100 pounds in the aggre-
gate from one consignor to one con.
signee on any one day. (Hearing site:
Washington, DC.)

NoT.-Dual operations are involved In
this.proceeding.
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MC 111956 (Sub-46F), filed Decem-
ber 6, 1978. Applicant: SUWAK
TRUCKING COMPANY, a corpora-
tion, 1105 Fayette St., Pittsburgh, PA
15301. Representative: Henry M. Wick,
Jr., 2301 Grant Building, Pittsburgh,
PA 15219. To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting containers, from
Leetsdale, PA, to points in DE, MI, NJ,
NY, and WV. (Hearing site: Washing-
ton, DC, or Pittsburgh, PA.)

MC 112304 (Sub-158F), filed Novem-
ber 20, 1978. Applicant: ACE DORAN
HAULING & RIGGING CO., a corpo-
ration, 1601 Blue Rock Street, Cincin-
nati, OH 45223. Representative: John
D. Herbert (same address as appli-
cant). To operate as a common carrier,
by motor vehicle, in interstate or for-
eign commerce, over irregular routes,
transporting iron and steel articles,
from the facilities of Nucor Steel, Divi-
sion of Nucor Corp., at or near Dar-
lington, SC, to those points in the
United States in and east of MN, IA,
MO, AR, and LA. -(Hearing site: Co-
lumbia, SC, or Washington, DC.)

MC 112713 (Sub-238F) filed January
5, 1979. Applicant: YELLOW
FREIGHT SYSTEM, INC., P.O. Box
7270, Shawnee Mission, KS 66207.
Representative: John M. Records
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting foodstuffs, in vehicles
equipped with mechanical refrigera-
tion, (except commodities in bulk),
from the facilities of Geo. A. Hormel

-& Co., at Oklahoma City, OK, to
Meade, KS. (Hearing site: Oklahoma

-'City, OK, or Minneapolis, MN.)
. MC 113855 (Sub-463F), filed January
18, 1979. Applicant: INTERNATION-
AL TRANSPORT, INC., a North
Dakota corporation, 2450 Marion
Road SE, Rochester, MN 55901. Rep-
resentative: Alan Foss, 502 First Na-
tional Bank Bldg., Fargo, ND 58102.
To operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce, over irregular routes, trans-
porting (1) material handling equip-
ment, and (2) parts for material han-
dling equipment, from LaMirada, CA,
to points in the United States (includ-
ing AK, but excluding HI). (Hearing
site: Los Angeles, CA.)

MC 114301 (Sub-103F), filed Decem-
ber 19, 1978. Applicant: DELAWARE
EXPRESS CO., a Delaware corpora-
tion, P.O. Box 97, Elkton, MD 21921.
Representative: Maxwell A. Howell,
1100 Investment Bldg., 1511 K St.,
NW., Washington, DC 20005. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting dry animal feed, dry poultry

feed, and dry feed ingredients, from
Hager City, WI, and points in IL, OH,
and IN, to points in PA, NY, CT, MA,
RI, VT, NH, ME, NJ, MD, DE, VA, and
WV. (Hearing site: Washington, DC.)

MC 115311 (Sub-325F), filed Decem-
ber 26, 1978. Applicant J & Mi
TRANSPORTATION CO., INC., P.O.
Box 488, Milledgeville, GA 31061. Rep-
resentative: Paul M. Daniell, P.O. Box
872, Atlanta, GA 30301.-To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
Irregular routes, transporting lime
cement, and mortar mix, in bags, from
Roberta, AL, to points in LA and MS.
(Hearing site: Birmingham, AL)

MC 115557 (Sub-19F), filed Decem-
ber 8, 1978. Applicant: CHARLES A.
McCAULEY, 308 Leasure Way, New
Bethlehem, PA 16242. Representative:
Henry M. Wick, Jr., 2310 Grant Bldg.,
Pittsburgh, PA 15219. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
audio equipment, and (2) materials,
equipment dnd supplies used in the
manufacture of audio equipnent, be-
tween Chicago, IL, on the one hand,
and, on the other, points in the United
States, (including AK and HI). (Hear-
ing site: Washington, DC, or Chicago,
IL.)

MC 115651 (Sub-52F), filed Decem-
ber 18, 1978. Applicant: KANEY
TRANSPORTATIONq, INC., 7222 Cun-
ningham Rd., Rockford, IL 61102.
Representative: Robert D. Higgins
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting liquefied petroleum gas, in
bulk, in tank vehicles, from the facili-
ties of Cohin Pipeline, (1) at or near
New Hampton, IA, to points In IA, IL.
MN, SD, and WI, and (2) from the
facilities of Cohin Pipeline at or near
Milford, IN, to points n IL, KY, MI,
and OH. Condition: The certificate
granted in this proceeding will expire
5 years from the date of issurance.
(Hearing site: Chicago, IL)

MC 115669 (Sub-174F), filed January
25, 1979. Applicant: DAHLSTEN
TRUCIt LINE, INC., P.O. Box 95,
Clay Center, NE 68933. Representa-
tive: Howard N. Dahisten (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting dry urea
and dry fertilizers, from the facilities
of the Brunswick River Terminal, at
or near Brunswick,'MO, to polhts in
IA, KS, MO, and NE. (Hearing site:
Omaha, NE.)

MC 115669 (Sub-175F), filed January
30, 1979. Applicant: DAHLSTEN
TRUCK LINE, INC., P.O. Box 95,

Clay Center, NE 68933. Representa-
tive: Howard N. Dahlsten (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
Irregular routes, transporting fertilizer
compounds, from Fairbury, NE, to
point in AR, CO, ID, IL, IN, IA, KS,
KY MI, MN, MO, ND. OH, OK SD,
TX, WI, and WY. (Hearing site.
Omaha, NE.)

MC 115826 (Sub-371P), filed Novem-
ber 22, 1978. Applicant: W. J. DIGBY,
INC., a Nevada corporation, 6015 East
58th Ave., Commerce City, CO 80022.
Representative: Howard Gore (same
address as applicant). To operate as a
common carrier; by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
meats, meat products, and meat by-
products, and (2) materials used in the
manufacture of pet foods, (a) from
Amarillo, TX to Topeka, SK, Kanka-
kee, IL, Lafayette, IN, Columbus, OH,
Jefferson, WI, St. Joseph, MO, Allen-
town, PA, and Crete, NE, and points in
CA. OR, and WA, and (b) from
Denver, CO. to Kankakee, IL, La-
fayette, IN, Topeka, KS, St. Joseph,
MO, Jefferson, WI, Fort Dodge, IA,
Allentown, PA, Crete NE, and El Paso,
TX. (Hearing site: Denver, CO.)

MC 115826 (Sub-372F), filed Decem-
ber 14, 1978. Applicant: W. J. DIGBY,
INC., a Nevada corporation, 6015 East
58th Ave., Commerce City, CO 80022.
Representative: Howard Gore (same
address as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
Irregular routes, transporting meats,
meat products and meat byproducts,
and articles distributed by meat-pack-
ing houses, as described in sections A
and C of Appendix I to the report in
Descriptions in Motor Carrier Certirl-
cates, 61 M.C.C. 209 and 766. (except
hides and commodities in bulk); from
the facilities of MBPXL Corporation,
at or near Dodge City, KS, to points in
the United States (except AK and HI),
restricted to the transportation of
traffic originating' at the fiamed facili-
ties. (Hearing site: Denver, CO.)

MC 117765 (Sub-251F), filed January
19, 1979. Applicant: HAHN TRUCK
LINE, INC., 1100 S. MacArthur, P.O.
Box 75218, Oklahoma City, OK 73147.
Representative: R. E. Hagan (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle, in
Interstate or foreign commerce, over
irregular routes, transporting (1) Zubri-
cating oil, grease, and anti-freeze,
from Oklahoma City, OK, to points in
MO, and (2) roofing materials (except
commodities in bulk), from
Wynnewood, OK, to points in KS.
(Hearing site: Oklahoma City, OK.)

MC 118159 (Sub-314F), filed January
30, 1979. Applicant: NATIONAL RE-
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PRIGERATED TRANSPORT, INC.,
P.O. Box 51366, Dawson Station,
Tulsa, OK 74151. Representative:
Warren L. Troupe, 2480 E. Commer-
cial Blvd., Ft. Lauderdale, FL 33308;
To operate as a common carrier, by
motor vehicle, In interstate or foreign
commerce, over irregular routes, trans-
porting foodstuffs, from Vineland, NJ,
to points in AL, FL, GA, NC, SC, and
TN, restricted to the transportation of
traffic originating at the named origin.
(Hearing site: Philadelphia, P.)'

MC 118745 (Sub-23F), filed January
26, 1979. Applicant: JOHN PFROM-
MER, INC., P.O. Box 307, Douglass-
vile, PA 19518. Representative: Theo-
dore Polydoroff, Suite 301, 1307
Dolley Madison Boulevard, McLean,
VA 22101. -To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over 'irregular
routes, transporting petroleum coke, in
bulk, in tank vehicles, from Paulsboro,
NJ, to Alsen, NY, under continuing
contract(s) with I.M.C. Carbon Prod-
ucts, division of International Miner-
als and Chemical Corp., of Chicago,
IL. (Hearing site: Philadelphia, PA.)

MC 118811 (Sub-13F), filed Decen-
ber 18, 1978. Applicant: LAWRENCE
McKENZIE, d.b.a. McKENZIE
TRUCKING SERVICE, Route 5, Box
111, Winchester, KY 40391. Repre-.
sentative: William L. Willis, 708 Mc-
Clure Bldg., Frankfort, KY 40601. To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting scrap metal, from Lexington,
KY, to points in Cabel County, WV.
(Hearing site:" Lexington or Frankfort,
KY.)

MC 119689 (Sub-20F), filed January
29, 1979. Applicant: PEERLESS
TRANSPORT CORP., 2701 Railroad
St., Pittsburgh, PA 15222. Representa-
tive: John A. Vuono, 2310 Grant Bldg.,
Pittsburgh, PA 15219. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting silica
sand, from the facilities of Pennsylva-
nia Glass Sand Corp., at Berkeley
Springs, WV, to Knox, Parker, Mar-
ienvilie, Brockway, and Washington,
PA. (Hearing site:' Pittsburgh, PA, or
Washington, DC.)

MC 119726 (Sub-149F), filed Novem-
ber 22, 1978. Applicant: N. A. B.
TRUCKING CO., INC., 1644 West
Edgewood Ave., Indianapolis, IN
46217. Representative: James.L. Beat-
tey, 130 East Washington St., Suite
One Thousand, Indianapolis, IN 46204.
To operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce, over Irregular routes, trans7
porting (1) adhesive materials, fabri-
cated and shaped metal articles, poly-
urethane articles, plastic articles, fi-
berglass.articles, and building materi-
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als, and (2) materials, equipment, and
supplies used in the manufacture, dis-
tribution, and installation of the com-
modities named in (1) above; (except
commodities in bulk and commodities
requiring the use of, special equip.
menb, - between Johnson Creek and'
Oconomowoc, ,WI, and Kewanee, IL,
on the one hand, and, on the other,
those points in the United States in
an& east of ND, SD, NE, CO, NM, and
TX, restricted to the transportation of
-traffic originating at or destined to the
facilities of Kinkead Industries, Inc.,
at or near (a) Johnson Creek and
Oconomowoc, WI, and (b) Kewanee,
IL. (Hearing site: Indianapolis, IN, or
Chicago, IL.)

MC 119741 (Sub-126F), filed Decem-
ber 15, 1978. Applicant: GREEN
FIELD TRANSPORT CO.; INC., an Il-
linois corporation, 1515 Third Ave.,
NW., P.O. Box 1235, Fort Dodge, IA
50501. Representative: D. L. Robson
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting aluminum scrap, from the
facilities~of Wilkinson Manufacturing
Co., at Fort Calhoun, NE, to Terre
Haute, IN. (Hearing site: Omaha, NE.)

MC 119741 (Sub-131F), filed Decem-
ber 19, 1978. Applicant: GREEN-
FIELD TRANSPORT, COMPANY,
INC., An Illinois Corporation, 1515
Third Ave., NW., P.O. Box 1235, Fort
Dodge, IA 50501. Representative: D. L.
Robson (same address as applicant).
To operate as a: common carrier, by
motor vehicle, in interstate or foreign
commerce, over irregular routes, trans-
porting foodstuffs and meats, meat
products and meat byproducts, and ar-
ticles distributed bv meat-packing
houses, as described in Sections A and
C of Appendix I to the report in De-
scriptions in Motor Carrier Certifi-
cates, 61 M.C.C. 209 and 766, (except
hides and commodities in bulk, in tank
vehicles), from points in MI, to points
in AR, CO, IL, IN, IA, KS, MN, MO,
NE, ND, OK, SD, TX, and WI. (Hear-
ing site: Chicago, IL)

MC 119765 (Sub-68F), filed January
18, 1979. Applicant: EIGHT WAY
XPRESS, INC., an Iowa corporation,
5402 South 27th Street, Omaha, NE
68107. Representative: Arlyn L. Wes-
tergren, Suite 106, 7101 Mercy Road,
Omaha, NE 68106. To operate as a
common carrier, -by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting ingredi-
ents used in the manufacture of pet
foods, (except commodities in bulk),
from points in CO. IL, IN, IA, KS, MI,
MN, MO, NE, ND, OH, SD, and WI, to
the facilities of Carnation Co., at or
near Fort Dodge, 1A, Jefferson, WI,

.St. Joseph and Kansas City, MO, and
Sebring, OH, restricted to the trans-

portation of traffic originating at the
named origins and destined to the In.
dicated destinations. (Hearing site: Los
Angeles, CA, or Omaha, hIE.)

MC 120419 (8ub-4F), filed January
29, 1979. Applicant: SERVICE
TRANSFER, INC., P.O. Box 1167,
Henryetta, OK 74437. Representative:
Duane A. Woodliff, P.O. Box 1000,
Henryetta, OK 74437. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) glass
containers, from the facilities of Mid-
land Glass Company, Inc., at or near
Henryetta, OK, to points In the
United States (except AK and HI),
and (2) materials, equipment, and sup.
plies used In the manufacture and dis-
tribution of glass containers, from the
destinations in (I) above, to the origin
facilities in (1) above. Condition: Prior
or coincidental cancellation, at carri-
er's written request, of Its certificate
in MC 120419 (Sub-No. 3), Issued July
7, 1977. (Hearing site: Oklahoma City,
OK.)

MC 120761 (Sub-49F), filed Decem-
ber 18, 1978. Applicant: NEWMAN
BROS. TRUCKING COMPANY, A
Corporation, 6559 Midway Rd., P.O.
Box 18728, Fort Worth, TX 76118.
Representative: Clint Oldham, 1108
Continental Life Bldg., Fort Worth,
TX 76102. To operate as a common
carrier, by motor vehicle in Interstate
or foreign commerce, over irregular
routes, transporting (1) plastic pipe,
fittings, valves, and hydrants, and (2)
accessories for the commodities named
in (1) above, from the facilities of
Clow Corporation, at or near Colum-
bia, MO, to those points in the United
States in and east of ND, SD, NE, KS,
OK, and TX. (Hearing site: Dallas,
TX, or Kansas City, MO.)

MC 124141 (Sub-6F), filed December
11, 1978. Applicant: JULIAN
MARTIN, INC., P.O. Box 3348, High-
way 25 South, Batesville, AR 72501.
Representative: Theodore Polydoroff,
Suite 301, 1307 Dolley Madison Blvd.,
McLean, VA 22101. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting canned
foods, from Athens, AL, to points In
the United States (except AK and HI).
(Hearing site: Washington, DC.)

NoTE.-Dual operations are Involved In
this proceeding.

MC 124141 (Sub-7F), filed December
27, 1978. Applicant: JULIAN
MARTIN, INC., P.O. Box 3348, High-
way 25 West, Batesville, AR 72501.
Representative: Theodore Polydoroff,
Suite 301, 1307 Dolley Madison Blvd,.
McLean, VA 22101. To operate as a
common carrier, by motor vehicle, In
interstate or foreign commerce, over
irregular routes, transporting rough
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dimension stock lumber, in vehicles
equipped with mechanical refrigera-
tion from the facilities of Batesville
Casket Co., Inc., at Vicksburg, MS, to
the facilities of Batesville Casket Co.,
Inc., at lashua, NH. (Hearing site:
Washington, DC.)

NoTa.-Dual operations are involved in
this proceeding.

MC 124251 (Sub-56F), fileil Decem-
ber 18, 1978. Applicant: 'JACK
JORDAN, INC., P.O. Box 689, Dalton,
GA 30720. Representative: Archie B.
Culbreth, Suite 202,. 2200 Century
Parkway, Atlanta, GA 30345. To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting ground limestone, and ground
limestone products, from points in
Cumberland County, TN, to points in
AL, FL, NC, and SC. (Hearing site: At-
lanta, GA.)

MC 124306 (Sub-52F), filed Decem-
ber 6, 1978. Applicant: KENAN
TRANSPORT COMPANY, INCOR-
PORATED, P.O. Box 2729, Chapel
Hill, NC 27514. Representative: Rich-
ard A. Mehley, 1000 16th St., NW.,
Washington, DC 20036. To operate as
a common carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting ter-
ephthalic acid, in bulk, in tank or
hopper type vehicles, form Decatur,
AL, to Fiberton, NC and Darlington,
SC. (Hearing site: Charlotte, NC.)

MC 124711 (Sub-72F), filed Decem-
ber 13, 1978. Applicant: BECKER
CORPORATION, P.O. Box 1050, El
Dorado, KS 67042. Representative:
Norman A. Cooper (same address as
applicant). To operate as a common
carrier, by motor vehicle, in interstate
or foreign -commerce, over irregular
routes, transporting fertilizer solu-
tions, in bulk, in tank vehicles, from
Columbus, NE, to points in IA, KS,
and SD. (Hearing site: Tulsa, OK, or
Wichita, KS.)

MC 125433 (Sub-189F), filed January
4, 1979. Applicant F-B TRUCK LINE
CO., a corporation, 1945 South Red-
wood Road, Salt Lake City, UT 84104.
Representative: John B. Anderson
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
,porting (1) self-propelled mechanical
lifting devices, and (2) parts, accesso-
ries, and supplies for mechanical lift-
ing devices, from the facilities of
Chamberlain Manufacturing Compa-
ny, at or near Fowler, CA, to points in
the United States (except AK and HI).
(Hearing site: San Francisco, CA, or
Salt Lake City, UT.)

MC 125433 (Sub-190F), filed January
4, 1979. Applicant F-B TRUCK LINE
CO., a corporation, 1945 South Red-

wood Road, Salt Lake City, UT 84104.
Representative: John B. Anderson
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting pipe and tubing, from the
facilities of Cal-Metal Corporation, at
or near Irwindale, CA, to those points
in the United States in and east of ND,
SD, NE, KS, OK, and TX (Hearing
site: Los Angles, CA or Salt Lake City,
UT.)

MC 125433 (Sub-L191F). filed Janu-
ary 5, 1979. Applicant F-B TRUCK
LINE CO.. a corporation, 1945 South
Redwood Road, Salt Lake City, UT
84104. Representative: John B. Ander-
son (same address as applicant). To op-
erate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over Irregular routes, trans-
porting bentonite, bentonite clay, and
mud drilling compounds, from the
facilities of Wyo-Ben, Inc., at or near
Greybull and Lovell, WY, to points in

* CA. (Hearing site: Denver, CO, or Salt
Lake City, UT.)

MC 125433 (Sub-192F), filed January
5, 1979. Applicant: F-B TRUCK LINE
CO., a corporation, 1945 South Red-
wood Road, Salt Lake City, UT 84104.
Representative: John B. Anderson,
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over Irregular routes, trans-
porting clay products, and accessories
for clay products, (except commodities
in bulk, in tank vehicles), from the
facilities of Staco Roof Tile, at or near
Phoenix, AZ, to points In the United
States (except CA, ID, NV, UT, CO.
AK, and HI). (Hearing site: Phoenix,
or Salt Lake City, UT.)

MC 125533 (Sub-31F), filed January
4, 1979. Applicant: GEORGE W.
KUGLER, INC. 2800 East Waterloo
Road, Akron, OH 44312. Representa-
tive: John P. McMahon, 100 East
Broad Street, Columbus, OH 43215. To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting aluminum articles, and equip-
ment and supplies used in the manu-
facture, sale, distribution, and Installa-
tion of aluminum articles. (1) between
Oswego, NY, and points in NJ, PA,
MD, WV, OH, MI, IN, 114 WI, MO, and
LA, (2) between Woodbrldge, NJ, and
pointa in PA, WV, OH, and MI, drnd (3)
between Fairmont, WV, and points in
PA, OH, MI, IN, IL, WI, IA, MO, and
KY. (Hearing site: Columbus, OH.)

MC 125708 (Sub-158F), filed January
30, 1979. Applicant* THUNDERBIRD
MOTOR FREIGHT LINES, INC., 425
W. 152nd Street, East Chicago. IN
46312. Representative: Anthony C.
Vance, 1307 Dolley Madison Blvd.,
McLean, VA 22101. To operate as a

common carrier, by motor veliicle, in
interstate or foreign commerce, over
Irregular routes, transporting spring
steel articles, from the facilities of
Beall Manufacturing, a Division of
Varlen Corp., at or near Cordele, GA,
to points in the United States (except
AK and HI); and (2) steel bars, from
points in AL, 11 IN, KS. KY, LA, MD.
MO, NY, OH, PA, and WV, tO the
facilities of Beall Manufacturing, at
Division of Varlen Corp., a or near
Cordele, GA. (Hearing site: St. Louis,
MO.)

MC 128195 (Sub-5F), filed January 2,
1979. Applicant: CHIEFTAIN EX-
PRESS, INC., 2440 Old Logan Road,
Lancaster, OH 43130. Representative:
James R. Stiverson, 1396 West Fifth
Avenue, Columbus, OH 43212. To op-
erate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce; over irregular routes, trans-
porting such commodities'as are dealt
in or used by food business houses,
(except commodities in bulk), between
the facilities of Ralston Purina Com-
pany, at or near (a) Lancaster and
Sharonville. OH, (b) Clinton and Dav-
enport, IA, (c) Battle Creek, MI, (d)
Dunkirk, NY, and (e) Mechanicsburg,
PA. (Hearing site: C61umbus, OH, or
Washington, DC.)

MC 128473 (Sub-20P), filed January
4. 1979. Applicant: MONTANA EX-
PRESS, INC., P.O. Box 3346, Butte,
MT 59701. Representative: Timothy R.
Stivers, P.O. Box 162, Boise, ID 83701.
To operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce, over Irregular routes, trans-
porting frozen foodstuffs. from the
facilities of Idaho Frozen Foods, at or
near (a) American Falls, Burley,
Nampa, and Twin Falls, ID, and (b)
Clearfield and Ogden, UT, to points in
AZ, CA, NV, OR, and WA. (Hearing
site: Boise, ID, and Salt Lake City,
UT.)

MC 128801 (Sub-8F), filed December
15, 1978. Applicant: RONALD
SHREINER, P.O. Box 804, R.D. #7,
Lebanon, PA 17042. Representative:
(same as applicant). To operate as a
contract carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting alumi-
num plate, aluminum sheet, and alu-
minum blanks, from the facilities of
Howmet Aluminum Corporation, at or
near Lancaster, PA, to points in IL,
WI, MN, IA, NE, MO, KS, KY, and
GA, under continuing contract(s) with
Howmet Aluminum Corporation, of
Lancaster, PA. (Hearing site: Harris-
burg, PA.)

MC 129032 (Sub-63F), filed October
30, 1978 previously noticbd in the FR
Issue of January 11, 1979. Applicant:
TOM InMAN TRUCKING, INC., 6015
South 49th West Avenue, Tulsa, OK
74107. Representative: David R.
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Worthington (same address as appli-
cant). To operate as a common carrier,
by motor vehicle, in interstate or for-
eign commerce, over irregular routes,
transporting such commodities as are
dealt in by grocery and food business
houses, (except commodities in bulk,
in tank vehicles), in vehicles equipped
with mechanical refrigeration, from
the facilities of Kraft, Inc., at ,(a)
Champaign, IL, (b) New Ulm,'NM, and
(c) Wausau, WI, to points in CA, re-
stricted to the transportation of traf-
fic originating at the named origin
facilities and destined to the indicated
destinations. This republication
changes Wausau, IL to Wausau, WL
(Hearing site: Chicago, IL,'or Oklaho-
ma City, OK.)

MC 129193 (Sub-5F), filed January 2,
1979, Applicant: TARPON TRANS-
PORTATION, INC., 4010 Adamo
Drive,, Tampa, PL 33605. Representa-
tive: Richard B. Austin, Palm Coast II
Bldg., Suite 214, 5255 N.W. 87th
Avenue, Miami, FL 33178. To operate
as a common carrier, by motor vehicle,,
in interstate or foreign commerce, over
irregular routes, transporting general
commodities (except articles of unusu-
al value, classes A and B explosives,
household goods' as defined by the
Commission, commodities in bulk, and
those requiring special equipment), be-
tween Tampa, FL, on the one hand,
and, on the other, points in Collier
and DeSoto Counties, FL, restricted to
the transportation of traffic moving
on bills of lading of freight forwarders
under Title 49, Subtitle IV, U.S. Code..
(Hearing site: Miami or Tampa, FL.)

MC 129229 (Sub-2F), filed January
23, 1979. Applicant: P & N TRUCK-
ING CO., INC.; 4010 Dell Ave., North
Bergen, NJ 07047. Repreentative:
George A. Olsen, P.O. Box 357, Glad-
stone, NJ 07934. To operate as a con-
tract carrier, by motor vehicle,, in in-
terstate or foreign commerce, over ir-
regular routes,,transporting (1) chemi-
cals, plastic articles, silicones, phar-
maceuticals, veterinary products, pes-
ticides, fragrances, essential oils, and
rare earths, (except commodities in
bulk), and (2) materials, equipmen4
and supplies used in the manufacture
and sale of the commodities in (1)
above, (except commodities in bulk),
between Lakewood, NJ, and New York,
NY, on -the one hand, and, on the
other, points in CT, DE, AD, MA, NJ,
NY, PA, aid RI,, under continuing.
contract(s) with Rhone-Poulenc, Inc.,
of Monmouth Junction, NJ. (Hearing
site: New York, NY, or Washington,
DC.)

MC "129631 (Sub-65F), filed Decem-
ber 19, 1978. Applicant. PACK
TRANSPORT, INC., 3975 South 300
West, Salt Lake City, UT 84107. Rep-
resentative: Gwyn D. Davids~n (same
address as applicant). To operate as a
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common carrier, by motor vehicle, in
interstate or fordign commerce, over
irregular routes, transporting (1) pre-
fabricated metal buildings, knocked
down, or in sections, (2) building com-
ponents and building parts, and (3)
materials and accessories used in the
manufacture, construction, and erec-
tion of prefabricated buildings, be-
tween the facilities of Kirby Systems,
Inc., at or near Spanish Fort, UT, on
the one hand, and, on the other, those
points in the United States in and west
of ND, SD, NE, CO, and NM (except.
AK and HI). (Hearing site: Salt Lake
City, UT.)

MC 133167 (Sub-2F), filed December
1, 1978. Applicant: JOHN R. RAWLS
TRUCKING CO., INC., P.O. Box 174,
Capron, VA 23829. Representative:
Carroll B. 'ackson, 1810 Vincennes
Road, Richmond, VA 23229. To oper-
ate as a common carrier, by motor ve-
hicle, , in interstate or foreign com-
merce, over irregular routes, trans-
porting lumber, between the facilities
of Commonwealth Wood Preservers,
Inc., at or near Newport News, VA, on
the one hand, and, on the other,
points, in CT, DE, GA, IL, IN, KY,
MA, MD,- MI, NC, NJ, NY, OH, PA,
RI, SC, TN, WV, and DC. (Hearing
site: Norfolk or Richmond, VA.)

MC 133591 (Sub-58F), filed Decem-
ber 21, 1978. Applicant: WAYNE
DANiEL TRUCK, INC., P.O. Box 303,
Mount Vernon, MO 65712. Repre-
sentative: Charles A. Daniel (same ad-
dress as applicant). To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting such
commodities as are dealt in or used by
discount, grocery, and catalogue stores
(except fresh and frozen meat, and
commodities in bulk), from points in
CA, WA, OR, ID, UT, AZ, NM, and
CO,to points in AR, MO, KS, IL, IN,
KY, and TN, restricted to the trans-
portation of traffic originating at the
indicated oiigins and destined to the
indicated destinations. (Hearing site:
St. Louis, MO.)

NoTE.-Dual operations are Involved.
MC 133655 (Sub-141F), filed January

11, 1979. Applicant: TRANS-NATION-
AL TRUCK, INC., P.O. Box 31300,
Amarillo, TX 79120. Representative:,
Warren L. Troupe, 2480 E. Commer-
cial Blvd., Fort Lauderdale, FL 33308.
To operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce, over irregular routes, trans-
porting such commodities as are dealt
in or used by manufacturers and dis-
tributors. of gum removing compound
and liquid cleaning compound, be-
tween East Butler, PA, St. Louis, MO,
and Los Angeles, CA,on the one hand,
and, on the other, points in the United
States (except AK and HI). (Hearing
site: Chicago, IL.)

MC 134755 (Sub-168F), filed January
19, 1979. Applicant: CHARTER EX-
PRESS, INC., P.O. Box 3772, Spring-
field, MO 65804. Representative: Larry
D. Knox, 600 Hubbell Building Des
Moines, IA 50309. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting paper
products, (except commodities in
bulk), from Orange, TX, to points in
the United States (except AK, HI, KS,
MO, OK, and TX). (Hearing site:
Kansas City, MO.)

NoTE.-Dual operations are Involved.
MC'134806 (Sub-56F), filed Decem-

ber 6, 1978. Applicant: B-D-R TRANS-
PORT, INC., a Delaware Corporation,
P.O. Box 1277, Brattleboro, VT 05301.
Representative: Francis J. Ortman,
7101 Wisconsin Ave., Suite 605, Wash-
ington, DC 20014, To operate as a con-
tract carrier, by motor vehicle, in in-
terstate or foreign commerce, over ir-
regular routes, transporting (1) such
commodities as are dealt in or used by
a manufacturer of ski and tennis
equipment; from points In (a) Orange
County, CA, and (b) CT, NY, and NJ,
to points in Boulder County, CO, and
(2) such commodities as are dealt in by
retail ski and tennis equipment stores,
from points In Boulder County, CO, to
points in CA, under continuing
contract(s) in (1) and (2) above with
AMF Head Division, of .Boulder, CO.
(Hearing site: Washington, DC, or
Boston, MA.)

MC 135231 (Sub-29F), filed Decem-
ber 26, .1978. Applicant: NORTH
STAR TRANSPORT, INC., Rt. 1,'
Highway 1 and 59 West, Thief River
Falls, MN 56701. Representative:
Robert P. Sack, P.O. Box 6010, West
St. Paul, MN 55118. To operate as a
common carrier, by motor vehicle, in
interstate.or foreign commerce, over
irregular routes, transporting self-pro-
pelled three-wheeled utility trucks,
from the facilities of Polaris E-Z-Go,
Division of Textron, Inc., at Roseau,
MN, to points in the United States
(except AK and HI). (Hearing site: St,
Paul, MN.)

NOTE.-Dual operations are Involved.
MC 135231 (Sub-30F), filed Decem-

ber 15, 1978. Applicant: NORTH
STAR TRANSPORT, INC., Rt, 1
Highway 1 and 59 West, Thief River
Falls, MN 56701. Representative:
Robert P. Sack, P.O. Box 6010, West
St. Paul, MN 55118. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
snowmobiles, and (2) parts and acces-
sories for snowmobiles, from the facili.
ties of Scorpion Industries, at Crosby,
MN, to points In the United States (in.
cluding AK, but excluding HI); and (3)
materials, equipment, and supplies
used in the manufacture and sale of
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the commodities named in (1) and (2)
above, (except commodities in bulk),
from the destination named in (1) and
(2) above, to the origin facilities
named in (1) and (2) above, resticted
to the transportation of traffic origi-
nating at or destined to the named
facilities. (Hearing site: St. Paul, MN.)

Nors-Dual operations are involved.

MC 143059 (Sub-41F), filed January
8, 1979. Applicant: MERCER TRANS-
PORTATION CO., a Texas Corpora-
tion, P.O. Box 35610, Louisville, KY
40232. Representative: J. L. Stone
(same address as applicant). To. oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-'
merce, over irregular routes, trans-
porting lumber and lumber products,
between points in Chippewa County,
MN, on the one hand, and, on the
other, points in AR, IL IN, IA, MI,
MN. MO, NE, ND, SD, and WL (Hear-
ing site: Louisville, KY, or Washing-
ton, DC.)

MC 136553 (Sub-67F), filed January
5, 1979. Applicant: ART PAPE
TRANSFER, INC., 1080 East 12th
street, Dubuque, IA 52001. Repre-
sentative: William L. Fairbank, 1980
Financial Center, -Des Moines, IA
50309. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting brick, from Ft.
Smith and Malvern, AR, Streator, IL,
Brazil, IN, Cook and Kanopolis, KS,
Owensboro, KY, Springfield, MN,
Utica, MO, Fairbury, NE, and Kings
Mountain and Salisbury, NC, to Du-
buque, IA. (Hearing site: Chicago, IL,
or Des Moines, IA.)

MC 136533 (Sub-68F), filed January
5, 1979. Applicant: ART PAPE
TRANSFER, INC., 1080 East 12th
Street, Dubuque, IA 52001. Repre-
sentative: William L. Fairbank, 1980
Financial Center, Des Moines, IA
50309. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting (1) cans and can
ends, from Milwaukee, WI, to Du-
buque, IA, and (2) cartons, from Sand-
wich, I,, to Dubuque, IA. (Hearing
site: Chicago, IL, or Des Moines, IA.)

MC 136786 (Sub-100F), filed Decem-
ber 8, 1978. Applicant: ROBCO
T ANSPORTATION, INC., 4333 Park
Ave., Des Moines, IA 50321. Repre-
sentative: William T. Libby. 7525
Mitchell Road, Eden Prairie, MN
55344. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting foodstuffs (except
commodities in bulk), from Kansas
City, MO, to points in KY and TN.
(Hearing site: Kansas City, MO, or
Minneapolis, MN.)

MC 136786 (Sub-144F), filed Decem-
ber 11, 1978. Applicant: ROBCO
TRANSPORTATION, INC., 4333 Park
Ave., Des Moines, IA 50321. Repre-
sentative: William L. LIbby, 7525
Mitchell Road, Eden Prairie, MN
55344. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting meats, meat prod-
ucts and meat byproducts, and articles
distributed by meat-packing houses, as
described in sections A and*C of Ap-
pendix I to the report in Descriptions
in Motor Carrier Certificates, 61
M.C.C. 209 and 766, (except hides and
commodities in bulk), from the facill-
ties of Wilson Foods Corporation, at
(a) Albert Lea, MN, (b) Monmouth, IL,
and (c) Des Moines, Cherokee, and
Cedar Rapids, IA, to points in CA, re-
stricted to the transportation of traf-
fic originating at the named facilities
and destined to the named destina-
tions. (Hearing site: Dallas, TX, or
Kansas City, MO.)

MC 138279 (Sub-10P), filed January
29, 1979. Applicant: CONALCO CON-
TRACT CARRIER, INC., P.O. Box
968, Jackson, TN 38301. Representa-
tive: Robert L. Baker' 618 United
American Bank Bldg. Nashville TN
37219. To operate as a contract carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting pyrophyllite, In
bulk, in dump vehicles, from Memphis
and New Johnsonville, 'TN, to Jackson,
TN, restricted to the transportation of
traffic having a prior movement by
water, under continuing contract(s)
with American Olean Tile Company,
of Lansdale. PA. (Hearing site: Wash-
ington, DC.)

MC 138313 (Sub-49F). filed January
5, 1979. Applicant: BUILDERS
TRANSPORT, INC, 409 14th Street,
SW., Great Falls, MT 59404. Repre-
sentative: Irene Warr, 430 Judge
Building, Salt Lake City, UT 84111. To
operate as a common carrier, by motor
vehicle, in foreign commerce only,
over irregular routes, transporting
bentonite and mud treating com-
pounds, from points in Big Horn
County, WI, to ports of entry on the
international boundary line between
the United States and Canada located
in MT, ID. and ND. (Hearing.site: Bill-
ings, MT. or Washington. DC.)

MC 138946 (Sub-llP), filed-Novem-
ber 28, 1978. Applicant: MARKET
TRANSPORT, LTD., 33 NE., Middle-
field Road. Portland, OR 97211. Rep-
resentative: Nick I. Goyak. 555 Benja-
min Franklin Plaza, One Southwest
Columbia, Portland, OR 97258. To op-
erate as a contract carrier, by motor
vehicle, in Interstate or foreign com-
merce, over Irregular routes, trans-
porting (1) such commodities as are
dealt in or used by manufacturers of

chemicals and chemical products,
(except commodities in bulk. in tank
vehicles), (a) from the facilities of F. L
duPont de Nemours & Company, at
Alameda, Brisbane, South San Fran-
cisco. Antioch. and Hayward. CA. to
points in OR arid WA and (b) from
Portland, OR, to points in WA, and (2)
containers and pallets, from points in
OR and WA, to the facilities of E. L
duPont de Nemours & Company, at
Alameda, Brisbane, South San Fran-
cisco, Antioch, and Hayward, CA,
under continuing contract(s) in (1) and
(2) with E. L duPont de Nemours &
Company, or Wilmington, DE. (Hear-
ng site: San Francisco. CA. or Port-

land, OR.)

MC 139193 (Sub-93F), filed Decem-
ber 27, 1978. Applicant: ROBERTS &
OAKE, INC.. 4240 Blue Ridge Blvd.,
Kansas City, MO 64123. Representa-
tive: Jacob P. Billig, 2033 K Street,
NW., Washington, DC 20006. To oper-
ate as a contract carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over Irregular routes, trans-
porting canned and preserved food-
stuffs, from the facilities of Heinz
U.S.A., Division of H. J. Heinz Compa-
ny, at or near Pittsburgh. PA, to
points in AR, OK, and TX, restricted
to the transportation of traffic origi-
nating at, the named origin facilities-
and destined to the indicated destina-
tions, under continuing contract(s)
with Heinz U.S.A. Division of H. J.
Heinz Company, of Pittsburgh, PA.
(Hearing site: Washington, DC, or Chi-
cago, IL.)

MC 139395 (Sub-2F), filed January 2,
1979. Applicant: BULK TRANSIT
CORPORATION, 2040 North Wilson
Road, Columbus. OH 43228. Repre-
sentative: Charles S. DeRousie, 52
East Gay Street, P.O. Box 1008, Co-
lumbus, OH 43216. To operate as a
common carier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) lime
and lime products, from points in Pen-
dleton County. KY. to points in AL,
AR, GA, MO, NC, SC, and VA and (2)
limestone, In bulk, from ppints in Pen-
dleton County. MY, to points in OH.
(Hearing site: Columbus, OH.)

MC 139495 (Sub-407), filed January
18, 1979. Applicant: NATIONAL CAR-
RIERS, INC.. 1501 East 8th Street,
P.O. Box 1358. Liberal, KS 67901 Rep-
resentative: Herbert Alan Dubin, 1320
Fenwick Lane, Silver Spring, MD
20910. To operate as a common carn-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting cleaning com-
pounds, disinfectants, paint, varnish,
wax, animal food supplements, paper
towels, and toilet tissue, (except com-
modities in bulk. in tank vehicles),
from Greenwich. NY. Tenafly, NJ,
Coatesville and Elghtyfour. PA, Cleve-
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land, OH, Chicago, IL, Kansas-City,
KS Dallas, TX, and Los Angeles, CA,
to points in the United States (except
AK and HI). (Hearing site: Washing-
ton, DC.)

MC 139495 (Sub-409F), filed January
24, 1979. Applicant: NATIONAL CAR-
RIERS, INC., 1501 East 8th 'Street,
P.O. Box 1358, Liberal, KS 67901. Rep-
resentative: Herbert Alan Dubin, 1320
Feiwick Lane, Silver Spring, MD
20910. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting such commodities
as are dealt in by variety, discount,
and department stores, from Long
Beach, CA, to Oklahoma City and
Tulsa, OK, Kansas City, KS, Lubbock
and Houston, TX, and Shevepbort, LA.
(Hearing site: Washington, DC.)

MC 139906 (Sub-28F), filed Decem-
ber 6, 1978. Applicant: INTERSTATE
CONTRACT CARRIER CORP., a.,
Delaware corporation, 2156 W. 2200
South, P.O. Box '30303, Salt Lake City,
UT 84125. Representative: Richard A.
Peterson, P.O. Box 81849, Lincoln, NE
68501. To operate as a common carri-
er, by motor. vehicle, in interstate or
foreign commerce, over irregular
routes, transporting plastic, synthetic
rubber, rubber chemicals, and latex,
(except c6mmodities, in bulk), from
Baton Rouge, LA, to points in the
United States (except AK and HI).
(Hearing site; Lincoln, NE, or Salt
Lake City, UT.)

NoTE.-Dual operations are involved.
- MC 139923 tSub-55F), filed January
2, 1979. Applicant: MILLER TRUCK-
ING CO., INC., P.O. Box Drawer "D";
Stroud, OK 74079. Representative:
Jack H. Blanshan, Suite 200, 205 West
Touhy Avenue, Park Ridge, IL 60068.
To. operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce, over irregular routes, trant-
porting canned and preserved food-
stuffs, from the facilities, of Heinz
U.S.A., Division of H. J. Heinz Co., at
or near Pittsburgh, PA, to points in
AR, OK, and TX, restricted to the
transportation of traffic originating at
the named origin facilities and des-
tined to the indicated destinations.
(Hearing site: Pittsburgh, PA.)

NoTE.-Dual operations are Involved.

MC 139923 (Sub-57F), filed January
5, 1979. Applicant: MILLER TRUCK-
ING CO., INC., P.O. Box Drawer D,
Stroud, OK .74079. Representative:
Stephen H. Loeb, Suite 200, 205"West"
Touhy Avenue, Park Ridge, IL 60068.
To operate as a common carrier,. by,
motor vehicle, in interstate or foreign
commerce, over irregular routes, trans-
porting zinc oxide and zinc dust,
(except commodities in bulk), from
the facilities of St. Joe Zinc Company,
at or near Josephtown, PA, to points
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in OK, restricted to the transportation
of traffic originating at the named
origin facilities and destined to the in-
dicated destinations. (Hearing site:
Pittsburgh, PA.)

NoTE.-Dual operations are Involved.

MC 139979 (Sub-5F), filed January
24, 1979. Applicant: AMERICAN COL-
LOID CARRIER CORP., P.O. Box
951; Scottsbluff, NE 69361. Repre-
sentative: James P. Beck, 717-1.7th St.
Suite 2600, Denver, CQ 80202. To oper-
ate as a contractvcarrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting railroad car wheel sets, be-
tween Alliance, NE, on the one hand,
and, on the other, points in AZ, CO.
IA, KS, MT, OK, TX, ard WY, under
continuing contract(s) with Railcar
Maintenance Company of California,
of San Francisco, CA. (Hearing site:
Denver, CO.)

MC 140033 (Sub-78F), filed January
4, 1979. Applicant: COX REFRIGER-
ATED EXPRESS, INC., 10606 Good-
night Lane, Dallas, TX 75245. Repre-
sentative: D. Paul Stafford, P.O. Box
45538, Dallas, TX 75245. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting canned
goods, from points in CA, to points in
LA, CO, TX, AZ, KS, MN, MO, NV,
NM, FL, VA, MD, IL, GA, and OK.
(Hearing site: Dallas, TX.)

NoTE.-Dual operations are involved.

MC 140231 (Sub-7F), filed December
.18, 1978. Applicant: LUMBER DIS,
TRIBUTORS, INC., Building 149
Marsh St., Southside, Port Newark, NJ
07114. Representative: Morton E. Kiel,
Suite 6193, 5 World Trade Center, New
York, NY 10048. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting lumber,
lumber products, and wood products,
between New Haven and Bridgeport,
CT, Walden, NY, Baltimore, MD, and
Wilmington, DE, on the one hand,
and, on the other, points in CT, NY,
NJ, and PA. (Hearing site: Newark, NJ,
or New York, NY.)

MC 140241 (Sub-39F), filed Decem-
ber' 27, 1978. Applicant:' DAIKE
TRANSPORT, INC., Box 7, Mound-
ridge, KS 67107. Representative: Larry
E. Gregg, 641 Harrison St., Topeka,
KS 66603. To operate as a common
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting (1) chemical and
ore processing equipment, and (2)
parts for the* commodities named in
(1) above, from Colorado Springs, CO,
to-points in AR, IL, IA, KS, LA, MN,
MO, NE, NM, ND, OK, SD, TX, and
WI. (Hearing site: Colorado Springs or
Denver, CO.)

MC 141195 (Sub-8F), filed January
12, 1979. Applicant: CAL-ARK, INC.,
854 Moline, P.O. Box 394, Malvern, AR
72104. Representative: Thomas W.
Bartholomew (same address as appli-
cant). To operate as a contract carrier,
by motor vehicle, in Interstate or for-
eign commerce, over irregular routes,
transporting polystyrene trays, and
materials used in the manufacture
and distribution of polystyrene trays,
between points in the United States
(except AK and HI), under continuing
contract(s) with Western Foam Pak,
Inc., of Fresno, CA. (Hearing site: San
Francisco, CA, or Little Rock, AR.)

MC 141459 (Sub-3F), flied January
18, 1979. ApplIcant:,A.G.S. ENTER-
PRISES, INC., 809 Columbia Blvd.,
Litchfield, IL 62056. Representative:
Allan C. Zuckerman, 39 S. La Salle St.,
Chicago, IL 60603. To operate as a
cQmmon carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) plas-
tic and plastic articles, and (2) materi-
als and supplies used in the manufac-
ture of plastic and plastic articles, be-
tween the facilities of International
Paper Company, at or near Hudson,
NC, on the one hand, and, on the
other, points in the United States
(except AK and HI). (Hearing site:
Chicago, IL.)

MC 141581 (Sub-2F), filed December
19, 1978. Applicant: JAMES P. DOYLE
d.b.a., J. DOYLE TRUCKING, P.O.
Box 76, Wisconsin Dells, WI 53965.
Representative: David V. Purcell, 1330
Marine Plaza, 111^ East Wisconsin
Ave., Milwaukee, WI 53202. To operate

,as a contract carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting (1)
vinyl looseleaf binder mechanisms,
and chipboard, from Lynn and New
Bedford, MA, Burlington, NJ, Win-
chester, VA, Toledo, OH, Chicago, IL,
and Milwaukee, WI, to Edgerton, MN;
and (2) paper, from Park Falls, WI, to
Edgerton, MN, under continuing
contract(s) with Fey Industries, Inc.,
of Edgerton, MN. (Hearing 'site: Mil-
waukee, WI, or Chicago, IL.)

MC 141781 (Sub-12F), filed Decem.
ber 13, 1978. Applicant: LARSON
TRANSFER & STORAGE CO., INC.,
10700 Lyndale Ave., South, Minneapo-
lis, MN 55420.'Representative: Samuel
Rubenstein, 301 North Fifth St., Min-
neapolis, MN 55403. To operate as a
common carrier, by motor vehicle, In
interstate or foreign commerce, over
irregular routes, transporting materi-
als, equipment and sdupplies used in
the manufacture of engines and gener-
ators, from Milwaukee, WI, to Fridley,
MN. (Hearing site: Minneapolis or St.
Paul, MN.)

NoT.-Dual operations are Involved.
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MC 141781 (Sub-13F), filed Decem-
ber 12, 1978. Applicant: LARSON
TRANSFE & STORAGE CO., INC.,
10700 Lyndale Ave., South, Minneapo-
lis, MN 55420. Representative: Samuel
Rubenstein, 301 North Fifth St., Min-
neapolis, MN- 55403. To operate as a
.common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting iron
castings and steel castings, from
Berlin, Oshkosh, Reedsburg, and
Sparta, WI, to Fridley, MN. (Hearing
site: Minneapolis or St. Paul, MN.)

Note.-Dual operations are involved.
MC 142059 (Sub-60F), filed January

23, 1979. Applicant: CARDINAL
TRANSPORT, INC., a Delaware cor-
poration, 1830 Mound Rd., Joliet, IL
60436. Representative: Jack Riley
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting lumber and lumber mill prod-
ucts, (except commodities in bulk), be-
tween St. Joseph, MO, on the one
hand, and, on the other, points in the
United States (except AK and HI).
(Hearing site: Kansas City, MO.)

MC 142189 (Sub-40F), filed January
31, 1979. Applicant: C. M. BURNS,
d.b.a. WESTERN TRUCKING, 521
Lincoln Ave., Baker, MT 59313. Repre-
sentative: Michael R. Griffith, Box
980, Baker; MT 59313. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting agricul-
tural equipmen4 materials and sup-
plies, from points in IL, IA, MN, and
WI, to points in MT and ND. (Hearing
site: Billings, MT.)

MC 142245 (Sub-lF), filed January
25, 1979. Applicant: NATIONWIDE
TRUCK BROKERS. INC., 2101 Mar-
tindale S.W., Wyoming, MI 49509.
Representative: Edward Mafluzak, 900
Old Kent Building, Grand Rapids, MI
49503. To operate as a contract carri-
er, by motor vehicle, in interstate or
foreign commerce, over irregular
routes, transporting apple juice and
apple cider in containers, from Fre-
mont, MI, to points in the United
States (except AK, HI, Rogers, AR,
Delta and Denver, CO, Albert Lea,
Minneapolis and Thief River Falls,
MN, Kansas City, Hazelwood, and
Springfield, MO, Bismarck and Fargo,
ND, Milwaukee and Stevens Point, WL
and Chicago, IL), under continuing
contract(s) with Speas Company, of
Kansas City, MO. (Hearing site: Chica-
go, IL, or Detroit, ML.)

MC 142513 (Sub-6F), filed January 5,
1979. Applicant: BIRK TRANSFER.
INC., 360 Wheatland Avenue, Cone-
maugh, PA 15909. Representative: Wil-
liam JA. Gray, 2310 Grant Building,
Pittsburgh, PA 15219. To operate as a

common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1) rail-
road car and locomotive wheels, and
(2) materials and supplies used In the
manufacture of railroad car and loco-
motive wheels, between Quemahoning
Township, PA, on the one hand, and,
on the other, points In WV, OH, KY,
IN, and MO. (Hearing site: Pittsburgh,
PA, or Washington, DC.)

MC 143236 (Sub:23F), filed Novem-
ber 3. 1978. Applicant: WHITE TIGER
TRANSPORTATION CO., INC., 40
Hackensack Ave., Kearny, NJ 07032.
hepresentative: John R. Sims, Jr.. 915
Pennsylvania Bldg., 425 13th SL, XW..
Washington, DC 20004. To operate as
a common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting (1)
animal feed, feed ingredients, feed sup-
plements, and feed additives and (2)
materials and supplies used in the
manufacture and distribution of
animal feed (except commodities In
bulk), between the facilities of Kal
Kan Foods, Inc., at or near Mattoon,
IL, on the one hand, and, on the
other, points in CT, DE. FL, GA, MA,
MD, NC, NJ, NY, OH, SC, VA. and
DC, restricted to the transportation of
traffic originating at or destined to the
named facilities. Condition: Issuance
of a certificate In this proceeding is
withheld pending a determination of
applicant's fitness in MC 143236 (Sub-
11). (Hearing site: Washington, DC.)

NoTr.-Dual operatlonslare Involved.
MC 143236 (Sub-24P), filed Decem-

ber 4, 1978. Applicant: WHITE TIGER
TRANSPORTATION INC., 40 Hack-
ensack Ave., South Kearny, NJ 07032.
Representative: Jay Schiffres, 1511 K
St., NW., Washington, DC 20005. To
operate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting (1) stack corrosion and emis-
sion control inhibitors, in vehicles
equipped with mechanical refrigera-
tion. and (2) equipment and supplies
used in connection with the commod-
ities in (1) above, from the facilities of
Apollo Chemical Co., at or near Whip-
pany, NJ, to points in AR, CO. GA,
MN, MO, OH, TN, and VA. Condition:
Issuance of a certificate in this pro-
ceedingeis withheld pending a determi-
nation of applicant's fitness in MC
143236 (Sub-I). (Hearing site:-
Newark. NJ, or New York, NY)

Nom-Dual operations are Involved.
MC 143563 (Sub-6F), filed January 5,

1979. Applicant: R. C. MOORE, INC.,
Box 346, Waldoboro, ME. Representa-
tive: Chester A Zyblut, 366 Executive
Building, 1030 Fifteenth Street, NW..
Washington, DC 20005. To operate as
a common carrier, by motor vehicle, In
interstate or foreign commerce, over

irregular routes, transporting food-
stuffs, from Winterport, ME. to points
in the United States (except points in
ME. NH, VT, MA, CT, RI. NY. NJ. PA.
DE, MD. VA. WV. KY, TN. HI, AK,
and DC). (Hearing site: Portland or
Bangor, 1M.)

No'z--Dual operations are involved.

MC 143678 (Sub-6F), filed January 8,
1979. Applicant: PAUL NICKLAUS,
d.b.a. NICK'S TRUCKING, 1805
Lloyd Street, Apartment lB, Bellevue,
NE 68005. Representative: Paul D.
Kratz, Suite 610. 7171 Mercy Road,
Omaha, VE 68106. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
Irregular routes, transporting wall-
board, from the facilities of Millard
Drywall Services Co.. at or near il.-
lard, NE, to points in CO, IL, IN, and
MN. (Hearing site: Omaha, TIE-)

MC 143701 (Sub-4F), filed December'
28, 1978. Applicant: W-LL AM
OBERSTE. INC., A MO Corporation,
5733 Airline Hwy OFC 805 Mretairie,
LA 70003. Representative: Lester'C.
Arvin, 814 Century Plaza Bldg., Wich-
ita, KS 67202. To operate as a common "
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting sugar, from the
facilities of Godchaux-Henderson
Sugar Co., Inc., at or near Reserve and
Kenner, LA, to points in AL, AR, FL,
GA. IL, IA KY, MS. MO, NC, OH,
OK. SC, TN, TX, VA. WV. IN. KS MI,
NE, and DC. (Hearing site: New Or-
leans, LA.)

MC 143775 (Sub-60F), filed January
10. 1979. Applicant: PAUL YATES,
INC., 6601 West Orangewood, Glen-
dale. AZ 85301. Representative: mi-
chael R. Burke (same address as appli-
cant). To operate as a common carrier
by motor vehicle, In interstate or for-
eign commerce, over-irregular routes,
transporting frozen foods, from the
facilities of Pet Incorporated, Frozen
Foods DIvisIon, at or near Ca) Benton
Harbor, Frankfort, and Hart, MI, and
(b) South Bend, IN. to points in AZ,
AR, CA. CO. LA. OK, and TX. (Hear-
ing site: St. Louis, MO. or Washington.
DC.)

No.-Dual operations are Involved.
MC 144106 (Sub-2F), filed May 26,

1978, previously noticed in the FR
issues of June 27, 1978, and August 22.
1978. Applicant: ROBERT J. DEW.
and FRANK TAPPARO, a Partner-
ship, d.b.a. DT TRANSPORTATION,
327 North Elm St. Torrington. CT
06790. Representative: Louis P. Sala-
mone, 355 Prospect St. Torrington.
CT 06790. To operate as a contract
carrier, by motor vehicle, in interstate
or foreign commerce, over irregular
routes, transporting laundry and
cleaning compounds (except commod-
Ities In bulk), from points in Kings
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County, NY, to points in New Haven,
Hartford, and Fairfield Counties, CT
(except points in the New York, NY,
commercial zone), under continuing
contract(s) with OPL Systems, Inc.,
and Chloral- Chemical Corp., both of
Brooklyn, NY. (Hearing site: Hartford,
CT.)

NoTE.-This republication includes
Chloral, Chemical Corp., of Brooklyn, NY,
as a supporting shipper.

MC 144315 (Sub-3F), filed January
24, 1979. Applicant: PORT CITY
LEASING, INC., 602 20th Street
North, Lewiston, ID 83501..- Repre-
sentative: Boyd Hartman, P.O. Box
3641, Bellevue, WA 98004. To operate
as a common carrier, by motor vehicle,
In interstate or foreign commerce, over
irregular routes, transporting lumber,
lumber products, particleboard, and
millwork, from points in Spokane, Ste-
vens, and Asotin Counties, WA, and
Idaho, Clearwater, Lewis, Nez Perce,
Latah, Kootenai, Benewah, and
Bonner Counties, ID, to points iri NV.
(Hearing site: Boise, ID, or Spokane,
WA.)

MC 144381 (Sub-3F), filed Decembe.r
14, 1978. Applicant: JOHN BITTNER,
d.b.a. BITTNER TRUCKING, 1754
Jeffco Blvd., Arnold, MO 63010. Rep-
resentative: B. W. LaTourette, Jr., 11
S. Meramec, Suite 1400, St. Louis, MO
63105. To operate as a common carri-
er, by motor vehicle, in interstate or
foreign commerce, over_ irregular
routes, transporting (1) automobile
mufflers and exhaust pipes, and (2)
parts- and accessories used. in the in-
stallation of the commoditieg named
In (1) above, from the facilities of the
Midas International Corporation, in
Jefferson County, Mo, to points in TN,
KY, IN, and IL. (Hearing site:. St.
Louis, MO, or Chicago, IL.),

MC 145256 (Sub-iF), filed December
6, 1978. Applicant: L. K. M. CO., INC.,
16637 Sylvester Road, SW., Seattle,
WA 98166. Representative: Jack R.
Davis, 1100 IBM Building, Seattle, -WA
98101. To operate as a common carri.
er, by motor vehicle,-m interstate or
foreign commerce, over irregular
routes, transporting (1) wearing ap-
parel and (2) materials, equipmen
and supplies used in the manufacture
of wearing apparel, between points in
WA and UT, on the one hand, and, on
the other, points in the United States
(except AK and HI). (Hearing site: Se-
attle, WA.)

MC 145416 (Sub-2F), filed December
1, 1978. Applicant: HEINEMAN DIS-
TRIBUTING, INC., 301- West Second
St., Port Clinton, OH 43452. Repre-
sentative: Arthur R. Cline, 420 Secu-
rity Building, Toledo, OH.43604. To
operate as a contradt carrier, by motor
vehicle, in interstate or foreign com-
merce, over irregular routes, trans-

porting malt beverages, from Milwau-
kee, WI, Pittsburgh, PA, Newport, KY,
and Fulton, NY, to Port Clinton and
Bowling Green, OH, under continuing
contract(s) with Heineman Beverages,
Inc., of Port Clinton, OH, and Bowling
Green Beverage, Inc., of Bowling
Green, OH. (Hearing site: Columbus,
OH.)

MC -145441 (Sub-6F), filed December
15, 1978. Applicant: A. C. B. TRUCK-
ING; INC., P.O. Box 5130, North Little
Rock, AR 72119. Representative: E,
Lewis Coffey (same address as appli-
cant). To opergte as a common carrier,
by motor vehicle, in interstate or for-
eign commerce, over irregular routes
transporting plastic materials and pe-
trolium products, except commodities
in bulk), in vehicles equipped with me-
chanical refrigeration, from Big
Springs, TX, to points in the United
Sthtes (except AK and HI). (Hearing
site: Little Rock, AR, or Memphis,
TN.)

N6&.-Dual operations are involved.

MC 145441 (Sub-IF), filed December
19, 1978. Applicant: A. C. B. TRUCK-
ING, INC. An Indiana Corporation,
Interstate 'Hwy 40 and Protho Junc-
tion, P.O. Box 5130,-North Little Rock,
AR 72119. Representative: Hugh T.
Matthews, 2340 Fidelity Union Tower,
Dallas,' TX 75201. To operate 'as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes transporting food-
stuffs, from Marysville and Sunbury,
OH, to points in CA, OR, and TX.
(Hearing site: Dallas, TX.)

NoT.-Dual operations are involved.

MC 145441 (Sub-8F), filed December
29, 1978. Applicant: A. C. B. TRUCK-
ING, INC., P.O. Box 5130, North Little
Rock, AR 72119. Representative: *E.
Lewis Coffey, (same address as appli-
cant). To operate as a common carrier,
by motor vehicle, in interstate or for-
eign commerce,- over irregular routes
transporting juice, in vehicles
equipped with mechanical refrigera-
tion, from Anaheim CA, to points in
AZ, CO, ID, MT, NV, NM, OR, TX,
UT, and WA. (Hearing site: Little
Rock, AR, or Tampa, FL.)

NoTE.-Dual operations are involved.
MC 145501 (Sub-2F), filed December

26, 1978. Applicant: WASHUM EN-
TERPRISES, INC., P.O. Box 4849
Kofa Station, 800 Pacific Ave., Yuma,
,AZ 85364. Representative: A. Michael
Bernstein, 1441 E. Thomas Rd., Phoe-
nix, AZ 85014. To operate as a
common carrier, by motor vehicle, in
interstate or foreign commerce, over
irregular routes transporting (1) paper
plates and scrap paper, from the facili-
ties of Arical Paper Products Compa-
ny, at Yuma, AZ, to points in El Paso
County, TX, and points in CA, NM,

UT, and NV; and (2) pulpboard, from
points in Los Angeles and Orange
Counties, CA, to the facilities of Arical
Paper Products Company, at Yuma,
AZ. (Hearing site: Phoenix or Yuma,
AZ.)'

MC 145529 (Sub-IF), filed January
25, 1979. Applicant: ROBERT STEEN,
doing business as STEEN'S EEDS, E.
Elkhorn, Belle Fourche, SD 57717.
Representative: M. Mark Menard, P.O.

-Box 480, Sioux Falls, SD 57101. To op-
erate as a common carrier, by motor
vehicle, in interstate or foreign com-
merce, over Irregular routes, trans-
porting dry fertilizer, from Minneapo-
lis, MN, to points in SD. (Hearing site:
Sioux Falls, SD, or Sioux City, IA.)

MC 145688 (Sub-2F), filed January
19, 1979. Applicant: FARMINGDALE
TRUCKING CORP., 22 Carnegie
Drive, Smithtown, NY 11787. Repre-
sentative: Lester R. Gutman, 805
McLachlen Bank Bldg., 666 Eleventh
Street, NW, Washington, DC 20001.
To operate as a contract -carrier, by
motor vehicle, in interstate or foreign
commerce, over Irregular routes, trans.
porting (1) wines and liqueurs, In con-
tainers, from New York, NY, to the
facilities of Banff Products, Inc., at or
near Farmingdale, NY; (2) wines and
Liqueurs, from the facilities of Banfi
Products, Inc., at or near Farmingdale,
WNY, to points in the United States
(except AK and HI); and (3) wines,
from San Jose, Ripon, and Modesto,
CA, to the facilities of Banff Products,
Inc.,, at or near Farmingdale, NY, re-
stricted in (1) above to the transporta-
tion of trifflc moving In foreign com-
merce, and under continuing
contract(s) in (1), (2), and (3) above
with Banff Products, Inc., of Farming-
dale, NY, (Hearing site: New York,
NY.)

MC 145829 (Sub-3F), filed February
2, 1979. Applicant: ETI CORP., P.O.
Box 549, Linden: NJ 07036. Repre-
sentative: George, A. Olsen, P.O. Box
357, Gladstone, NJ 07934. To operate
as a contract carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting .plp.
board, printing paper, wrapping
paper, and paper products, (except
commodities in bulk), from the facili-
ties of the Union Camp Corporation,
at or near Franklin, VA, to points in
CT, ME, MA, NH, RI, and VT, under
continuing contract(s) with Union
Camp Corporation, of Wayne, NJ,
(Hearing site: ?New York, NY, or Wash-
ington, DC.)

MC 145829 (Sub-4F), filed February
2, 1979. Applicant: ETI CORP., P.O.
Box 549, Linden, NJ 07036. Repre-
sentative: George A. Olsen, P.O, Box
357, Gladstone, NJ 07934. To operate
as a contract carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting (1)
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paper and paper products, (except
commodities in bulk), and (2) materi-
als, equipment and supplies used in
the manufacture and distribution of
paper and paper products (except com-
modities in bulk), between the facili-
ties of Union Camp Corporation, at or
near Tifton and Savannah, GA, on the
one hand, and, on the other, points in
CT, DE, ME, MD, MA, NH, NJ, NY,
PA, VT, VA, WV, and DC, under con-
tihuing contract(s) with Union Camp
Corporation, of Wayne, NJ. (Hearing
site: New York, NY, or Washington,
DC.)

MC 145829 (Sub-5F), filed February
2, 1979. Applicant: ETI CORP., P.O.
Box 549, Linden, NJ 07036. Repre-
sentative: George A. Olsen, P.O. Box
357, Gladstone, NJ 07934. To operate
as a contract carrier, by motor vehicle,
in interstate or foreign commerce, over
irregular routes, transporting paper
and paper products, (except commod-
ities in bulk), from the facilities of
Union Camp Corporation, at or near
Paulsboro, NJ, to points in CT, DE,
ME, MD, MA, -NH, NJ, NY, PA, RI,
VT, VA, WV, and DC, under continu-
ing contract(s) with Union Camp Cor-
poration, of Wayne, NJ. (Hearing site:
New York, NY, or Washington, DC.)

MC 145991F, filed December 18,
1978. Applicant: HARRISON-NI-
CHOLS CO., LTD., 5265 N. 4th St., Ir-
windale, CA "91706. Representative:
William J. Monheim, P.O. Box 1756,
Whittier, CA 90609. To. operate as a
contract carrier, by motor vehicle, in
interstate or foreign commerce, over-
irregular routes, transporting silica
sand, in bulk, from points in Clark, Es-
meralda, and Nye Counties, NV, to
City of Industry, CA, under continuing
contract(s) with' Owens-Illinois, Inc.,
Libbey Glass Division, of Toledo, OH.
(Hearing site: Los Angeles, CA.)

MC 145993P, filed January 4, 1979.
Applicant: SUPERIOR ASSEMBLY
AND DISTRIBUTION CENTER,
INC., 353 South Santa Fe Avenue, Los
Angeles, CA 90013. Representative:
Ronald N. Cobert, Suite 501, 1730 M
Street, N.W., Washington, DC 20036.
To operate as a common carrier, by
motor vehicle, in interstate or foreign
commerce, over irregular'routes, trans-
porting general commodities (except
articles of unusual value, classes A and
B explosives, household goods as de-
fined by the Commission, commodities
in bulk, and those requiring special
equipment), between Los Angeles, CA,
on the one hand, and, on the other,
points in Los Angeles, Orange, San
Diego, San Bernardino, Santa Bar-
bara, Riverside, Ventura, and Kern
Counties, CA, restricted to the trans-
portation of traffic having a prior or
subsequent movement by rail. (Hear-
ing site: Los Angeles, CA, or Washing-
ton, DC.)

MC 146029P, filed December 18,
1978. Applicant: JOE MACHADO,
d.b.a. JOE MACHADO TRUCKING,
14735 Wheatstone Ave., Norwalk, CA
90650. Representative: Joe Machado
(same address as applicant). To oper-
ate as a contract carrier, by motor ve-
hicle, in foreign commerce only, over
Irregular routes, transporting wheel
rims and automobile accessories, (1)
between Glendale and Paramount, CA,
on the one hand, and, on the other,
ports of entry on the international
-boundary line between the United
States and the Republic of Mexico lo-
cated in California, under continuing
contract(s) with Empco Industries,
Inc., of Glendale, CA, (2) between On-
tario, CA, on the one hand, and, on
the other, Los Angeles, CA, and ports
of entry on the international bound.
ary line between the United States
and the Republic of Mexico located in
California, under continuing
contract(s) with Keystone Products,
Inc., of Ontario, CA, and (3) between
Gardena, CA, on the one hand, and,
on the other, ports of entry on the in-
ternational boundary line between the
United States and the Republic of
Mexico located in California, under
continuing contract(s) with Mufflers,
Inc., of Gardena, CA. (Hearing site:
Los Angeles or San Diego. CA.)

MC 146215F, filed November 14,
1979. Applicant: WOLFE TRUCKING,
INC., 1333 East 7th Street, Los Ange-
les, CA 90021. Representative Miles L.
Kavaller, 315 So. Beverly Drive, Suite
315, Beverly Hills, CA 90212. To oper-
ate as a contract carrier by motor ve-
hicle, in interstate or foreign com-
merce, over irregular routes, trans-
porting pianos, uncrated, (1) from
Chicago, IL, Boston, MA, Cleveland,
OH, New-York, N-Y, andPhiladelphia,
PA, to Los Angeles, CA,-and (2) from
Los Angeles, CA, to Phoenix, AZ. and
Miami, FL, under continuing
contract(s) with Piano Wholesale, Inc.,
of Los Angeles, CA. (Hearing site: Los
Angeles, CA.)

MC 146219F, filed January 15, 1979.
Applicant: FROZEN FOOD DELIV-
ERY SERVICE, INC.. 300 West St.,
Berlin, MA 01503. Representative:
Frank J. Weiner, 15 Court Square.
Boston, MA 02108. To operate as a
common carrier by motor vehicle, in
interstate or foreign commerce, over
irregular routes, transporting cereal,
plastic articles, lunch and picnic kits,
napkins, sugar, condiments, and
straws, (except commodities In bulk),
from the facilities of Van Brode Mill-
ing Co., Inc., at Clinton, MA, to points
in AL. CA, FL, GA, IL, IN IA, KS,
MD, MI, MN, MS, MO, NE, NJ, NY,
NC, ND, OH, OK, PA, SC, SD, TN,
VA, WV, WI, and DC. (Hearing site:
Boston, MA.)

NoT-Dual operations are InvolveL

MC 146229F, filed January 19, 1979.
Applicant: VIRGIL SCHMIDT, d.b.a.
SCHMIDT TRUCKING, Route 2 Box
207, Standish, MI 48658. Representa-
tIve: William B. Elmer, 21635, E. Nine
Mile Rd., St. Clair Shores, MI 48080.
To operate as a common carrier by
motor vehicle, in interstate or foreign
commerce, over irregular routes, trans-
porting soybean meal and soybean
hulls, from Chicago, IL, Logansport.
IN, and Fostoria, OH, to points in Ros-
common, Ogemaw, Iosco, Clare, Mis-
saukee, Gladwin, Arenac, Bay, and
Midland Counties, ML Condition: Car-
rier Is required to maintain separate
records for his trucking and other
business enterprises. (Hearing 'site:
Lansing, MI)

MC 146239F, filed January 15, 1979.
Applicant: INTERNATIONAL
FOODS TRANSPORT. INC., P.O.
Box 127, Hope, NJ 07844. Representa-
tive: Ronald L Shapss, 450 Seventh
Ave., New York, NY 10001. To operate
as a contract carrier by motor vehicle,
in Interstate or foreign commerce, over
irregular routes, transporting food-
stuffs (except in bulk), between Chica-
go, IL, Hanover, PA, Baltimore, MD,
New York, NY, Oakland and Stockton,
CA, Savannah, GA, New Orleans, LA,
Charleston, SC, Philadelphia, PA,
Norfolk, VA, Miami, FL, and Detroit,
MI, on the one hand, and, on the
other, points in the United States
(except AK and HI), under continuing
contract(s) with SSC International,
Inc., of Hackensack, NJ. (Hearing site:
New York, NY.)

MC 146259P, filed January, 29, 1979.
Applicant- JAMES R. JARRETT,
INC., 1307 S. Elizabeth, Kokomo, IN
46901. iiepresentatve: Walter F.
Jones, Jr., 601 Chamber of Commerce
Building, Indianapolis, IN 46204. To
operate as a contract carrier, by motor
vehicle, In interstate or foreign com-
merce, over irregular routes, trans-
porting iron and steeZ articles, be-
tween the facilities of Southern Strip
Steel, Inc., at or near (a) Eminence,
KY, (b) Columbus. OH, and (c) Peru
and Kokomo, IN, on the one hand,
and, on the other, points in AL, CO,
GA, It. IN, IA, KY, MI. MN, MO, NC.
OH. OK, PA, TN, and WI; under con-
tinuing contract(s) with Southern
Strip Steel, Inc., of Loulsmvle, KY.
(Hearing site: Washington, DC, or In-
dianapolis, IN.)

MC 1515 (Sub-258F), filed January 8,
1979. Applicant: GREYHOUND
LINES, INC., a California corporation,
Greyhound Tower, Phoenix, AZ 85077.
Representative: W. L. McCracken,
(same address as applicant). To oper-
ate as a common carrier, by motor ve-
hicle, in interstate or foreign com-
merce, transporting (1) over regular
routes: passengers and their baggage,
and express and newspapers, in the
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same vehicle with passengers, between
Columbus, GA, and Tallahassee, FL;
from Columbus over U.S. Hwy 280 to
Richland, GA, then over GA Hwy 55
to Dawson, GA, then over U.S. Hwy 82.
to Albany, GA, then over GA Hwy 133
to junction U.S. Hwy 19, then" over
U.S. Hwy 19 to junction GA Hwy 202,
then over U.S. Hwy 202 to junction
U.S. Hwy 319, at or near Thomasville,
GA, then over U.S. Hwy 319 to Talla-
hassee, and return over the same
route, serving the intermediate points
of Albany and Thomasville, GA, and

-(2) over irregular routes: passengers
and their baggage, in charter and spe-
cial operations, from points in Dou-
gherty and Thomas Counties, GA, to
points in the United States (including
AK, but expcluding HI), and return.
(Hearing site: Columbus, GA and
Albany, GA, and Tallahassee, FL.)

MC 130549F, filed January 23, 1979.
Applicant: MAYFLOWER TOURS,
INC., 1121 Warren, Downers- Grove,
IL, 60515. Representative: J. G. Dail
Jr., P.O. Box L, McLean. VA 22101.
To engage in operations in interstate
or foreign commerce, as a broker, at
Downers Grove, IL, in arranging for
the transportation by motor vehicle of
passengers and their baggage, in spe-
cial and charter operations, between
points In the United States (-except
AK and HI). (Hearing site: Chicago,
IL)

NoTE.-Applicant Is cautioned that ar-
rangements for charter parties or groups
should be made In conformity with the re-
quirements set forth in Tauck Tours,- Inc,
Extension New York -N.Y.; 54 M.C.C. 291
(1952).

[FR Doc. 79-7375 Filed 3-12779,,8:45 am]

[7035-01-M]

[No. 370971

NORTH AMERICAN VAN LINES, INC.

Petition for Declaratory Order Refunds of
Charges for Household Goods

AGENCY: -Interstate Commerce Com-
mission.
ACTION: Issuance of declaratory
order decision.

SUMMARY: Petitioner seeks to have
the househld goods regulations at 49
CPR 1056.26(b) interpreted to-pei-mit
retaining and not refuniling by the
carrier of freight charges of less thah
$10, for small loss or destruction of

NOTICES

goods, when the shipper has not filed
a claim for refund.
DATES: Comments and views of inter-
ested parties must be filed on, or
before May 14, 1979.
ADDRESSES: Send comments and
viewvs to: Office of Proceedings, Inter-
state Commerce Commission, Wash-
ington, D.C. 20423.

FOR FURTHER INFORMATION
CONTACT:,

Janice M. Rosenak or Harvey
Gobetz, Office of Proceedings, Inter-
state Commerce Comnmission, Wash-
ington, D.C. 20423 (202-275-7693).

SUPPLEMENTARY INFORMATION:
By petition filed December 18i 1978,
North American Van Lines, Inc., a
motor common carrier of household
goods, seeks to have the Commission
issue a, declaratory order under the au-
thority of section 554(e) of the Admin-
istrative Procedure Act (5 U.S.C.
554(e)) to terminate a controversy or
remove uncertainty, in regard to the
household goods regulations at 49
CFR 1056.26(b).

These regulations provide, in es-
sence, that if any portion of a house-
hold. goods shipment moving in inter-
state or foreign commerce is lost or de-
stroyed in transit, the carrier shall not
collect that proportion of the freight
charges corresponding to the portion
of the shipment which %ias lost or de-
stroyed. If no more than 10 percent by
weight of the shipment was lost or de-
stroyed, the carrier may collect the
total charges but within 90 days must
refund that portion corresponding to
the loss or destruction. Petitioner here
seeks to have the xegulations inter-
preted to mean that the carrier does
not have to make a refund if (1) the
freight charge refund is less than $10
and (2) the shipper does not file a
claim for the refund.

These regulations were promulgated
*by the Commission in Ex Parte No.
MC-19 (Sub-No, 24), Practices of

-Motor Common Carriers of Household
Goods, 126 M.C.C. 251 (1977), and peti-
tioner concedes that they were based
on the premise that retention of any
non-colIectible freight charges is un-
lawful.

Nevertheless, petitioner attempts to
justify not refunding freight charges
under $10, on the ground that it is
meaningless to the shipper, so long as
the lost or destroyed article is replaced
or paid for. Af present, the carrier
must refund the freight charges as

well as replacing or paying for the lost
or destroyed item. Large national ac-
count shippers will generally refuse to
accept a small refund check because of
the expense to them In processing It.

Issuance of a declaratory order pur-
suant to section 554(e) of the AdminIs-
trative Procedure Act is discretionary.
Accordingly, within the scope of our
discretion, we believe that the matter
here presented requires the, issuance
of a declaratory order to remove un.
certainty.

An uncertainty, as we see It, could
arise from the two decisions by the
Commission, namely, Practices of
Motor Common Carriers of Household
Goods, supra, and Ex Parte No. 342,,
Overcharge, Dup. Payment, or Overcol-
lection Claims, 358 I.C.C. 114 (1978).
In both, regulations were promulgated
which effected household goods carri.
ers. In the former, carriers may not
collect published tariff charges If they
have not rendered the service in whole
or in part; and in the latter, carriers
must refund all overcharges, dup~lcate
payments, or overcollections In excess
'of their published tariff charges for
the service rendered.

Neither set of regulations included a
so-called de minimus rule, although
both cases considered It. In the
former, It was considered from the
standpoint of a 10 percent limitation,
.and, in the latter, as a $10 limitation.
Nevertheless, In the latter'case at page
126, the discussion implies that insig-
nificant amounts discovered by the
carrier for which no claims are filed
and which are less than the cost of
processing the refund, need not be re.
funded. This is precisely what pet-'
tioner seeks and is the same Interpre.
tation of the law referred to by peti-
tioner from the 1950's.

Due to 'the apparent Inconsistency
discussed above, we will Institute a
proceeding and consider any com-
ments on the matter which Interested
parties desire to make. -

Decided: February 14, 1979, By the
Commission. Chairman O'Nea), Vice
Chairman Brown, Commissioners Staf-
ford, Gresham, Clapp and Christian.
Vice Chairman Brown absent and not
participating. Commissioner Gresham
dissenting. Commissioner Christian
dissenting. I

H. G. HoMmr, Jr.,
.Secretary.

[FR Doec. 79-7700 Filed 3-12-79; 8:45 anm]

'Dissenting Statement of Commissioner
Christian filed as part of the original docu-
ment.
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sunshine act meetings
This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L 94-409) 5 U.S.C.

552ble)(3).
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[6714-01-M]
I

FEDERAL DEPOSIT INSURANCE
CORPORATION.

Pursuant to the provisions of the
"Government in the Sunshine Act" (5
U.S.C. 552b), notice is hereby given
that at 11:30 a.m. on March 8, 1979,
the Board of Directors of the Federal
Deposit Insurance Corporation met in
closed session, by telephone confer-
ence call, to consider a recommenda-
tion regarding liquidation of assets ac-
quired by the Corporation from Farm-
ers Bank of the State of Delaware.
Dover, Delaware (Case No. 43,837).

In calling the meeting, the Board de-
termined, on motion of Chairman
Irvine H. Sprague, seconded by Direc-
tor John G. Heimann (Comptroller of
the Currency), and concurred in by Di-
rector William M. Isaac (Appointive),
that Corporation business required its
consideration of the matter on less
than seven days' notice to the public;
that no earlier notice of the meeting
was practicable; that the public inter-
est did not require consideration of
the matter in a meeting open to public
observation; and that" the matter was
eligible for consideiation in a closed
meeting pursuant to subsections (c)(4),
(c)(6), (c)(9)(B) and (c)(1O) of the
"Government in the Sunshine Act" (5
'U.S.C. 552b(c)(4), (c)(6), (c)(9)(B) and
(c)(10)).

Dated: March 8, 1979.
FEDERAL DEPOSIT INSURANCE

CORPORATION,

HOY=E L. ROBINSON,
Acting Executive Secretdry.

[S-485-79 Filed 3-9-79; 11:39 a.m.]

[6740-02-M]

2

FEDERAL ENERGY REGULATORY
COMMISSION.
"FEDERAL REGISTER" CITATION
OF PREVIOUS ANNOUNCEMENT.
(Public Law Mar. 12, 1979).

PREVIOUSLY ANNOUNCED TIME
AND DATE OF MEETING: 10 a.m.,
March 14, 1979.
CHANGE IN MEETING: The follow-
ing item has been added:

Item No., Docket No. and Company

M-2 RM79- . Electric Utility Reporting
on Measures to Implement Conservation
of Natural Resources.

KENNErH F. PLiUmI,
Secretary.

[S-487-79 Filed 3-9-79; 3:42 pr]"

[6210-01-M]

3

FEDERAL RESERVE SYSTEM.

TIME AND DATE: 10 a.m., Friday,
March 16, 1979. The closed portion of
the meeting will commence at the con-
clusion of the open discussion.
PLACE: 20th Street and Constitution
Avenue NW., Washington, D.C. 20551.

STATUS: Part of the meeting will be
open; part will be closed.
MATTERS TO BE CONSIDERED:

OPEN PORTION
1. Program to improve Feeral Reserve

automated clearing house services.
2. Proposed procedures regarding access

polity for Federal Reserve member banks
who are not members of their local auto-
mated clearing house associations.

3. Any agenda items carried forward from
a previously announced meeting.

Norr-The open portion of this meeting
will be recorded for the benefit of those
unable to-attend. Cassettes will.be available
for listening in the Board's Freedom of In-
formation Office, and copies may be ordered
for $5 per cassette by calling (202) 452-3684
or by writing to: Freedom of Information
Office, Board of Governors of the Federal
Reserve System. Washington. D.C. 20551.

CLosED PoRTION
1. Personnel actions (appointments, pro-

motions, assignments, reassignments, and
salary actions) involving individual Federal
Reserve System employees.

2. Any agenda items carried forward from
a previously announced meeting.
CONTACT PERSON FOR MORE IN-
FORMATION:

Mr. Joseph R. Coyne, Assistant to
the Board: (202) 452-3204.
Dated: March 9, 1979.

GRr TH L. GARWOOD,
DeputySecretary oftheBoard.

[S-484-79 Filed 3-9-79: 11:04 am]

[7555-01-M]

4

NATIONAL SCIENCE BOARD.

DATE AND TIME: March 15, 1979,
1 p.m. Open sesslon.-March 16,1979,
9 p.m. Closed session.
PLACE: Room 540, 1800 G Street
NW.. Washington. D.C.
STATUS: Change in agenda.
MATTERS TO BE CONSIDERED AT
THE OPEN SESSION:

Item changed: 5.k
From: Ad Hoc Committee on NSB Nomi-

nees and NSF Staff.
To: Ad Hoc Committee on Big and Little

Science.

CONTACT PERSON FOR MORE IN-
FORMATION:

Miss Vernice Anderson, Executive
Secretary, (202) 632-5840.

[3-488-79 Filed 3-9-79; 1:53 pm]

FEDERAL REGfSTER, VOL 44, NO. 50-TUESDAY,,MARCH 13, 1979



ORDER NOW!

Guide to
Racord Retention
Requivements
[Revised as of January 1, 1978]

Latest Edition

This useful reference tool, compiled
from agency regulations and U.S.
Statutes, is designed to assist industry
and, the public with their Federal record-
keeping obligations.

The various digests in the "Guide" tell

the user (1) what records must be kept, (2)
who must keep them, and (3) how long
they must be kept.

I n addition, the "Guide" contains the
names, addresses, and phone numbers of
contact persons within each agency who
can answer substantive questions about
the requirements.

Each digest also carries a reference to
the full text of the basic law or regulation
providing for such retention.

The booklet's index lists for' ready
reference the categories of persons.
groups, and products affected by Federal
record .retention requirements.

Price: $2.50

Compiled by Office o(the Federal Register, National Archived and
Records Service, General Services-Administratfon

Order from Superintendent of Documents, U.S. Government
Printing Office, Washington, D.C. 20402

MAIL ORDER FORM To: FOR USE OF SUPT. DOCS.
Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 a.onUtiy Chugos

Enclosed find $ -(check, money order). , Mailed,
To Mail

Please send me copies of Guide to Record Retention Requirements, at $2.50'per copy.,

Stock No. 022-003-00947-7 Sub

Name
Refund

Please charge this order Street address Postage

to my Deposit Account' ' ; Handling

No. City and State ZIP Code

FOR PROMPT SHIPMENT. PLEASE PRINT OR TYPE ADDRESS ON LABEL,BELOW INCLUDING YOUR ZIP CODE

U.S. GOVERNMENT PRINTING OFFICE
SUPERINTENDENT OF DOCUMENTS

WASHINGTON. D.C. 20402
Name

OFFICIAL BUSINESS

PENALTY FOR PRIVATE USE.$3 Street address

City and State

POSTAGE AND-FEES PAID
U S. GOVERNMENT PRINTING OFFICE

375
SPECIAL FOURTH-CLASS RATE

BOOK

ZIP Code
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[4310-05-M]

Title 30-Mineral Resources

CHAPTER VII-OFFCE OF SURFACE
MINING, RECLAMATION AND EN-
FORCEMENT, DEPARTMENT OF THE
INTERIOR

SURFACE COAL MINING AND
RECLAMATION OPERATIONS

'Oermanent Regulatory Program
AGENCY: Office of Surface Mining
Reclamation and Enforcement, U.S.
Department of the Interior.

ACTION: Final rule.
SUMMARY: The Office of Surface
Mining Reclamation and Enforcement
of the U.S. Department of the Interior
("OSM" or "the Office") adopts final
regulations in this Chapter to imple-
ment a nationwide permanent pro-
gram for the regulation of coal explo-
ration and surface coal mining and
reclamation operations and the sur-
face effects of underground, coal
mining by the States and the Federal
Government, as required b-y Title V of
the Surface Mining Control and Recla-
mation Act of 1977 ("SMCRA" or "the
Act").

EFFECTIVE DATE: April 12, 1977, ex-
cept as stated below in Paragraph 8
under discussion of "Approval of Other
Agencies."
ADDRESSES: (1) Director, Office of
Surface Mining Reclamation and En-
forcement, U.S. Department of the In-
terior, South Building, 1951 Constitu-
tion Avenue, N.W., Washington, D.C.
20240; (2) Administrative Record
Office, Room 120, South Building,'
1951 Constitution Avenue, N.W.,
Washington, D.C. 20240; telephone
number 202-343-4728.
FOR FURTHER INFORMATION
CONTACT:

Mr. Richard M. Hall, Assistant Di-
rector, Inspection and Enforcement
(Subchapters A and L); Mr. Carl
Close, Assistant Director, State and
Federal Programs (Subchapters C,
D, and F); Dr. David R. Maneval, As-
sistant Director, Technical Services
and Research (Subchapters G, J, K,
and M), Office of Surface Mining,
U.S. Department of the Interior,
South Building, 1951 Constitution

'Avenue, N.W., Washington, D.C.
20240. Telephone numbers: Hall,
202-343-4217, Close, 202-343-4225,
and Maneval, 202-343-4264;

SUPPLEMENTARY INFORMATION:
This document contains the final rules
promulgated'by the Office which im-
plement the permanent regulatory
program under SMCRA. Also included
are the rationale, supporting technical

I RULES AND REGULATIONS

references, and discussion of the alter-
natives used or considered by the
Office in the formulation of final
rules.

The final rules are issued to fulfill
the Act's Congressional directive.that
the Secretary promulgatec regulations
implementing a permanent regulatory
program for surface coal mining and
reclamation operations. The perma-
nent regulatory program is the second
stage of the phased Implementation of
the Act as intended' by Congress.
Major categories included in the final
rules are regulations specifying per-
formance standards and design crite-
ria, procedures and requirements for
the submission of State programs, pro-
cedures governing the implementation
of a Federal program for States with-
out an approved State program, and
procedures and the requirements for
the regulation of surface coal mining
and reclamation operations on Federal
lands. In addition, these final rules
contain provisions regarding applica-
tions for and issuance of coal expl6ra-
tion approvals and surface and under-
ground coal mining and reclamation
operations permits, blasting proce-
dures, standards for performance
bonds, and provisions for inspection,
enforcement, and assessment of civil
penalties.

TABLE OF CoNTNTs

This table of contents is presented
here as a reader aid. It is designed to
give the reader a comprehensive view
of the contents of this
document.

SUBCHAPTER A-GENERAL

PART 700-GENERAL

Sec.
700.1 Scope.
700.2 Objective.
700.3 Authority.
700.4 Responsibilities.
700.5 Definitions.
700.11 Applicability.'
700.12 Petitions to initiate rulemaking.
700.13, Notice of citizen suits.
700.14 Availability of records.
700.15 Computation of time.

PART 701-PERMANENT REGULATORY
PROGRAM

701.1 Scope.
701.2' Objective.

N 701.3 Authority.
701.4 -Responsibility.
701.5 Definitions.
701.11 Applicability.

PART 707-EXEMPTION FOR COAL EXTRAC-
TION INCIDENT TO GOVERNMENT-FI-
NANCED HIGHWAY OR OTHER CONSTRUC-

l1ION

707.1 0Scope.
707.4 Responsibility.
707.5 Definitions.
707.11 Applicability.

707.12 Iuformation to be maintained on
the sit,.

SUBCkAPTER B--INITIAL PROGRAM

REGULATIONS

(PARTS 710-725)

SUBCHAPER C-PERMANENT REGULATORY
PROGRAMS FOR NON-FEDERAL AND NON-
INDIA LANDS

PART 7.-GENERAL REQUIREMENTS

Sec.
730.1 Scope.
730.2 Objectives.
730.4 Responsibilities.
730.5 Definitions.
730.11 Inconsltefit and

State laws regulations.
730.12 Requirement forgrams in States.

more stringent

regulatory pro.

PART 731-SUBMISSION OF STATE
PROGRAMS

731.1 Scope.
731.11 Eligibility
731.12 Submission of State programs.
731.13 Standards and procedures for ap-

proval of alternatives to provisions of
the regulations of this Chapter.

731.14 Content requirements for program
- submissions.

PART 732-PROCEDURES AND CRITERIA FOR
APPROVAL OR DISAPPROVAL OF STATE
PROGRAM SUBMISSIONS

732.1 Scope.
732.4 Responsibility.
732.11 Review by the Regional Director.
732.12 Notice and public hearing require.

ments.
-732.13 Decision by the Secretary.
732.14 Resubmission of State programs.
732.15 Criteria for approval or disapproval

of State programs.
732.16 Terms and conditions for State pro.

grams.
732.17 State program amendments.

IPART 733-MAINTENANCE OF STATE PRO-
GRAMS AND PROCEDURES FOR SUBSTITUT-
ING FEDERAL ENFORCEMENT OF STATE
PROGRAMS AND WITHDRAWING APPROV-
AL OF STATE PROGRAMS

733.1 Scope.
733.4 Responsibilities.
733.11 General requirements for maintain-

ing State programs.
733.12 Procedures for substituting Federal

enforcement of State programs or with-
drawing approval of State programs

733.13 Criteria for substituting Federal en-
forcement for State programs or with
drawing approval of State programs.

PART 736-FEDERAL PROGRAM FOR A STATE

736.1 Scope
736.2 Objectives.
736.3 Responsibility.
736.4 Authority.
736.11 General procedural requirements.
736.12 Public notice requirements.
736.13 Public comment.
736.14 Director's decision.
736.15 Implementation, enforcement and

maintenance of a Federal program.
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736.16 Federal program termination proce-
dures.

736.17 Consolidation of procedures.
736.21 General requirements of a Federal

program.
736.22 Contents of a Federal program.
736.23 Federal program effect on State law

or regulations.
736.24 Federal program effect on State

funding.

SUBCHAPTER D-FEDERAL LANDS PROGRAM

PART 740--GENERAL REQUIREMENTS FOR
SURFACE COAL MINING AND RECLAMA-
TION OPERATIONS ON FEDERAL LANDS

Sec
740.1
740.2
740.4-
740.5

Scope and purpose.
Objectives.
Responsibilities.
Definitions.

PART 741-PERMITS

741.1 Scope.
741.2 Objectives.
741.4 Responsibilities.
741.11 General obligations.
741.12 Relation of permit to mining plan.
741.13 Permit applications.
741-14 Aequirements for special oper-

ations.
741.15 Permit terms.
741.16 Conditions of permits.
741.17 Criteria for permit approval or

denial.
741.18- Public participation in permit

review process.
741.19 Availability of information.
741.20 Permit review processing for oper-

ations on National Forest System lands.
741.21 Review of permit applications.
741.22 Renewal of permits.
741.23 Review of approved permits and

permit revisions.
741.24 Transfer, assignment, or sale of

rights.
741.25 Revocation of permits.

PART 742-BONDS AND LIABILITY INSURANCE
ON FEDERAL LANDS

742.1 Scope.
742.4 Responsibilities.
742.5 Definitions.
742.11- Federal lease bonds.
742.12 Performance bonds.
742.13 Federal leasee protection bonds.
742.14 Amount and duration of perform-

ance bonds.
742.15 Form of performance bonds.
742.16 Terms and conditions of perform-

ance bonds.
742.17 Terms and conditions for liability

insurance.
742.18 Release of bonds.
742.19 Performance bond forfeiture crite-

ria and procedures.

PART 743-lNSPECTONS, ENFORCEMENT,
AND CIVIL PENALTIES-FEDERAL LANDS

743.1 Scope.
743.2 Objective.
743.4 Responsibilities.
743.11 General obligations.
743.12 Inspections.
743.13 Enforcement.

PART 744-PERFORMANCE STANDARDS FOR
FEDERAL LANDS

744.1 Scope.
744.11 Performance standards: Explora-

tion.
744.12 Performance standard-- Mining and

reclamation.
.744.13 Performance standards: Completion

of operations and abandonment.

PART 745-STATE-FEDERAL COOPERATIVE
AGREEMENTS

745.1 Scope.
745.2 Objective.
745.4 Responsibilities.
745.11 Application and agreement.
745.12 Terms.
745.13 Authority reserved by the Secre-

tary.
745.14 Amendments.
745.15 Termination.
745.16 Reinstatement.

SUBCIAPTER E-(ESERVED)

SUBCHAPTER F--AREAS UNSUITABLE FOR
MINING

PART 760-GENERAL

760.1 Scope.
760.2 Objectives.
760.3 Authority.
760.4 Responsibility.

PA RT 761-AREAS DESIGNATED BY ACT OF
CONGRESS

761.1 Scope.
761.2 Objective.
761.3 Authority.
761.4 Responsibility.
761.5 DefInitions.
761.11 Areas where mining Is prohibited or

limited.
761.12 Procedures.

PART 762-CRITERIA FOR DESIGNATING
AREAS AS UNSUITABLE FOR SURFACE COAL
MINING OPERATIONS

762.1 Scope.
762.4 Responsibility.
762.5 Definitions.
762.11 Criteria for designating lands as un-

suitable.
762.12 Additional criteria.
762.13 Land exempt from designation as

unsuitable for surface coal mining oper-
ations.

.762.14. Exploration on land decignated as
unsuitable for surface coal mining oper-
ations.

PART 764-STATE PROCESSES FOR DESIGNA-
TING AREAS UNSUITABLE FOR SURFACE
COAL MINING OPERATIONS

764.1 Scope:
764.2 Objective.
764.3 Authority.
764.11 Procedures: General process re-

quirements.
764.13 Procedures: Petitions.
764.15 Procedures: Initial processint. rec-

ordkeeping. and notification require-
ments.

764.17 Procedures: Hearing requirement&
764.19 Procedures: Decision.
764.21 Data, base and Inventory system re-

quirements.
'164.23 Public Information.

764.25 Regulatory authority responsibility
for Implementation.

PART 765-DESIGNATING LANDS UNSUITABLE
FOR SURFACE COAL MINING OPERATIONS
UNDER A FEDERAL PROGRAM FOR A STATE

765.1 Scope.
765.11 Procedures.
765.12 State variations.
765.13 Effective date.

PART 769-PETITION PROCESS FOR DESIGNA-
TION OF FEDERAL LANDS AS UNSUITABLE.
FOX ALL OR CERTAIN TYPES OF SURFACE
COAL MINING OPERATIONS AND FOR TER-
MINATION OF PREVIOUS DESIGNATIONS

769.1 Scope.
769.3 Authority.
769.4 Responsibility.
769.7 Regulatory policy,
769.11 Who may submit a petition.
769.12 Procedures: Where to submit peti-

tlions.
769.13 Procedures: Contents of petitions.
769.14 Procedures: Initial processing, re-

cording, and notification requirements.
769.15 Procedures: Intervention.
769.16 Procedures: Public information.
769.17 Procedures: Hearing requirements.
769.18 Procedures: Decisions on petitions.

SUBCHAPTER G-SURFACE COAL MINING
AND RECLAMATION OPERATIONS PERMITS
SYSTEM

PART 770-GEN L REQUIREMENTS FOR
PERMIT SYSTEMS UNDER STATE PROGRAMS

770.1 Scope.
770.2 Objectives.
770.4 RespotsIblitle. 4

770.5 DeftInitions.
770.6 Organization.
770.11 Applicability.
770.12 Coordination with requirements

under other laws.

PART 771--GENERAL REQUIREMENTS FOR
PERMITS AND APPLICATIONS

771.1 Scope.
771.2 Objectives.
771.11 General requirements for permits-

Operators.
771.13 Continued operation under Interim

permits.
771.15 Continued operation under Federal

program permits.
771.17 Continued operation under State

program permits.
771.19 Compliance with permits
771.21 Permit application filing deadlines.
771.23 Permit applications-General re-

quirements for format and contents.
771.25 Permit fees.
771.27 Verification of application.

PART 776-GI REQUIREMENTS FOR
COAL EXPLORATION

776.1 Scope.
776.2 Objectives.
776.3 ResponsibIlItIes.
776.11 General requirements: Exploration

of less than 250 tons.
776.12 General requirements: Exploration

of more than 250 tons.
776.13 AppllctionsApproval or dlsapprov-

al of exploration of more than 250 tons.
776.14 Applications: Notice and hearing for

exploration of more than 250 tons.
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776.15 Coal exploration compliance duties.
776.17 Public availability of Information.

PART 778-.SURFACE MINING PERMIT APPLI-
CATIONS-MINIMUM REQUIREMENTS FOR
LEGAL, FINANCIAL, COMPLIANCE, AND RE-
LATED INFORMATION

778.1 Scope.
778.2 Objectives.
778.4 Responsibility.
778.11 Applicability.
778.13 Identification of interests.
778.14 Compliance information.
778.15 Right of entry and operation Infor-

mation.
778.16 Relationship to areas designated un-

• suitable for mining.
778.17 Permit term Information.
778.18 Personal Injury 'and property

damage insurance information.
778.19 Identification of other licenses and*

permits.
778.20 Identification of location of public

office for filing of application.
778.21 Newspaper advertisement and proof

of publication.

PART 779-SURFACE MINING PERMIT APPLI-
CATIONS-MINIMUM REQUIREMENTS FOR
INFORMATION ON ENVIRONMENTAL RE-
SOURCES

779.1 Scope.
779.2 Objectives.
779.4 Responsibilities
779.11 General reqilrements.
779.12 General environmental resources In-

formation.
779.13 Description of hydrology and geolo-

gy: General requirements.
779.14 Geology description.
779.15 Ground water Information.
779.16 Surface water information.
779.17 Alternative water supply informa-

tion.
779.18 Climatological Information.
779.19 Vegetation information.
779.20 Fish and wildlife r'esources informa-

tion.
779.21 Soil resources information.
779.22 Land use information.
779.24 Maps: General requirements.
779.25 Cross sections, maps and plans.
779.27 Prime farmland investigation.

PART 780-SURFACE MINING PERMIT APPLI-
CATION-MINIMUM REQUIREMENT FOR
RECLAMATION AND OPERATION PLAN

780.1 Scope.
780.2 Objectives.
780.4 Responsibilities.
780.11 Operation plan: General require-

ments
780.12 Operation plan: Existing structures.
780.13 Operation plan: Blasting.
780.14 Operation plan: Maps and plans.
780.15 Air pollution control plan.
780.16 Fish and wildlife plan.
780.18 Reclamation plan: Genefal require-

ments.
780.21 Reclamation plan: Protection of hy-

drologic balance,
780.23 Reclamation plan: Postmninng land

uses. "
780.25 Reclamation plan: Ponds, impound-

ments, banks, dams, and embankments.
780.27 Reclamation plan: Surface mining

near underground mining.
780.29 Diversions.
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780.31 Protection of public parks and his-
tohc places.

780.33 Relocation or use of public roads.
780.35 Disposal of excess spoil.
780.37 Transportation facilities.
PART 782-UNDERGROUND MINING PERMIT

APPLICATIONS-MINIMUM REQUIREMENTS
FOR LEGAL, FINANCIAL, COMPLIANCE AND
RELATED INFORMATION

782.1 Scope.
782.2 Objectives.
782.4 Responsibility.
782.11 Applicability.
782.13 Identification of interests.
782.14 Compliance information.
782.15 Right of entry and operation Infor-
I mation.
782.16 Relationship to areas designated un-

suitable for mining.
782.17 Permit term information.
7872.18 Personal injury and property

damage insurance information.
782.19 Identification of other licenses and

permits.
782.20 Identification of location of public

office for filing of application.
782.21 Newspaper advertisement and proof

of publication.

PART 783-UNDERGROUND MINING PERMIT
APPLICATIONS-MINIMUM REQUIREMENTS
FOR INFORMATION ON ENVIRONMENTAL
RESOURCES

783.1 Scope.
783.2 Objectives.
783.4 Responsibilities.
783.11 General requirements.
783.12 General environmental resources in-

formation.
783.13 Description of hydrology and geolo-

gy: General requirements.
783.14 Geology description.
783.15 Ground water information.
783.16 Surface water information.
783.17 Alternative water supply informa-

tion. I
783.18 Climatological information.
783.19 Vegetation information.
783.20 Fish and wildlife resources informa-

tion.
783.21 Soil resources information.
783.22 Land use information.
783.24 Maps: General requirements.
783.25 Cross sections, maps, and plans.
783.27 Prime farmland investigation.

PART 784-UNDERGROUND MINING PERMIT
APPLICATIONS-MINIMUM REQUIREMENTS.
FOR RECLAMATION AND OPERATION PLAN

784.1 Scope.
784.2 Objectives.
784.4 Responsibilities.
784.11 Operation plan: General require-

ments.
784.12 Operation plan: Existing structures.
784.13 Reclamation plan: General require-

ments.
784.14 Reclamation piUm: Protection of hy-

drologic balance.
784.15 Reclamation plan: Postmlning land

uses.
784.16 Reclamation plan: Ponds, Impound-

ments, banks, dams, and embankments.
784.17' Protection of public parks andhis-

toric places.
784.18 Relocation or use of public roads.
184.19 Underground development waste.
784.20 Subsidence control plan.

784.21 Fish and wildlife plan,
784.22 Diversions.
784.23 Maps and plans.
784.24 Transportation facilities.
784.25 Return of, coal processing waste to

abandoned underground workings.
784.26 Air pollution control plan.

PART 785-REQUIREMENTS FOR PERMITS FOR
SPECIAL CATEGORIES OF MINING

785.1 Scope.
785.2 Objective.
785.11 Anthracite surface coal mining and

reclamation operations.
785.12 Special bituminous surface coal

mining and reclamation operations.
785.13 Experimental practices mining.
785.14 Mountaintop removal mining.
785.15 Steep slope mining.
785.16 Permits incorporating variances

from approximate original contour res.
toration requirement for steep slope
mining.

785.17 Prime farmlands.
785.18 Variances for delay in contempora.

neous reclamation requirement In com-
bined surface and underground mining
operations.

785.19 Surface coal mining and reclama-
tion operations on areas or adjacent to
areas including alluvial valley floors In
the arid or semi-arid regions of the
country. -

785.20 Augering.
785.21 Coal processing plants or support

facilities not located within the permit
areaof a specified mine.

785.22 Insitu processing activities.

PART 786-REVIEW, PUBLIC PARTICIPATION,
AND APPROVAL OR DISAPPROVAL OF
PERMIT APPLICATIONS AND PERMIT TERMS
AND CONDITIONS

786.1 Scope.
786.2 Objectives.
786.4 Responsibilities.
786.5 Definitions.
786.11 Public notices of filing of permit ap-

plications.
786.12 Opportunity for submission of writ-

ten comments on permit applications.
786.13 Right to fli written objections.
786.14 Informal conferences.
786.15 Public availability of information in

permit appications on file with the reg-
ulatory authority.

786.17 Review of permit applications.
786.19 Criteria for permit approval or

denial.
786.21 Criteria .for permit approval or

denial: Existing structures.
786.23 Permit approval or denial actions.
786.25 Permit terms.
786.27 Conditions of permits: General and

right of entry.
786.29 Conditions of permits: Enviror-

ment, public health, and safety.

PART 787-ADMINISTRATIVE AND JUDICIAL
REVIEW OF DECISIONS BY REGULATORY
AUTHORITY ON PERMIT APPLICATIONS

.787.1 Scope.
787.2 Objectives.
787.11 Administrative review,
787.12 .Judlclal review.
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PART 788-PERMITS, REVIEWS, REVISIONS,
AND RENEWALS, AND TRANSFER, SALE
AND ASSIGNMENT OF RIGHTS GRANTED
UNDER PERMITS

788.1 Scope.
788.2 Objectives.
788.3 Responsibilities.
788.5 Definitions.
788.11 Regulatory authority review of out-

standing permits.
788.12 Permit revisions.
788.13 Permit renewals: General reguire-

ments.
788.14 Permit renewals: Applications.
788.15 Permit renewals: Terms.
788.16 Permit renewals: Approval or

denial.
788.17 Transfer, assignment, or sale of

permit rights: General requirements.
788.18 Transfer, sale, or assignement of

rights: Obtaining- approval.
788.19 Requirements for new permits for

persons succeeding to rights granted
under a permit.

SUBCHAPTER-H -(RESERVED)

SUBCHAPTER-I (RESERVED)

SUBCHAPTER J-BOND AND INSURANCE RE-
QUIREMENTS FOR SURFACE COAL MINING
AND RECLAMATION OPERATIONS

PART 800--GENERAL REQUIREMENTS FOR
BONDING OF SURFACE COAL MINING AND
RECLAMATION OPERATIONS UNDER REGU-
LATORY PROGRAMS

Sea"
800.1 Scope.
800.2 Objective.
800.5 Definitions.
800.11 Requirement to file a bond.
800.12 Requirement.to file a certificate of

liability insurance.
800.13 Rdgulatory authority responsibil-

ities.

PART 8OS-AMOUNT AND DURATION OF
PERFORMANCE BOND

805.1 Scope.
805.11 Determination of bond amount.
805.12 Minimum amount
805.13 Period of liability.
805.14 Adjustment of amount.

PART 806-FTORM, CONDITIONS, AND TERMS
OF PERFORMANCE BONDS AND LIABILITY
INSURANCE

806.1 Scope.
806.11 Form of the performance bond.
806.12 Terms and conditions of the bond.
806.13 Replacement of bonds.
806.14 Terms and conditions for liability

insurance..

PART 807-PROCEDURES, CRITERIA AND
SCHEDULE FOR RELEASE OF PERFORMANCE
BOND

807.1 Scope.
807.11 Procedures for seeking release of

performance bond.
807.12 Criteria and schedule for release of

performance bond.

PART 808-PERFORMANCE BOND FORFEITURE
CRITERIA AND PROCEDURES

808.1' Scope.

808.11 General.
808.12 Procedures.
808.13 Criteria for forfeiture.
808.14 Determination of forfeiture

amount.

SUBCHAPTER K-PERMANENT PROGRAM
PERFORMANCE STANDARDS

PART 810-PERMANENT PROGRAM PERFORM-.
ANCE STANDARDS GENERAL PROVISIONS

810.1 Scope.
810.2 Objective.
810.3 Authority.
810.4 Responsibility.
810.11 Applicability.

PART 815-COAL EXPLORATION

815.1 Scope.
815.2 Objectives.
815.11 General responsibility of persons

conducting coal exploration.
815.13 Required documents.
815.15 Performance standards for coal ex-

ploration.
815.17 Requirement for a permit.

PART 816-PERMANENT PROGRAM PERFORM.
ANCE STANDARDS-SURFACE MINING AC-
TIVITIES

816.1 Scope.
816.2 Objectives.
816.11 Signs and markers.
816.13 Casing and sealing of drilled holes:

General requirements.
816.14 Casing and scaling of drilled holes:

Temporary.
816.15 Casing and sealing of drilled holes:

Permanent.
816.21 Topsol: General requirements.
816.22 Topsoil: Removal.
816.23 Topsoil: Storage.
816.24 Topsoil: Redistribution.
816.25 Topsoil: Nutrients and soil amend.

ments.,
816.41 Hydrologic balance: General re-

quirements.
816.42 Hydrologic balance: Water quality

standards and effluent limitations.
816.43 Hydrologic balance: Diversion and

conveyance of overland flow and shallow
ground water flow.

816.44 Hydrologic balance: Stream chan-
nel diversions.

816.45 Hydrologic balance: Sediment con-
trol measures.

816.46 Hydrologic balance: Sedimentation
ponds.

816.47 Hydrologic balance: DIscharge
structures.

816.48 Hydrologic balance: Acd.formlng
and toxic-forming spoil.

816.49 Hydrologic balance: Permanent
and temporary Impoundments.

816.50 Hydrologic balance: Ground water
protection.

816.51 Hydrologic balance: Protection of
ground water recharge capacity.

816.52 Hydrologic balance: Surface and
ground water monitoring.

816.53 Hydrologc balance: Transfer of
wells.

816.54 Hydrologic balance: Water rights
and replacement.

816.55 Hydrologic balance: Discharge of
water into an underground mine.

816.56 Hydrologic balance: Postmining re-
habilitation of sedimentation ponds, di-
versions. Impoundments, and treatment
facilities.

816.57 Hydrologic balance: Stream buffer
zones.

816.59 Coal recovery.
816.61 Use of explosives: General require-

ments.
816.62 Use of explosives: Preblasting

survey.
816.64 Use of explosives: Public notice of

blasting schedule.
816.65 Use of explosives: Surface blasting

requirements.
816.67 Use of explosives: Seismograph

measurements.
816.68 Use of explosives: Records of blast-

ing operations.
816.71 DLIxa of excess spoi: General

requirements.
816.72 Disposal of excess spoil: Valley

816.73 Disposal of excess spoil: Head-of-
hollow fills.

816.74 Disposal of excess spoil Durable
rock fills.

816.79 Protection of underground mines.
816.81 Coal processing waste banks: Gen-

eral requirements.
816.82 Coal processing waste banks: Site

inspection
816.83 Coal processing waste banks:

Water control measures.
816.85 Coal processing waste banks: Con-

struction requirements.
816.86 Coal processing waste: Burning.
816.87 Coal processing waste: Burned

waste utilization.
816.88 Coal processing waste: Return to

underground workings.
816.89 Disposal of noncoal wastes.
816.91 Coal processing waste: Dams and

embankments General requirements.
816.92 Coal processing waste: Dams and

embankments: Site preparation.
816.93 Coal processing waste: Dams and

embankments: Design and construction.
816.95 Air resources protection.
816.97 Protection of fish, wildlife and re-

lated environmental values.
816.99 Slides and other damage.
816.100 Contemporaneous reclamation.
816.101 Backfilling and grading: General

requlrements.
816.102 Backfillng and grading: General

grading requirements.
816.103 Backfilling and jrading: Covering

coal and acid- and toxlc-forming materi-
als.

816.104 Backflllng and grading Thin over-
burden.

816.105 Backfillng and grading: Thick
overburden.

816.106 Regrading or stabilizing rills and
gullies.

816.111 Revegetation: General, require-
ments.

816.112 Revegetation: Use of introduced
species.

816.113 Revegetation: Timing.
816.114 Revegetation: Mulching and other

soil stabilizing practices.
816.115 Revegetation: Grazing.
816.116 Revegetation: Standards for suc-

cess
816.117 Revegetaton: Tree and shrub

stocking for forest land.
816.131 Cessation of operations: Tempo-

ray.
816.132 Cessation of operations: Perma-

nent.
816.133 Postmlning land use.
816.150 Roads: Class I: General.
816.151 Roads: Class I: Location.
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816,152, Roads:. Class E Desigm and- con-
struction.

816.153 Roads: Class I:.Drainagm;.
816.154 Roads Class, Surfacing;
816.155 Roads: Class I: Maintenance.
816a156, Roads:.ClassI Restoration.
816.160 Roads: Class II: General,
816.161 Roads:. Class: IR Location.
816.162 Roads: Class. MI Design: and- con-

struction.
816.163 Roads: Class II: Drainage..
816;164. Roads: Class-IIStifacing.
816.165 Roads: Class II: Maintenance:.
816,166, Roads: Class:I.Restoration..
816.170 Roads: Class III- GeneraL
816.17b. Roads:.Class III: Location.
816.172 Roads: Class II- Design and: con-

struction.
816.173 Roads: Class m. Drainage.
816,174. Roads*:Cla III: Surfacihg.
816.175 Roads: Class II: Maintenance:.
816.176: Roads, Class IL: Restoratiom "
816.180 Other transportation facilities
816.181 Support-facilties'andiutilty instal-

lations,.

PART, 817--PERMANENT PROGRAM' PERFORM-
ANCE STANDARDS-UNDERGROUND MIN-
ING ACTIVITIES

817-.1 Scope.
817:2 Objectives.
817.1l Signs.and markers.
817.13- Casing, and sealing of underground

openings: General requirements.
817.14. Casing and..seallng. of underground

openings: Temporary.
S17.15 Casing and' sealing of underground

openings: Permanent.
817.21 Topsol:General-requirements
817.22. Topsolk Removal
817.23' Topsoil.Storage-
817.24. TopsoiL Redistribution.
8172 Topsoil:. Nutrients, and. soil, amend-

ments.
817.41 Hydrologic. balance:. Generak re-

quirements.
817.42 Hydrologic. balance:. Water quality

standardf.andeffuent limitations.,
817.43 Hydrologic balance: Diversions, and

conveyance of overland flow, and shallow
ground.water flow.

81T.44 Hydrologic balanceLStreami channel
diversions .

821.45 Hydrologic, balance-, Sediment. con-
trol measures.

817.46. Hydrologic, balance: Sedimentation
ponds,

817.47 Hydrologic. balance: Discharge
structures.

817.48, 'Hydrologic' balance,. Acid-forming
and toxic-forming materials.

817.49 Hydrologic balance:, Permanent, and
temporary impoundment.'

8L7.50 Hydrologic balance:. Ground: water
protection.

817.52 Hydrologic balance:. Surface- andi
ground water monitoring.

817.53 Hydrologic balance: Transfer of
wells.

817.54. Hydrologic. balance- Water rights)
and' replacement.

817.58 Hydrologic- balance:. Discharge of
water into an underground.mine-

817.5(L Hydrologic. balance:. Postmnning re-
habilitation of sedimentation ponds, di-
versions,, impoundments, and, treatment:
facilities.

817.57 Hydrologic balpnce:. Stream buffer'-
zones.

817.59 Coal-recovery, .
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817.61 Use of explosives: General require-
ments.

817.62 Use of, explosives: Preblasting
survey.

817.65 Use of explosives: Surface blasting
requirements.

81I.6, lTSeof'explosfvesSerismograplImea-
surements..

817.68 Use of explosives: Records of blast-
ing-operations;

817.T7. Disposal oE undergrounT develop-
ment waste and excess spoil, General re-
quirements.

817.72 Disposal of underground develop-
ment waste and excess spoil:-Valleyfills.

817.73 Disposal of, underground develop-
ment waste and excess, spolr Headof-
holaw. fills.

817.74 Disposal of excess spgil. Durable
rocki fills.

817:81 Coal processing waste General re-
quirements"

81T.82 Coaprocessingwastebanks:. Site in-
spection.

817,83. Coal processing. waste. banks: Water
control measures.

817.85 Coal. processing, waste. banks, Con-
struction requirements.

817.86 Coal processingwaste: Burning:
817.87, Coal processingwaste: Burned' waste

utilization.
817.88 Coal processing waste: Return to

underground workings.
817.89 Disposal of noncoal'wastes.
817.91 Coal processing; waste: Dams and

embankments:.Genera1-requirements- .
817.92 Coal processing, waste: Dams and

embankments: Sitepreparaton.
817.93 Coal processing waste:. Dams and

embankments: Design- and: constructionI
817.95 Air resources protection.
817.97t Protection of, fisr,wildlife.andrelat-

ed environmentalvalues;
817.99 Slides and other damage.
817.100 Contemporaneous reclamation.
.817,101 Backfilling and; grading:- General

requirements.
817.102, Backfillng: and. gradir General

grading requirements.
817.103 Backfilling; and: grading. Covering

coal and. acld. and, toxic-forrning materi-
al&_

817106, Regrading, oi stabilizing rll and
gullies.

817.111, Revegetation:: General require-
ments.

81t711., Revegetation: Use. of Introduced;
species.

817.11,3. Revegetation: Timing-
817.114 Revegetation: Mulching ands other

sailstabilizlng- practices;
817.115 Revegetation: Grazing.
817.L1-Revegetationz Standards for, sui--

cess.
817.117 Revegetation: Tree and shruh

stocking for forest land
817.121 Subsidence, controt- General. re-

quirements.
817.122.1 Subsidence controhPublid notce:.
817.124 Subsidencm control Surface owner

protection.
817.126 Subsidence2 control: Bufferzones.
87.131 Cessationm o" operationss Tempo-

rary.
81T.132 Cessation: of- operations - Perma,-

nent.
8L7.131 Postin lng:landuse..
817.150 Road:Class- I=Genera.
817.15-1. Roads: Cl -Location.
8L.1.152- Roads:: Class; It Design. and. con-

struction.-
817.153 Roads: Class I: Drainage..

81.15T' Roads:.Class R Surfacing,.
81715& Roads: Clas-I: Maintenance.
81.7.156. Roads:. Class L Restoration.,
817.160 Roads: Class II: General:
817.161 Roads: Class II: Location.
817.162 Roads: Class II: Design. ai'd! con-

struction.
817.163 Roads: Class III'Drainage.
817.164 Roads: Class IILSurfacingL
81.7,165; Roads: Class, Il.Mantenanceo
817.166 Roads: Class II: Restoration.
817.170 Roads: Class ILGeneral.
8171.171 Roads:- ClasslitLLocaton.
817.172 Roads: Class III: Design and con-

struction.
817.173 Roads: Class III:Drainagem
817.17.4' Roads: Class:II1, Surfacing.
817.175 Roads: Class III: Maintenance.
817l176 Roads: Cla, III: Restoratiom
817.180 Other-transportaton faclities.
817:18L Supportfacilitles and,utillty Instal-

lations.

PART 818-SPECIAL PERMANNT PROGRAM
PERFORMANCE STANDARDS-CONCURRENT
SURFACE AND UNDERGROUND MINING

818.1 Sbope.
818.2 Objective.
818.4 Responsibilities.
818.1-1 Applicability.
818;13' Compliance with; variance terms,
818.15 Additional performance,standardg.

PART819-SPECIAL PERMANENT'PROGRAM
PERFORMANCE! STANDARDS-AUGER' MINING

819.1 Scope.
819.2 Objectives.
819.11 Auger mifing: Additional perform-

ance standards.

PART 820-SPECIAL PERMANENT, PROGRAM
PERFORMANCE STANDARDS-ANTHRACITE
MINES INPENNSYLVANIA-

820.1. Scope.
82.2' Objectives.
820.11 Performance standards: Anthraclte

mines-in Pennsylvania.;

PART 822-SPECIA PERMANENT PROGRAM
PERFORMANCE STANDARDS-OPERATIONS
IN ALLU VIAL VALLEY: FLOORS,

822.1 Scope.
822.2 ObJectives.
822.11 Alluvial valley floors: Essential hy-

drologic functions.
822.12 Alluvial valley, floors: Protection of

farming and water supplies.
822.13 Alluvial valley floors: Protection of

agricultural uses.
822.14 Alluvial valley floors: Monitoring.

PART 823-SPECIAL PERMANENT PROGRAM:
PERFORMANCE- STANDARDS-OPERATIONS
ON PRIME FARMLANDS

823,1 Scope .
823,2, Objective:.
823.11 Prime farmland: Special require-

ments.
823.12 Prime farmland: Soil removal,
823.13- Prmefarmland:1 Sol stockpiling.
823.14 Prime farmland.Soilreplacement.
823,11 Prime farnland: Revegetation.

PART 824-SPECIAL PERMANENT PROGRAM
PERFORMANCE STANDARDS-MOUNTAIN-
TOP REMOVAL

824.1 Scope.
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824.2 Objectives.
824.11 Mountaintop removal: Performance"

standards.

PART 825-SPECIAL PERMANENT PROGRAM
PERFORMANCE STANDARDS-SPECIAL BITU-
MINOUS COAL MINES IN WYOMING

825.1 Scope.
825.2 Objective.
825.11 Mines operating before January 1,

1972.
825.12 Mines developed after August 3,

1977.
825.13 Changes In Wyoming program.

PART 826-SPECIAL PERMANENT PROGRAM
PERFORMANCE STANDARDS-OPERATIONS
ON STEEP SLOPES

826.1 Scope.
826.2- Objective.
826.11 Applicability.
826.12 Steep slopes: Performance stand-

ards.
826.15 Steep slopes: Limited variances.
826.16 Steep slopes: Multiple seam.

PART 827-SPECIAL PERMANENT PROGRAM
PERFORMANCE STANDARDS-COAL PROC-
ESSING PLANTS AND SUPPORT FACILITIES
NOT LOCATED AT OR NEAR THE MINESITE
OR NOT WITHIN THE PERMIT AREA FOR A
MINE

827.1 Scope.
827.11 Applicability.
827.12 Coal processing plants: Performance

standards.

PART 828-SPECIAL PERMANENT PROGRAM
PERFORMANCE STANDARDS-IN SITU
PROCESSING

828.1 Scope.
828.2 Objectives.
828.11 In situ processing:. Performance

standards.
828.12 In situ processing. Monitoring.

SUBCHAPTER L--INSPECTION AND
ENFORCEMENT

PART 840-STATE REGULATORY AUTHORITY
INSPECTION AND ENFORCEMENT

840.1 Scope.
840.11 Inspections by State regulatory au-

thority.
840.12 Right of entry.
840.13 Enforcement authority.
840.14 Availability of records.
840.15 Public participation.

PART 842-FEDERAL INSPECTIONS

842.1 Scope.
842.11 Federal inspections.
842.12 Citizens' requests for Federal In-

spections.
842.13 Right of entry.
842.14 Review of adequacy and complete-

ness of inspections.
842.15 Review of decision not to inspect or

enforce.
842.16 Availability of records

PART 843-FEDERAL ENFORCEMENT

843.1 Scope.
843.11 Cessation orders.
843.12 'Notices of violation.
843.13 Suspension or revocation of permits.

843.14 Service of notices of violation and
cessation orders.

843,15 Informal public hearing.
843.16 Formal review of citations.
843.17 Failure to give notice and lIck of In.

formation.
843.18 Inability to comply.
843.19 Injunctive relief.

PART 845--CIVIL PENALTIES

845.1 Scope.
845.2 Objective.
845.11 How assessments are made.
845.12 When penalty will be assessed.
845.13 Point system for penalties.
845.14 Determination of amount of penal-

ty.
845.15 Assessment of separate violations

for each day.
845.16 Waiver of use of formula to deter-

mine civil penalty.
845.17 Procedures for assessment of civil

penalties.
845.18 Procedures for assessment confer.

ence.
845.19 Request for hearing.
845.20 Final assessment and payment of

penalty.

SUBCHAPTER M-TRAINING PROGRAM FOR
BLASTERS AND MEMBERS OF BLASTING
CREW: CERTIFICATION PROGRAM FOR
BLASTERS

SUBCHAPTER N-O-(RESERVED)

SUBCHAPTER P-PROTECTION OF EMPLOYEES
(PART 865)

SUBCHAPTER Q-(RSERVED)

SUBCHAPTER R-ABANDONED MINE LAND
RECLAMATION (PART 870-888)

SUBCHAPTER S-MINING AND MINERAL
RESTITUTES (PART 890)

BACKGROUTD

Throughout the implementation of
the initial program (42 FR 62639-
62716, December 13, 1977) and the pro-
mulgation of final rules to Implement
a permanent regulatory program, the
Office has been guided by the intent
of Congress that the States assume
the lead in achieving the purposes of
the Act. Section 503(a) of the Act re-
quires States to submit permanent
program applications by February 3,
1979. However, under Section 504(a).
the Secretary may extend the date for
State permanent program applications
up to an additional 6 months, If sub-
mission of the application requires an
act of the State legislature. This ex-
tension has been granted to all States
where coal Is currently mined. Thus,
States have until August 3, 1979, to
submit programs to the Secretary for
approval. In addition, under Section
503 of the Act, a total of 10 months (6
months for initial review and 4
months for resubmission and reconsid-
eration) may elapse before final Secre-
tarial approval or denial of a State
program. Thus, by June 3, 1980, a
State program must be approved, or a

Federal program implemented, In each
State.

Under the permanent regulatory
program all requirements of the Act
are implemented and apply to all sur-
face coal mining and reclamation oper-
ations in the Nation except those
exempted by the Act. Thp full comple-
ment of permit and bond requirements
and performance standards will apply
to surface coal mining and reclamation
operations upon Issuance of a permit
under a State or Federal program. The
Act provides that 2 months after ap-
proval of a State program or -imple-
mentatlon of a Federal program, each
operator who wishes to continue to
mine must apply for a new permit. Six
months thereafter the regulatory au-
thority s required to act on the appli-
cation. However, an operator who has
timely applied for a permit under the
permanent program can operate under
his or her Initial program permit
beyond the deadline until the State
acts on his or her application, if the
requirements of 30 CFR 771.13 are
met. This meani that for non-Federal
and non-Indian lands, the coal mining
and reclamation operations must have
new permits and bonds and be In com-
pliance with the full range of perform-
ancestandards no later than February
3, 1981. If State programs are ap-
proved before June 3, 1980, or a Feder-
al program is implemented before that
date, the application of the full re-
quirements of the Act to surface coal
mining and reclamation operations
will occur earlier than February 3,
1981.

On Federal lands, performance
standards will apply to existing oper-
ations 6 months after the effective
date of the regulations, or approxi-
mately mid-September 1979. If mine
plan revisions are required, compliance
with those performance standards
which make the mine plan revisions
necessary and such revisions must
occur within 1 year following the ef-
fective date of the regulations. Perma-
nent program permits for existing
mines on Federal lands are rquired 8
months after approval of a State pro-
gram or implementation of a Federal
program for the State in which the
Federal lands are located. Following
the effective date of regulations, new
mines on Federal lands must obtain a
permit under the permanent regula-
tory program.

Surface coal mining operations on
Indian lands are not regulated under
the permanent regulatory program.
Regulations which currently apply to
surface coal mining operations on
Indian lands were published on De-
cember 16, 1977 (42 FR 63394-63410),
and are found at 25 CFR Fart 177.
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i uOrzC:PARTICIPATIrON.

Throughout. the.' development,, of
these final rules,the Office. has solicit.
ed" and given substantial consideration
to the comments and recommenda-
tionsreceived-fro- the public. Follow-
ing* the, rerease' of the, preproposed
draft o:finalrules-orrJuly'3l 1978; and
_T,,Y",. 0)1. 10172! ~t =. = , r~

"' .............. ... The Office received 589 written corm-public- hearings' and was, available' for me Onfte ropsed: reulcons

meetings with the-puble. TheOffice's ments on the proposed. regulations

adminihstratiVe record, was opened to from individuals; organizations; and

receiVe written' comments- through government agencies. Heginning' in

August.c18i - t978 Changes occur ghbe- early November 1979, -the Office: orga-
wugsthi te9.xt Chnges.ofh preproposed' nized 22T task groups comprised of$ ween the'- texts- of' the prpooe ° more than 100, technical expera~from

and, proposed permanent rules, pub- mth an oreha.20peter

lishedi on: September 18;. 1978 result- the Office and more tha 20 other

Ing, from comments' received duri- agencies-- The groups: were assigned
thaeperoad. were. discussedin huring - specific topics, parts;, and sections of
ta etmerro erdiulessenthe-pre- 'the proposed- rules- ancl were-responsi-
amble-to-the proposedirules (see:4a-4 ble for. analyzing comment and'devel-
41662L41663;. September-8, 18 . opig recom mendatIons7 in their area

The- finaL public- comment- period, on of expertise. Control mechanism& were
the- proposed rules- began on. the date used-to-track the-referral of comments
of promulgation, September 18,, 1978, to the various groups and. to, insure
and. was originally scheduled to. close that all comments were considered. In
at 5 p.m., November 17. 197.8 .43 F. - addition to the. comments received, on
41662, S&ptember 18,, 1978)-However, the- proposed:rules; comments- on- the
because the Office later determined theproposedrafs- cm e - re
that several pieces of technicaX litera- preprposed' drafts whic t were re-ture referred' t~o- in the proposed- rules ceived after tthe August 18, 1978; dead-
were unavailabl-e for insection as-of line and were- not previously consid-
weretuaaif for insectiosofe ered, were included in this process.the- 30th. day-prir tor the- close. of the Also. included- were two comments
comment peribd; the clbsing- date- was (from the Arizona Public Service Coin-
then- extended to- 5-.pm:,. Movember 27, mission, and. the Council on, Environ-
1978. The- Office also, held- one addi- mental' Quality) received within 2
tional public hearing in, Washington, hours after" the- close- of the offlcial
D;C., on- November 22, 1978; on: the comment perrod at 5, p.m., lNovember
proposed) rules ('34 FR'- 54T0 October 27,, 1A78.. The Office determined, that
27, 1978') the commenters, made. a. good faith

PunsLicE[EAn-S. effort to hand-6deliver their comments
by 5 p.m.

During the comment period on- the During the official comment period,
proposed'rules, 21T. days:of public hear- -the- Office- received' comments" on- the
ings.were held, to receive-oraX and-writ- proiosed' rules fro=. the Cbuncir- of
ten comments- on. the- regulatios and Economif Advisors, (CEA-) as, incorpo-
regulatory: analysisi (see~discussion of rated) in- the Council- of Wage- and
regulatory analysis;.i7Lfz).TMscripts Price- -Stability report submitted on
of testimony were: placed izr the, ad behalf- of the Regulatory Analysis
ininistrative- record.- and processed- in Review Gkoup (RARG). The-, Secre-
the same manner as alb other, written tary', pursu nuit to: Executive Order
comments., Public hearings were- held 12044 and- after consultation with the
in Washington, D.C. Charleston, West,. Executive. Office- of the President and
Virginia;, Knoxville-, Tennessee; the-U.; Department of Justic, Office
Kansas City, Missouri;, Indianapolis, of Legal Council,, decided to. consult
Indiana;,anDen.er,Colbrabo- with CEA prior to" promulgation. of

PIC oS final regulations On January, 4, 19179,
- the. Office. made. a. catalog ot all, oral

In.response to'specific requests,, the and-written contacts-between-CEAand
Office and the Assistant. Secretary- fkr parties- outside.the.ExecutiveOffice of
Ehergy, and Mneral,hed-atotalof. 57 the. President available- for public
public meetings on the. substance of review C44. ER 155,.January 4, 1979)

- the proposed rules with State agencies Cbpres of the. catal0g were.made avaiL-
or organizations; industry,-" represents- able -in_ the Administrative. Record
tives, environmental groups-, anc' other Office. at the Centrar Office; and all
Federal- agencies- between. September five Regiona.Offies-. The admnitr&-
18 and, lovember 27 1978. Tcr the tive record, was- reopened) to- accept
maximum extent possible; advance publi - comments Addressing the- sur-
public notice-was postedixr-theAdin- stance of the Information contained'in
istrative Recor) "Office (Room- 120),  thecatalbog and-the(-relationship'of the
Office of' Surface Mining; indreatihg- catalog, to the proposed' regulations
the-date; tine; place, topic, and'parties and' RARG!It- comments recervedl on

.involved.. A.summary of eachmeeting Nbvember IT, 1978, This. announce-
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was; filect by a departmental or Office
participant, Incorporated in- the, ad-
ministrative-record, and-processed as-a
written.comment. 4 list of' such.meet-
ings --and' the summary or each, are
available in the-Administrative Record
Office.

ANALxsrQr"PuBLI= ouMnTs
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ment also stated that all-written com-
ment& must be-receiVed-by, 57pm,, Jan-
uary 22, 1979, in order to- be- consid
ered or included in, the- administrative
recordL

Comments. received, were- given, the
following consideration. Each com-
ment was forwarded to the- appropri-
ate -Assistant Director(s) having exper-
tse- on, or primary administratiVe re-
sponsibility for, the relevant subject.
Control mechanisms were used to
insure that, all timely, comments. were
considered. Comments received after
the-deadline-were-notr considered orin-
cluded-in-the-administrative- record.

The preamblp to the-final rules con-
tains the bases and purposes, alterna-
tives considered, and decisions made
by the Office in responding to signifi-
cant. comments. The Office considered
significant comments to be those
urgihg- the, adoption of viable alterna-
tives or questioning- the provisions in
the- proposed, regulations, which pro-
vided reasonable' rationale, justifica-
tion;, technical references, Or-otherma-
terials, supporting, the recommenda-
tions or comments.. Insignificant com-
ments, that is, those of a more general
nature or those which proposed
changes found to be inconsistent, with
the re rulements of the Act, are in-
cduded' in the administrative record
but are not discussed in the preamble.

APPRovtw op OTHR Ar.ENacl

The Act and other Federal- statutes,
regulations, and Executive. Orders rc-
quire the Secretary, prior to promul-
gation, of the finali rules; ta obtain
written concurrence or. comments
from, certain' Federal: agencies. These
agencies include. the U.S. EnvAronmen-
tal Protectibr. Agency, the U.,S. De-
partment of Agriculture; the U.S.
Aim'Corps- ofEngineers; the- .De-
partment of Labor,- the Director, F=-
ERAL REGISTER; the U.S. Fish and Wild-
life Service;, and the Advisory Council
on Historic Preservation. All concur-
rences necessary have been, obtained
and are on- file- In the, administrative
record. In addition,, under Section
201(e) of the Act and- 44- US.C, 3502
and 3512. the Office, must obtain the
approvar or the US. Government Ac-
counting Office (GAO) for publicirea-
ordkeeping and: reporting require-
ments-established by the regulations,

The requirements for concurrence or
comment. on the final rules. by the
foregoing agencies are- aa follows'

1.. Sections, 501(a)(B) and (b) of the
Act require the written concurrence of
the Administrator of the Envlronmen
tal Protection Agency for regulations
relating- to air or water quality stand-
ards promulgated under the Clean"
Water Act and the Clean. Air, Act By
letter dated February, 14. 1979, the Ad-
ministrator of'tlie-Entvironmental, Pro-



tection Agency concurred with the Of-
fice's regulations.

2. Section 510(d)(1) of the Act states
that, under regulations issued by the
Secretary with the concurrence of the
Secretary of Agriculture, the regula-
tory authority shall follow certain pro-
cedures in granting permits for sur-
face coal mining operations on prime
farmland. The regulations concerning
issuance of permits on prime farmland
have been developed in consultation
with the Secretary of Agriculture in
accordance-with Section 510(d)(1). By
letter dated March 1, 1979, the Secre-
tary of Agriculture concurred with the
prime farmland provisions of the regu-
lations.

3. Section 515(f) of the Act requires
that regulations pertaining to coal
mine waste piles and dams be promul-
gated with the written concurrence of
the Chief of Engineers, US. Army
Corps of Engineers. By letter dated
February 15, 1979, the Chief of Engi-
neers concurred with the regulations.

4. Section 516(a) of the Act states
that the Secretary shall promulgate
rules and regulations directed toward
the surface effects of underground
coal mining operations and requires
that such rules and regulations shall
not conflict with or supersede any pro-
vision of the Federal Coal Mine
Health and Safety Act of 1969 or any
regulation issued pursuant thereto.
The written concurrence of the head
of the department which administers
the Act is required before final rules
may be promulgated. By letter dated
February 21, 1979, the Secretary of
Labor concurred with these regula-
tions.

5. Under 5 USC 522(a) the Office is
required to consult with and receive
the approval .of the Director of the
FEDRAL RrEGrsT for -the incorpora-
tion by reference of materials Into the
text of the final rules. The Office filed
a written request for approval of the
Director of the FERAL REGISTER for
incorporating by reference materials
in the following Sections: 700.5,
785.17(b)(1), 785.19(e)(3)(D,
816.49(a)(5), 816.65(f)(2), 816.65(g).
816.97(c), 817.49(a)(5), 817.97(c). By
letter dated February 7, 1979, the Di-
rector of the FEDERAL REGISTER has ap-
proved the Office's request.

6. The Office initiated consultation
with the U.S. Fish and Wildlife Serv-
ice pursuant to Section 7 of the En-
dangered Species Act of 1973, 16
U.S.C. 1531 et seq.,by memorandum of
September 21, 1978. By letter of Janu-
ary 26. 1979, the Director, U.S. Fish

- and Wildlife Service, filed a Biological
Opinion with the Office stating that
the final regulations will not jeopar-
dize the continued existence of endan-
gered species and threatened species
or result in the destruction or modifi-
cation of habitat of such species.
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7. The Office Initiated consultation
with the Advisory Council on Historic
Preservation, under Section 106 of the
National Historic Preservation Act and
Executive Order 11593, by memoran-
dum of September 21, 1978. A public
meeting between representatives of
the Advisory Council and the Office
was held on November 2, 1978. The
Office received written comments
from the Advisory Council on Novem-
ber 27, 1978.

8. Under Section 201(e) of the Act
(30 U.S.C. 1211(e)), OSM Is considered
an independent Federal regulatory
agency for the purposes of 44 U.S.C.
3502 and 3512. As a result, all of the
permanent regulations which impose
recordkeeping and reporting re~lulre-
ments on members of the public have
been submitted to the General Ac-
counting Office (GAO) for clearance
pursuant to its regulations (4 CFR
Part 10).

Some Sections of the permanent reg-
ulations require the collection, submis-
sion, or retention of certain categories
of information by the States. opera-
tors, or the general public. Other Sec-
tions sponsor, through the States.
such collection, submission, or reten-
tion of information. The purpose of
GAO review Is to assure that the re-
quired information is obtained with a
minimum of burden on the public and
that unnecessary duplication of effort
In providing the Information Is elimi-
nated.

OSM has Identified the following
Sections of the final regulations that
impose recordkeeplng and reporting
requirements. The Sections listed
below are adopted subject only to
clearance- by GAO, pursuant to 44
U.S.C. 3512. These particular Sections
of the regulations will not be effective
until OSM publishes a notice of clear-
ance by GAO.

SuncAPTEa A
Sections 700.12(b), 700.13, 707.12.

SUBCHAPnM C
Sections 730.12(b). 731.12(a), 731.13,

731.14, 732.11(d), 732.13(f), 732.14,
732.16(a) and (b), 732.17(b). (f), and
(g), 733.12(a)(2).

SuBcHmAPT D

Sections 74141(a)(1). 741.11(c)(1),
741_12(c), 74L13(c), 74-15(a)(1).
741.15(b)(1), 741.21(b), 741.23(c),
741.24(b), 742.11(a). 742.13(a),
742.18(c), 742.18(d), 743.11(b),
745.11(a) and (b), 745.15(a), 745.16.

SUBCHAnP F

Sections 761.12(b)(2). (d), (e) and Cf,
764.11, 764.13(b) and (c), 764.15(a)(1),
(2), (4), (5) and (6), 764.15(b)(1) and
(2), 764.15(c) and (d), 764.17(a), (b), (c)
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and (e), 764.19Mb), 764.21, 764.25(b),
769.11. 769.13.

SuBcwA G

Sections 771.15(c). 77121(a)(1),
771.21(b)(2) and (3), 771.23, 776.11 and
12, 776.14, 778.13-21, 779.11-27, 780.11-
37, 782.13-21, 783.11-27, 784.11-25,
785.13(e), WD, (g), and (h), 785.14-22,
786.11(a). (b), (c), and (d), 786-12-23(d),
788.11-19.

SUBCHAPTER J

Sections 800.11, 800.12. 805.14(a) and
(b), 806.11(b). 806.14, 807-11(a),
807.11(c), 807.11(e), 807.11(f),
807.11(g). 808.12.

SUBCHAP= 1K

Sections 816A6(c)(4), 816.46(r),
816.46(t), 816.49(h), 816.52(aX3),
816.52(b)(1)(l1), 816.53(a), 816.64,
816.65(a)(2X1), 816.67. 816.68,
816.71(j), 816.82(a)(4) and (b), 816.87,
816.91(b), 816.117(b)(4), 816.117(c)(1)
and (cX3), 816131(b), 816.133(cXl)-(4)
and (c)(8)-(9), 816.150(d)(1),
816.152(dX13), 816.160(dXl),
816163(d), 817A6(c)(4), 817.46(r),
817.46(t), 817.49(h), 817.52(a)(3),
817.52(b)(1)(li), 817.53(a), 817.62
817.65(b)(2)(Ii), 817.67, 817.68,
817.71(), 817.82(a)(4) and (5), 817.87,
817.91(b), 817.117(bX4),
817.117(c)(1)(c)(3), 817-131(b),
817.133(cXl)-(4) (c)(8) and (9),
817.150(d)(1), 817.152(d)(13),
817.160(d)(1), 817.163(d). 822.14(a) and
Cd). 826.12(b).

Suncm irm L

Sections 840.11(a), (c), and (dX3),
840.14(a) and (b), 842-12(a), 842.14,
842.15(a) and (b), 843.11(aX2), (b)(2Xc)
and (f), 843.12(a)(2), (b) and (e);
84313(c), (d) and (e), 843.14(a)-(d),
84315(d) and (f), 843.16, 845.17(a) and
(b), 845.18(c) and (d), 845.19(a).

ENMVOM NTAL IMPACT STATEMENT
A draft Environmental Impact

Statement (EIS) was prepared pursu-
ant to Section 102(2)(C) of the Nation-
al Environmental Policy Act of 1969
and Section 702(d) of the Act. The
draft EIS was filed with the Environ-
mental Protection Agency (EPA) and
made available to the public on Octo-
ber 4. 1978. -Comments were received
until November 27. 1978. Public hear-
Ings were held on the draft EIS in
Washington, D.C., on October 31,
1978; In Indianapolis, Indiana, on No-
vember 1, 1978; and In Denver, Colora-
do, on November 2, 1978. The final
EIS was fned with EPA and made
available to the public on January 29,
1979. Comments received on the EIS
which related to the substance of a
rule were processed by the task
groups, as were comments on the regu-
lations, In order to integrate environ-
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mental issues raised by EIS comments
with environmental factors considered
in the development of the regulations.
All comments on the draft EIS were
responded to in the final EIS.

The final EIS analyzes the preferred
alternative regulations at Appendix C
and programmatic alternatives to the
preferred alternative in Part A, VI and
Part B, IV. The environimental analy-
ses of the preferred alternative aid al-
ternatives to it contained in the final
EIS are integrated into this preamble
and were before OSM, other Depart-
mental officials, and the Secretary,
and were considered by them, prior to
adoption of the final regulations. The
programmatic alternatives in the final
EIS were considered in addition to the
individual alternatives to specific regu-
latory provisions discussed in this pre-
amble.

In addition, public comments sub-
mitted on the final EIS were reviewed
and summarized , for the Secretary
prior to his decision to promulgate
these final rules. Copies of these com-
ments are available in the administra-
tive record room. OSM determined
that none of these comments required
revision of or a supplement to the
final EIS.

REGULATORY ANALYSIS
A draft Regulatory Analysis (RA),

prepared on the proposed permanent
regulatory program in accordance
with the requirements of Executive
Order 12044, was made available to
the public on September 21, 1978.
Public comments were accepted
through November 27, 1978. The final
RA is being made available on the date
of promulgation bf these rules. Al-
though Executive- Order 12044 and
.OMB Circular.A-116, issued on August
18, 1978, allow for an urban and com-
munity impact analysis for all new
regulatory programs for which an RA
is prepared, the Office found it im-
practicable to conduct such an analy-
sis, because the promulgation of the
permanent program would have been
delayed well beyond the statutory
deadline. OMB concurred in the deci-
sion not to complete such an analysis
in a letter dated December 18, 1978.
Documentation of the decision and
OMB concurrence is available in the
administrative record.

The final RA contains an economic
analysis of selected alternatives to in-
dividual regulatory requirements,
which alternatives were selected as de-
scribed in Chapter II of -the RA. The
analysis of these alternatives is inte-
grated into this preamble and was
before OSM, other Departmental offi-
cials, and the Secretary, and was con-
sidered by them prior to adoption of
the final regulations. The specific eco-
nomic analyses of alternatives to indi-
vidual regulations in the RA were con-
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sideied in addition to the individual al-
ternatives to specific regulatory provi-
sions discussed In this preamble.

SUBCHAPTER A-GENERAL

PART 700-General
Part 700 introduces the regulations

of Chapter VII of Title 30 of the Code
of Federal Regulations. The regula-
tions in Chapter VII implement the
Secretary of the Interior's responsibili-
ty under the Surface Mining Control
and Reclaniation Act of 1977 (Pub. L.
95-87, 91 Stat. 445, 30 U.S.C. 1201-
1328). The Secretary's general rule-
-making authority for regulations in
Chapter VII Is found in Section
201(c)(2) of the Act. In addition, the
following Sections of the Act contain
rulemaking authority for the regula-
tions in Chapter VII: Sections 304, 405,
407, 412, 501, 510,_512, 515, 516, 517,-
520, 523, 527, 528, 529, 708, and 719.

§ 700.1 Scope.
•This Section provides a brief sum-

mary of the 13 Subchapters which
compose Chapter VII of Title 30 of the
Code of Federal Regulations. It serves
as a guide to the reader interested in
obtaining a summary of the regula-
tions and contains no substantive pro-
visions.

§ 700.2 Objectives.
This Section sets forth a simple

statement of the objectives of the reg-
ulations. The regulations are intended
to fulfill the purposes of Section 102
of the Act. The regulations imple-
menting those purposes are based
upon the substantive provisions of the
Act, the legislative history, other ap-
plicable laws-particularly those cited
in Section 702 of the Act, the Endan-
gered Species Act of 1973, as amended,
the Fish and, Wildlife Coordination
Act, the National Historic Preserva-
tion Act and related regulations and
Executive, Orders and judicial inter-
pretations.

§ 700.3 Authority.
The statutory authority forthis Sec-

tion is found (1) for the Secretary of
Agriculture in Sections 406, 507, 510
-and 515; (2) for the Secretary of Labor
in Sections 516 and 702; (3) for the En-
vironmeiital Protection Agency in Sec-
tions 501, 503 and 702; (4) for the
Corps of Engineers in. Sections 515(f)
and 702; (5) for the Council of Envi-
ronmental Quality in Sections 702 and
709;. and (6) for the Department of
Energy in Title VIII and IX. -'

This Section sets forth the Secre-
tary's'authority under the Act to im-
plement its programs, except where
programs and responsibilities are spe-
cifically assigned to other agencies by
the Act or where authority is retained
by the States.

§ 700.4 Responsibilities.
Authority for this Section is found

in the Act at Sections 102, 201, 405,
502, 503, 504, 512, 514, 518, 519, 521"
522, 523, 525, and 601.

Subsections 700.4 (a) and (b) Identify
the Secretary's authorities and respon-
sibilities derived from the Act which
have been delegated to the Director.
See, 216 Departmental Manual Chap.
ters 1 and 2 (November 9, 1977).'The
delegation Is to the Director through
the Assistant Secretary, Energy and
Minerals, of the Department of Interi-
or, who is ultimately responsible to
the Secretary for implementation of
the programs in Chapter VII. Notwith-
standing language in the delegation,
Section 700.4(a)(1) and other provi-
sions in Subchapter C reserve to the
Secretary the right to withdraw ap-
proval of a State program and substi-
tute a Federal program. This is a
change from the proposed regulations
based upon the recognition that Inher-
ent in the authority to approve a State,
program Is the authority to withdraw
approval and both these functions
should remain with the Secretary.

Subsection 700.4(c) Identifies the
States' responsibility for regulation of
coal exploration and surface coal
mining and reclamation operations
under the initial program and under
an approved State program. The regu-
lations which implement the Title V
regulatory program in the Act are in-'
tended to provide the minimum re-
quirements for State programs which
will create the uniform minimum level
of protection and enforcement
throughout the country contemplated
by the Act. The State responsibility
under an approved State Reclamation
Plan is also noted.

Consistent with the principle that
the States should take the lead in reg-
ulating surface coal mining and recla-
mation operations within their bor-
ders, with respect to regulation on
Federal lands, Subsection (d) recog-
nizes that the Secretary may delegate
certain responsibilities and authority
to the States pursuant to Section
523(c) of the Act.

Subsection 700.4(e) has been added
to reflect the responsibilities of the
Director, Office of Hearings and Ap-
peals, Department of the Interior, for
administrative appeals of decisions by
the Office under the Act. Procedural
regulations governing those appeals
are found at 43 CFR Part 4, 43 FR
34376, August 3, 1978.

1. OSM has adopted the comment
suggesting the deletion of "initial" in
reference to the approval or disap-
proval of a State program in Subsec-
tion 700.4(a)(1). "Initial" was intended
to signify that the Director, rather
than the Secretary, has the responsi-
bility for certain subsequent actions
such as substitution of Federal en-
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forcement-of.a State program which Is
not being properly enforced as pro-
vided in 30 CFR Part 733. Instead,
Subsection 700.4(a)(1) has been restat-
ed to clarify the relationship between
the responsibilities exercised by the
Secretary and the Director. The Secre-
tary exercises the responsibility under
Section 504 of the Act to approve or
withdraw a State program. The Direc-
tor exercises the responsibility to sub-
stitute Federal enforcement for a
State program under Section 521(b) of
the Act.

2. Commenters suggested that the
regulation in Subsection 700.4(b)
should list the Federal agencies with
responsibility over natural resources
and Federal land managing agencies
with whom the Director must consult.
This Section recognizes that the Di-
rector has a responsibility to confer
with Federal land managing agencies
and Federal agencies with jurisdiction
over natural resources- on Federal
lands prior to taking actions which
could affect their responsibilities. The
Office believes listing specific agencies
is inappropriate, because the agencies
with expertise to be consulted will
vary depending on the circumstances
of the contemplated action.

3. A number of comments were re-
ceived on various sections of the regu-
lations concerning the Director's re-
sponsibility to comply with the Eistor-
ic Preservation Act, 16 U.S.C. Section
470, et seq., and other statutes and Ex-
ecutive- Orders concerning preserva-
tion of historic and cultural resources.
These comments have been responded
to in the preamble for specific sections
which were the subject of the com-
ments. In light of the nature of these
comments, "historic" has been added
to 700.4(b) to reflect the Director's re-
sponsibility to consult with Federal
agencies having responsibility for his-
toric resources as well as natural re-
sources on Federal lands.

4. Commenters also suggested that
Subsection 700.4(b) be revised to re-
quire the Director to comply with the
recommendations of the other agen-
cies, or in the alternative, that the Di-
rector be obligated to notify the rec-
ommhending agency of noncompliance,
and to allow the agency a reasonable
time in which to attempt to protect
the threatened resources, by seeking a
delay in the granting of a permit, or
by conditions imposed in the permit.
Such a requirement would, in effect,
delegate the Director's decision-
making responsibilities under the Act
to other agencies. There is no basis for
such a requirement in the Act. The
-Office does intend to notify other
agencies of its decision where appro-
priate and believes the regulations
provide appropriate mechanisms to re-
solve any differences. The Office has
not adopted the recommendation and

believes the purposes of the Act will
be best served by making no change in
the regulation.

5. Another commenter recommended
the deletion of "certain" in reference
to the authority delegated to States
under cooperative agreements in Sub-
section 700.4(d). The commenter
argued that "certain" is unnecessary
to describe the Federal-State relation-
ship under the cooperative agreement.
This Section does not attempt to set
forth the responsibilities or authori-
ties to be delegated. Part '745 controls
the content of cooperative agreements.
The word "certain" is in the regula-
tion for informational purposes only.
It serves to alert the reader to the fact
that not all Federal responsibilities
are assigned to the States under the
cooperative agreements. For this
reason the Office has decided to retain
the present language in the provUsion.

§ 700.5 Definitions.
Statutory authority for the defini-

tions is found in Sections 102. 201, 701,
702, 710 and Title IV and Tltlp V of
the Act.

Section 700.5 defines terms which
,are generally applicable throughout
the Act and regulations. OSM has in-
cluded many definitions from the Act
here and in Part 701 to make the regu-
latidns as complete as possible so that
persons using them will not have to
turn constantly to the Act to find defi-
nitions of often used terms. Definl-
tions repeating statutory definitions
include "Federal lands program,"
"Fund,". "Indian land," "Indian tribe,"
"Office," and "mining operations."

Yederal lands. An effort has been
made to make the Federal lands defi-
nition clearer and more concise than
that in Section 701(4) of the Act with.
out changing Its substance.

1. One commenter suggested delet-
Ing the phrase "Including mineral in-
terests" from the definition of "Feder-
al lands." No rationale was given.
OSM has rejected this comment since
it conflicts with the statutory defini-
tion in Section 701(4) of the Act which
specifically includes "mineral interest"
under the definition of "Federal
lands."

2. Other commenters recommended
a change in the definition to exempt
private lands overlying federally
owned coal rights. Exemption of pri-
vately owned surface was suggested in
order to clarify Congressional Inteht
that the private surface be controlled
by the owner. Congress considered and
provided protection for surface owners
in Section 714 of the Act. An exemp-
tion for private surface would be a de-
parture from the statutory definition.
If private surface overlying Federal
coal were exempted from the Federal
lands definition then, arguably, the
lands would fall under a State pro-

gram and the State would serve as the
regulatory authority over the extrac-
tion of Federal coal. This would be an
unauthorized result, particularly,
when under Section 714 of the Act the
Federal Government would be leasing
the coal under the Mineral Lands
Leasing Act of 1920, as amended.

3. Another commenter suggested
that the Section be revised to read
"any land, Including surface land or
mineral interest," in order to make it
clear that Federat surface oerlying
private coal Is included in the defini-
tion of Federal lands. "Federal lands-
are defined as "any lands ... owned by
the United States without regard to
how the United States acquir6d cwner-
ship of the-lands." Acquired surface
lands with private mineral interests re-
served are covered by the phrase "any
lands." Since OSM's interpretation of
the definition Is consistent with the
comment, OSM believes it Is unneces-
sary to adopt the suggested language.

Indian lZndL. The proposed defimi-
tion for Indian lands restructured the
statutory definition and changed the
punctuation somewhat. A number of
comments were received.

L One commenter suggested that
the phrase "supervised by an Indian
tribe" Is ambiguous as used in the defi-
nition. The commenter recommended
that such ambiguity be clarified by
adding the phrase "excluding private-
ly owned land" to the end of the defi-
nition. The Office believes that the
commenter's suggested alternative
would materially alter the definition,
making it inconsistent with the intent
of Congress and the Act. For this
reason the Office rejected the com-
menter's recommendation.

2. Another commenter was con-
cerned that the phrase "all lands in-
cluding mineral interests held in trust
for or supervised by an Indian tribe"
may erroneously be construed to in-
clude those lands and mineral inter-
ests which Indian tribes may have pur-
chased with tribal funds outside of
designated reservations. Such con-
struction, contends the commenter,
would be contrary to the intent of
Congress as shown by the legislative
history of the Act. The commenter
supports his argument with state-
ments made before the Subcommittee
on Public Lands and Resources of the
Senate Committee on Energy and Nat-
ural Resources on S.7, 95th Congress,
1st Session, 626 (1977), and from later
Senate debates concerning the ques-
tion of whether Indian tribes should
be treated essentially the same as
States for the purpose of implement-
Ing the surface mining control pro-
gram on Indian reservations. The com-
menter concludes that the definition
of "Indian lands" should be revised so
as to exclude specifically any Indian
lands or mineral interests located out-
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side the exterior boundaries of an
Indian reservation.

The Office believes that the com-
menter's rationale, based on its review
of the legislative history, is misleading
because the portions of the legislative
history cited by the commenter focus
on that portion of the definition deal-
ing with exterior boundaries of Indian
reservations. The Office does not be-
lieve that.this should be construedto
mean that Congress intended to limit
the definition to' only include lands
within an Indian reservation. On the
contrary, the Office believes that the
last portion of the definition clearly
demonstrates that Congress intended
tq expand the definition to include
Indian lands outside the exterior
boundaries of Indian reservations. In
fact, Section 710(h) of the Act explicit-
ly directs the Secretary to "analyze
and make recommendations regarding
the jurisdictional status of Indian
lands outside the exterior boundaries
of Indian reservations." For'these rea-
sons, the Office elected not to adopt
the revision suggested by the com-
menter.

3. A third commenter suggested that
punctuation changes in the regulator y
defintion materially change the mean-
Ing of Indian lands, as defined in the
Act. The commenter, therefore, rec-
ommended the definition of Indian
lands, in all respects, be identical to
that provided by Section 701(9) of the.
Act. Because of the potential sensitive
nature of the Indian lands issue and
the fact that the pending Indian lands
study, required under Section 710(a)
of the Act, will be using the definition
provided in the Act as basis for its
analysis-of issues, the Office concurs
with the commenter's recommenda-
tion that the definition of Indian
lands in the regulations be exactly as
provided by the Act. The Office has,
therefore, adopted the comment and
has revised the definition of Indian
lands to be consistent with that pro-
vided in Section 701(9) of the Act. By
this editorial change the 'Office in-
tends no substantive change one way
or the other from the definition as it
was proposed.

Person. The definition of this term
amplifies the definition in Section
701(19) of the Act. The definition in-
cludes Indian tribes in those situations
in which an Indian tribe may be con-
ducting surface coal mining and recla-
mation operations on non-Indian
lands. In addition, specified govern-
mental agencies are included because
under Section 524 of the Act, they are
subject' to regulation when engaged in
surface, coal mining and reclamation
operations and because such agencies
have definite interests in actions taken
under the Act. (See discussion under
Paragraph. 3 below.) A joint ventuie

-was added to the definition of

"person" on the basis that It is a type
of business organization which should
be specifically identified in the defini-
tion.

1. The Office received several com-
ments which argued that the defini-
tion of "person" exceeds OSM's statu-
torY authority because it is not identi-
cal to Section 701(19) of the Act. OSM
is not required to adopt verbatim the
statutory definitions in regulations im-
plementing the Act. Section 201(c)(2)
of the Act authorizes regulations
which will carry out the purposes and
objectives of the Act.

2. Commenters recommended delet-
ing the reference to Indian tribes. Al-
though Section 710 of the Act creates
a separate regulatory scheme and
timetable for surface coal mining oper-
ations on Indian lands, Indian tribes
while conducting surface coal mining
operations on non-Indian lands are
subject to regulation as is any other
"person." The Office has decided to
retain the reference to Indian tribes in
the definition.

3. The final definition of "person"
has been changed from the proposed
rule so as to delete the limitation that
only government agencies proposing tp
conduct surface coal mining oper-
ations would be covered. A number of
State government and industry corn-
menters criticized the proposed defini-
tioh of "person" on the basis that
since it amplifies the statutory defini-
tion it would allow government agen-
cies to sue other government agencies
and also allow agencies to become in-
volved in-the hearing processes under
the Act. Commenters felt that this
would subject tha regulatory authori-
ty to restrictiong not imposed by the
Act and subject it to liabilities never
contemplated by Congress. It was fur-
their felt that the definition would pro-
vide-particular problems in and among
various State agencies -by providing
legal standing that currently does not
exist and was not intended to exist
under the Act.

It is true that a potential for inter-
state or intrastate conflict exists
where the genuine interests of sepa-
rate agencies may be involved. To a
great extent however, the com-
menters' fears are unwarranted since
the regulations allow appeals and suits
only for persons "who are or may be
adversely affected." (See, e.g., 30 CFR
760.4(d), 764.13(a).) On balance, OSM
has concluded that the purposes of
the Act will be best served if the statu-
tory definition is broadened to include
governmental entities.

The Act mandates the involvement
of and close coordination among many
different agencies. Various agencies
play important roles in the abandoned
land's program in Title IV of the Act,
in the regulatory process in terms of
providing data, permit application re-

views, performance standards compli-
ance, and in designation of lands un-
suitable for all or certain types of sar-
face coal mining operation. (See Sec-
tions 503(a)(6), 504(b), 507(b)(11),
508(a)(9), 510(b)(3), 510(c), 515(b)(2)
(8), 515(b)(10)(B), 515(b)(12), 515(o),
515(e) and 522 of the Act. See also the
detailed discussion in the _preamble to
30 CFR 786.11(c)(1)-(4), infra.)

OSM believes the involvement of
other State and local agencies, which
the Act specifies, establishes an inter-
est on the part of those agencies in ac-
tions taken by the regulatory authorl-
ty under State programs, particularly
actions relating to permits and desig-
nations. Therefore, OSM believes that
inclusion of the government agencies
in the definition of "person" is justi-
fied. OSM does not intend by this to
expand upon an agency's capacity to
sue or be sued where the Act does not
clearly indicate that the agency has an
Interest in the actions being taken. In
such situations, existing principles of
State or Federal law would govern,

4. One commenter suggested adding
"cooperatives" to the definition of
"person" because they are "a common
form of doing business." Cooperatives
are an incrpasingly more common
form of business entity. Therefore, the
Office agrees with the commenter and
has added "cooperatives" to the defini-
tion of "person."

Person having an interest which is
or may be adversely affected or person
with a valid legal interest. The follow-
ing references were used in developing
this definition:

121 Cong. Ree. 13368 (May 7, 1975), H.
Rep. No. 95-218, 95th Cong., 1st Sess., 90
(1977). S. Rep. No. 95-128, 95th Cong.. 1st
Sees., 87 (1977).'120 Cong. Rec. 25218-25219
(July 25, 1974). 119 Cong. Rec. 33190 (Octo-
ber 8, 1973). H.R. Rep. No. 93-1072, 93rd
Cong., 2d Sess. 77-78 (1974). S. Rep. No. 20,
94th Cong,, 1st Sess., 217 (1975). S. Rep. No.
93-402, 93rd Cong., 1st Sess., 50. 70 (1973).

Hearings on H.R. 2, before the Subcom
mittee on Energy and the Environment of
the House Committee on Interior and Insu.
lar Affairs, 95th Cong., 1st Ses., Set, No,
95-1, Pt. III at 495 (1977).

Hearings on S. 7 before theSubcommittee
on Public Lands and Resources of the
Senate Committee on Energy and Natural
Resources, 95th Cong., 1st Sess., 167-170,
272, 1089 (1977).

Sierra CZub v. Morton, 405 U.S. 727 (1972),
SCRAP II, 412 U.S. 669.
Duke Power v. Carolina Environmental

Study Group, 98 S. Ct. 2620, 46 U.S.L.W.
4845 (June 26, 1978). '

1. In general, OSM received com-
ments criticizing the regulation on the
basis that the definition, for purposes
of conveying standing, is too broad.
Various commenters suggested the fol-
lowing revisions:

a. Delete "and enjoys" and "esthet-
Ic" from the definition.

b. Adopt the West Virginia Supreme
Court of Appeals holding in McGrudy.
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v. Callaghan, 244 S.E. 2d 793 (W. Va.
1978), that the definition be restricted
to persons whose property is affected.

c. Define the term to apply only to
property which is or may be substan-
tially and adversely affected.

d. Limit the definition to persons
living inthe geographic area of poten-
tial influence.

e. Insert "lawfully" before the words
"uses and enjoys" in the definition.
L Provide that the resource having

economic, esthetic, or environmental
value should be found within the
permit area or theadjacent area.

g. Add "measurably" before "affect-
ed" in the definition.

h. Add "adversely" before "affected"
in paragrahs (a) and (b).

The rationale for all the alternatives
is that the proposed definition is too
broad. Comnenters suggested that
limitations should be set which
remove subjective judgments (alterna-
tives a and g), require a direct impact
upon a person's property (alternatives
b and c), circumscribe the geographic
area within which a person must
reside to have standing (alternative d),
and circumscribe the area of resource
impact (alternative f).

None of the alternatives to the pro-
posed definition cited by commenters
refer to or attempt to rebut the legis-
lative history. "It is the intent of the
Committee that the phrase 'any
person having an interest which is or
may be adversely affected' shall be
construed to be coterminous with the
broadest standing requirements enun-
ciated by the United States Supreme
Court. Any resident of the United
States injured in any manner through
failure of any operator to comply with
the provisions of this act, regulations
issued thereto, order, or permits issued
by the Secretary, may bring an action
for damages in U.S. district court." H.
Rep. No. 95-218, supra at 90. Sierra
Club v. Morton, supra, is cited specifi-
cally in floor debates during 1973=as
the latest Supreme Court decisions on
standing. 119 Cong. Rec. 33190. "The
Committee intends that this includes
persons who meet the requirements
for standing to sue set out by the Su-
preme Court in Sierra Club v. Morton
(405 U.S. 727 (1972))." S. Rep. No. 94-
28, supra at 217.

The proposed definition is consistent
with the Sierra Club v. Morton hold-
ing. See also, SCRAP I, 412 U.S. 669.
However, in response to the comment
questioning inclusion of "enjoys,"
OSM agrees its inclusion is not neces-
sary. The linchpin of the standing
cases is "use:' The phrase -"uses and
enjoys" could be interpreted' as nar-
rowing the scope of standing. There-
fore, "and enjoys" has been deleted
from the definition.

OSM has rejected other alternatives
suggested in the comments. For in-

stance, "esthetics" cannot be deleted.
Cases on standing have long extended
the right to sue to other than pure
economic Injury. Sierra Club v. Morton
and others specifically mention esthet-
ics as a basis for standing. Because
economic injury Is no longer a prereq-
uisite to standing, and because recre-
ational use falls within the concept of
use set forth in Sierra Club v. Morton,
OSM has added the word "recreation-
al"

The West Virginia Supreme Court
case Is clearly narrower on the stand-
ing question than Sierra Club v.
Morton and would not be consistent
with what Congress intended. Cases do
not require a showing of adverse Im-
pacts upon personal or real property
or require persons to live in the geo-
graphic area of influence so long as
use and injury in fact can be shown,
nor do they require that Injury be
"substantial." The Office Is convinced
that the purpose of the Act will be
best served by retaining the broader
definition.

2. Other cornmenters recommended
that the definition be referenced to
current case law, particularly Sierra
Club v. Morton, supra. It was suggest-
ed that this would help key the defini-
tion to Congressional intent Legisla-
tive history is overwhelmingly clear
that Congress had Sierra Club v.
Morton in mind. However, the Su-
preme Court may someday change the
concept of standing. Tying this defini-
tion to the latest Supreme Court case
might work, but It would leave the
definition up to lawyers to debate and
give no guidance to the regulatory au-
thority, the public, or operators. For
these reasons OSM rejected this com-
ment.

3. Other commenters recommended
revising Paragraphs (a) and (b) of the
definition to read "adversely affect-
ed." OSM has adopted this recommen-
dation. The statute always includes
"adversely" when using the phrase.
See 30 U.S.C. §§ 507(b)(17), 513(b), 514
(c) and (f), 517(h)(1), 520(a), 522(c),
525(a)(1), 601(c). The revision is also
cdnsistent with the accepted concept
of standing.-

4. Other commenters suggested that
"persons whose interests are or may
be adversely affected" be separately
defined from "person with a valid
legal interest," rather than combining
the two terms. "Persons whose inter-
ests are or may be adversely affected"
is used in 30 U.S.C. §§ 507(b)(17),
513(b), 514(c), 514(f), 517(h)(1), 520(a),
522(c), 525(a)(1), 601(c). "Person with
a valid legal interest" is used only In
30 U.S.C. § 519(f) dealing with persons
adversely affected by release of the
bond. The best understanding of legis-
lative history is that Congress intend-
ed to use the same standing test
throughout the Act. There is no expla-

nation of why the test in 30 U.S.C.
§ 519(f) should be any different. Testi-
mony in Congressional hearings shows
people using the two phrases inter-
changeably. Therefore, OSM has de-
cided to define both phrases the same
way. (See H.R. Rep. No. 93-1072, supra
at 77-78.)

Public office This definition is In-
cluded In the regulations to Identify
the kind of office in which records re-
quired by the Act to be made available
to the public will be placed.

Regulatory authority. The definition
of this term in subsection 701(22) of
the Act has been expanded to include
situations not covered by the statutory
definition. Specifically,- the Secretary
is defined as the regulatory authority
under a Federal lands program. The
Federal lands program is a regulatory
program in most respects comparable
to a State program or a Federal pro-
gram. Section 523 of the Act requires
the Federal lands program to incorpo-
rate, at a minimum, all requirements
of the Act. For this reason and for
ease of reference in the regulations,
the Secretary is defined as the regula-
tory authority for a Federal lands pro-
gram.

1. Several commenters suggested de-
leting "or the Secretary when adminis-
tering the Federal lands programn'
from the definition of regulatory au-
thority, because subsection 701(22) of
the Act does not include the Secretary
as the regulatory authority on Federal
lands. These commenters believe that
the definition may be misleading when
the State has a cooperative agreement
covering Federal lands, and State reg-
ulations are applied.

OSM considered expanding the defi-
nition to show that the State was also
the regulatory authority on Federal
lands if it had a cooperative agree-
ment pursuant to 30 CFR Fart 745.
However, the State would not have all
the responsibilities of the regulatory
authority, because the Secretary
cannot delegate the designating lands
as suitable for mining or mining plan
approval functions. OSMI has decided
that the purposes of the Act will be-
best served If no change is made in the
definition. The definition is a legiti-
mate exercise of authority granted in
Section 201(c)(2) of the Act. OSM be-
lieves that not stating that the State is
the regulatory authority on Federal
lands does not prejudice in any way
the cooperative agreement process or
the actual implementation of the
agreement.

Secretary. The Office has not accept-
ed a comment that "or his representa-
tive" be deleted from the definition of
Secretary because the Act specifies
the Secretary and not the Secretary's
representative. Section 201(c) of the
Act states "The Secretary, acting
through the Office, shall ...
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Thierefore, Congress has specifically
provided- that the- Scretary would' act
through- OSI personnel. The Act also
refers to- the Secretary in- circum"
stances which clearlry mean his or her
representative: For instance; the, Sec,
retary cannot personally' carry* out all
the functions, make necessary' investi-
gations and" inspections- or' take field
enforcement actions; as' provided- in
Sections' 201'(c)(1) and- 521 of the Act
on' 6000. to, 7,000' coal mines- across the
country. Therefore, the definitfon' as
proposed is necessary' to, fulfill, the
terms' of the'AcV.

Stati' regulatory' authorit. The
State regulatory authority is dbfined
as, the, State agency which has primary'
responsibility at the' State level' for' a-
ministering the, regulatory programs:

1. OSIVM received suggestions that
the- definition of' State regulatory au-
thority be made more' explicit regard-
ing, the' delegation' of regulatory pro-
gram responsibilities to' other State
agencies.

Subsection 701(26) of' the" Act and
the' regulation' give some flexibility- by
defining State regulatory authority, as
the, department or agency' having pri-
mary responsibility. The use of "prf-
mary' responsibility"' indfcates that
one State agency is to- be'.esignated
the' regulatory authority, for purposes
of dealing with the Office; The defini-
tion does' not prevent States- from, as
signing specified responsibilities to
other agencies; using memorandums of
undbrstanding or other working. agree,
ments between' the regulatoi'y authori-
ty, and the other State' agency' oragem
cies, in, order that there will- be- a' uni-
form, coordinated State program. (See
43 FR 41666. (September 16; 19-78)).
Employees of other State, agencies as-
suming functions' under a' State pro-
gram' will have to comply' with the'
conflict of interest requlrements in 30
CFR Part 705, 42 FR '56060"-56069
(October 20; 1977). OSIV believes the
language- of the regulation is sufficient
to- establish that the' State regulatory
authority may' delegate certain, of its
responsibilities,

2. One commenter recommended' de-
Ietlorr of' either the entire defimitfon
"State regulatory, authority", or' else
the' first half of the definition "regula-
tory' authority" because the' two' deff-
nitions are, essentially. duplicative:

Subsections. 701 ('22) and. (26)' of the
Act define bothT terms. Although, the
definition, of"State regulatory author-
ity" ii -covered% by- the' language' in the
definition of "regulatory authority,"
OSM- believes' retaining the definition
will' be' helpful in' hi'ghlighting the
meaning of the State regulatory au-,
thority, especially with regard- to' its
authority' to- delegate certain responsi-
bilities.

Surface coal mfin'operati'on. The
definition' of'surface coal' mining oper,

RULES AND REGUATIONS

atibns' folows' the statutory definition,
except that it Includes ir a proviso
clause reference to extraction of coal
from' coal refuse piles as falling within
the' defihitfon. The- proposed- regula-
tibn' also included extraction of. coal
from refise piles, but placed the rere-
vant language in' the main- text of the
defihitionb. -

1. A number of comments received
by' QSM recommended deletion- of "ex-
traction of coal from coal refuse
piles." Although, this change would
make' the definition conform, to the
deffiition ir Section 761(28.1. of the
Act, it, would reintroduce the uncer-
taintes about the' regulatory coverage
of minhg of refuse piles. Mining of
refuse piles can be' as-environmentally
harmful as any' other-mining; but, like
thl-" remining, of previously mined
areas, if- mihing and reclamation are
dbne correctly there can be a' substan-
tfal: improvement. Analysis' of the stat-
ute and' legislative history- has con-
vfnced, the- Office that such, extraction
is an operation intended to be regulat-
ed- under the Act. Cbngress specifically
exempted certain mining, activities i
701(29) and- 528 of the Act Rather
than ihcludingreminfig of refuse piles
among the- exemptions. Congress
wrote' a comprehensive definition-'of
surface coal' mning operations There-
fore, OS1F has decided not to' change
the defihition: F'or'a thorough analysi .
of the' Act and', its' legislative history,

- see letter from the, Solicitor, Leo K -u-
11tz, to RepresentatiVe Gus Yatron;
dated March, 13, 1978.

2'. OSM has also refected a related
recommendation which would add
language to"exempt specifically from
the definition "extraction of' coal' ihci-
dental to abandoned mine reclamation
operations:'" The' commenter suggest-
ed na rationale, for th. Abandoned
mine land reclamation prajects are
conducted in accordance with 30- CFR
PLrt 874 and other requirements ir
Subchapter, R. OSM' does not believe
this com ent, which- would' have the
effect of exempting completely aban-
doned mine land' reclamation from
Title W of the' Act, shoulif be' adopted
without thorough justification sup-
plied by' the commenter or full anaIy-
sis,' of the'implications.

3'. It was recommended that the' defl-
nition of surface coal mining, oper-
ations exclude private, excavation-
which results' in' the incidental recov-
ery' of coal. The' thrust of this com-
ment was considered with other com-
ments- on 30 CFR Part 707, where it
was dbcided that to accept It would' be
inconsistent with Sectibn 5283) of the
Act. Therefore it is inappropriate to
make any change in. this, definition.

4. The Office has' alsorejicted a: recL
ommendation to add to the proviso
conce ning coal' extraction iincidentfal
tothe extraction, of other minerals' in

the d'efinition of surfhce- coal, mining
operations the phrase"or stockpiles of
coal located at wif-olesale or retafl sale
yards, or at residential, commercial or
industrial. use, sites:"' The commenter,
without citing legislative history, be-
lieves Congress' did- not intend to- regu-
late stockpiles- of coal' at user sites;
Section 701(28)(B) of the Act refers to
stockpiles in. the- context of areds tpon
which. the, activities, in Paragraph. (A)
occur or' where; such activities disturb
the natural' land' surface' Such actiVW-
ties which include cleaning, concenu
trating', or other processing or prepa-
ration, could , under some- factual, situa-
tions, occur at user sies. Therefore
OSW, does not believe- a blanket ex-
emption for stockpiles at user sites
should be written fito the' definition.
Instead, OSMi will. apply the' definition
'on a, case-by-case basis to, determine Its
applicability taking Into' account such
factors' as- whether the environmental
and public health- and' safety effects of
such, stockpiles are- regulated' by' other
Federali or State' agencies. At this time
OSM does not contemplate wholesale
regulation of' coal stockplres at user
sites:

5. Several'commenters suggested the
definition, be- changed to' cover more
clearly site' preparation activities by
adding to the activities listed' in' Para-
graph' (a,)' such things as "timbering
and land-clearing operations" andJ "re,
moval of vegetation in anticipation of
excavatibn of' the coal". OSM believes
that logging, and, site preparation In
anticipation- of mining clearly fall
within, the' definition. However, the
li1e' between site preparation In anttcli
patlon' of mining coal and' independent
work is- sometimes- difficult to draw;
and' can only be accurately drawn
after experience with specific' factual
situations. After such- . experfence,
OSM may develop' guidblines or pro-
pose' amendments to the, regulations if
necessary. Therefore, OSI' decided
no to, change the. definitibn

6. OSMI has also' reiected a' recom.
mendation that "crushing andl screen'-
ing"' be added' to the, definitfon: The

-statutory and regulatory definitions
include "physical processing " and "or
other processing or preparation:"
terms which, are readily Interpreted' to
include crushing and screenihg.

7. Another commenter recommended
the ad'dltlbn, of the word "lidjacent"' to
the' definition, of surface coal mining
operations befbre "lands affected by
the constructlon of' new roads' or the
improvement or use of existing roads
In paragraph (b):"' The commenter
argues thit the' definition is' too, broad
without such a' limitation. OSM, has
not' adopted' the suggestion since' this
would- libit the' statutory definilibn
which specifically covers' "all' roads."
Given' the' remedial' nature of the Act,
a limitation' or protectfon' of affected
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areas without persuasive justification
should not be adopted. (See also the
discussion of the definition of "adja-
cent area" in the preamble to Section
701.5 below.)

8. Changes have been made in the
permit and performance standard pro-
visions of the rules to reflect the Of-
fice's Interpretation that the phrase
"at or near the minesite," used in the
statutory definition of "surface coal
mining operations," modifies only
"loading of coal." The Office inter-
prets the Act as setting no territorial
limitation on its jurisdiction over
other facilities identified in the statu-
tory definition preceding "loading of
coaL"

Resulting from or incident to. The
Office received comments which rec-
ommended changing the proposed
definition of "resulting from or inci-
dent to."

1. A suggestion that the term be de-
fined as "the reaction or outcome
which would naturally or logically
follow an action" appears to make no
major change in the proposed -defini-
tion.

2. Another commenter recommended
the term be defined as "any document-
ed cause and effect relationship."

OSM has decided not to define this
term believing'that a meaningful defi-
nition which would cover all situations
is not possible. The causal relationship
between the activities included in the
definition of surface coal mining oper-
ations and the enumerated structures
and facilities referred to as "resulting
from or incident to such activities"
cannot be accurately stated in a defini-
tion. Instead, the concept will have to
be developed by application to case-by-
case situations.

Other minerals (proposed defini-
tion). OSM received two comments
recommefiding the addition of a defi-
nition of "other minerals" in order to
prevent operators, who are In fact

'mining coal, from using the loophole
of "other minerals" when coal does
not exceed 16% percent of the other
mineral. The commenters cited an en-
forcement action arising under initial
program regulations in which an oper-
ator alleged he was exempt from the"
Act because he was removing overbur-
den as fill for a commercial construc-
tion project and that the coal being re-
moved as an incidental matter was less
than 16% percent of the tonnage of
the overburden.

OSM believes that situations such as
this can be taken care of by case-by-
case inspection "and enforcement ac-
tions. The Act defines "other miner-
als" in Section 701(14). Application of

-this definition to the phrase as it ap-
pears in the definition of surface coalmining operations should prevent
abuse. For dirt or earth to be included'
within the definition, an operator

would have to show that the dirt or
earth had commercial value and that
coal was only an incidental byproduct
of the extraction operation that
amounted to less than 16% percent of
the tonnage of the earth. Moreover,
ambiguous cases would be governed by
enforcement consistent with the reme-
dial purposes of the Act.

§ 700.11 Applicability.
Authority for this Section Is Sec-

tions 528, 701 and 710 of the Act.
This Section repeats the exemption

for those surface coal mining and rec-
lamation operations which are
exempted from regulation by the stat-
ute. Paragraphs (a) and (b) of this Sec-
tion repeat the language of the statu-
tory exemptions in Section 528 of the
Act. Language is added to Paragraph
(a) to limit the concept of noncommer-
cial use based upon applicable legisla-
tive history. (S. Rep. 95-128, No. 95th
Cong., 1st Sess. 97-98 (1977)).

1. Several commenters suggested re-
visions in the exemptions of Section
700.11. It was argued that the specific
exemption of "landowner" in subsec-
tion (a) implies that "nonlandowners"
do not share the, exemption. Subsec-
tion (a) follows the language of Sec-
tion 528(1) of the Act in this respect..
Lacking clear congressional direction
in the language of Section 528(1) of
the Act or its legislative history, OSM
is not prepared at this time to depart
from the statutory language as sug-
gested by the commenter.

2. A number of comments were re-
ceived on Section 701.11(b). That sec-
tion as proposed added language to
that which appears in Section 528(2)
of the Act for the purpose of eliminat-
ing interpretations of the statutory ex-
emption which OSM felt would be
contrary to congressional intent (see
43 FR 41666, September 18, 1978).
Some commenters approved of the
proposed language saying that with-
out it, the 2-acre exemption "consti-
tutes a tremendous loophole which
would be continuously abused." With-
out some limitation commenters were
concerned about unpermitted opera-
tors circumventing the law by skipping
from one less than 2-acre site to an-
other without reclamation. Other
commenters felt the language was too
restrictive. Specifically, commenters
suggested (1) deleting the words "or
intends to affect," (2) adding the
phrase "at a single site or combination
of sites," (3) adding a time limitation
on the phrase "or intends to affect"
and (4) substituting 250 tons as the
basis for the exemption rather than 2
acres. OSM has rejected the suggested
deletion of the words "or intends to
affect." The language Is in the regula-
tion to clarify that the first 2 acres of
a larger operation or a series of less
than 2-acre operations that are actual-

ly one mine are not excluded. This is
felt to be the proper interpretation of
congressional intent.

OSM has responded to other com-
ments by changing the proposed lan-
guage In Paragraph (b) to clarify that
the Act and the regulations do not
exempt operations conducted by the
same operator at several sites that to-
gether exceed 2 acres regardless of
whether they are situated so as to be
considered one mine. However, OSM
agrees in part with commenters who
suggested that a time period should
apply to operators intending to affect
less than.2 acres. OSM believes that
the time period should apply only to
operations at physically unrelated
sites such that an operator would be
exempt from the Act and regulations
if he or she affected a total of less
than 2 acres at physically unrelated
sites within 1 year. If the operator af-
fected a total of more than 2 acres at
physically unrelated sites within 1
year, he or she would not be exempt
from the Act or regulations.

If a time period were not adopted,
an operator would only be exempt
from the Act and regulations for one
2-acre surface coal mining operation
during his or her lifetime. Lacking a
clear indication that this is what Con-
gress intended, OSM does not believe
such a limitation would be fair or Is
necessary to fulfill the intent of this
section of the Act. Adding the 1-year
time limitation Is also responsive to
the comment that the phrase "or in-
tends to affect" might cover oper-
ations planned years in the future and
miles away.

The time limitation should not
apply to physically related sites, how-
ever, or else the mining of what is In
reality a larger nonexempt mine may
fall within the exemption. Should the
1-year period apply to physically relat-
ed sites, an operator could phase the
operation so as to affect less than 2
acres per year and qualify for the ex-
emption.

OSM has rejected a suggestion to
substitute 250 tons as the standard for
exemption instead of 2 acres, as 250
tons Is a limitation on the Act's cover-
age in the definition of "operator" in
Section 701(13) of the Act. It Is In ad-
dition to, not a substitute for, Section
528 of the Act and OSM cannot
change an explicit standard in the Act
such as the 2-acre standard.

3. Commenters suggested that pro-
posed Paragraph (c), which has been
redesignated as Paragraph (d), should
be stricken or changed. That para-
graph refers to the exemption based
on Section 528(3) of the Act and is ex-
plained in Part '107 of the regulations.
It governs coal extraction which is an
Incidental part of Federal, State, or
local government-financed highway or
other construction. The thrust of the
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comment was considered and rejected
i Part 707 and' therefore-cannot lead
to a; change', Section 70.1. FOr fi-
ther discusslpn see the preamble. to
Part, 707.

4. The Office" has' added' a-new Para-
graph" CaY and' relettered' the Para-
graphs that follow. Paragraph Cc) sets
forth the exemption provided by Sec-
tibr 701(137 of the Act in the definf-
tion: of the word "operator"' for'per-
sons Who remove 250' tons of coal or
less The word "operator" Is not used
in the Act in" all places' at which re-
sponsibilities are imposed on those
who, mine Coalt Hbwever,-there ap-
pears* to' be no ratfona scheme fbr the
use' of the word' "operator" and the
use: of words- such as- "persons" or
"permittee."' This unsystematic usage
not only tends* to support a broad. ex-
emptiorr from Federal regulatibns- for
removing 250: tonw or less' of coal
durftrg' ssurface coal' mining operation
but also ensures- that, if the- exemption
were limited' toL those sections of" the
Act where the word' "operator"' is used,
the results- wourd' be an frrational' and
confusing regulatory- scheme. Thus,
the Office has' adopted. 25(T tons of
coal or Iess- ag a general' exemption
frm regulation of surfice coa mining
and! reclimatlon operations.

This' exemption does not apply to
coal' exploration. Sbction. 512' of' the
Act regulates coal exploration without
regard to how. much coal 1s'removed in
the' process, although' Sdction. 5i2(d)
hinges a requirement of prior approval
on removal' ofmore than. 250' ton.. The
exemption of minihg 250" tons- or, less,
-and the regulation of exploratibn that
removes 250 tons. or less, is consistent
and rational. Explorations- can have
substantial adverse Impacts- over a rer-
atively* large area with the remova of
only insignificant- amount of coar
Moreover,, the regulatory' burden on
coal exploration i' considerabl , lighter
tharr that' on.a- surface coal'minin gand
reclhmation'operations .

5, Ptopoged' Paragraph (d);. which
has been redesignated as Paragraph
Ce), provides' the exemption for coal
extracted' incidental' to the" extraction
of' other'minerals,, an exemption which
appears in' the definitibn of surface
coal mining operations' in. Section
701C28) of the Act.

6. One commenter suggested' that
mining, on rndian lands: should not be
exempted' fronr Paragraph (e) of the
proposed Section, whicth haz been re7-
designated' as' Paragraph (f). R'egula-
tions implementing S'ection 710' of the
Act for' the- mining' of coal" on rudibin
lands. are. located' In: 25 CFR Part 177.
Therefore,. it Is- gpproprriate to, excliTde
that category oft minihng from regula-
tions-i n 30'CFR Chapter V17.

7. It was suggested that proposed
Paragraph (fi, which has, been recdesig-
nated' as Paragraph ('g) be deleted' in
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order that coal- exploration, o Federal
Tands. outslffe the. permit area be in-
cluded. under the coverage, of the
Chapter. This proposal, was rejected.
Section. 512(eX" of the. Act provides, that
exproratfon. on. Federal lands. Is to. be
regulated. under Section 4. of the Fed-
eral. Coal Leasing. AmendmentsiAct of
1975, and not under SMCRA. Howev-
er, Section 4 applies only to coal explo-
ration on unleasedl lands. Because of
this, OSM believes the' Act. does, not
prevent OSM Trom- regulating coaL ex-
ploration. withimn permit- area.: on. Fed-
eral lands ' See the preamble- to Part
740 formore discussion.

8,. Finally,, it: was- suggested, that the
exemptions-be expanded, to, exclude- all

.small operators, from coverage by, the
Act until. the! law' and' regulations; can
be changecL OSMI has; declined: to
follow this- suggestion.- OSM. cannot
create new exemptions not authorized
in, the' Act where it is clear that Com
gress considered the Acts; application
tc sndl opemtor aid:, specified cer-
tam. exemptions i= Sections 502(c): and
507(c; and the definition; off operator
in Sctlon 7011.

_§,700.17. Petition stoinitiaterulemnaking.
Authority for this: Section. li;, found

inr Section, 201(gY. of the Actwhich pro-
vides. aw- petitioning process, for initf-
ation of aproceed-hg' to- ilsue, amend,
or repeal, rules, issued! under the, Act.
This process: is. set: forth- in, Section
7001121- of the! regulations and is basi
cally the same as- that of the initial
regt ratorr program. -

A change, from- the, initial, program
regulation o petitions -places- a
burdenupor theL petitioner to, present.
fast, technical jUstiffcation, and' legal
arguments-which- support the petition.
If the petition concerns an exiting
rule, iV must present jbstifIcatfonw and
arguments no' consideredf l' the'previ-
ous ralemaklng. The Director has- au-
thority to, reject a petiton: whfch- does
not provide, this' informatibn' and
create a reasonable- basis' for further
consideration • of the need! to issue,
amend' or repeal' a rule. This. is' also' in-
tendbd to eliihate the need for fun-
ther" consideratfon of' petitions which
are fi*olbus- and db, not provide, a
minimum' threshold. of information
meriting-the initatibkn of the adrnis-
trative- process.

The Dikecto's- decision on a petition
.s' a. final' decison for the D'epartment.
Thi' ha the effbct of opening the op-
portunity- forjudicial review of the d'e-
cisoi,without further appealS, within
the Department.

I. In response to a comment on- See-
tion- 70f0ff . OSM has eliminated
"State or locar government' from
P'aragraph: (a). The reference-is not rem
quirec because State and.'Iocat goverm
mentsg-are fncludedfl.the d'efinlton.of

"person;' thereby entitling them, to
petition.

2 OSMI has, rejected. comments
whiblu suggested. that Paragraph. (cJ be
changed to provide for direct, notifica-
tion. to the petitioner rather than pub-
lIcationln.the. FrDz= RSIsTRr; OISM
feels notification in the FEDRA.L R1;.
iszrn= is. the better course because It
notifies. the broadest possible group
who may be' interested In the petition,

3. It. was also suggested. that Para-
graph (c) be: changed to, require a
public hearing. OSM believes that, a
public hearing may not be necepsary
in all cases. It Is; sufficient, therefore,
to provide' for discretionarr hearings,
If hearings on the'petition would be
hell)ful, OSMi anticipate- holding
them. Hearings; will be conducted as
part of the rulemaking, process; It one
isinitiated.

4. Some commenters recommended
kevisihg the Section to, provide' for ju-
dicial review pursuant to. Section 526
of the Act if' a- petitibn is, crenied'. By
making the Director's. decision, final
for the Department, the d'eclsion, will
be subject to Judicial review. Specify-
ing that' j'uditfall review is- pursuant to
Section 526; of the- Act is unnecessary.
Section. 526. is- applicable according to
,Its terms: Adding language' to' the reg-
ul'ation, could' noti serve to- confer tirN -
diction under -Sectfont 526 If Sctlion
526- did not confer jurisdiction, by' Its
own' terms.

6. A commenter suggested, adding
"practical reasons for the, change...
if any"' to 70012(b) saying this- It one
of the most important things- to' con'
sider when deciding whetherto amend
a rule: OSM agrees- that practical' re.
sons' are important factors to- consider
but believes these will be' reflected
through "facts" whiclr merit issuing, or
amending a rule. Therefore, because
"facts" are inclUded' In 70G.12Mh), OSM
found flo' reason to' add' the suggested
language.

6. Connenters' recommended debt-
ingfromn 700:1=(0) the sentence "facts,
technicalljustification, or law previous-
lr considered In a.petition on ruIemal-
ng on the same issue shall not be

d 'und' to provide a reasonable. basis."
The commenters felt that situations,
Ideas and experience wlth, a rule, over
time may change and. make previously
rejected' facts,, technicalr bustification
or'law relevant. OSM agrees with. this
rationale but once againfeelstha the'
commenter' concern, is addressed, by
the final language. In. essence. the
commenters are saying, that over time
facts concerng the Implementation
or experience with a, regulation may
change.Therefbre., new facts.would be
relevant to. a decision whether to issue
or amend' a rule and would. be consid-
ered. For this reason, OSM. has, not
adbptedcthe commenters' suggestion.
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1 7. A commenter suggested deleting
"technical justification" from
700.12(b) and revising 700.12(c) to re-
quire publication of a notice in the
FEDERA REGiSER on every petition,
regardless of whether it was supported
by new facts, technical justification or
law. The commenter suggested that
the technical justification is to be elic-
ited by the notice process and its ab-
sence in the petition should not pre-
clude publication of the petition in the
FEDERAL REGrsTEr.

OSM has rejected this comment.
Section 201(g)(2) of the Act requires
that petitions set forth the "facts"
claimed to establish the need to issue,
amend or repeal a rule. OSM believes
it to be within its rulemaking authori-
ty in Section 20I(c)(2) of the Act to
amplify what is meant by "facts" to
include technical justification and
legal issues in order to limit frivolous
or unsubstantiated petitions. Such pe-
titions could be used as an attempt to
divert OSM personnel from fulfilling
other functions under the Act and reg-
ulatory program by consuming their
time and energy in processing unsub-
stantiated petitions. Thus, some mini-
mum threshold is essential. OSM does
not, however, intend to apply this
standard so rigorously as to deny peti-
tions which present a minimal justifi-
cation which establishes the need to
issue, amend or repeal a rule.

8. A commenter objected to the Di-
rector's decision granting or denying a
petition being final for the Depart-
ment. Instead the commenter suggest-
ed an administrative appeal mecha-
nism be substituted which the corn-
menter felt would provide a less bur-
densome recourse from the Director's
decision.

OSM has not adopted this sugges-
tion. OSM believes the factors which
will be the basis for granting or deny-
ing a petition are fundamental to the
Director's management and adminis-
tration of the Act. For this reason the
basis for the Director's decision, is best
reviewed by a court rather than an ad-
ministrative review board of the De-
partment.

,§700.l3 Notice of citizen suits.
This regulation is repeated from the

initial program regulations, with only
minor changes for clarification.

1. OSM received comments suggest-
ing that the alleged violator needs
more protection pertaining to notifica-
tion. One recommendation would add
a requirement to Paragraph (e)(1)
that the complainant state an exact
reference to the allegedly violated pro-
vision. This suggestion would have
more force if Section 700.13 were deal-
ing with a court pleading which
almost certainly would be prepared by
an attorney. However, Section 700.13
deals only with notice of intent to sue

and may be prepared by a nonattor-
ney. For that reason, the requirement
to provide information which Is suffi-
cient to advise the recipient of the al-
leged violation was used rather then
requiring citation to the specific regu.
lation alleged to be violated. OSM be-
lieves retaining this approach Is better
since the recipient will receive enough
information to understand the basis of
the accusation.

2. Other commenters suggested re-
placing Paragraph (d) with a provision
that completion of service be made in
accordance with either local court
rules or the Federal Rules of Civil Pro-
cedure. This is an appropriate com-
ment for the filing of a suit but not
for the the 60-day notice. OSM feels
that imposing that degree of formality
on the notice of intent to sue Is unnec-
essary.

3. It was also suggested that the re-
quirement of service by certified mail
be deleted from the Section because It
s not required in the Act and Is bur-
densome and costly. Cerfification
serves as proof that a letter has been
sent to the Secretary of the Interior,
the OSM Director, the appropriate
State regulatory authority, and the al-
leged violator. Certification also pro-
vides a precise date for determining
the beginning of the 60-day period. FI-
nally, certification serves as protection
for the citizen in the event the letter
is not received by one of the parties.
OS1, has decided to retain the re-
quirement because the burden and
cost are small in comparison to the
certainty provided.

4. One commenter also expressed
concern that operators will be subject
to harassment through unwarranted
citizen suits, and, therefore, recom-
mended that a Section be added to the
regulations, comparable to Section
518(g) of the Act, providing a criminal
penalty for frivolous and unwarranted
accusations. Section 518(g) of the Act
would apply to certain citizen actions
of concern to the commenter. Al-
though the. provision could be repeat-
ed in the regulations, other statutory
criminal sanctions are not being re-
peated. OS1, cannot by regulation
create criminal sanctions for those ac-
tions of concern to the commenter
which are not covered by Subsection
518(g) of the Act. That power is re-
served to Congress.

§ 700.14 Availability ofrecords.
Paragraph (a) indicates that the rec-

ords are to be available at the office of
the regulatory authority geographical-
ly closest to the area to which the doc-
ument pertains.

1. One commenter suggested chang-
ing the Section to require that records
"be retained at the mine office and
sent to the appropriate State or Feder-
al regulatory authority having Juris-

diction over the area on request only."
The comment misconstrues the appli-
cability of the regulation. The regula-
tion applies to OSM and the States,
not operators.

2. Another comment recommended
that Paragraph (a) be reworded to
clarify where records are to be made
available. 05, believes, however, that
the wording of Paragraph (a) is suffi-
cient to ndicate that records are to be
retained at the regulatory authority
office which is geographically closest
to the area involved.

§700.15 Computation of time
These regulations are repeated from

the initial program regulations, with
only minor changes for clarification.

The Office has considered a sugges-
tion that "work stoppages due to labor
disputes" be excluded from the com-
putation of time. This Section on com-
putation of time is merely a mechani-
cal aid and is completely neutral on
policy. The thrust of the comment is
aimed at the legal or statutory inter-
pretation or policy Issue of whether a
strike or labor interruption is a de-
fense to an enforcement action and
was, therefore, considered under Sec-
tion 843.18. The Office decided that no
change in the method of computing
time under Section 700.15 is
warianted.

PART 701-PERMANENT
REGULATORY PROGRAM

Authority for regulations in this
Part is found in Sections 102, 201,
Title V, 701, 702, 708, 710, 711, 713,
714, 715, 716, 717, and 719 of the Act.

Part 701 of these regulations serves
as a general introduction to the per-
manent regulatory programs promul-
gated In. accordance with the require-
ments of Section 501(b) of the Act
For a general explanation of the ra-
tionale for Part 701 and its relation-
ship to the initial regulatory program
and regulation of surface coal mine
operations on Indian lands, see the
discussion in the preamble to-the pro-
posed rules in 43 FR 41666-41667 (Sep-
tember 18.1978).
§ 701.1 Scope.

1. This Section identifies the Sub-
chapters in Chapter Vii of 30 CFR
which comprise the permanent regula-
tory program. It indicates under which
Subchapter 1he various regulatory
components of the permanent regula-
tory program may be found. Section
701.1 has not materially changed from
that proposed on September 18, 197&

2. Although Section 701-lb)(8)
refers to Subchapter M on the train-
Ing, examination and certification of
blasters, this Subchapter is not being
promulgated in final form at this time.
Instead. the Subchapter will be repro-
posed for additional public comment
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due to the nature of the 'changes
which will need to be made by the
Office of Surface Mining in response
to public comment and internal
reiew. See, explanation for this under
preamble to Subchapter M.

§ 701.2 Objectives.
This Section summarizes the objec-

tives to be achieved by Part 701. Other
than nonsubstantive, editorial
changes, this Section has not changed
from that proposed on September'18,
1978.

§ 701.3 Authority.
This Section reiterates the authority

conferred uipon the Secretary by Sec-
tions 501(b) and 523 of the Surface
Mining Control and Reclamation Act
to promulgate iegulations implement-
Ing the permanent. regulatory pro-
gram. The final sentence as it ap-
peared in the proposed regulations of
September 18, 1978, has been' deleted.
The deleted sentence indicated that
the Secretary had delegated his rule-
making authority to the Director of
the Office of Surface Mining. Delega-
tion of authority to promulgate these
regulations is an internal administra-
tive matter within the Department of
the Interior. Rules and amendments
to them relating to the permanent reg-
ulatory program may, in some cases,
be promulgated by the Secretary and
n other cases by the Director. The de-

letion of this sentence is necessary to
preserve this internal administrative
flexibility.

§ 701.4 Responsibility.
Authority for this Section is found

in the Act at Sections 102, 201, 501,
503, 504, 512, 517, 521, and 523. The
basic rationale and purpose 'of this
Section is set forth in the preamble on
the proposed regulations at 43 FR
41667 (September 18, 1978)., Comments
were received on this Section which
have resulted in certain changes being
made'for the final regulations.

1. A commenter suggested that the
language in Section 701.4(a) be
changed to indicate that the State reg-
ulatory authority "shall" assume pri-
mary responsibility fok regulation if
its program is approved, rather than
the State regulatory authority "may"
assume such responsibility. The com-
menter suggested that the word im-
plied some degree of residual discre-
tion or subsequent action by the Sec-.
retary. The use of 'the word "may" in
the proposed regulations was not in-'
tended to suggest such residual discre-
tion in the Secretary, but rather that
the State has the choice initially
whether to request program approval
in order to assume primary Jurisdio-
tion. In response to the comment and
because, if the program is approved,
the State is required to assume pri-
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mary responsibility, OSM has accept-
ed the comment and substituted the
word "shall" for the word "may" in
the first sentence of Section 701.4(a).

2. Comments were received suggest-
ing that the use of the word "primary"
in the -first sentence of Section
701.4(a) did not reflect the statutory
language and should be replaced with
the word "exclusive." Section 503 of
the Act uses the phrase "exclusive ju-
risdiction." However, that phrase is
followed by-the clause "except as pro-
vided in Sections 521 and 523 and Title
IV of this Act." OSM believes that use
of the word "exclusive" is misleading
because, in fact, the Office of Surface
Mining retains 'certain responsibilities
during an approved State program.
For example, OSM inspectors can
issue notices of violation and cessation
orders, under Section 521(a) in those
instances where a State fails to act
after being notified by OSM of a po-
tential violation. Furthermore, the
State's jurisdiction is not exclusive on
Federal lands and applies only if a co-
operative agreement exists- pursuant
to Section 523(c). Even with such a co-
operative agreement, the Secretary re-
tains the duty to approve mining plans
on Federal lands and to designate,
pursuant to Section 522 of the Act,
certain Federal lands as unsuitable for-
surface coal mining. Because of these
responsibilities which remain with the
Secretary, OSM believes that the word
"primary" more accurately reflects
the Federal and State relationship
during implementation of a State pro-
gram.

3. A commenter suggested that the
language in Section 701.4(b) be
changed to read "while a state regula-
tory program is in effect, the Office's
primary. responsibility includes ...."
The commenter-felt this change would
more accurately describe the Federal
and State relationship during imple-
mentation of a State program. An-
other commenter suggested that this
Section should state that "while a
State regulatory program is in effect,
the Office's responsibility is limited to
.." The Office considered these al-

ternatives. With respect to the first al-
ternative, including the word "prima-
ry", and deleting the words "but is not
limited to ... " would make no sub-
stantive change in the language and
would not serve to clarify the mean-
ing. The second alternative would
limit the responsibility-of OSM to only
the three items mentioned. The Items
identified are intended to signify
OSM's major arEas of responsibility,.
but because other areas of responsibil-
ity may arise'under the Act, OSM does
not believe this Section should repre-
sent an exclusive list of responsibil-
ities. See, for example, 30 CFR 785.13.

4. Section 701-4(b)(3) is new in the
final regulations and reflects com-

ments received and OSM's analysis of
its statutory authority. The proposed
regulations published on September
18, 1978, and the preamble to this Sec-
tion indicated that during an approved
State program, OSM inspectors could
Issue cessation orders should a State
fail to act in response to information
referred to It by OSM pursuant to Sec-
tion 521(a) of the statute. Commenters
suggested that OSM's authority was
not limited to Issuing cessation orders
under these circumstances, but also In-
cluded authority to issue notices of
violation. Based on these comments
and OSM's analysis of the Act, Section
701.4(b)(3) has been added to reflect
OSM's authority to issue notices of
violation. Readers are referred to the
preamble at Section 843.12(a)(2) of the
regulations for a fuller explanation of
the rationale and authdrity for this
provision.

§ 701.4(b)(4)
This Section appeared in the pro-

posed regulations as Section
701.4(b)(3),and has been redesignated
to provide for the new Section
701.4(b)(3). This Section remains un-
changed from the proposed regulation,
except with a clause added to clarify
an inspector's authority to include af-
firmative obligations when'Issuing ces-
sation orders. This authority Is derived
from Sections 102, 201, and 521(a)(2)
of the Act. This language Is added
merely to clarify and be consistent
with the operative provisions of the
regulations at Section 843.11.

§ 701.4(c)
This provision of the regulations

sets forth the responsibilities of the
Office with respect to implementing a
Fed1eral program in a State. This Sec-
tion is the same as It appeared in the
regulations, except for minor editorial
changes intended to clarify the Sec-
tion's meaning but not to change Its
scope or intent.

§ 701.4(d)
This Section sets forth the responsi.

bilities of the Office to function as the
regulatory authority upon implemen-
tation of a Federal program in a State.,
This Section Is changed from the pro-
posed regulations by editing for clarity
only.

§ 701.4(e)
This provision of the regulations

refers to the Office's authority under
Section 521(b) of the Act to assume re-
sponsibility for enforcing permit con.
ditions, Issuing new or revised permits,
and Issuing necessary notices and
orders when a State falls to enforce ef-
fectively all or any part of Its ap-
proved State program. This Section
refers to Part 733 of the regulations
which sets forth the process which
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will be followed by OSM should it
become necessary to assume such re-
sponsibilities.

A comment was, received suggesting
that OSM. include in this Section spe-
cific examples of when a Federal take-
over of this sort would occur. The
commenter suggested that the bases
for such takeover could include (1) in-
adequate inspection and permit appli-
cation review staff, (2) failiire on the
part of the State regulatory authority
to prosecute violations, or (3) failure
of the State to have an acceptable des-
ignation process.

The essence of this comment was
considered in connection with com-
ments raised in Part 733 of these regu-
lations. The criteria used in the regu-
lations in Part 733 refer to failure on
the part of the State to implement, ad-
minister, maintain, or enforce ade-
quately a part or all of the State pro-
gram. OSM decided to leave these gen-
eral criteria -in the final regulations
rather than specify factual situations
in which Federal enforcement might
be substituted in order to maintain ad-
ministrative flexibility. In certain situ-
ations, the examples given b' the com-
menter might well be the basis for
withdrawing approval of a State pro-
gram under Section 504 of the Act.
However, in other -situations, the ex-
amples might prompt OSM enforce-
ment of a State program under Sec-
tion 521(b) of the Act. OSM believes
that an exhaustive: list of factual ex-
amples would not be possible. The
reader is referred to the preamble to
Part. 733 for further discussion of this
issue.

§ 701.4(f)
This provision of the regulations

sets forth the Secretary's responsibil-
ities for substitution of a Federal pro-
gram for an approved State program.
The final regulations have identified
this responsibility with the Secretary
rather than with the Office. At this
time, it is anticipated that the actions
described would be taken by the Secre-
tary rather than the Director. The Di-
rector may be delegated the authority
at a later date through the Depart-
ment of the Interior's internal proce-
dures.

.§70L4(g)
This Section was inserted in the

final regulations to show the Secre-
tary's -responsibilities with respect to
Federal lands. It provides, by refer-
ence to Subchapter D, that certain re-
sponsibilities are to be retained by the
Secretary, others normally held by the
Secretary are delegated to the Direc-
tor, and still others are shared with
State regulatory authorities under co-
operative agreements.

§ 701.5 Defmlfions.
The terms in this Section are de-

fined under authority of Sections 102,
201, 501, 502, 503, 504, 506, 507, 508,
510, 511, 513, 514, 515. 516, 517, 521,
522, 523, and 701 of the Act. The basis
and purpose of this section was gener-
ally explained at 43 Fed Reg. 41667-
41671 (Sept. 18, 1978).
'Definitions which apply during the
permanent program and which have
the same meaning in more than one
Subchapter of ChapterVI1 are in Sec-
tion 701.5. Definitions generally appli-
cable to all of Chapter VII are in Part
700. If a defined term Is used as de-
fined only in one Subchapter, Part or
Section of the regulations, the term Is
defined in that Subchapter, Part or
Section. The Office believes that the
words not defined in the regulations
have generally accepted meanings that
will not lead to ambiguity or misinter-
pretation.

The principal sources of technical
definitions are American Geological
Institute, Glossary of Geology, 1972;
American Society of Civil Engineers,
Nomenclature of Hydraulics, 1962;
U.S. Bureau of Mines, Dictionary of
Mining, Mineral, and Related Terms.
1968; Bituminous Coal Institute, Glos-
sary of Current and Common Bitumi-
nous Coal Mining Terms, 1947; Soil
Science Society of America, Glossary
of Soi Science Terms, 1970; and Soil
Conservation Society of America, Re-
sources Conservation Glossary, 1976.
Numeious comments were received
-primarily recommending various
changes in the definitions.

Acid drainage 1. Acid drainage from
coal mines has been a problem since
coal first was mined In the 1700's In
the United States. Although acid for-
mation is a natural phenomenon in
certain hydrogeologic settings, mining
of coal has resulted in a. widespread
acid problem by exposing vast quanti-
ties of acid-producing material to an
oxidizing environment (Braley, 1954,
pp. 1-3; See Final ELS at Bm-30/31.)
The U.S. Environmental Protection
Agency defines acid mine drainage, as
"any acidic water draining or flowing
on, or having drained or flowed off,
any area of land affected by mining."
(EPA-670/2-74-093, 1974, p. 214).
Technically, all water having a pH of
less than 7.0 and draining from a
mining area may be considered acid
mine drainage.

However, because USEPA has set a
minimum pH of 6.0 for Its effluent
limitations (EPA-490/1-76/057-a,
1976, Sec. VI) and because pH values
Dutside the range of 6.0-8.5 In natural
waters are indicative of stress, the
Office has elected to consider water
having a pH of less than 6.0 and drain-
ing from mining areas as "acid mine
drainage." This Is the primary basis
for the terms "acid drainage" and/or

"acid mine drainage" in Sections
816.50 and 817.55 of the regulations
and Section BI1, page 30 of the Final
Environmental Statement (OSM-]EIS-
1979).

2. The occurrence of acid drainage
from nonmined natural settings has
been documented by Braley (1954. pp.
1-3) and other investigators; such situ-
ations are not within the regulatory
scope of the Act. However, when
mining activities are proposed or con-
ducted in such areas, It is presumed
that the permit applicant has prior
knowledge of natural acid production
and the probability of augmenting
acid production by mining. (See 30
CFR 779.14, 779.16(b), 783.14.
783.16(b).) The Office believes that
the operator must assume responsibili-
ty for the environmental consequences
of mining in these areas and, there-
fore, assumes responsibility for acid
production and acid drainage. There is
no known feasible way, once mining
has altered the natural geohydrologie
environment, to separate the effects of
"natural" acid production from those
resulting from mining activities.

3. When preliminary hydrologic and
soils investigations show that those
materials will yield drainage with pH
values of less than 6.0, the Office be-
lieves that adequate forewarning of
the likelihood of encountering acid-
producing conditions exists, and that
these data may be useful in making
management decisions to acquire
treatment facilities or to .decline
mining. Whether a mine is termed
"active" or "inactive" has no bdaring
upon the concept of acid drainage,
only upon fixing responsibility of re-
medial efforts as required by the Act.
Therefore, as a definitional matter.
add drainage is defined to include any
such drainage from coal mining.

4. The definition was expanded to in-
clude the phrase "and in which total
acidity exceeds total alkalinity." This
was done because the pH alone can oc-
casionally be insufficient as an indica-
tion of acid drainage. Occasionally, a
stream in Its natural state will fal
briefly and slightly below a PH of 6;
however, its acidity will not exceed its
alkalinity. The additional test is cur-
rently used by the Pennsylvania De-
partment of Environmental Resources
to Identify acid drainage.

Acid-formitng materiaL No comments
were received on this definition, and it
is unchanged from the proposed regu-
lations. The basis for the definition is
knowledge of the process of acid pro-
duction from mineral materials Ca-
rucclo, P. T and Parizek, 1968. An
Evaluation of Factors Affecting Acid
Mine Drainage Production and the
Ground-Water Interactions in Select-
ed Areas of Western Pennsylvania, in
Second Symposium on Coal ine
Drainage Research, Mellon Institute,

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979

14919



RULES AND REGULATIONS

Pittsburgh, Pa., Bituminous Coal Re-
search Inc., Monroeville, Pa., preprint,
pp. 107-151; Emrich and Merritt, 1969;
Smith et al., 1978. The definition fol-
lows closely the concept of the defini-
tion for the term found in Grim, E. C.,
and Hill, R. D., 1974, Environmental
Protection in Surface Mining of Coal,
U.S. EPA Publication, "EPA670/2-74-
093, p. 214".
Affected Area/Permit Area/Mine Plan Are af

Adjacent Area/Disturbed Area
Introduction: These five terms are

the key terms used throughout the
permanent program regulations to dis-
tinguish among various areas of land
and water, in a geographic or spatial
sense, which are to be protected or-
regulated. Legal authority for defining
these terms is Sections 102, 201, 501,
503, 504,.506, 507,.508, 509, 510, 511,
515, 516, 517, 519, 522, 523, and 701 of
the Act.

As proposed, it was Intended that
"affected area," "permit area," "'mine
plan area," and "adjacent area" be de-
fined and used upon one conceptual
basis. "Affected area" was intended to
be wheZe surface coal mining and rec-
lamation operations were conducted or
located at any time "Permit area" was
intended to be where those operations
were authorized under the permit to
be conducted within the term of the
veni W generally a maximum of five
years. "Mine plan area" was intended
to be where those operations were au-
thorized to be conducted throughout
the entire life of the operations, or the
total of all permit areas for the oper-
ations. "Permit area" and "mine plan
area" were, therefore, intended to rep-
resent temporal distinctions in the un-
derlying spatial concept represented
by "affected area." "Adjacent area"
was intended to be the geographically
separate area from the "affected area"
which could receive impacts from the
conduct of surface coal mining and
reclamation operations in the "affect-
ed area." "Disturbed area" was intend-
ed to describe those areas where
mining operations would remove top-
sol, vegetation, or overburden and was
defined principally to specify portions
of the "affected area" needing special
attention for protection of the hydro-
logic balance.

The Office received substantial com-
ment§ on these terms, both with- re-
spect to the proposed definitions in
Section 701.5 and the useg of these
terms in the rest of the proposed
rules, particularly in Subchapter G. In
response to comments, the Office has
made major modifications in the defi- -
nitions of these terms found in the
final rules at both Section 701.5 and in
the way these terms are used in the
rest of the final rules. However, no
substantial changes were made in the
basic concepts discussed above, as rep-

resenting the Office's intention in pro-
posing the definitions.

A. AFFECTED AREA

1. As proposed, this definition speci-
fied that it included resources "dis-
turbed or utilized" within the permit
area for surface mining activities. Am-
biguity, however, was created by the
proposed definition of "permit area,"
which covered all areas within the
boundaries of the permit and the pro-
vision in the definition of the "mine
plan areas," that "permit" and "affect-
ed areas" would always be the same.
To ensure that no confusion exists in
the application of the term "affected
area," the final rule has been revised
to specify that "affected area" is any
area where surface coal mining activi-
ties are conducted or located.

2. For underground mining activi-
ties, the proposed rule created ambigu-
ity by use of the term "affected during
the term of the permit" and was criti-
cized by commenters as being too sub-
jective. In the final rules, this ambigu-
ity has been eliminated, by specifying
that the "affected area" is where un-
derground mining activities are con-
ducted or located at the surface and
also is lands overlying underground
mine workings.

3. Regarding lands overlying under-
ground mine workings, the Office
notes that many commenters objected
to the inclusion of those areas within
the definition of affected area. The
commenters argued that surface areas
where facilities are built or actual ex-
cavationi occurs should 'be the only
places regulated by the Act. The
Office did not accept these comments,
finding that Congress intended that
the Act's Title V regulatory program
protect surface areas overlying under-
ground workings. This congressional
intention is evident from the express
provisions of Sections 516(b)(1) and
516(c) of the Act, protecting the use of
surface lands from subsidence. There-
fore, the Office decided to retain cov-
erage of lands overlying underground
mine workings in the definition of af-
fected area, so that Subchapters G
and K would clearly apply to those
lands.

4. A commenter's objection that the
definition of "affected area" should be
limited to only those areas where over-
burden is removed or deposited was re-
jected, becaue the basis for the defi-
nition is the conduct or location of
surface coal mining operations, which,
as defined in Section 701(28) of the
Act includes many other operations
and activities.

B. PkEYMT AREA

1. This definition was changed in the
final rules to rely on only a spatial
concept. The definition now includes
the area designated on the approved

permit application maps which must
contain, at a minimum, all the "affect-
ed area" during the term of that
permit. The approach in the proposed
definition based on the concept of Im-
pacted resources was rejected.

Areas which will be "affected" (e.g.
where surface coal mining and recla-
mations will be conducted or located)
during the term of the permit must be
included "at a minimum." This leaves
to the discretion of the regulatory au-
thority whether or not to include
areas which will not be "affected" by
the operation within the term of the
permit. In response to comments, the
language in the proposed definition
which tied the definition of permit
area to coverage by a performance
bond was deleted, leaving that matter
to be specifically addressed in Sub-
chapter J of the final rules.

2. Several commenters recommended
that the distinction between "permit
area" and "mine plan area" be
dropped, with "permit area" defined
as "mine plan area" as now defined.
The reasons for this proposal were as-
sertedly to protect the operator's right
to automatic permit renewal, rather
than requiring operators to apply for a
new permit every five years.

OSM rejected this" suggestion, be-
cause under the Act the applicant or-
dinarily receives permission to mine
and the right of successive renewal
only for the geographic area which
was subject to full review by the regu-
latory authority under the Initial ap-
plication. Sections 102(c)-(d), 606(d),
and 510(b) of the Act. Since permits
are ordinarily limited to a five-year
term under Section 506(b) of the Act,
the entire mine plan area is not scruti-
nized in the initial review in the same
degree of detail as is the permit area.
The permittee will not, therefore,
have demonstrated to the regulatory
authority in the initial application
that reclamation of successive permit
areas is feasible, as required by Sec-
tion 506(d) of the Act before automat-
Ic permit renewal may be allowed.

Regarding these commenters' con-
tentions that failure to provide for
automatic renewal of the permit for
the entire mine plan area will adverse-
ly affect the industry's ability to
obtain development capital, the Office
first notes that if a legitimate need for
a long-life permit is shown, the Act
(Section 506(b)) and Yegulations (30
CFR 786.25(a)) authorize an exception
to the five-year limitation on the life
of the permit. Moreover, the concerns
of these commenters appeared to be
contradicted by other industry com-

-menters, who objected to requiring
permit applications to cover the entire
mine plan area as imposing undue
front-end costs on the applicant. Thus,
if the Office were to allow all permits
to be automatically Issued for the
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entire life of the mine, the informa-
tion requirements on a national basis
for details of the entire mine plan area
on the same scale as the permit area
in the initial permit application
(which the Office does not require)
would apparently be too great for the
industry, as a whole, to absorb.

3. Several commenters suggested
that the language "whether or not the
areas will be impacted by surface coal
mining and reclamation operations"
bp deleted from the definition of
"permit area" to allow release of the
performance bonds on unaffected
areas. OSM adopted this recommenda-
tion, leaving the question of whether
bonding should be required for unaf-
fected areas within the permit area
largely to individual regulatory au-
thorities under Subchapter J, because
not all unaffected areas need to be
covered by a bond.

4. One commenter recommended
that the area included in the "permit
area" be merely that area approved by
the regulatory authority for inclusion
in the permit area, deleting the lan-
guage which indicates that the area of
the map submitted by the applicant
with its application must be included
in the "permit area." This was reject-
ed, because defining permit area as
land designated on maps is expressly
required by Sections 507(b)(13) and
701(17) of the Act.

5. Several commenters recommended
that a distinction be drawn in the defi-
nition'of "permit area" between sur-
face and underground mining. They
said underground mining involves an
initial disturbance of the surface, with
little additional disturbance during
the life of the mine. They recommend-
ed that subsidence problems be dealt
with_ in the performance standards,
rather than in the definitions. OSM
rejected this proposal, because .under-
ground mining can have continuing ef-
fects on the surface, as evidenced by
Sections 516(b)(1) and (c) of the Act
and as explained in the technical lit-
erature cited in the preamble to- Sec-
tions 817.121-817.126 of the regula-
tions. Because subsidence effects are
regulated under- both the permitting
provisions of Subehapter G, the per-
formance and design standards of Sub-
chapter K, and the inspection and en-
forcement provisions of Subchapter L,
the definition'of permit area in Sec-
tion 701.5 must include all surface
areas over underground mine work-
ings.

C. MINE PLAN AEA

1. The definition of this term was
modified in the final rule to reflect
more clearly the Office's intention
that the term is to cover all "affected
areas" for the entire life of the oper-
ations, so that it includes all of the in-
dividual permit areas for those oper-
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ations. The definition retains the lan-
guage of the proposed rule which ex-
plained the relationships of "affect-
ed," "adjacent," "permit" and "mine
plan" areas, so that the reader of the
regulation clearly understands the re-
lationship between each of these
terms.

2. Several commenters recommended
that the phrase "life of the mine" in
the proposed rules be deleted, because
this requires regulation of a geo-
graphically larger area than the Act
aliqws. These commenters also recom-
mended that "permit area" always be
used in place of "mine plan area"
throughout the regulations. The prin-
cipal commenter objected to the use of
the term "mine plan area" in several
of the informational requirements In
the regulations on permit applications
and reclamation plans. Commenters
argued that Congress explicitly re-
quired information on an area larger
than the permit area in several In-
stances, and that where the Act does
not contain such explicit language, in-
formation can be required only for the
permit area Itself.

Those arguments are not supported
by the language of the Act, as dis-
cussed in greater detail below. In addi-
tion, the Act requires the regulatory
authority to make Its permitting deci-
sions on whether the Act and regula-
tions can be met based on complete
and adequate Information. (See Sec-
tions 507-510 of the Act.) Because of
the interrelationship of different ele-
ments of the environment, adequate
information must include data con-
cerning resources outside of the imme-
diate permfit area.

(a). It should first be noted that the
commenters' statements that Congress
made a distinction in the Act between
"permit area" and "mine plan area"
are inaccurate. The phrase "mine plan
area" is not explicitly used in the Act,
but is a term defined by OSM to Im-
plement the Act. "Mine plan area" Is
used to enable the regulatory authori-
ty to insure that sufficient informa-
tion is provided in an application so
that a determination can be made as
to a permit applicant's ability to
comply with the Act and regulations.

(b). A cardinal rule of statutory con-
struction is that ambiguous statutory
language should be construed to serve
the purposes of the statute, rather
than to undermine the statute or
make 'it inefficient. In Re Surface
Mining Regulation Litigation, 456 F.
Supp. 1301, 1323 N. 27 (D.D.C., 1978).
Thus, unless the language of the Act
clearly indicates otherwise, its provi-
sions should be construed so that they
further rather than defeat the Act's
environmental purposes as reflected In
Section 102 of the Act.

The language of the Act cited by the
commenters, as supporting their argu-
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ment for narrower informational re-
quirements, is not clear, unambiguous
language. They cited Sections
507(b)(11) and (12), and 508(a)(1) of
the Act, as specifically requiring infor-
mation concerning hydrology, clima-
tology, and Identification of lands sub-
ject to mining operations for areas
larger than the permit area. The
Office does not dispute this reading of
those sections. However, the com-
menters went on to argue, that the
Act, in Sections 507(b)(1), (9), (13), and
(15), "specifies" that other informa-
tion is required for the permit area
only. This statement, like the state-
ment that the Act distinguishes be-
tween "permit areas" and mine plan
areas," Is inaccurate.

Section 507(b)(1) requires that the
permit application contain, "among
other things," information concerning
the persons having a legal interest in
the property "to be mined." This
phrase does not indicate whether it
means property to be mined immedi-
ately under the the first permit for
which the applicant Is applying, or
whether it includes property to be
mined in the future (e.g. over the
entire life of the mine). When an indi-
vidual has a property interest in a
larger coal-containing area around the
permit area, it is reasonable to con-
clude that the "property to be mined"
may include the entire mine plan area.
This is especially true when this lan-
guage is compared to the language of
Section 508(a)(1), which the corn-
menters described as "specifically" re-
quiring information on a broader area;
this Section refers to lands "subject"
to mining and goes on to mention
"subareas for which it is anticipated
that individual permits for mining will
be sought." The phrase, "lands subject
to... mining" is no more specific than
"property-... to be mined." The corn-
menters' arguments that this language
creates a clear distinction between
"mine plan area" and "permit area" is,
therefore, unpersuasive. ,

A similar argument holds true for
the "land to be affected" language
found in Sections 507(b)(9) and (13)
cited by the commenters. Clear evi-
dence that "land to be affected" goes
beyond the permit area is found in
Section 507(b)(4) of the Act, which
refers to "lands to be affected includ-
ing the actual area to be mined" (em-
phasis added). Like "land to be
mined," "land to be affected" is an am-
biguous phrase in the Act that should
not be taken to explicitly forbid the
regulatory authority from requiring
information concerning other areas
within the cumulative areas permitted
during the entire life of the mine.

Concededly, there are several sec-
tions of the statute which contain lan-
guage which appears to focus more
closely on the permit area. Section

FEDERAL REGISTER, YOL 44, NO. 50-TUESDAY, MARCH 13, 1979



14922

507(b)(9) refers to the "area of land
within the permit area" which the ap-
plicant has a right to minie. Section
507(b)(13) requires legal information
concerning "areas abutting the permit
area" and the location of buildings
".'.. within one thousand feet of the
permit area." Finally, Section
507(b)(15) requires information con-
cerning the coal in the "permit area."

However, the commenters- conten-
tion that this more limited language
means that all other environmental re-
sources information need only be pro-
vided for ;the permit area overstates
the case. These sections do not specifi-
cally forbid the regulatory authority
from requiring the information for the
mine plan area. When read in the
light of the rules for statutory con-
struction discussed earlier, the lan-
guage of sections 507(b)(1), 507(b)(4),
508(a)(1), 508(a)(14), and 510 of the
,Act, and the purposes of the Act, the
Office does not construe the statutory
language cited by commenters to
forbid the regulatory authority from
gathering information which is neces-
sary in order to determine whether or
not the operations described in the
permit application will be able to meet
the performance standards.
Wo) The technical literature empha-

sizes that successful reclamation and
reduction of adverse impacts from coal
mining depends upon adequate infor-
mation regarding the physical, chemi-
cal, and biologic conditions both on
and off the mine site. Grim and Hill,
Environm,ntal Protection in Surface
Mining of Coal, p. 17, (1974); Arthur
H. Johnson, Jon Berger and Ian I,
McHarg, Landscape Analysis for Eco-
logically Sound Land Use Planning, p.
2; USEPA, 1976, Erosion and Sediment
Control, Vol. 1 at 74.

For example, blasting can cause
widespread effects such as flyrock,
which can land long distances from
the explosion Itself. Gustafsson, p. 86;
Hearings on H.R. 2 before the Sub-
committee on Energy and Environ;
ment of the House Committee on Inte-
rior and Instilar Affairs, 95th Cong.,
1st Sess. Part ., p. 313 (1977). Blasting
can also cause ground vibrations and
air blast damage at substantial'.dis--
tances from the mine site, as is recog-
nized in Section 515(b)(15)(E) of the
Act, which requires preblasting sur-
veys where requested by individuals
residing within one-half mile of the
permit area, as well as In the technical
literature. Gustafsson, p. 217.

Another example of the far-reaching
effects of surface mining is fugitive
dust emissions, which can pollute the
air in an area much larger than the
permit area. Francis X. Murray, Where
We Agree-Report of the National Coal
Policy Project (1978), Vol. 2, p. 206;
U.S. Environmental Protection
Agency, Survey of Fugitive Dustfrom
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Coal Mines (1978), EPA 908/1-78-003,
p. 1; ERT Doe. Nq. P-3549 Assessment
of Particulate Matter Impacts Associ-
ated with Strip Mining Activities: Fu-
gitive -Dust and the Proposed Surface
Coal Mining Regulation (1978), p. 4-1.
Surface mining can also have wide-
spread effects on fish and wildlife, pri-
marily because of its effects on their
habitat. An Environmental Guide to
Western Surface Mining. Part II:
Impact, Mitigation and Monitoring,
FWS/OBS 78/05, pp. 111-104-139;
Methods for the Assessment and Pre-
diction of Mineral Mining Impacts on
Aquatic Communities: A Review and
Analysis, FWS/ OBS-78/30 (1978), pp.
5, 15. (See also, preamble discussion to
Section 816.97).

(d) The legislative history of the Act
also reveals the need for the regula-
tory scheme under Title V of the Act
to be adequate to protect lands- and
waters outside the immediate permit
area. Congress intended that the in-
formation required in the permit
system be thorough and complete, so
that the regulatory agency can make
an informed decision on whether an
applicant will be able to meet the per-
formance standards and reclamation
requirements of the Act. Congress was
clearly aware that adequate data Is
crucial to intelligent decislonmaking
about environmental matters:

In any coal surface 'mining regulatory
system, the determination that reclamation
can or cannot be accomplished In an area
proposed to be mined depends initially upon
the judgment of, the regulatory agency. Ex-
perience has shown that without a thor-
ough and comprehensive analysis both by
the agency and by otlier affected parties.
based upon adequate data, this Judgment Is
apt to reflect the economic interest in ex-
panding a State's mining industry. Valid en-
vironmental factors tend to receive short
shrift. HR. Rep. No. 95-218, 95th cong. 1st
Sess. 91 (1977).

As the House Report indicates, Con-
gress intended permit applicants to
submit information for areas outside
the permit area itself:

The physical parameteri of the mining
site and its environs must be clearly set
forth in the application, so as to yield an ac-
curate :picture of the geologic, hydrologic,
surficial, developmental, ecological and gen-
eral land use features of the landscape
which will be affected directly or Indirectly
by the operator. H.R. Rep. No. 95-218, 95th
Cong., 1st Sess. 91 (1977). (Emphasis added)

Thus, the legislative history indi-
cates that decisions about cumulative
impacts of mining in an-area must be
made; that they must be based on ade-
quate data, including areas outside the
immediate permit area, and that appli-
cants are to be the source of the data.
Therefore, the Act's permit applica-
tion requirements should not be con-
strued in such a way as to undermine
these purposes.

(e) The need for adequate informa-
tion on wide areas is especially clear,
when one considers the nature of envi-
ronmental decision-making. The regu-
latory authority will be unable to
assess the environmental effects of
proposed mining, If It has the Informa-
tion only for the mine site Itself, Envi-
ronmental effects cannot be assessed
for discrete units of land; these effects
spill over property lines and similar ar-
tificial boundaries, as discussed above.
A recognition of the interrelationship
of natural ecological systems lies at
the heart of the Act. See Sections
101(c) and (d) and 102 of the Act. The
effects of consecutive permit renewals
may be far greater than the sum of
the effects of each individual permit,
and blindness to large, catastrophic
cumulative effects could be the source
of the damages which the Act is In.
tended to prevent.

(f) The commenters' arguments ap-
peared to utilize the legal principle
that "expression of one thing Is the
exclusion of another." They argue
that, because Congress, In several In-
stances, explicitly required informa-
tion for an area larger than the permit
area, the failure in the Act to require
such information explicitly should be
taken as forbidding such a require-
ment. There are several flaws in that
reasoning.

The commenters' principle Is merely
a tool to aid In construing statutory
language and should not be used to
thwart a statute's purpose. Legislative
intent overrides other considerations
in construing a statute, and the con-
menters' principle is increasingly dis-
favored by modern courts. National
Petroleum Refiners Ass'n v. FTC, 482
F.2d 672 (D.C. Cir. 1973), cert den., 415
U.S. 951. FUrthermore, the principle
should not be applied in cases where
something was expressly mentioned
on because of caution and not to ex-
clude other things. Thus, Congress
mentioned that the regulatory author-
ity may require information concern-
ing hydrology, climatology and Identi-
fication of lands subJect to mining in
areas broader than the permit area,
because It was especially aware of the
need for this Information and not be-
cause It considered It unimportant to
have broad- information on other sub-
jects. H.R. Rep. No. 95-218, supra at
91.

Moreover, the regulations com-
plained of -do not rest solely on Sec-
tions 507(b)(1), (9), (13), and (15) of
the Act. Section 508(a)(14) states that
the reclamation plan, which is submit-'
ted as part of the permit application
under Section 507(d), shall contain
"such other requirements as the regu-
latory authority shall prescribe by reg-
ulations." Many sections of the regula-
tions rely on'Section 508(a)(14) of the
Act as authority. Sections 779.24(a)
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and (b) rely on the "land to be affect-
ed" language of Section 507(b)(9) of
the Act, and Sections 779.24(d)(3) and
(h) rely on the same phrase in Section
507(b)(13) of the Act.

3. One commenter recommended
that the definition of "mine plan
area" be revised to take into account
the problem of operators who have
several mines within the same general
vicinity and who need to know wheth-
er these mines must be considered to-
gether for regulatory purposes. This
commenter suggested that the revised
definition of "mine plan area" utilize
the concept of a "logical mining unit,"
as in the Federal Coal Leasing Amend-
ments Act of 1975, 30 U.S.C. Section
181 et seq. The commenter also be-
lieved that this change would aid in
coordination between the Act and the
Coal Leasing Amendments.

OSM rejected this comment, because
the Act and the Coal Leasing Amend-
ments are already coordinated in par-
ticular regulations applicable to
mining on Federal lands. 30 CFR Parts
211, 740-745, and 769. Extension of the
use of the "Logical mining unit"
(LMU) concept to private lands is in-
appropriate, because (1) LMU is a de-
velopmental and economical concept
relevant to planning on very large
areas, and (2) non-Federal holdings
are generally too small to make such a
concept useful.

4. One commenter recommended
that the definition of "mine plan
area" include a definition of "sub-
area" in order to clarify its meaning.
OSM rejected this comment as unnec-
essary; use of the term "sub-areas" in
Subchapter G clearly refers to individ-
ual permit areas.

D. ADJACENT AREA

(1) This definition was changed in
the final rule to abahdon the distinc-
tion between permit applications and
the actual conduct of surface mining
and reclamation. The final definition
also deletes the special concepts of
"near" and "contiguous", to focus, in-
stead, on protected resources which
may be impacted. The phrase "affect-
ed area, permit area, or mine plan
area, depending on the context in
which adjacent area is used" was
added, instead of addressing only
"'mine plan area," to more clearly re-
flect the Office's intention that lands
outside any of these areas are poten-
tially "adjacent area" depending on
the particular context in which they
are used.

(2) A number of commenters recom-
mended that "adjacent area" be limit-
ed to 2,000 feet or 1/2 mile from the
mine plan area or to locations which
are contiguous to permit areas, so that
permittees would not be held responsi-
ble for damages at long distances from
the mine site. OSM rejected these sug-
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gestions, because the Act does not afi-
thorize such limitations. The Act
broadly requires protection of the en-
vironment, as discussed above In rela-
tion to the comments on the definition
of "mine plan area."

(3) Another commenter recommend-
ed that "near" be replaced by "are in
the vicinity of," because "near" alleg-
edly connotes spatial closeness "with-
out regard to the watershed bound-
aries and environmental variations in-
cluding such parameters as wind-speed
and direction." Neither "near" nor "in
the vicinity of," are used in the final
definition, because the definition was
changed to rely only on adverse Im-
pacts on protected resources, rather
than on a particular spatial concept.

(4) A number of commenters recom-
mended that the phrase "determined
on a site-by-site basis by the regula-
tory authority" be added after "near a
mine plan area" in order to clarify the
use of "near." It was not necessary to
adopt this recommendation, as the
definition was changed to delete the
spatial concept of "near." Moreover,
the Act places primary responsibility
on the industry, not the regulatory au-
thority, to avoid adveie environmen-
tal effects. Obviously, the precise
scope of data collection must, to some
extent, be-determined on a practical
basis, worked out between the appli-
cant and the regulatory authority.

(5) A number of commenters object-
ed to defining "adjacent area," in rela-
tionship to the "mine plan" area, sug-
gesting that "adjacent area" should be
limited in application to relationship
to the "permit area" only. OSM reject-
ed the idea that the area of concern at
any given time should be measured
only from the permit area. Certain in-
formation is needed for the entire area
to be mined during the life of the op-
eration because the Act requires that
the regulatory authority evaluate Im-
pacts on water, fish, and wildlife on a
cumulative, long-term basis. There-
fore, the regulatory authority must
determine, in reasonable detail,
whether the entire mining plan area
should be mined in the review of the
initial permit application. Further-
more, during the life of the mine, the
permittee is responsible for adverse
offsite (e.g., mine plan) impacts that
occur prior to bond release, even If it is
no longer actively working the particu-
lar permit area involved.

(6) Several commenters recommend-
ed that the definition of "adjacent
area" be expanded to include land im-
pacted by mine-mouth facilities and
railroad loops or spurs specifically
serving mining facilities. OSM believes
that the definitions of "adjacent
area," "permit area" and "affected
area," through references to the term
"surface coal mining and reclamation
operations" already cover all of the ef-
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fects Incidental to mining operations.
See Section 701(27) of the Act. There-
fore, it was unnecessary to specify the
facilities Identified by the commenter -
in the definition of "adjacent area."

(7) One cornmenter stated that the
definition of "adjacent area" expands
OSM's authority without a statutory
basis. This commenter recommended
that either this definition be deleted
or that it be limited to include only
areas the operator intends to mine in
the immediate future. OSM rejected
these proposals, because the Act clear-
ly envisions regulation of impacts out-
side the Immediate permit area, as dis-
cussed above in relation to the com-
ments of the definition of 'mine plan
area." See also Sections 515(b)(2),
515(b)(10), 515(b)(12), 515(bX15),
515(b)(21) of the Act.

(8) One commenter recommended
that the language "or which are af-
fected by surface coal mining oper-
ations within a permit area" be de-,
leted because "the manner in which
adjacent area is used throughout most
of the draft regulations does not in-
clude permitted areas." OSM rejected
this suggestion, because the term
"permit area" is included within the
term "mine plan area" for operative
purposes of the permit, bonding, and
performance standard regulations.

(9) One commenter recommended
that only "significant" impacts be cov-
ered. OSM rejected this suggestion,
because It expects that the regulation
will be applied reasonably without ex-
pressly specifying the word "signifi-
cantly." OSM also wished to avoid cre-
ating a misimpression that apparently
small environmental impacts should
not be considered in determining the
"adjacent area", even though such im-
pacts mights have larger implications
for the environment as a whole.

(10) One commenter recommended
that "may be impacted" be replaced
by "reasonably could be expected to be
impacted." OSM rejected this sugges-
tion, because the Act generally estab-
lishes a standard for strict liability for
the industry. A strict liability standard
is not based on concepts of negligence
as reflected in a "reasonable person"
standard. The enforcement provisions
of the Act are based on the enforce-
ment provisions of the Federal Coal
Mine Health and Safety Act of 1969.
S. Rep. No. 95-128, 95th Cong., 1st
Sess. (1977). Under the OMRSA, negli-
gence or lack of negligence is irrele-
vant to liability and may only be con-
sidered in setting the amount of the
penalty. See, e.g., Valley Camp Coal
Co., 1 IBMA 196, 200-201 (1972).

F. DISTURBED AREA

(1) One commenter stated that the
definition of "disturbed area" was too
narrow and suggested a new definition
which would include all areas of over-

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



14924

burden removal or deposit, all land
overlaying excavations, land affected
by construction of railroad loops,
roads, or utility right-of-way, access
and haul roads, mine-associated facili-
ties, waste disposal areas, treatment
ponds, and other surface or subsurface
disturbance associated with coal
mining. OSM accepted this suggestion,
insofar as it concerned the inclusion of
areas upon which topsoil, spoil, waste,
and refuse have been placed.

Topsoil, spoil, coal processing waste,
underground development waste, and
noncoal waste disposal areas, are all
sources of water pollution and other
environmental damages required to be
regulated under the Act. Sections
507(b)(14), 515(b) (3), (4), (5), (8), (10),
(11), (13), (14), (17), (21), and (22) of
the Act. OSM did not find it necessary
to add the other items suggested by
the commenter to the definition of
"disturbed area," because they are al-
ready included in the definition of "af-
fected area."

(2) Another commenter , asked
whether the definition of "disturbed
area" would include power stations or
fans. These facilities are already cov-
ered by the term "affected area," as
they would be within the terms of the
definition of surface coal mining oper-
ations under Section 701(27) of the
Act and 30 CFR 700.5.

(3) Finally, a commenter suggested
that this definition should read "an
area where vegetation, topsoil, or over-
burden has been removed by surface
coal mining operations and where rec-
lamation is not complete and the bond
not released." This was Identified as a
grammatical change. OSM rejected
this suggestion because It omits the
"or other evidence required by Sub-
chapter J of this Chapter" language,
which is necessary because perform-.
ance bonds are not required in every
instance.

G. A number of commenters object-
ed to the references to "natural and
human resources" in the definitions of
"permit area," "mine plan area," "ad-
Jacent area," and "affected area."
Their objections to this phrase were
that the word "human" is ambiguous,
that -"human" resources are already
protected under Section. 522(3)(5) of
the Act as implemented by Sections
761.11 (e) and (f) of the proposed regu-
lations, and that the phrase "nAtural
and human resources" is at variance
with the commonly understood mean-
ing of "areas." Several commenters
suggested that "man-made resources"
be substituted for "human resources"
because the latter phrase allegedly
suggests intangible qualities rather
than concrete structures. -

OSM deleted the phrase "natural
and human resources" from the defini-
tions of "permit area," "mine plan
area," and "affected area," because In
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defining these areas in spatial terms,
-there is no need to discuss expressly
what resources are in those areas.
However; the phrase "air, surface or
groundwater, Iish and wildlife, vegeta-
tion, or other resources protected by
the Act" s included in the definition
of "adjacentarea," because this defini-
tion needs to be based on the re-
sources which may be impacted by
mining and reclamation operations,
rather than on a spatial concept.

Agricultural Activities

1. This term is defined because it is
used in several important provisions of
the regulations. See Sections
785.19(c)(1)(il); 785.19(c)(2)(ll);
785.19(d)(2)(v); *785.19(d)(3)(iv)(A);
785.19(e)(2). The basis of this defini-
tion was generally explained at 43 1FR
41668 (Sept. 18, 1978). See e.g., Web-
ster's New Collegiate Dictionary, at 24
(1977 ed).
. 2. Commenters recommended chang-
ing the phrase in the definition "asso-
ciated with alluvial valley floors" to
"in alluvial valley floors." (emphasis
added) The suggested change appar-
ently results from a misunderstanding
of the definition; the commenter felt
the phrase implied extension of allu-
vial valley floor designations outside
of the actual boundary of the alluvial
floors. That is not the Office's inten-
tion. Consideration of whether a par-
ticular valley floor, supplies water for
agricultural activities involves exami-
nation of whether water availability is
sufficient to support agricultural ac-
tivities. Since the Office could not an-
ticipate all the relationships between
the water supply of a valley floor and
the agricultural activities It would sup-
port, the definition was writtei so as
not to foreclose the possibility that
the agricultural activities supported
by water made available from the allu-
vial valley floor did not occur directly
on the alluvial vdlley floor. Therefore,
use of the term "associated with" is
entirely appropriate. However, the
actual location of alluvial valley floors
is confined to areas which meet the
-geologic, landform and hydrologic cri-
teria for Identifying alluvial valley
floors,

3. Commenters wanted to delete the
grazing and watering of livestock'from
the definition, claiming it is, an expan-
sion of Congressional intent to protect
only farming in alluvial valley, floor
areas. The argument was rejected, be-
cause it is clear that grazing and wa-
tering of livestock are activities includ-
ed, according to Congressional intent
(Section 510(b)(5) of the Act), that
"these valley floors ... are important
for -natural Irrigation and subirriga-
tion of crops and grazing lands ..."
(Cong. Rec. H-8081), (May 19, 1977).
See H.R. Rep. No. 95-218, 95th Cong.
1st Sess. of 116 (1977). Moreover, the

commonly accepted definition of "ag-
riculture" includes the raising of live-
stock (Websters New Collegiate Dic
tionary (1977, P. 24)).

4. One commenter wanted to replace
the phrase "enhance or facilitate"
with "made possible by." This Ignores
the fact that irrigation Is always sup-
plimental to "normal water availabil-
ity." "Normal water availability" will
support vegetation on valley floors to
the same degree as an upland area,
However, it is the supplemental water
supplied by flood irrigation or subirrl-
gation that allows alluvial valley floors
to be especially productive. (See
Hardaway, J. E., Kimball, D. B., Lind-
say, S. F., Schmidt, J., Erickson, IL,
March 1977. Sub-Irrigated Alluvial
Valley loors; a Reconnaissance of
their Properties and Occurrences on
Coal Resource Lands in the Interior
Western United States (U.S. EPA,
Region VIII, Denver, Colo.); Proceed-
ings of National Coal Association and
Bituminous Coal Research Symposium
In Oct. 1977, pp. 61-135). Further, the
use of the term "made possible by" is
not technically correct, In that there
are many alluvial valley floors that
during a given year or early in the
year may provide no moisture to
plants via flood Irrigation or sub-irri-
gation, but where the Initial growth of
plants will be "made possible" by near
surface soil moisture supplied directly
from rain or snow melt. Later in the
season, water from sub-irrigation will
eventually be supplied to the maturing
plants as they extend their root
system down to the available wateg.
(See Hardaway, J. E., Kimball, D. B,,
Lindsay, S. F., Schmidt, J., Erickson,
L. March 1977. Subirrigated Alluvial
Valley loors; A Reconnaissance of
Their Properties and Occurrence on
Coal Resource -Lands in the Interior
Western United States (U.S. EPA,
Region VIII, Denver, Colo.); (Pro-
ceedings of National Coal Association
and Bituminous Coal Research Sym-
posium in Oct. 1977, pp. 61-135). For
these reasons, the comment was not
accepted.

5. One commenter suggested that a
general quantitative "floor" be estab-
lished In this definition. However,
there was nothing offered in the com-
ment to suggest that a quantitative
"floor" would be in terms of water
availability, land acreage, or agricul-
tural production. Moreover, assuming
the commenter intended to quantify
"farming" within the context of the
Act's prohibition against mining, the
Act (Section 510(b)(5)(A)) implies that
the quantity at which agricultural ac-
tivities are to be deemed significant
for the purposes of Identifying alluvial
valley floors where mining must be
prohibited is to be made on a case-by-
case basis. That Section exempts areas
which are ".. . of such small acreage
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as to be of negligible impact on the
farm's, productioI" (emphasis sup-
plied). Thus, specification of a. general-
ly applicable quantitative yardstck in
the definition was believed inappropri-
ate.

6. (a) One commenter felt that the
term "farming' should be specifically
defined ir Section 701.5, the same as
",agricultural activities," but pertain-
ing to alluvial valley floors only. As
the only use of the term "farming" in
the regulations is with respect to the
finding required by Section
510(b)(5)(A) of the Act and only rela-
tive to alluvial valley floors, it was not
considered necessary to define the
term, especially in view of the use of
the term "agricultural activities" in
Section 785.19(e)(2) in a manner so as
to equate this defined term with the
word "farming" as used in Section
519(b)(5)(A).

(b) One other commenter recom-
mended that a definition of "farming"
be included that defines "farming" as
economically viable agricultural activi-
ties. As the term "farming" only
occurs relative to alluvial valley floors,
such a definition would- circumvent
the intent of Sections 510(b)(5) and
515(b)(10)(F) of the Act and 3G CFR
785.19 which implements the Act's
mandate that surface, coal mining and
reclamation operations will not pre-
clude farming on alluvial valley floors;
therefore; the comment was rejected.

Agricultural use. 1. This- definition- is
used to clarify the agricultural uses
permitted under the. mountaintop re-
moval variance in Sections 785.14 and
824 of the regulations. The reader is
referred to the land use definitions
(Section 701.5) for a more detailed
breakdown of agricultural land uses.
Included under the definition of agri-
cultural use are: cropland, pasture-
land, land occasionally cut for hay,
and grazingland.

2. Several commenters suggested
that the definition of agricultural use
was too broad and did not distinguish
agricultural production from natural
production of anial or vegetable life.
The commenters suggested amending
the definition to emphasize the man-
agement aspects of the term. This
definition of agricultural use includes,
all forms- of agricultural management
activities that result in the cultivation
of the soil, production of crops or the
raising of livestock. The suggestion to
revisethis definition has been rejected
because the Office believes that the
definition needs to be sufficiently
broad, to include a wide variety of agri-
cultural land uses, including those
with limited. management require-
ments. A few commenters suggested-
deleting the phrase "watering of live-
stock" from the definition. This com-
ment was rejected because this is an,
acceptable agricultural practice in- the-
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West. Furthermore, disruption bf wa-
tering facilities by surface mining and
reclamation operations could be very
critical to local ranching operations.
ITherefore, no change was made to the
proposed, regulations In response to
this comment.

Alluvial valley floor. L This Impor-
tant term represents one of the key
items to be protected under the per-
manent regulatory program. Alluvial
valley floors are regulated principally
through Section 785-.19 (permitting)
and Part 822 (performance standards).

2. Several comments were received
suggesting changes to the definition of
alluvial valley floors. The comments
ranged from addingilanguage to Insure
that alluvial valley floor regulations
are only applicable west of the 100th
Meridian. inserting the phrase "eco-
nomically viable agricultural unit,"
changing, various words to help clarify
the definition; to. changing the defini-
tiori to emphasize hydrologic process-
es. The comments were rejected as the
definition in the regulation was'de-
rived- directly from Section 701(1) of
the Act, and, operations east of the
100th Meridian are excluded from al-
luvial valley floorstandards by the Of-
fice's interpretation of Section
510(b)(5) of the Act, as expressed in
the definition. of arid or semi-arid
area in Section 70L5.

Applicant. A commenter felt that
the definition of applicant should be
amended to, clarify that the applicant
may be one who is- filing for a permit
under a cooperative agreement. The
definition was not changed because co-
operative agreements are a. part of
Federal Lands, programs and therefore
are covered by the existing definition.
See 30 CFRParts 7.41 and 745.

Approximate original contour. A
commenter suggested deleting the
phrase "closely resemble" from the
definition. This suggestion was reject-
ed as it would cause the definition to
be in direct conflict with Section
701(2) of the Act

Aquifer. L This term is defined be-
cause it is used throughout the Chap-
ter, in areas concerning protection of
the hydrologic balance. A number of
comments were received regarding the
definition of: aquifer.

2. A commenter felt that the pro-
posed definition should be expanded'
to specifically mention perched- water
tables. The definition is. sufficiently,
broad to include perched water tables,
if they meet the test In the definition
of being able to- "store and transmit
water in sufficient, quantities for a spe-
cific use." Perched eater tables that
do not meet this test are not included,
because the Act does, not necessarily
require their protection.

3. A few commenters objected that
the definition was so broad as to. in-
clude potential aqulfers: The defini-
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tionm has not been changed, because
the Act requires protection of all as-
pects of the prevailing hydrologic bal-
ance. One commenter cited the sample
of Dakota Sandstone; stating- that
while It meets OSM's definition of
aquifer, It is dry in outcrop areas.
However, the Dakota Sandstone is an
Important aquifer in many, parts of
the West, and usually the greatest
area of inflow into aquifers is in the
outcrop areas. (Chom, V. T., 1964,
McGraw-Hil, pp. 4-5, 4-17.) Because
of this characteristlc the Office did
not modify the definition

4. Several commenters felt that the
definition of aquifer should have an
economia basis. Some of the com-
menters felt that the definition in the
Glossary of Geology by the American
Geological: Institute Cpg. 34) was satis-
factory, while another commenter felt
that economic or ecological value
should be a criterion. The Congres-
slonal mandate goes beyond narrowly
protecting an immediate system in
which. people may have wells; the defi-
nitlon of aquifer is tied to preservation
of the hydrologic balance.

A well-protected stream in a mined-
out watershed is of no value, if the
aquifer which supplies the stream is
destroyed, or if the quality of water is
degraded so as to render it useless.
Protection needs to be extended to
seemingly, marginal systems typically
described as perched or semi-perched,
as they are Important keys to a well-
buffered hydrologic system

The definition of aquifer was, there-
fore, retained as proposed, because
many low water-yield. formations or
ground water tables are tributary to
larger systems which are considered
very important. (Chow, V. T., 1964,
supra, pp; 4-3 to 6, 4-23, 13-3 13-34).
If there is a reasonable likelihood that
such a strata. has served In the past or
will in the reasonable future serve to
transmit sufficient quantities of water,
thenit willbe considered as an aquifer
and treated accordingly. Any other in-
terpretation: of the Act and regula-
tions would subvert Congress" clear
Intent to rigorously protect the water
resources in coal mining areas.

AricE and semiarid area L One coin-
menter felt that the definition of -arid
and semiarid area" should be changed
to mean those areas of 26 inches or
less of precipitation. While the gener-
ally accepted definition of semiarid- is
less than 26 inches, it, is. adminstra-
tively difficult to work with a dynamic
line on a map, versus the current
100th meridian. The proposed defini-
tion was chosen over the 267 nches cri-
terion because it focuses on whether
alluvial valley floors provide water'
during periods of stress caused by low
precipitation and high evapotranspira-
tion rates
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2. A few cbmmenters essentially rec-
,ommended that all or parts of three
western states be eliminated from the
alluvial valley floor provisions of the
regulations. In the case of North
Dakota, the high potential to find gla-
ciated valleys with little agricultural
utility was noted. In the States of
Alaska and Washington, climatological
differences were cited as reasons for
excluding the areas fr6m the defini-
tion. But in no case was a quantitative
demonstration made that alluvial
valley floors did not exist. It, there-
fore, is not yet possible for OSM to
eliminate these areas from the re-

,quirembnts pertaining to alluvial
valley floors. State or Federal program
submissions under Subchapter C are
an appr6priate vehicle to provide dem-
onstrations of nonapplicability of the
alluvial valley floor provisions of the
Act, as well as the vehicle to assets
other regional differences.

3. In the case of Alaska, Section 1708
of the Act directed the Secretary to
conduct an in-depth study of surface
coal mining conditions in the State of
Alaska norder to determine which, if
any, of the provisions of this Act
should be modified. The study results
are to be reported to Congress. The
-National Academy of Sciences has
been commissioned to perform the
study. It is premature for OSM to
modify the alluvial valley floor regula-
tions for Alaska until the study is com-
plete. No special physical, hydrological
or climatic conditions have been iden-
tified as yet that would suggest an ex-
clusion for Alaska pursuant to Section
708(3) of the Act.

Auger mining. No substantive com-
ments were received on this term.'A
minor editorial change was made for
clarity; "laterally" was deleted because
it was not precisely accurate and also
was unnecessary for the purpose 'of
the definition. This definition follows
closely the definition in Grim, E. C.
and Hill, R. D., 1974, Environmental
Protection in Surface Mining of Coal,
EPA-670/2-74-093, pg. 215.

Augment One commenter submitted
a proposal to define "augment" for
the purposes of regrading, reseeding
and maintenance practices, which
would require such practices to be ini-
tiated only if 25 percent. or more of
the original permit area needed such
work. The suggested definition would
allow the five-year time period prior to
bond release to start so long as no
more than 25 percent of the original
permit area needed regrading or re-
seeding. The proposal was rejected as
it could result in lands reaching bond
release time with partial failure of the
vegetation. Also, there was no justifi-
cation for the proposed 25 percent cut-
off.

Best technology currently available.
1. Numerous comments were received
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regarding the definition of "best tech-
nology currently available (BTCA)."
Commenters felt that technology "not
in routine use" should be stricken,
from the definition. The suggestion
was rejected because striking this con-
cept would shift emphasis toward only
requiring the adaption of techniques
and equipment which are currently
widely used and would slow the trans-
fer and improvement in technology
through the Act. Other commenters
felt the definition should include the
concept of "economic feasibility" and
account for "energy and other costs."
A review of the legislative history re-
lated to BTCA indicates that economic
feasibility was not at issue or consid-
ered as a criterion for BTCA, there-
fore the comments were not accepted.
Other commenters question whether
BTCA should include worldwide tech-
nology, technology within the U.S., or
from within a particular region. Given
the interchangeability of technology
worldwide, especially at this fairly ru-
dimentary level, it is considered feasi-
ble and appropriate to require consid-
eration of technology on a worldwide
basis.

2. Commeiters questioned whether
the definition should include straw
bales, rip-rap, etc. in addition to sedi-
ment ponds. It was not felt necessary
to include a list of practices within the
definition; it is generally understood
that BTCA includes a variety or com-
bination of different approaches. Fur-
thermore, a list may be construed by
some as limiting BTCA. Sediment
ponds were specifically mentioned to
highlight what OSM -believes would

-definitely be included in BTCA. An-
other commenter suggested that the
reference to the initial program in
BTCA be stricken. The comment was
acepted as the BTCA definition is ap-
plicable 'to the permanent program
only Ond is currently not dealt with in
the interim regulations.

3. One commenter suggested a vari-
ance provision be included in the defi-
nitions similar to the variance provi-
sions to EPA effluent limitations. The
comment was rejected because there
was not adequate justifications for its
inclusion. OSM also has the authority
to fill in gaps of other Federal and
State laws to provide a comprehensive
regulatory scheme; this approach was
upheld during litigation of the initial
program. In Re Surface Mining Litiga-
tion 456 F. Supp. 1301 (1978).

4. Comments recommended the
phrase "achieve enhancement of such
fish and wildlife resources where prao-
ticable" should be deleted from the
definition. These comments are also
rejected as the language is a statutory
mandate taken from Section
515(b)(24) of the Act. Comments also
were submitted, suggesting that the
phrase "but In no event shall such

technology result in contributions of
suspended solids in excess of require-
ments set by applicable State or Fed-
eral laws," be stricken from the defini-
tion. The comments are rejected as
the phrase is taken from Section
515(b)(10)(B)(i) of the Act, and as
such is a legal requirement of opera-
tors. Some commenters felt that the
definitions should include the coricept
that the technology must have been
demonstrated to achieve the required
result before It would be required for
use. The comments were rejected as
such an addition could restrict the use
of new technologies or the transfer of
other existing technologies.

5. Comments were received regard-
ing the division of responsibility for
determining best technology currently,
available. The definition allows the
State regulatory authority to doter-
mine BTCA within the constraints of
the Offices' permanent regulatory pro-
gram regulations and the Act. For ex-
ample, under the permanent program
standards, sediment ponds accompa-
nied by other control measures have
been determined to be BTCA, With
this definition of BTCA, the regula-
tory authority must require sediment
ponds but can select from a mix of
other sediment control measures to
assure thtit effluent limitations are
achieved.

6. Commenters questioned the "tech-
nology forcing" aspect of the defini-
tion. The final regulations preserve
this aspect of the definition. Under
Sections 515(b)(10)( i) and 516(b)(9)(B),
surface and underground coal mining
operations are to be conducted to the
extent possible using the "best tech-
nology currently available" ("BTCA")
to prevent additional contributions of
suspended solids to streamfiow or
rimoff outside the permit area, but in
no event may contributions be in
excess of requirements set by applica-
ble state or Federal law.

Thus, BTCA must at least meet ap-
plicable water quality standards. To
this extent, technology is fotced to de-
velop rather than setting standards
from the standpoint of current mining
practice.

This aspect of BTCA is well ground-
ed in legislative history. In discussing
best technology currently available,
the House Committee on Interior and
Insular Affairs stated:

One example of the best available tech-
nology for sediment control, which Is appli-
cable throughout the United Stated and can
be used on a mine-by-mine or a multiple-
mine basis, Is that technology employed at
the surface coal mine of the Washington Ir-
rigation and -Development Company. This
mine Is located In the Ilanaford Green
drainage, south of Centralia, Washington.
The general geographic characteristics of
this area are common to other coal areas. In
this instance, in order to meet year-roiuid
water quality standards for migrating fish,
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the company designed, a relatively Inexpen-
sive method of settling virtually all of the
sediment in the surface runoff from the
mining operation. Several sets of double sil-
tation entrapment ponds were constructed
on the small tributaries. leaving the mine
property; Elimination of sediment loads is
achieved through a two-stage process, with
the initial gravity settling occurring in- the
first pond and the introduction of a biologi-
cally inert flocculating compound into the
flow between ponds. This results in a dis-
charge that contains even-less silt than the
normal background. flow. . . . HR. 95-
218, 114.115 (1977).

Further, Congress intended that
such innovative technology be trans-
ferred to other coal fields. In this
regard, the Committee-added:

fbis technology sets a standard for the in-
dustry and is representative of the innova-
tion the mining industry can achieve' when
required to meet specific water standards as
a. precondition to. operation. It should; be

'noted that this approach. is applicable: not
only in area-type mining situations.but also
in. the mountain mining operations. in the
Appalachian coal fields, where such facili-
ties might serve more than one specific
mine site in- a small drainage area. H.R. 95-
218, 115 (1977).

Moreover, the Committee stressed
that achieving- water quality standards
must be the guiding- principle under
the Act. To remove any doubt wit.re-
spect to whether water quality- stand-
ards should yield to other consider-
ations, the Committee said:

The bill requires that the standard for
siltation control should be the best available
technology in recognition that the applica-
tion of such technology might well increase
present siltation control costs of some mine
operations: However; the Committee reject-
ed the notion that the standards should. be
adjusted to what individual mine operators
state they can or cannot afford- The Com-
mittee's action requires the, adjustment of
operation to the environmental protection
standards rather than the opposite. H.M
95-218, 115 (1977).

The "technology forcing'' aspect of
the standard. also found support in the
Senate. Speaking with respect to. the
scole of EPA. concurrence,, Senator
lduskie said:

The best technology- available ought to be
used to. control pollutiom My only point in
discussing this measure is that it should not
be viewed as the final possible requirement.
It is entirely possible, under the Federal
Water Pollution Control Act, that even with
the use-of the best available technology, the
discharge from the mining activity might be
such that the mining activity could. not be
done in compliance with that Act. In that
case, even. the best available technology
would not be sufficient to allow the mining
to go. forward: 121 Cong. Rec. 6201 (Mxr- IZ,
1975).

Thus, Congress intended that sur-
face coal mining and reclamation oper-
ation should not proceed unless- all ap-
plicable water quality standards are
achieved and maintained. The "tech-
noIogy forcing ' aspect of this defini-
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tion of BTCA- Is necessary to. promote
the development, transfer and applica-
tion technology to. assure compliance
with, such standards and allow surface
coal mining and reclamation oper-
ations to, proceed.
. Coal explortion. The definition of

the terms "coal exploration" and "sub-
stantially disturb" are similar to the
definitions proposedon September 18.
1978 (43 FR 41804 and 41807). The'discussion of those proposed defini-
tions appearing: In 43 FYR 41669 (Sep-
tember 18, 1978) includes a discussion
of the basis, purpose and alternatives
considered for those definitions, and
that discussion Is hereby incorporated
by reference.

2. The only substantive change In
the definition of "coal exploration"
from the proposed rules Is to limit the
scope of the definition to field activi-
ties- OSK believes that non-field activ-
ities were not Intended, to be deemed
exploration. by Congress, as shown by
the activities listed and emphasis
placed on reclamation standards In
Section 512(a)(2) of the Act. The
change in- the definition was made in
response to several comments which
correctly pointed out that the pro-
posed definition was too broad, in that
if included activities, in laboratories or
other sites physically unrelated to the
coal site.

3. Several commenters felt the defi-
nition should be further narrowed.
One group of commenters suggested
deletion of clause (b) of the definition
of "coal exploration." However, OSM
believes that pre-permit data gather-
ing. poses, as significant a risk to the
environment as do disturbances In.-
tended to locate and evaluate the coal
resource. Also, clause (b) is broad
enough- to include data. gathering done
to determine the suitability of land for
miing under Subchapter F. The ac-
tivities listed in Section 512(a)(2) of
the Act occur equally In the two
phases of pre-mining exploratory ac.
tivity, and, the other data gathering
contemplated by the Act. The regula-
tory authority must have authority
over all such activity to achieve the
environmental protection purposes of
the Act, especially singe the data. gath-
ering activities will occur because of
requirements of the Act.

4. Several commenters requested
that core drilling be excluded from the
definition of "coal exploration" on the
grounds that it is of short duration.
has limited effect on- the environment
and the cost of compliance for core
drilling would be out of proportion to
the benefits. Another group of com-
ments suggested that the phrase
"drilling or altering coal or water ex-
ploratory holes or wells" be deleted
from the definition for "substantially
disturb." OSMK hanot accepted these
suggestions, since "drill holes" are spe-
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cifically required to be regulated
under 512(a)(2) of the Act. Also. OSM
has not seen any data to indicateL that
drilling Is a. low-risk activity as those
commenters implied. In fact a corn-
menter indicated that although only 5
cubic feet of strata may be removed in
diamond,. core drilling, for each 500
feet of depth, an. area also mustbe dis-
turbed. for the drill truck. and a. sedi-
ment pond is necessary,. at least when
conducting- wet drilling. The hydro-
logic protection. emphasized by the Act
mandates that precautions be taken in
connection with all drilling and alter-
ation of existing holes. (See Sections
515(b)¢10), 510(b)(9) and 7IT ot the
Act)

5. Several commenters suggested
that the definition of "coal explora-
tion" be limited by Its. terms to the
area outside a permit area 30 CF
741-745 require that exploration actir-
ities within a. permit area on Federal
lands be regulated according- to the
provisions of the Act rather than the
Federal Coal Leasing Amendments Act
of 1975 and the reader is referred to
the preamble discussion for §744 Il
for further information. The- sugges-
tion- has not been adopted by OSM for
non-Federal lands. The- reader is re-
ferred to the discussion of Parts 776
and 815 for an explanatfon.of how the
coal exploration regulations apply
within a permit area and the reasons
why the Office did not exempt explo-
ration within the permit area from the
performance standards. The notiffa-

.tion and approval requirements of
Part 776 do not apply to areas under
permit to the explorer.

6. Many of the comments pointed
out that some activities included
within the definition of "coal explora-
tion," such as aerial mapping, present
no environmental risk and should not
be regulated. In fact. the regulatory
scheme enacted In- these regulations
only- applies information requirements
and performance standards to explora-
tion on the ground which could cause
environmental damage- (See Sections
776.1 and: 815.1) Changes in the regu-
lations to limit this definition to field
activities were made in: part, in- re-
sponse to these comments.

7. Several minor, non-substantive
changes were made for clarification.
In "coal exploration" the two types of
activities were separated into separate
paragraphs and separated by the word
"or," rather than "and." to eliminate
possible ambiguity or a construction
narrower than that intended by OSM.
The last word was changed to "Chap-
ter" to, make It clear that the- defini-
tion applied to OSM's entire regula-
tory program. In the definition of
"substantially disturb" the words "of
land" were deleted: after "excavation"
because they were superfluous and
might possibly have been interpreted

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



14928

to exclude excavations in non-solid
strata or in rock, which was not In-
tended.

8. Several conmenters supported the
definition of "substantially disturb" as
written in the proposed regulations.
These commenters asserted that the
term should not be related to any
specified minimum acreage or holes
drilled since. exploration activities can
have a major impact upon the environ-
ment. Other commenters requested
that the definition be amended so that
the State regulatory authority would
have the responsibility for determin-
ing which coal exploration activities
have "significant impact." The ration-
ale for this suggested amendment is
that since coal exploration activities
vary considerably in different parts of
the country, It is appropriate for the
State regulatory authority to have the
discretion to determine which coal ex-
ploration activities would require rec-
lamation or management efforts since
.not all coal exploration activities will
cause substantial disturbance to the
land. Some commenters requested
that the definition of "substantially
disturb" should include a limit on the
amount of time the land can be dis-
turbed, since long disturbances inter-
fere with the vegetative cover of the
area to. such an extent that wildlife
habitat is decreased or crop produc-
tion is interrupted. Other commenters
requested exemptions for "reconnais-
sance" drilling, any exploration that
does not -require the use of heavy
earthmoving equipment, all drilling
holes, wells, temporary structures, "in-
significant" amounts of excavated
earth, and, drill holes less .than 5.0
inches in diameter. Some conmenters
wanted the definition to exclude im-
pacts to air and/or .water resources.
Several commenters asserted that any
areas less than two acres should be ex-

cluded by virtue of Section 528(2) of
the Act.

Exemption of exploratory or recon-
naissance drilling operations due to
the small size of the operations is con-
trary to the intent of the Act to pro-
tect fully the environment. The ex-
emption in Section 528(2) of the Act
applies only to surface coal mining op-
erations of less than two acres in size,
not exploration. A substantial disturb-
ance may occur regardless of the size
of the exploratory operations the type
of drilling done, or the type of struc-
tures erected for the purpose of explo-
ration (Grim and Hill, 1974, pp. 17, 22,
and 26: see also preamble discussion of
Section 815.21). Because Section
512(a) and (c) of the Act and Sections
776.11, 776.15, 815.1, and 815.2 of the
regulations employ the term "substan-
tially disturb," and therefore, require
Its definition, OSM has decided not to
delete the definition.
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It also is clear that an exploratory
operation may remove far fewer than
250 tons of coal in defining the limits
of a seam, and cause a substaitial dis-
turbance to the land, air, or water as-
defined in Section 701.5. For these rea-
sons, OSM decided not to change the
definition of "substantially disturb."
OSM believes that the definition pro-
vides adequate flexibility to enable
regulatory authorities to structure ap-
propriately their programs to the
needs of their jurisdictions. For exam-
ple, the phrase "signficiantly impact"
can be further defined by the regula-
tory authority and the list of activities
at the end of the definition can be
supplemented by additional specific
activities, if appropriate.

Coal processing plant Comments
were received ,requesting that the pro-
posed definition be restructured and
clarified. One commenter pointed out
that the definition might have been
interpreted to require both processing
and loading at one site; and if loading
were not present the facility would not
fall within the definition. The com-
menter suggested the reference to
loading be moved to the second sen-
tence. This comment was accepted and
the regulation changed accordingly.

Several commenters wanted clarifi-
cation of which coal processing facili-
ties, if any, are excluded from cover-
age of the Act. One suggested that the
phrase "at or near the minesite" limits
which coal processing plants are sub-
ject to regulation. However, OSM in-
terprets the phrase "at or near the
minesite" in § 701(28)(A) of the Act to
modify only "loading facilities" and
not any other of the facilities or activi-
ties listed in the definition of "sirface
coal mining operations."A nuniber of other commenters
wanted certain types of coal process-
ing plants excluded from the defini-
tion. Examples suggested for exclusion
were coal processing plants within the
control of the railroad or the recipient
or user of the coal, *such as a power
plant. OSM believes ownership or con-
trol of the coal processing plant by a
railro, or recipient or utility or other
coal user is not dispositive of either
exclusion or coverage. A processing fa-
cility owned by a public. utility at a
captive mine seems clearly to fall
within what Congress meant OSM to
regulate, while the same facility at a-
power plant fed by several independ-
ent mines might arguably fall outside
OSM's regulatory reach.

OSM. has not made any change in
the definition in response to these
comments because the precise line be-
tween coverage and exclusion is ex-
tremely difficult to draw. OSM's pres-
ent interpretation is not to regulate
coal processing plants situated at the
point of ultimate coal use. These are
to some extent regulated by State and

Federal environmental protection
agencies.
I Coal processing waste No comments

were received on the definition of this
term. It has been changed only by
minor editing from the proposed regu-
lations.

Combustible material. No comments
were received on this term and it re-
mains unchanged from the proposed
regulations.

Compaction. A commenter suggest.
ed placing the word "bulk" before the
word "density." The term density
alone is sufficient as It is utilized uni-
versally without modifiers. Another
commenter suggested making the defi-
nitions more precise by adding lan-
guage expressed by the dry density at
a certain moisture content as deter-
mined by standard or modified proc-
tor. This is true for fine grained soils;
however, compaction also can be ex-
pressed as relative density for large
grained soils; bulk density for soil re-
construction or wet density, Rather
than extending the definition to en-
compass all types of density, OSM has
decided'not to change the definition,
except for minor editing for clarity.
, Cropland. A definition of "cropland"

has been substituted for-the proposed
definition of "cultivated crops" be-
cause cropland is a term that has a
long history of use in USDA and is a
basis for collection of statistical data
on crop production and land use. The
definition of cropland encompasses
the definition of cultivated crops and
includes: (a) cropland harvested-all
land from which planted crops are
harvested, including land used for hay
and land in orchards, nursery, and
other speciality crops; (b) cropland
failed-the acreage on which crops
failed because of weather, insects, and
diseases but including lands not har-
vested due to lack of labor, low market
prices, or other factors; (c) summer
fallow cropland-cropland that is cul-
tivated for a season or more to control
weeds and conserve or accumulate
moisture before crops are plahted; (d)
idle cropland-cropland in cover and
soil Improvement crops not harvested
or pastured, cropland in government
programs, and other idle cropland; and
(e) cropland pasture and hay-crop-
lands used in the long term rotation
being planted in crops, and then re-
seeded to pasture or hay at varying in-
tervals. Also included are lands plant-
ed to crops that were pastured before
the crop reached maturity.

Because there is a continual shift be-
tween cropland uses, all five categories
of cropland, where identified as prime
farmland, are intended to be protected
by OSM's regulations.

Cropland does not include land pri-
marily used for pastureland or range-
land, or pastureland occasionally cut
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for hay, or land on which the farm or
ranch facilities are located.

Commenters were concerned with
the definition of cultivated crops.
Some noted a typographical error, soil
crops should have been sod crops;
some felt pastureland and grazing
lands ought to be explicitly excluded;
and others were concerned with the

-confusion that might result from the
words "cultivated crops" and "usually
tilled." The Office feels that these
concerns should be satisfied with the
new definitions of "cropland." A fur-
ther discussion of "cropland" is found
under the defifiition of "historically
used for cropland."

Disturbed area. For a discussion of
the definition of "disturbed area," see
the lreamble for "affected area".

Divemion.l. This term is used in
many Sections of the permits and
design and performance standards reg-
ulations. It is defined to distinguish
between manmade structural diver-
sions of water, which the Act regu-
lates, and natural changes in the flow
of water.

2. A few comments were submitted
which recommended that the defini-
tion of "diversion" be amended to spe-
cifically include pumping. The recom-
mended change was not made because,
to the extent that pumping'acts as a
mechanical aid to moving water
through or to a structure, it is covered
by the existing definition of "diver-
sion."

Downslop& A commenter suggested
that the proposed definition excluded
land between the outcrop and the
most downslope portion of the mine.
The commenter provided neither justi-
fication nor an alternative. OSM be-
lieves that the -definition is clear and
includes the area which concerned the
commenter. The definition is changed
from the proposed' regulations by
minor editing for clarity.

Economically viable agicultural
unit; A commenter wanted to add a
definition of economically viable agri-
cultural unit, which would be based on
five consecutive years df economic suc-
cess. Such a definition would affect
prime farmland and alluvial valley
floors. The suggestion was rejected be-
cause it would base the potential for
protection on economics and circum-
vent the physical criteria for deter-
mining which units will receive the
protection afforded by the Act.

Eliminate. A commenter proposed a
definition for "eliminate" to clarify its
usage relative to highwalls and spoil
piles. The commenter's proposed defi-
nition suggested that the commenter
was really addressing the regulatory
requirements for elimination of high-
walls and spoil piles which are ad-
dressed in Sections 816.102- and
817.102. Those Sections reflect the
statutory and Congressional concern,

with returning mined lands to their
approximate original contour and
eliminating highwalls. Because the
substance of the comment addressed
regulatory matters, a definition of the
term "eliminate" has not been added.

Embankment This term is used in
many sections of the permits and per-
formance standard regulations. The

'term is defined to distinguish between
natural land surfaces and min-made
deposits of material used to form
dams, levees, or foundations for roads
or railways.

Ephemeral stream. This term is de-
fined to distinguish between intermit-
tent streams and those streams which
have a less frequent flow of water. Or-
dinarily, less elaborate provisions for
protection of the latter are needed to
fulfill the mandate of the Act to pro-
tect the hydrologic balance. Compare
Section 816.43 with Section 816.44.

Several commenters felt that the
proposed defifition should be changed
because the. 30-day flow requirement
was difficult to determine. The techni-
cal literature supported the com-
menter (Gary, M. et a], Glossary of
Geology, American Geol. Inst., 1974,
pp. 233). The Office accepted the
change.

The final regulation added a phrase
to clarify that snow-melt, without
ground-water discharge, does not
make a stream more than "ephemer-
al"

Essential hydrologic functions. (1)
This important term Is defined par-
ticularly to implement Section
515(b)(10) (F) of-the Act through Sec-
tion 785.19(c) to (e) and Part 822 of
the alluvial valley floor regulations.

The basis for this definition was gen-
erally Congress' understanding that
the essential hydrologic function of al-
luvial valley floors is to store, collect,
and regulate the flow of water and to
make it available for agricultural pur-
poses. (See HR. Rep. No. 95-218, 9bth
Cong. Ist. Sess. at 111-112, 116-118
(1977)). The detailed basis for the defi-
nition is as follows:

The four major components of the
essential hydrologic functions (collec-
tion, storage, regulation and availabil-
ity) are intimately interrelated and are
a part of the hydrologic cycle. The
four components as well as the entire
hydrologic cycle are described at:

1. Chow, V.T., 1964. Handbook of
Applied Hydrology. McGraw-Hill Book
Co., Inc., New York, pages 1-2 to 1-5.

2. Hjelmfelt, A-T., Jr., and Cassidy,
J.J. 1975, Hydrology for Engineers and
Planners. Iowa State University Press,
pages 5 to 8.

3. Linsley, R.K., Kohler, M.A. and
Poulbus, J.L.H. 1949. Applied Hydrol-
ogy, McGraw-Hill Book Co., Inc., New
York, pages 1 to 4.

(2) A few commenters recommended
that the definition of "essential hydro-

logic functions" be shortened but
retain reference to "erosional equilib-
rium." The comment was not accepted
because the definition is important to
the AVF regulatory scheme as a
whole, and to provide maximum, guid-
ance as to what are considered the "es-
sential hydrologic functions."

(3) Other commenters felt the
phrase "holding moisture in soils'
should be deleted from the definition.
The suggested deletion was not made.
Water holding capacity is Important to
and must be evaluated with respect to
the role that a given soil plays in deli-
vering water to the root zone of the
plants. It is the opinion of the Office
based on the definition of alluvial
valley floors in 30 CFR 701.5, that soil
moisture holding is important to vege-
tative growth and is an essential hy-
drologic function of alluvial valley
floors.

One key to reestablishing vegetative
productivity on mined alluvial valley
floors lies in understanding the behav-
ior of the hydrologic systems before
the area Is mined, so that It may be re-
constructed using information derived,
in part, from the study of the soils re-
lationship to the saturated materials
below the soil horizons and to what
extent the soils themselves may act as
a medium to store water or to act as a
conduit for delivering water to the
root zone. (See for example Chow, V.
T., Handbook of Applied Hydrology
1964, McGraw-Hill Book Company
Chapters 6, 11, 12 and 13).

The commenters hinted that soil
moisture characteristics are to be con-
sidered separately from alluvial valley
floors. The Office agrees these charac-
teristics should be considered in cases
other than alluvial valley floors but
this factor cannot logically be separat-
ed from the hydrologic functions of an
alluvial valley floor. The very reason
subirrigated alluvial valley floors are
important to the West is because the
soil moisture content of alluvial sys-
tems is not directly dependent on sea-
sonal climatic factors as suggested by
the commenter, soil moisture is pri-
marily dependent on water supplied
by the alluvium below the soil. (S&e
Hardaway, J.E., Kimball, D.B., Lind-
say, SP., Schmidt, J., Erickson, L,
March 1977. SubIrrigated Alluvial
Valley Floors: A Reconnaissance of
Their Properties and Occurance on
Coal Resource Lands In the Interior
Western United States (U.S. EPA,;
Region VIII, Denver, Colo.); Proceed-
ings of National Coal Association and
Bituminous Coal Research Symposium
in Oct. 1977, pp. 61-135).

(4) A commenter felt the definition
should include reference to wildlife.
The comment was not accepted be-
cause congressional intent was to pro-
tect agricultural activities associated
with alluvial valley floors and not to
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include, specifically wildlife in that
protection. See Section -701(1) of the
Act.
(5) Another commenter suggested

the definition consider the role of
snow and ice in storing water as it may
be important to the Northern Great
Plains and Alaska. The comment is
not considered pertinent, since snow
and ice njay occur in upland areas and
protected slopes which have hot been
demonstrated to be significant to allu-
vial valley floors. As the commenter
noted, this will be investigated in the
Alaskan Coal Study; if pertinent to
Alaska, consideration can be given in
any regulations developed pursuant to
Section 708 of the Act.

(6) A commenter also wished to in-
clude potential agricultural uses in the
definition. This was believed redun-
dant, as this factor is covered in the
definition and the definition is of
functions that must exist regardless of
whether the area is used for agricul-
tural activities or not. The com-,
menter's concerns are adequately pro-
tected by Section 510(b)(5)(A) of the
Act which' prevents surface coal
mining unless it can be demonstrated
that such mining will not preclude
farming except where the acreage in-
volved is so small as to be of negligible,
impact to the farm's agricultural pro-
duction..

Excess Spoil..A commenter felt that
a definition of "excess spoil" should be
Included which would define spoil as
excess if it were located outside of the
pit areas or other large, areas from
which overburden other than topsoil
has been excavated. The comment was
accepted as a valid concern as it 'is
often desirable to have'spoil placed in
a controlled stable manner even if it is
placed adjacent to the mine workings.
Confusion has been exhibited by some
who have construed the material
placed adjacent to mine workings as,
material necessary to achieve-approxi-
mate original contour and therefore
not excess spoil requiring controlled
placement regardless of its position on
slopes or in drainages. In lieu of in-
cluding a definition of Excess Spoil,
the desired result was accomplisied by
adding language to Section 816.71 to
achieve the same result.

Existing structure, See the Preamble
for 30 CFR 701(11)(e) for a discussion
of the definition of existing structure.

Farming. A commenter felt that-
"farming" should be defined the same
as "agricultural activities" but pertain-
ing to alluvial valley floors only. As
the only use of the term "farming" in
the regulations is in Section 822.12(a)
and (b), and only relative to alluvial
valley floors, it was not' considered
necessary to define the term. Another
commenter recommended that a defi-
nition of farming be included that de-
fines "farming" as economically viable

agricultural activities. Because the
term farming is only used with respect
to alluvial, valley floors such a defini-
tion could circumvent the intent of
Section 786.17 which insures theAct's
mandate that surface coal mining and
reclamation operations will not pre-
clude farming on alluvial valley floors;
therefore the comment was rejected.

Federal Program. This definition is
based on the definitions in Section 701
of the Act. The authority for a "com-
plete Federal program" and a "partial
Federal program" is found in Sections
102, 201, 501, 503, 504, 506, 521 and 522'
of the Act. The basis and purpose of
this definition are explained in 43 Fed-
eral Register 41669-70 (September 18,
1978).

Flood irrigation. (1) This definition
is intended to clarify the meaning of
the term as it is used in the definition
of alluvial valley floors (Section 701(1)
of the Act) and in Section 785.19(c)
and (d).

The basis for this definition is Con-
gress' intention to include within the
definition of alluvial valley floors
those valley floors holding a stream
which are or can be supplied by water
from the drainage basin in which the
stream lies, and excluding, those valley
floors which are not supplied water by
either subirrigation or surface flows in
the drainage basin. Specifically, the
Office believes Congress intended to
exclude from the definition of alluvial
valley floors those valley bottoms con-
taining unconsolidated stream-laid de-
posits which are able to receive suffi-
cient water to support agricultural ac-
tivities only if delivered artifically
from sources outside the drainage.
basin.

(2) A commenter suggested a defini-
tion of floodirrigation so as to limit It
to those lands which are 2.5 meters or
less above the stream bed, and which
require no human intervention for
overbank flow to occur. Th6 net effect
of this definition would be to exclude
rather large areas which are alluvial
valley floors. First, because they would
not meet the commenter's criteria if
land areas are higher than 2.5 meters
above the stream bed even though
overbank flow occurs. Second, there is
no suggestion in the legislative history
that Congress intended to exclude
areas irrigated by the use of instream
diversion structures or checkdams
which cause overbank flows thereby
making streamflows available for agri-
cultural activities. The general West-
ern practice ,is to construct devices to
maximize the use of any flow event.
Furthermore, the Act in Section
(701(1)) defines alluvial valley floor as
locations ,where ". .. water availability
is sufficient for subirrigation or flood
irrigation agricultural activities . . ."
without regard to the limitation sug-
gested by the commenter. Therefore,

the suggested criteria would be con.
trary to the Act. As a result the com-
ment was rejected.

Fugitive dust. Authority for this
definition is found in sections 102, 201,
507, 508, 515 and 516 of the Act, 1.
Commenters suggested the need for a
definition of "fugitive dust" similar to

'EPA's definition at 40 CFR
51.21(b)(6). The Office has decided to
adopt a definition of fugitive dust
which is consistent with the intent of
the Act and final regulations to con-
trol fugitive dust from all surface
areas affected by surface coal mining
and reclamation operations,

The definition further clarifies the
implied scope of the term provided by.
the fugitive dust control measures
listed in Sections 816.95(b) and
817.95(b).

2. The Office rejected EPA's defini-
tion because it limits fugitive dust to
particulate matter uncontaminated by
pollutants resulting from industrial
activity. EPA's definition also does not
expressly include fugitive dust from
haul roads. Finally, EPA's definition Is
used in conjunction with an exemp-
tion from air quality review. OSM's
definition, on the other hand, Is in-
tended to describe the coverage of the
final regulations as required by the
Act. It Is emphasized, however, that
the fugitive dust definition must be
read in conuction with the permit re-
quirements and performance stand-
ards to appreciate the precise scope of
these regulations.

Grasslike Plants. A commenter sug-
gested a definition of "grasslike
plants." The Resource Conservation
Glossary, Soil Conservation Society of
American, 1976, p. 25g, defines grass.
like plants as a plant that resembles
true grasses, for example, sedges and
rushes, but is taxonomically different.
Since these species commonly occur,
in varying amounts, in the original
plant community, the Office believes
grasslike plants often are appropriate
for revegetation. The Office also rec-
ognizes that the frequency of occur-
rence of grasslike plants on a site may
vary due to use or abuse of the orlgl-
nal vegetation of the site. Thus, the
frequency of occurrence of grasslike
plants on the site when properly man-
aged should be considered when deter-
mining success of revegetation. Howev-
er, no definition has been included in
these rules. The term is not used in
the regulations and OSM believes the
terms which are used are broad
enough to include all revegetation
practices permitted under the Act.

Groundwater. 1. This important
term is used in numerous sections of
the rekulations pertaining to protec-
tion of the hydrologic balance.

2. A commenter felt that the defini-
tion of groundwater should be
changed to mean the "tension-free
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continuous mass of water below the
soil surface." Accepting this would
have led to confusion and would have
required additional definitions of "ten-
sion-free" and "continuous mass." Fur-
thermore, this change would not nec-
essarily clarify the term for the gener-
al public, permittee or regulatory au-
thority. Thus, the comment was re-
jected. Another commenter suggested
using an unspecified widely accepted
definition. The definition in the regu-
lations conforms closely with the term
as defined in common usage (see Web-
ster's New Collegiate Dictionary, Mer-
riam Webster Co., page 508, 1977).

Half-shrub. Some comments suggest-
ed that half-shrubs be considered
under Sections 816.116 and 817.116.
Since this term is commonly used in
some of the mining provinces, the sug-
gestion was accepted by the Office. Ac-
cordingly, a definition of half-shrub
has been added. The definition comes
from "A Glossary of Terms Used in
Range Management," American Soci-
ety of Range Management, 1974.

Head-of-hollow fill. 1. The defini-
tions of head-of-hollow fill and valley
fill were modified to describe more ex-
plicitly the slope criteria for the exist-
ing terrain at the fill site.

To be classified as either a head-of-
hollow fill or a valley fill, the slope of
the steepest sdction of existing topog-
raphy within the fill site must be
greater than 20 degrees, or the aver-
age slope of the profile of the valley
from the toe of the fill must be great-
er than 10 degrees. If either of these
two criteria are exceeded, then the fill
is classified as either a head-of-hollow
or a valley fill.

Twenty degrees is an acceptable test
to determine steep areas in which
extra precautions with spoil disposal
are justified (see Sec. 515(d) of the
Act).

Kentucky regulations require the
slope of the existing ground at the toe
of all fills to be 10 degrees or less (see
also Skelly and Loy, 1977, p. UI-3 and
Huang; 1978, p. 5).

The top of head-of-hollow fills, when
completed, must be at the same eleva-
tion as the adjacent ridgeline (see
Greene and Rainy, 1975, pp. 1-8).

2. Comments were received regard-
ing the feasibility of placing site limi-
tations on these structures, especially
when done so by definition. Based on
seven years of experience of the West
Virginia Department of Natural Re-
sources, OSM has decided to allow
head-of-hollow fills of less than
250,000 cubic yards, when associated
with contour mining, to have the top
elevation of the fill equal to the coal
seam elevation. For further discussiod
of head-of-hollow and valley fills, see
the Preamble for Sections 816.71-
816.74.

Highwall. No comments were re-
ceived on this term. A minor editorial
change was made for clarity. The deft-
nition follows closely the definition
found in Grim, E. C. and Hill, R. D., at
217, 1976; Erosion and Sediment Con-
trol Surface Mining in the Eastern
U.S., EPA-625/3-76-006, p. 97.

Historically used for cropland. The
historical use clause must be evaluated
in its entirety, "historically used for
intensive agricultural purposes," be-
cause of the all-encompassing defini-
tion of cropland and Its relationship to
the historical-use period. However, for
clarity this one definition will be
broken down Into two components: (1)
What is meant by intensive agricultur-
al purposes and (2) what time span
should be considered as an historical-
use period?

"Intensity of agricultural use" refers
to the amount of economic input, less
land costs, that is expended to produce
a crop. Intensive farming is farming In
which a comparatively large amount
of labor and working capital is used
per acre of farmland. For this reason
"intensive agricultural purposes" is de-
fined to mean cropland for purposes of
the Act, interim regulations, and final
regulations. The definition of cropland
is discussed above.

The Office believes that the intent
of the Act is to protect the 250 million
acres of prime farmland soils which
have a demonstrated cropland use and
that are a part of the 400 to 500 mil-
lion acres of cropland In the United
States. The total acreage of the five
cropland classes has remained relative-
ly constant since 1949, a peak cropland
year. It is, therefore, assumed that
nearly all prime farmlands would have
been in crop production for some
amount of time since 1949. As a result,
the historical-use period need not
extend to dates prior to 1949.

The alternatives considered for the
historical-use -period as a result of
comments were:

1. Choose a time frame of 20 years or
less and a specified number of years
within that time (5 in 20, 14 In 20, 4
years prior, 10 year hIstory, 5 In 10, 7
in 10, 1 in 2, anytime).

2. Leave definition to regulatory au-
thority or other State, Federal, or
land management agency.

3. Historically used prior to the Act,
regulations, permit applications, or
date of purchase for mining purposes.

4. Allow for flexibility at the discre-
tion of the regulatory authority.

5. Define as 5 years In 20 prior to the
pirmit application as included in the
proposed regulations.

A historical-use period of 10 years
prior to the permit application was
suggested by many commenters, indi-
cating that thi cropland record is
readily available from a variety of
local sources. The Office agrees that a

minimum 10 year historical-use period
prior to the acquisition of the land for
the purpose of obtaining a mining
permit should be evaluated. Because
the number of cropland acres has re-
mained relatively constant since 1949
and these have been peak cropland
years, the prime farmland resource
that is intended to.be protected by the
Act should have been in crop produc-
tion since that time, and would, there-
fore, fall within this time period.

Prime farmland used as cropland for
fifty percent or more of the historical-
use period will be considered as prime
farmland historically used as cropland.
Fifty percent or more was chosen be-
cause this represents the predominant
land use in the historical period.

Many time frames were suggested by
the commenters as outlined above.
OSM believes that cropland data, for
the last 20 years is not readily availa-
ble In all prime farmland areas. Data
for ten-year period would be more
readily available from local records
and other recognized sources. Howev-
er, the period may be extended to in-
clude more years at the discretion of
the regulatory authority. A historical-
use period of less than 10 years was
dismissed because it was felt that a
land use history of less than 10 years
would not fully establish a land use
history. A predominant cropland use
within those 10 years was felt to be
sufficient to establish a cropland use.
Therefore, five years or more was se-
lected.

The definition of historical use must
be uniform across all coal producing
regions to prevent an unfair advantage
for some regions. For this yeason, the
second alternative was rejected.

It is necessary to establish a date
from which the historical period must
be measured. The periods prior to the
Act, regulations, permit application
and the date of land purchase for
mining purposes have been suggested.
The dates of the Act, regulations, or
permit application are rejected be-
cause they may not truly represent
the historical-use period of the land.
The years prior to the date of the land
purchase would better represent a
prime farmland historical use, because
it would not be influenced by the
mining activity. Once land Is pur-
chased for mining, It is not likely that
the owner will initiate prime farmland
use.

Many variations of the historical use
period have been suggested. A com-
menter claimed that local farming
conditions vary considei-bly from
region to region and are heavily de-
pendent upon the local economy,
market conditions, and government
regulations. The regulatory authority
may want to extend the historical use
period to include prime farmlands im-
portant to the State or local economy,
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but have not been used as cropland for
the 5 in 10 year minimum period. The
final definition reflects the State regu-
latory authority's latitude to designate
prime farmlands based upon a longer
historical period to include more crop-
land under the historical-use provisons
but are not intended to exclude any
lands from the minimum criterion of 5
years in 10. This provision is included
because of the potential for prime
cropland to be taken out of cropland
use for more than 5 years in 10 due to
ownership circumstances which do not
relate to the capability of the land to
produce crops (such as retirement, wi-
dowed, litigation). However, such land
is clearly prime farmland in temporary
retirement and definitely part of the
prime farmland' resource addressed in
the Act.

The proposed regulations required a
historical-use period of any 5 years in
the 20 year period prior to the permit
application. The 5 years in 20 criterion
was dismissed in the discussion under
alternative 1. Because the Office has
adopted a more precise definition of.
cropland, the long-term -rotation of
crops is included as it was in the pro-
posed rules.

A historical-use period of any five
years of cropland use .within -the 10
years Dreceding the date of purchase
of the land for the purpose of mining
will be considered historically used for
cropland. This, 5 in 10 year criterion
may be extended to include more
years of cropland history only to n-
crease the prime farmland acreage to
be preserved: however, this extension
of the land use history is not to go
beyond 1949.

Hydrologic balance.
1. This term is based on the under-

standing of the term as utilized by the
Congress. See H.R. Rep. No. 95-218,
95th Cong., 1st Sess., at 107-108
(1977).

2. A comnmenter felt that the pro-
posed definition of hydrologic balance
should be adjusted to-emphasize that
"hydrologic balance" is rarely, if ever,
static, but rather is a dynamic equilib-
rium of the hydrologic system. The
comment was accepted as the addition
will serve to clarify congressional
intent. H.R. Rep. No. 95-218 supra, at
107-108.

Hydrologic regime. One cornmenter
suggested that the proposed definition
should be altered to focus on changes
in the hydrologic cycle caused by the
local environment. It is implicit that
changes in the cycle due to the "local
environmerit" would change the local
hydrologic regime. The suggestion was
rejected in favor of a definition corre-
sponding to general usage. Webster's
New Collegiate Dictionary, 1977, at
973 defines "regime" as "the charac-
teristic behavior or orderly procedure
of a natural phenomenon or process."
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Imminent danger to the health and
safety of the public. A few commenters
suggested changes in the definition of
"imminent danger to the health and
safety of the public." The suggestions
were rejected because the definition is
statutory *language and the com-
menters provide no basis by which to
change it.

Impoundment A commenter sug-
gested that the word "closed" be elimi-
nated from. the definition of "Im-
poundment" since a closed basin is ter-
minology that usually applies to areas
from which there is no discharge.
OSM has rejected this suggestion and
the definition is included as proposed.
Closed basin, as it Is used in this defi-
nition, denotes a basin from which the
normal runoff flow is restricted so
that it will not freely flow out of the
basin. This restriction will cause the
runoff water to back up in the basin
but does not preclude controlled flow
from leaving the basin.

In situ processes. No comments were
received on the definition of this term.
It is changed by minor editing from
that of the proposed regulations.

Intermittent, perennialY, and ephem-
eral streams. 1. These terms are adopt-
ed, first, to distinguish continuously or
nearly continuously flowing streams
from ephemeral streams, because dif-
ferent regulatory controls are needed
to protect these two categories.
Second, the terms are defined to dis-
tinguish continuously from nearly
continuously flowing streams. Sub-
stantial comments were received on
these definitions. For clarity, Intermit-
tent and perennial streams are defined
in separate Paragraphs in the final
rules.

2. Commenters suggested changes In
the proposed definition of intermit-
tent stream. OSM considered three al-
ternatives to the one-month continu-
ous flow criterion of the proposed rule
and various combinations of those al-
ternatives. (a) flow for at least six
months; (b) a drainage area of one
square mile or more; (c) stream below
the local water table at some time
during the'year, OSM has amended
the definitions of both "ephemeral
stream" and "intermittent stream"
based on the concerns expressed in
these comments.

(a) .A one-square mile watershed con-
cept was adopted for intermittent
stream, because at least two states (Al-
abama, Illinois) have found it easy to
administer and apply. Further, even
for arid regions, a stream draining
that much land has the potential for
flood volumes that necessitate applica-
-tion of the stream channel diversion
criteria of Sections 816.44 and 817.44.
(See Linsley, R. K et al, 1975, Hydrol-
ogy for Engineers, McGraw-Hill, pp.
144-145.)

(b) OSM also adopted the criteria
that a stream be "Intermittent", if It
lies below the water table for somo
part of the year and receives flow
from groundwater discharge as well as
surface discharge. These criteria rec-
ognize that, even on small drainage
areas, climate and ground water char-
acteristics can produce a stream with
sufficient flow potential to requiro
special handling for diversions and
other purposes. (See Chow, V. T., 1964,
Handbook of Applied Hydrology,
McGraw-Hill, pp. 21-35 on discussions
of watershed size to runoff).

(c) The determination of whether a
stream bed lies below the local water
table for "some part of the year" must
be made by a qualified expert where It
is not clear whether the stream re-
ceives groundwater discharges. The
determination is, for example, applica-
ble where the stream flows for several
days or longer after all snow is gone or
after the last rain. OSM did not speci-
fy a "one day" flow for this criterion.
Instead, the regulatory authority is
given latitude to make a reasonable
judgment .about whether stream dis-
charge is a result of the stream bed
being below the local water table.

(d) A, six-month flow criterion was
rejected, because It did not relate to
the purpose of any performance stand-
ard requirement of the Act.

(e) The definition of "intermittent
stream" that OSM adopted is slightly
different from part of the definition of
"intermittent stream" recommended
in a comment from the U.S. Geological
Survey. In USGS, 1960, Water Supply
Paper No. 1541-A, p. 18, the term was
defined to include streams receiving
flow "... from some surface source
such as melting snow In mountainous
areas . .. " The OSM definitions are
better for the purposes of the per-
formance standards, because a stream
otherwise "ephemeral" is not less so
merely because it flows in response to
snow-melt.

3. The "ephemeral stream" defini-
tion has been modified to include
flows caused only by melting Ice and
snow, so there is no need to include
reference to that in the definition of
"intermittent stream." The Office rec-
ognizes that, under the originally pro-
pbsed definition of ephemeral stream,
any drainage in a coal region subject
to heavy winter snow cover might flow
continuously for more than 30 days
during the melt period and risk being
misidentifled as an intermittent
stream, even where the flow was of
such small magnitude that the Office
would not intend application of the
stream channel diversion Sections
(816.44; 817.44). However, If snow-melt
flows are large and of long duration,
the drainage channel may well be
below the local water table or may
have flowed for such a length of time
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that a" biological community (see
816.57 and 817.57) will have developed
in the streams. In those cases the
stream will not be classified as ephen-
eral Classification will be made at the
time of permit application based on
collected data and probable conditions
for the life of the mine. This should
help to separate out unusual wet or
dry periods that may confound aver-
age rainfall and runoff conditions.

4. The term "perennial stream" in
the final regulations is based on a defi-
nition of that term in US. Geological
Survey, 1960, supra, pg. 18.

Land ue. The concept of land use
appears in three principal places in
the Act. Section 515(b)(2) requires the
operator to restore the affected area
to a condition capable of supporting
the uses which the land was capable of
supporting prior to any mining, or to
higher or better uses. Section 515(c) of
the Act provides that a variance from
the requirement to restore to original
contour may be obtained in a moun-
taintop removal operation. Postmining
land uses permitted are industrial,
commercial, agricultural, residential or
public facility (including recreational
facilities). Similarly, a variance may be
obtained in steep slope mining (Sec-
tion 515(e)). The permissible postmin-
ing uses under this variance are indus-
trial, commercial, residential or public
use (including recreational facilities).

Several commenters suggested that
the number of land use categories be
reduced. Some suggested that the only
categories defined be agricultural and
natural resources, residential, industri-

- al and commercial. Others suggested
that only three uses should be de-
fined-agricultural and natural re-
sources, residential and industrial.
Several felt that a reduced number of
land uses categories would be ade-
quate to prbtect public and govern-
mental interests. A few recommended
using broad categories and stated that
existing zoning plans are not based on
definitions as specific as those used in
the regulations. In connection with its
general consideration of these com-
ments, the Office considered several

-approaches which might be taken in
defining land use. Four alternatives
were considered: (1) define only those
five categories of land use necessary
for variance determinations under Sec-
tions 515(c) and 515(e) of the Act; (2)
provide criteria only on the issue of
what constitutes a higher or better use
(Section 515(b)(2)) and equal or better
economic or public use (Section
515(c)(3) and 515(e)(3)); (3) develop
two separate -definitions of land use
categories resulting in one set for de-
terminind higher or better uses and a
second set for defining proposed land
uses in connection with the variances
from approximate original contour;,
and (4) define a number of land use

categories and make the definitions
applicable to variance determinations
as well as to decisions on higher or
better use under one set of criteria In
Sections 816.133 or 817.133.

The Office believes that a regulatory
program in the form of either of the
first three alternatives will result In
inconsistency of application of these
regulations and thus Inconsistency in
land use decisions under the Act. Fur-
thermore, the Office believes that nei-
ther of the first three alternatives can
accomplish one of the principal pur-
poses of the Act-that the potential
utility of mined areas for a variety of
purposes be maintained or enhanced.
(S. Rept 95-128, 95th Cong.. Ist Sess,
76-77, 124 (1977); S. Rept. 93-402. 93rd.
Cong., 1st Sess., 60, (1973).) The Office
has adopted the fourth alternative, be-
lieving that it offers sufficient flexibn-
ity to operators and regulatory au-
thorities and insures adequate regula-
tory control over land use decislons

In connection with the specific com-
ments directed at the fifteen catego-
ries in the proposed regulations, the
Office considered the following alter-
natives (12 reduce the number of cate-
gories and include only those common-
ly used by State and local planning au-
thorites; (2) change the terms and
definitions to match those commonly
used by planning authorities; (3) con-
solidate the categories to more clearly
reflect those used in the initial pro-
gram and to represent the minimum
list -that would meet the requirements
of the Act; and (4) make no change In
the regulations as proposed.

Reducing the categories to those
commonly used by State and local gov-
ernments or changing the definitions
to match those used by planning au-
thorities does not provide an appropri-
ate breakdown for determining when a
determination of a higher or better
land use is required because of
changes resulting from mining. For
the purposes of the regulations,
higher or better land use is deter-
mined on a site-by-site basis by the in-
dividual landowner or manager and
the regulatory authority, and not as
traditionally interpreted by local
zdnlng commissions or boards.

The third alternative was selected
and the definitions were revised and
consolidated. Fish and Wildlife habi-
tat was revised to make it clear that it
is a permitted use. Cropland. pasture-
land and grazingland were not com-
bined since each Is a separate and
viable agricultural use.
*"Grazingland" as defined in the land

use categories Is intended to encom-
pass rangeland uses. However, It is also
necessary specifically to define "range-
land" (see discussion, infrm) In connec-
tion with other regulations (see Sec-
tions 785.19 and 822.12, for example).
The definition of grazingland here is
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Intended for use In determining
whether or not an alternative post
mining land use will result from the
surface coal mining and reclamation
operations.

The definition of- developed water
resources was retained to enable the
regulatory authority to control perma-
nent Impoundments. (Under Sections
816.49 and 817.49, permanent im-
poundments are prohibited unless.
inter alia, such Impoundments are
suitable for the approved postmaining
land use). "Undeveloped land" was re-
vised In order to avoid land use deter-
minations which involve undeveloped
land areas which might otherwise be
interpreted as fitting In one of the
other nine categories. The Office be-
lieves the revised definitions should
facilitate designation of use activities
that reflect different land manage-
ment practices or Intensities of use
and, therefore, require approval of the
alternative postmining land uses.

A few commenters suggested that
this Section state that the alternative
land use procedures do not apply
where the proposed postmining land
use Is Identical to the prerining land
use. While correct, the Office believes
that adding this language is unneces-
sary. However, the Office has revised
the introductory paragraph of "land
use" to make it clear that changes
from one of the stated categories to
another constitutes an alternative
land use which must be approved by
the regulatory authority under Sec-
tions 816.133 or 817.133.

Some commenters suggested adding
the words "within the permit area" in
the Introductory paragraph in order to
specify the area. for which a land use
should be determined. The Office also
considered addition of the words
"within the mine plan area" in connec-
tion with this comment. The effects of
land use changes may be apparent in
the mine plan or permit areas as well
as in adjoining areas. Since the pur-
pose of the land use definitions is only
to delineate categories of use activities
and the descriptions of proposed uses
required by Sections 780.23 and 784.14
are related to the proposed permit
area, it was felt that no change in the
definitions was required.

These commenters also raised the
Issue of permit area or mine plan area
in light of the question of "not know-
ing whether to use one acre, two, ten
or whatever" as the resolution of cate-
gory area delineation. In practice, land
use categories will only be used to de-
termine If the postmlning use has
changed from the premining use. A
different or alternative use occurs
when any change of use occurs. Since
all land uses, regardless of area cover-
age, are to be categorized, differentiat-
ing between primary and secondary
will not add substantively to the infor-
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mation needed to make this -decision.
Therefore, the requirement in the pro-
posed regulations of "when combined
uses are designated, one land use shall
be identified as primary and one or
more others designated as secondary
land uses" has been deleted.

Some commenters suggested that
ambiguous wording in the definition

.of cropland could be construed to
'mean that land which is completely
separated from a farming facility is in-
cluded within the definition. The, in-
tended meaning was to have related
activities included within the defini-
tion if they are adjacent to and an In-
tegral part of the operation. Clarifying
language and examples of related ac-
tivities have been added to cropland,
and to other definitions where appro-.
priate.

Some commenters -suggested revi-
sions to the definition of cropland so
that .terms with commonly accepted
meanings were used. One also suggest-
ed replacing the definition of cultivat-
ed crops with "cropland." The Office
agrees that terms such as row and
small grain crops are commonly ac
cepted terminology and these changes
have been made in both definitions. A
separate definition of cropland is nec-
essary for the regulations relating to
prime farmland (e.g., Part 823). The
definition of cropland here is intended
for use in determining-whether or not
an alternative postmining land use will
result from the surface coal 'mining
and reclamation operatiofis.

Some commenters suggested revising
the definition of forestry by referring
to a percentage of plant or tree cover.
OSM considered the following alterna-
tives: (1) no change;(2) adopt the U.S.
Forest Service. definition of forest
land; (3) adopt the Department of Ag-
riculture (USDA) definition; (4) com-
bine the existing definition with the
USDA definition. The Forest Service
and USDA definitions do not reflect
use or management but instead define
forest land as a type of plant cover.
-This limited definition was not accept-
able for the land use determinations
required under the Act. Combining
the USDA definition with the pro-
posed regulation resulted in a compre-
hensive definition that combined the
concepts of use and management as
well as plant cover; however, the
Office did not believe that the addi-
tional wording directed toward the
percentage of canopy cover provided a
more substantive definition: There-
fore, no change was made as a result
of these comments.

A few commenters suggested a
change to the definition of grazing-
land so as not to exclude those areas
where- introduced species are being'
used in certain grazing management
plans. Alternatives considered were:
(1) no change; (2) include the terms
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"or introduced" vegetation and change
the wording to identify grazingland as
consisting of "principally native
grasses." If grazing is practiced where

*introduced species are planted, the
area- should be categorized as pasture-
land or land oqcasionally cut for hay.
As a result, the suggested change was
not adopted. However, to avoid confu-
sion over the land uses of grazing in-
digenous plant species and pasturing
of introduced plant species, the cate-
gory of pasture land or land occasion-
ally cut for hay has been revised to re-
flect the difference between these two
forms of management.

Some commenters suggested
changes to the definition of undevel-
oped land. Some suggested that the
definition be revised to read ... not
presently used, improved, or man-
aged . . ." Others suggested referenc-
ing a four-year period to prevent con-
fusion between idle land and land in-
volved in crop rotation. OSM consid-
ered these alternatives as well as the
alternative of no change. The Office
believes addition of language relating
to unimproved land is unnecessary be-
cause this concept is included In the
term "undeveloped." The Office has
revised this Section in response to the
second. set of comments to include
land which has reverted to a natural
state. Cropland which. is in rotation
but has not reverted to a natural state
would be included within the defini-
tion of "cropland."

Macroinvertebrate biological com-
munity. The definition of this phrase
was proposed in order to use It as an
identifier for streams to which the
stream channel diversion- and (816.44;
817.44) buffer zone provisidns (816.57;
817.57) apply. Since the only use of
the term in the final rules is for the
buffer zone regulations, the Office re-
moved the definition from Section
701.5 and used it in a slightly modified
form In Sections 816.57 and 817.57. For
further discussion of the terms see the
preamble to those sections.

Material damage A commenter sug-
gested that this term be defined for
purposes of subsidence. However, the
Office believes it is not necessary to
define the- term for subsidence pur-
poses in these rules. Additional defini-
tions may be included in State or Fed-
eral programs, if appropriate. -

Materially damage water quality or
quantity. (1) This definition is intend-
ed to clarify the ineaning of the term
as it is used in Section 510(b)(5)(B) of
the Act, and Sections 785.19(3)11) and
(3), and 822.12(c) of the regulations
governing mining on alluvial valley
floors. It is not intended to define
"material damage to hydrologic bal-
ance outside permit area" as used in
Section 510(b)(3) of the Act except to
the extent that provision is relied
upon as authority for'applying the

"materially. damage" prohibition to
areas of alluvial valley floors which
are not significant to farming, or
which provide negligible support for
farm production, and which are out-
-side the permit area of a proposed or
permitted operation. The definition is
adopted under authority of Sections
102, 201, 501, 503, 504, 507, 508, 510,
515, 516, and 517 of the Act.

As used in Sedtlon 785.19(e)(1), the
defined term is not reproduced exactly
as It appeared in Section 701(5) of tho
proposed rules; the "or" is changed to
an "and." This change was made In
order to assure the proper meaning of
the term as used in the cohtext of the
sentence constructed at Section
785.19(e)(1)(i1). The referenced sen-
tence is not intended to follow the
structure of the sentence at Section
510(b)(5) of the Act, but to clarify an
ambiguity which arises out of the use
of a double negative in the opening

-clauses of the sentence. As drafted,
the congressional language might be
read as allowing an operation to pass
the test of Section 510(b)(5) and re-
quire a permit to issue' if either Para-
graphs (b)(5)(A) or (b)(5)(B) are met,
but not as requiring that the tests of
both Paragraphs (A) and (B) must be
met. The legislative history indicates
that this was not the intended reading
of the "or" between Paragraphs (A)
and (BY, and that the drafters intend-
ed that both tests be applied. Howev-
er, in order to avoid the syntactic am-
biguity, the Office changed the "or" in
the defined term to "and" in the con-
text of Paragraph (e)(1)(l) so as'to
make clear the regulatory authority
must find that the operation will not
materially damage both quality and

:quantity, and that if either would be
damaged, then the permit would need
to be denied.

(2) The definition of "'materially
damage the quantity or quality of
water" as proposed covered all
changes in the quality or quantity of
surface or ground waters. This could
be construed to be any change of any
measure of quality or quantity with-
out regard to Its consequences. Of the
comments received on this point the
following alternatives were suggested:
modify the definition to apply to "det-
rimental changes"; limit It to "ad-
verse" changes; use the concept of "re-
ducing the capability of;" use the
phrase "substantially and adversely,"
limit It to changes "precluding farm-
ing," qualify It to allow beneficial
changes, and substitute "measurable
degradation" for "change." The com-
ments are correct in their assessment
that the proposed definition in Section
701.5 is too restrictive; thus the defin-
tion included in Section 786.17(d)(1) of
the proposed regulations was used to
reflect more accurately what is meant
by the term.
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Mine plan area. See preamble for af-

fected area.
Moist bulk density. (1). This term

has been added to Section 701-5, in re-
sponse to numerous comments re-
ceived on the prime farmland soil re-
construftion performance standards
regulations (Part 823). which suggest-
ed use of moist bulk density, rather
than soil permeability, as the be t in-
dicator of soil compaction. The Of-
fice's explanation for accepting these
comments is set forth at the preamble
below for Sections 785.17 and 823-14.
Legal authority for defining the term
is section 102, 201, 501, 503, 504. 506,
507, 508, 515, and 516 of the Act.

(2) The'term is defined on the basis
of technical criteria specified in USDA,
Soil Survey Investigations Report No.
1, "Soil Survey Laboratory Xethods
and Procedures for Collecting Soil
Samples," SCS 1972 (Revised) pp. 14-
16. However, it should be noted that
under Section 785.17(b) (3) alternative
methods for estimating moist bulk
densities may be authorized In particu-
lar -circumstances, in which event the
definition in Section 701.5 will not
apply.

Mulcl. Several commen'ters argued
that the regulations should contain
wording that defined 'mulch" as in
Section 715.20(d) of the initial regula-
tions. Another commenter's suggestion
that mulch be defined in the final reg-
ulations was accepted in 701.5. Con-
menters pointed out that the lack of
definition for mulch could preclude.
use of chemical soil stabilizers which
may be superior to vegetative residues
as .mulch- In addition, as one com-
menter suggested, the objective of
mulching is to promote establishment
of vegetation, enhance water retention
capabilities of the soil, and decrease
erosion effects of wind and water.
These regulations contain a definition
for mulch which makes it clear that
many types of mulch are suitable.
(See, e.g., USEPA, 1976, Erosion and
Sediment Control, Vols. 1, 2.)

Noxious plants. No comments were
received on the definition of this term
and it is unchanged from the proposed
regulations. It is defined broadly to
allow States to use their existing lists
to determine what constitutes a nox-
ious plant in that area.

Operator. The definition of "opera-
tor" follows the statutory definition in
Section 701 of SMCRA, except that it
extends coverage to extraction of coal
from coal refuse piles. This addition
was made to agree with the definition
of "surface coal mining operations"
and is based on an Office decision as
described in a letter from the Solicitor
of the Department of the Interior, Leo
Krulitz, to Representative Gus
Yatron, dated March 13, 1978, that ex-
plicitly includes coal extraction from
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coal refuse piles as within the scope of
responsibility for regulation by the
Act.

Outslope. A commenter states the
definition of "outslope" Is not clear
and may lead to confusion, In that It
could be read to Include areas above
the bench. For clarification purposes
the definition has been: edited to make
it clear that the area above the bench
Is not included.

Overburden. 1. A commenter sug-
gested that the definition be changed
to "... may or may not Include top-
soil" because this definition and the
provisions for topsoil removal and re-
distribution need to recognize that al-
ternatives to topsoil replacement
should be allowed. OSM does not
intend that this definition or the regu-
lations regarding topsoil limit the a3-
propriate use of topsoil alternatives or
substitution. OS1 believes that this
definition does not alter the statutory
intent with regard to topsoil See also
the Preamble for the definition of top-
soil.

2. This definition has not been
changed from that of the proposed
regulations. It follows closely the defi-
nition found In Grim, E. C. and Hill.
R. D. at 219. 1976, Erosion and Sedi-
ment Control: Surface Mining in the
Eastern U.S. EPA-625/3-76-006, pp.
98.

Perennial stream. No comments
questioned the definition of perennial
stream. OS has separated the defini-
tion from the definition of Intemit-
tent stream for clarity. See intermit-
tent stream preamble.

Performance bond. Due to comments
received requesting clarification with
respect to bond forms, the' definition
of "performance bond" has been
changed to make It a generic term of
general reference which incorporates
each of three types of bonds identified
by Congress in Section 509 of the Act,
Le. surety bonds, collateral bonds and
self-bonds. These three bond types are
defined separately at 30 CFR 800.5.
The definition of "performance bond"
is designed to exclude detailed specific
criteria in order to facilitate drafting
and interpretation of the regulations
and to avoid repetition in the text.

Permanent Drersion. This term is
defined to distinguish betwecn those
diversions of water occurring during
surface coal mining and reclamation
operations which will be eliminated at
or prior to the termination of reclama-
tion operations, (temporary diver-
sions) and those which will last
through a later period of time (perma-
nent diversions). Because of the sig-
nificant alteration of the hydrologic
balance that can occur from diver-
sions, (USSCS, 1971, at p. 362) perma-
nent diversions, as defined, must first
be approved for retention after the
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cessation of reclamation operations by
the regulatory authority.

Permit 1. The definition is ex-
panded from that in Section 701(15)
the Act to clarify the role of the Sec-
retary with respect to "permits" for
surface coal mining and reclamation
operations on Federal lands. It has
been changed by minor editing from
that of the proposed regulations and
by changing "Director" to "Secretary"
to retain the authority for mine Plan
approval on Federal lands with the
Secretary.

2. A commenter suggested an alter-
native to the proposed definition, but
provided no justification or rationale
for making the change. Without this
Information, OS1 is unable to deter-

'mine whether the comnenter's alter-
native is more suitable than the pro-
posed definition.

Permit area. See preamble for af-
fected area.

Permittea Several general comments
were received which expressed concern
over the problem of wildcat operators.
Le,. persons operating without a
permit. The definition of permittee
was revised to include persons re-
qured to hold a permit, to make it
clear that a person cannot exempt
himself from the requirements of the
Act by failing to obtain a permit. This
continues the interpretation made and
implemented by the Office during the
initial program.

OS& made this change to clarify
further its resolution of an inconsis-
tency In the Act. Sections 503(a)(4).
504, and 506 through 511 of the Act
clearly'demonstrate the central impor-
tance of the permit for regulating coal
mining. Everyone who wishes to mine
coal must obtain a permit under the
Act before doing so. Sections 502 (a)
and (b) (initial regulatory program)
and 506 (permanent progra~m). Never-
theless, the penalties and enforcement
Sections 518 and 521 frequently apply
to a permittee. Without addressing
this inconsistency, the use of the word
"permlttee"' In these Sections could
lead to the anomalous result that
every person who mines coal is legally
required to have a permit, but none of
the Act's enforcement powers are ap-
plied to a person who mines without a
permit.

The Office has addressed this bncon-
sistency in two principal ways. First,
the regulations, including the enforce-
ment regulations, usually apply to a
person rather than to a permittee.
Second, the phrase ". .. or required
by' the Act or this chapter to hold
-.. was added to the definition of
permittee. By this addition, the Office
means to further clarify that its inter-
pretation of the Act is that any person
who mines without a permit is in viola-
tion of the Act and regulations and is
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subject to enforcement action under
the Act.

Precipitation event and recurrence
interval. These terms are -defined for
use in the many places in Subehapters
G and K where the sizing of structures
and conveyances with respect to vol-
umes of water are addressed.

The term precipitation event is es-
sentially defined to include the quanti-"
ty of water released onto the surface
within a limited period of time from
precipitation. No particular period of
time Is specified (e.g. 6-hours, 24
hours), because different durations of
precipitation events are addressed in
the regulations, depending upon the
magnitude of the threat from excess
precipitation and the function of par-
ticular structures or conveyances to
contain or convey flows of water.

3. Commenters objected that the
proposed rule did not specify all of the
types of precipitation that should be
covered. Accordingly, the final, rule
was written to specify that drizzle,
rain, snow, sleet, and hail are all in-
cluded within the concept of precipita-
tion. However, commenter's objection
to the inclusion of snowmelt within
the definition was not adopted, al-
though the use of snowmelt was clari-
fied. Snowmelt is commonly included.
as an equivalent form of precipitation
event in regulations defined by the
National Weather Service Technical
Paper No. 40, "Rainfall Frequency
Atlas of the U.S." May 1961, and sub-
sequent amendments or equivalent re-
gional or rainfall probability informa-
tion developed therefrom.

4. A commenter suggested that the
term reflect a flood of a specified'size
by the percent chance of exceeding
that size in any one-year period rather
than by the average time interval be-
tween such floods. This -change was
not accepted because the specified re-
currence interval as used in the regu-
latibns deals with precipitation events,
not floods and must conform with
other existing regulations, in particu-
lar, Sections 816.42 and 817.42 effluent
limitations which correspond in some
ways to EPA regulations. Also, the
term .must be specific when dealing
with design. criteria such as sediment
ponds (Section 816.46). The term as
defined in the regulations is recog-
pized and accepted in current standard
engineering design-formulas and prac-
tices. (See -Preamble for Sections
816.41-816.57; in particular, Harring-
ton, J.H., 1977. p. 1: U.S.D.I.'Bureau of
Reclamation, 1960, pp 39-67 U.S.D.A.
SCS, 1971 p. 3)

Prime farmland This definition is
based on Section 701(20) of the/ Act.
Several coimmenters suggested the
change of "cultivated crops" to "crop-
land." The definition has been altered
by substituting "cropland" for "culti-
vated crops." This also relates to the
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definition of "historically used for
cropland." A more detailed explana-
tion of the, change may be found
under the Preamble for those defini-
tions. Another commenter felt that
the prime farmland definitions should
incorporate an evaluation of the eco-
nomic viability of the prime farmland
under consideration. The Act does not
allow the Office this latitude.
'Productivity. The definition of pro-

oductivity was deleted, because the
Office believes the meaning of the
word is generally agreed upon. More-
over, there are slight differences in
meaning in the places it is used which
are obvious from the particular con-
text.

Professional geologist, engineer and
-surveyor, A commenter expressed con-
cern that the term "professional 'ge-
ologist" would be construed to mean a
licensed geologist to the detriment of
geologists in States which do not have
licensing 'procedures for geologists.
Others objected that the regulations
eliminated the role of the surveyor as
a "prime professional." The com-
menters contend that surveyors are
capable of performing many if not all

-of the duties delegated to "registered
professional engineers." A number-of
alternatives were considered which
ranged from no changes, defining
what professional registered engi-
neers, professional geologists, and en-
gineering geologists are, to including
professibnal surveyors in the same ca-
pacity as engineers. Since the States
generally have registration or licens-
ing requirements for these professions,
no definitions will be in the regula-
tions. The States will be able to utilize
existing State criteria or develop addi-
tional criteria to define these profes-
sionals if necessary.

In the Act there is no authority that-
would allow, by regulation, surveyors
to .perform the design functions pres-
ently delegated to engineers. At no
point in the review of the legislative
history was there evidence that Con-
gress intended for surveyors to do
more'than, make and certify maps,
plats, etc. It is clear that Congress
fully intended that dams, valley fills,
sediment ponds, etc., be either de.
signed by or at least certified by a reg-
istered professional engineer or profes-
sional geologist. It is therefore not ap-
propriate to change the regulations.

Rangeland. A commenter wanted to
delete "for purposes of prime farm-
lands" from the definition of range-
land, noting that the rangeland defini-
tion is used elsewhere in the Act. The
comment is accepted because this de-
fined term is applicable only to the al-
luvial valley floor regulations. The
definition of "grazingland!" under
"land use" is intended to encompass
those land uses and activities which,
might ordinarily be called rangeland.

Recharge capacity. (1) This term is
defined to aid in implementation of
Section 515(b) (10) (D) of the Act and
Is based on Congress' understanding of
the term. H.R. Rep. No 95-218, 96th
Cong. 1st Sess. at 116 (1977).

2. Commenters' objections to Inclu-
sion of the term "zone of saturation"
within the definition were rejected, be-
.cause this would have eliminated the
important concept of water movement

.to the saturated zone, which Is a criti-
cal element of Congress' mandate to
protect the functional utility of re-
charge characteristics. See, id; Chow,
V.T., 1964, Chapter 12, 13. See also the
Preamble discussion for Section
8i6.51.

* Reclamatioi. Autllorlty for this
definition is found in Sections 102,
201, 501, 508, 515, 516, and 701 of the
Act. Reclamation Is not expressly de-
fined in Section 701 of the Act, al-
though it is used in the definition of
surface coal mining and reclamation
operations. See Section 701(27) of the
Act. Section 508 of the Act establishes
the requirements for reclamation
plans. Reclamation also is used In Sec-
tions 515 and 516 of the Act. Because
the regulations reflect the statutory
use of the term, OSM believes its defi-
nition is necessary to give meaning to
the regulations.

The definition is intended to state
concisely the essence of reclamation,
restoring land which has been mined
to the postmining land use which has
been. approved by the regulatory au-
thority as part of the permit approval
process. This definition is similar to
that given for the term in Glossarg of
Surface Mining and Reclamation
Technology, National Coal Associ-
ation, October 1974, p. 16.

Recurrence Interval. See Preamble
for precipitation event.

Reference area. (1). This term is de-
fined because it, is used to designate
'the area to be selected for comparison
with reclaimed areas to determine the
success of revegetation of those areas
under Sections 515(b)(19)-(20) and 519
of the Act. A commenter suggested
that reference areas must be denuded
of all natural vegetation before use as
a reference area and that denuding
should be reflected in the definition.
The rationale for rejecting this com-
ment can be found in the Preamble for
Section 779.19.

(2) A-nother commenter argued that
the reference area concept is subject
to numerous and widely varying inter-
pretations because key words in the
definition and performance standards
are not defined; examples are "appro
priate management" and "produced
naturally." OSM agrees with the com.

* menter's suggestion that appropriate
management can have varying mean-
ings. However, appropriate manage-
ment would, by necessity, be related to
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the proper use, relative to the intend-
ed purpose, of the approved land use.
The management of a reference area
does not preclude natural vegetation.
Howevdr, the definition has been
modified to provide for and clarify the
use of a reference area, for determin-
ing success of revegetation of cropland
pursuant to Section 816.116(1)(3)(iil).

(3) Further, the commenter argued
that the parameters proposed for com-
parison between the reference area
and the permit area will be difficult.
Specifically mentioned were species di-
versity and production. It was con-.
tended that species diversity on the re-
claimed area can be made to exceed
that of the -reference area simply by
planting more species than occur on
the reference area. This contention is
true, but it overlooks the purpose of a
reference area, which assures equality
of plant diversity that is compatible
with the postmining land use. The
commenters' contention is true that
information developed for determining
adequate production would never be
valid or justifiable when comparing
smooth bromegrass, on a reference
area and switch grass on the revege-
tated area. However, such a reference
area would not truly be a valid refer-
ence area under the described condi-
tions. The ground cover and the abili-
ty to control erosion are keys to deter-mining success of revegetation when
using herbaceous species. Productivity
will be determined on a number of
stems of woody species since maxi-
mum volume or bio-mass of a newly es-
tablished shrub or forest vegetative
community would not be attained for
a number of years. Cover and number
of stems are recognized measures of
determining success, therefore, the
language being questioned is retained.

Renewable resource lands. 1. This
definition has been moved to this Sec-
tion from proposed Section 762.5. It is
used in Sections 784.20 and 817.121-
817.126 with respect to subsidence as
well as in Subchapter F with respect
to designation of lands as unsuitable
for mining.

2. Some commenters suggested pro-
viding a test for significance within
the definition. OSM believes this is
not necessary because a test of signifi-
cance is contained within the criteria
for renewable resource lands. See Sec-
tion 762.11(b)(3).

3. Other commenters suggested that
areas used for production of game or
sportfish and other forms of aquacul-
ture should be deleted because fish
and wildlife are covered by the fragile
lands definition. OSM accepted this
suggestion.

4. A commenter suggested adding
"springs, wells, and prime farmlands"
to the definition. OSM believes that
the proposed definition is sufficiently
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broad to Include those Items without
specifically adding them.

Road. 1. Many comments were re-
ceived on the road definition. Numer-
ous comments strongly objected to the
proposed definition and recommended
a definition that recognized the pro-
posed use of a road so that the
planned use of a road will match the
design. This recommendation has been
adopted.

2. Many comments suggested the
road definition recognize different
classes of roads based upon the
volume of traffic, speed and weight of
vehicles. Comments also were directed
to using a 3-class technical classifica-
tion system based on proposed use out-
side of the pit area. The comments
have been considered and, as modified
for clarity and statutory consistency,
accepted.

3. Several comments raised concerns
that unnecessary requirements would
be placed on roadways or ramps
within the pit area controlled by a
drainage plan. It was recommended
that these temporary roads be
exempted based on their inclusion in
the drainage control plans required by
30 CFR 816.42(a). This recommenda-
tion has been adopted and the defini-
tion has been modified accordingly.

4. One comment recommended a
review of road criteria for roads used
in construction. This recommendation
has been accepted. The definition has
been modified to exempt temporary
pioneer or construction roads.

5. Several comments suggested that
one category of roads be defined as
those used for the transportation of
coal. This was adopted for the Class I
road definition. Several comments rec-
ommended that a separate category of
roads be defined as those used by vehi-
cles lighter than haul trucks on a reg-
ular basis, on the grounds that these
roads are not used for transporting
coal from a minesite and, therefore,
result in a different degree of environ-
mental and safety concerns. Several
comments were received suggesting a
class of roads consisting of those de-
veloped for and used irregularly by
light-weight vehicles for a short period
of time. Comments also were received
emphasizing that small equipment
roads used for less than one (1) year
produced less environmental impact.
Other comments suggested latitude be
provided to allow for solutions to indi-
vidual minesite needs. A six-month
period was selected to differentiate be-
tween Class H and III roads to proVide
this flexibility.

6. The definitions comprise an inte-
gral part of the regulations relating to
roads, and the reader is referred to the
preamble discussion for Sections
780.37, '784.24, 816.150-816.176, and
817.170-817.176 for a discussion of
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Issues which led to the definitions for
roads in Section 701.5.

7. A comment argued against exclud-
hig roads maintained with public
funds. However, OSM believes that
even roads maintained with public
funds, if they are within the permit
area, must conform to applicable per-
formance standards. For example,
§ 524 requires government-owned mine
facilities, including roads at govern-
ment mines, to comply with Title V of
the Act. In addition, the Office does
not want to create a loophole which
would allow conveyance of a mine road
to a municipality during mining to
avoid applicability of the Act. The
definitions address public roads sepa-
rately under Section 761.5. The road
regulations recognize the require-
ments of Section 522(c) of the Act in
Sections 761.11(d), 780.33 and 784.18.

Safety factor. A comnmenter suggest-
ed an alternative definition for the
phrase "safety factor." The current
definition has been retained because it
is consistent with that utilized in engi-
neering texts, design manuals, and
other regulations. See, for example,
Sherard, J. -., et al. 1963, Earth and
Earth-Rock Dams, John Wiley and
Sons, Inc., page 339; Hlrschfield, R. C.
and Paulos, S. J., editors, 1973, Em-
bankment-Dam Engineering, John
Wiley and Sons. Inc., page 48; and
Coates, D. F. and Yu, Y. S., editors.
1977, Pit Slope Manual, Chapter 9-
Waste Embankments; Canada Centre
for Mineral and Energy Technology,
Canmet Report 77-1, page 71.

Sedimentation pond 1. A few com-
ments were received regarding the
definition of sediment pond. A com-
menter thought that the definition
should define sediment ponds only as
the final structure controlling drain-
age from the permit area. This was re-
Jected because what It suggests would,
in part, circumvent the purpose of
Sections 816.45 and 817.45 which en-
courages the use of a variety of sedi-
ment control measures which may be
designed to keep sediment as close as
possible to the disturbed area, and
Sections 816A6(a)(2) and 817.46(a)(2)
which require that sediment ponds be
located "... as near as possible to the
disturbed areas." The suggestion also
could result In structures upstream of
the primary pond being built which
could avoid the design criteria aimed
at safety and stability (Sections 816.46
and 817.46).

2. A few commenters suggested that
the definition should be changed to
specify which structure will require
design and which one will not. It was
not considered advisable to include a
specific list which could be construed
to be limiting. Such a list might con-
flict with Section 515(bX10)CB)(i)
which requires best technology cur-
rently available. However, the defin-
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tion was revised somewhat to clarify
what may constitute sediment ponds.
Excluded from the definition of sedi-
mentation pond by this change- are
small, secondary sediment control
measures to the extent that they
drain to a sedimentation pond. By this
exclusion the Office does not mean
that the design and effectiveness of
these structures or practices should be
unregulated. Sections 816.45 and
817.45 of this Chapter provide stand-
ards for their design and regulation-
-which will ensure environmental pro-
tection while providing the necessary
flexibility to the operator and his en-
gineer.

3. Excluding these structures and
practices from -the definition of sed[-
mentation pond does not mean that
engineering design for them is inap-
propriate. Some of these structures
and practices are the type used by op-
erating personnel on a quick, field-
Judgment basis to solve a particular
problem. Others will benefit from en-
gineering design both to ensure maxi-
mum efficiency and safety and also to.
allow for calculation of the predit for
reduction of the size of the sedimenta-
tion pond resulting from the particu-
lar structure or practice.

Significant, imminent environmen-
tal harm to land, air or water re-
sources. 1. Section 701.5 provides guid-'
ance for the proper interpretation of
the key phrase "significant, imminent
environmental harm to land, air or
water resources." The definition pto-
pdsed and adopted is the same as the
definition in the initial program. As
stated in the preamble to the initial
program definition (42 FR 62640-
62641 (12/18/'77)),, it is important to
keep in mind that this Section is, not a
true definition, because in- each in-
stance the key words of both, the stat-
utory phrase and the regulations are
very general. Merely substituting one
general word for another is not satis,
factory as a complete definition. No
definition of a general phrase such as
this will remove all uncertainty or.
reduce field judgment to mere me-
chanics.

2. The exact language of the defini-
tion adopted was litigated before the
U.S. District Court for the District of
Columbia in the review of the interim.
regulations (Surface. Mining Litiga-
tion, 456 F. Supp. 1301 (D.D.C. 1978))
In that opinion at page 1321 Judge
Flannery stated:

"The court concludes that these
standards (the identical definition now
adopted) ,are sufficiently specific to
strictly control government action in,
order to reduce the risk of erroneous,
deprivation.22 The adequacy of those '

standards is further evidenced by an,
examination of similar standardsthat-.
have geen upheld in other areas." (Ci-
tation omittec.) Footnote 22-states:'
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"In reaching this conclusion,-the court
obviously disagreeswith Peabody's as-
sertion that the definitions in the reg-
ulations improperly broaden rather
than specifically interpret the provi-
sions of the Act."

3. The experience with the defini-
tion in the initial program has not
shown that the definition has led to
unjustified mine closures or abusive or
illegal enforcement.-Of the 2189 in-
spections conducted between May 29
and December 1, 1978, 458 have led to
one or more Notices of Violations and
161-have led to Cessation Orders, the
majority of which were for failure to
abate.

4. Comments were received which
fall into two 'main categories: (1)
change the proposed definition to pro-
vide different standards within and
without the permit area and (2)
change the part of the definition ad-
dressing the word "substantial" to
either strike the word "appreciable" or
"immediately" or substitute other lan-
guage. One such substitute is:

An environmental harm is signifi-
cant if: (1) Its impacts are more than
local in scope;

(2) Its continuation- poses a serious
environmental hazard to existing land,
air or water resources; and

(3) Failure to abate it will have a
long-lasting effect.

Changing the definition to provide
different standards within and with-
out the permit area raises serious diffi-
culties. Both the statutory phrase and
the proposed definition raise the possi-
bility that even permitted mining
would be stopped because of a "signifi-
cant, imminent environmental harm."
This result, would be correct because
the prohibition against such harms is
clearly in addition to the performance
standards- Nevertheless, it is clear that
in all but the very unusal case, mining-
in -compliance with the performance
standards is not a "significant, immi-,
nent environmental harm." How to
achieve this interpretation without
unduly-'limiting the definition is the
difficulty.

The way suggested by one coin-
menter is to limit the definition of
harm, within the permit area to any
"unexpected, abrupt and adverse
impact." What they would add to the
existing proposed definition is "unex-
pected and abrupt." Of those two
words,. "unexpected" may be the most
closely aimed at the problem, but It in
itself creates major problems. Unex-
pected to whom; what is one person's
expectation may be unexpected by the
regulatory authority.

OSM rejected the alternative of pro-
viding- a different standard within and
without the permit area, See also the
preamble discussion to "Adjacent
area" above. OSM will continue to
deal with the concern that the stand-

ard not lead to cessation of routine
mining otherwise in compliance with
the performance standards In Inter-
pretive material to Inspectors. It Is
worth noting that, in general,' OSM,
the States and the industry have
found the definition and OSM's use of
it adequate in practice to date. There
have been no inistances to the Office's
knowledge of State or Federal inspec-
tors attempting to utilize It in a fash-
ion Inconsistent with the intent of the
Act.

5. The pait of the definition dealing
with the word "substantial" received
the most comment. The proposed defi-
nition divided significance into two
concepts: (1) a level of Importance,
and (2) the potential for repair. Both
hurdles were set low. One synonym for
"appreciable" Is "measurable" and the
timing of "reparability Is "Immediate-
ly." Other words could have been
chosen, but OSM chose these words to
indicate a low threshold for signifi-
cance. As pointed out in the preamble
to the initial program regulations, by
the use of the word "appreciable" the
meaning of the statutory word "sig-
nificant'" Is not prejudged in any par-
ticular factual setting.

The most complete attempt to rede-
fine "significant" set out above creates
three hurdles, which, when one real-
izes they must all be overcome, Is a
higher hurdle than OSM believes Con-
gress intended.

6. OSM made no change for the final
regulations, while recognizing that the
definition Is not a perfect guide to the
,use of the cessation order powers, This
preamble and guidance to inspectors,
available to the States and industry,
rather than a reworded definition,' will
be used to further clarify this Impor-
tant stautory phrase.
- Slope A commenter suggested that

slopes should be defined as a ratio of
horizontal to vertical distances be-
cause It is common usage in the con-
struction industry. The comment is
not accepted as the current method of
stating slopes as vertical to horizontal
is commonly accepted and used by
MSHA and EPA and no confusion
exists over current-us'age.

Soil horizons. This term Is defined
for use in topsoil handling and re-
placement and- revegetatlon regula-
tions, under authority of Sections
507(b); 508(a), 510,, 515(b), 516(b), and
519 of the Act. 1. One commenter sug-
gested adding "mineral" after "upper-
most" in the definition of B horizon.
These suggestions were accepted to
make the definitions more closely co-
incide with the definitions In- the
USDA Agricultural Handbook No. 18.
Soil Survey Manual, 1951 (as amended
1962), pp. 1'3-188i

2. Another commenter argued that
the definitions of the A horizon were
not accurate for some western soils.
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The definition was changed, in re-
sponse, to reflect that the A horizon is
typically characterized by having the
greatest amount of leaching. This
same commenter argued that the defi-
nition of C horizon would more appro-
priately describe the D horizon. OSM
has not changed the definition, be-
cause the definition of C horizon in-
cludes what was once included In the
D horizon. See USDA Agriculture
Handbook No. 18, Soil Survey Manual,
1951 -(as amended 1962), p. 180.

Soil survey. One commenter suggest-
ed that this definition be moved to
Section 701.5 from Section 785.17.
OSM has accepted that comment. The
definition remains substantively the
same as the proposed regulation. The
requirement that the survey must
meet the National Cooperative Soil
Survey standards was deleted from the
definition for purposes of clarity only.
These standards remain as the test for
acceptable soil surveys. It is expected
that all soil surveys conducted for the
purposes of determining location of
and reclamation plans for prime farm-
lands and for purposes of topsoil seg-
regation and replacement will be con-
ducted to meet these standards. For
further discussion of the requirements
for soil surveys, see the Preamble at
Section 785.17(b)(1).

Special bituminous coal surface
mines. No comments were received on
this definition. It is modified from the
definition in the proposed regulations
by minor editorial changes for clarity.
It is defined under authority of Sec-
tion 527 of the Act and follows closely
the language found there.

Spoil No comments were received on
the definition of this term and it re-
mains unchanged from that in the
proposed regulations. The definition
follows closely the definition found in
Grim, E. C. and Hill, R. D., at p. 218,
1976, Erosion and Sediment Control:
Surface Mining in the Eastern U.S.,
EPA-615/3-76-006, p. 101.

Stabilize. A commenter suggested
changing the word "control" to "pre-
vent excessive or undesirable" in the
definition of "stabilize." The suggest-
ed change has not been made because
the word "control" is all-encompassing.
and therefore, the prevention of "ex-
cessive or undesirable" movement of
spoil is implied.

State program. No comments were
received on this definition and it is
changed from the proposdl regulation
only by editing for clarity. It is based

- on the definition in Section 701 of the
Act and is expanded to make clear
that the State program must be ap-
proved by the Secretary and to clarify
its applicability to Federal and Indian
lands.

Steep slope. No comments were re-
ceived on the definition of this term.
It is the same, except for minor edito-

rial changes for clarity, as the defini-
tion in the proposed regulation and In
Section 515(d)(4) of the Act.

Subirrigation. (1) This term Is de-
fined because It is one of the major
elements of the statutory definition of
"alluvial valley floor," and Is a critical
element in the proper Identification of
alluvial valley floors under 30 CFR
Section 785.19(c). Such Identification
determines whether the performance
standards of Section 515(b)(10)(F) of
the Act and 30 CFR Part 822, and the
permit review criteria of Section
510(b)(5) and 30 CFR 785.19 (d) and
(e) apply. The basis for this definition
was set forth at 43 FR 41669 (Sept. 18,
1978).

(2) A commenter recommended that
the definition be significantly modi-
fied, by defining subirrigation as a sit-
uation where water is supplied from
beneath the surface In greater than
"normal soil water levels." The coin-
menter objected that the proposed
rules' definition was overbroad be-
cause It included any situation where
moisture was held In the soil, rather
than limiting it to situations where
the water held was more than that
normally available. Paragraph (b) in
the definition of subirrigation in 43
-FR 41807 (Sept. 18, 1978) gives one of
the identifying features as "Increasing
soil moisture from a portion of the
rooting zone down to a saturated zone,
due to capillary action." This part of
the definition answers the com-
menter's concern. The term subirriga-
tion is a function of the definition of
alluvial valley floors where "water
must be available for flood irrigation
or subirrigation agricultural activi-
ties," and, therefore, the definition
was not restricted as per the com-
ments.

(3) A few commenters suggested the
term "semi-saturated" be replaced by
the phrase "capillary fringe" in the
opening paragraph of the definition so
as to eliminate semi-saturated zones
from this. definition. They argue for
this change because water availability
from semi-saturated zones may be
below the wilting point of plants. The
Office did not accept this suggestion.
however, because the same holds true
for water available in the "capillary
fringe." (See Glossary of Geology,
1972, 1974, AGI, Washington, D.C.,
page 105.) Further, the use of the
term "capillary fringe" would be
unduly restrictive as It is often given
the limit of extending no more than
one meter above a saturated zone.
Therefore, the inclusion of such a
term would exclude a sizable percent
of alluvial valley floors, because the
capillary fringe can move below the
root zone on occasion.

(4) A commenter thought that the
five indicators listed in subparagraphs
(a) to (e) of'the definition should ndt
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be ihcluded, until extensive research
demonstrated exactly which of the
factors must be present for subirriga-
tion to occur. Because subirrigation Is

°a complex phenomenon, the criteria
list Is important to.establish a basis
upon which the regulatory authority
will determine the existence of subirri-
gation. To state that a complex system
should not be defined until "exten-
sive" research Is complete is certainly
not sufficient reason to delete the list
of known factors associated with subir-
rigation. Therefore, the comment was
rejected.

(5) Several commenters wanted to
delete the five indicators of subirriga-
tibn. And another commenter suggest-
ed that all five be required to be pres-
ent to Identify subirrigation. Overall,
these commenters felt that the five in-
dicators did not further define the
term "subirrigation'" and felt that the
terms covered too many situations If
each could be used separately as proof.
Retention of the five indicators Is jus-
tified in order to ensure that appli-
cants know what sorts of indicators of
subirrigation are to be considered. The
five Indicators may not each individ-
ually serve as conclusive proof of sub-
Irrigation in a given case, but together
they give focus to the evaluation by
the regulatory authority. If found in
combination of more than one, conclu-
sions can reasonably be drawn with
greater confidence. Therefore, the in-
dicators are retained In the definition.
. (6) Another commenter recommend-
ed that the definition be modified to
exclude upland vegetation located in
"wet" soils. This comment Is rejected
because the differences between
upland and valley floor vegetation are
adequately accounted for In Section
785.19 (c)(2)(vi).

(7) Another commenter proposed
limiting "subirrigation" to areas where
a water table exists within 1.5 meters
of the surface. This would mean that
the capillary fringe would be within .5
meter of the surface, and would there-
fore restrict consideration of alluvial
valley floors to those areas approach-
ing swamp-like conditions which Con-
gress dearly did not intend.

(8) One other commenter suggested
adding the phrase "during moisture
deficit months," to indicate that the
subirrigation was supplying water for
vegetation during low precipitation pe-
riods, and to eliminate swamps. While
it Is true that during the late summer
the benefits of subirrigation are most
obvious, it Is also true that subirriga-
tion is important for maintaining the
vigor and density of a vegetative stand
throughout the entire year. (See
Hardaway, J. E., Kimball, D. B., Lind-
say. S. P., Schmidt, J, Erickson, L,
March 1977. Subirrigated Alluvial
Valley Floors; A Reconnaissance of
Their Properties and Occurrence on
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Coal Resource Lands* In the Interior,
Western United States (U.S. EPA;
Region VIII, Denver, Colo.); Proceed-
ings of National Coal Association and
Bituminous Coal'Research Symposium
in Oct. 1977, pp. 61-135.) It also is true
that subirrigation may not always
occur on a given valley floor under all
conditions, but that it may nonethe-
less be present during enough of the
growing season to allow the planting
of short term. crops or the growth of
substantially denser stands of native
vegetation thereby-making thos'e-lands
more valuable for grazing or haying
even though subirrigation may not be
observed during some periods under
certain conditions. Therefore, both df.
these comments were.rejected as un-
Justified limitations on areas properly
considered alluvial valley floors.

Substantially disturb. See the Pre-
amble for the, definition of "coal ex-
ploration".

Surface mining activities. A wide va-
riety of comments were received sug-
gesting changes and/or deletions in'
the text of the definition of surface
mining activities.

1. Several - commenters requested
that the definition not include the
provisions for "recovery of coal from a
deposit not In its original location."
These comments were rejected. OSMA
determined, through a study of the
legislative history of the Act, that
"coal refuse piles": are meant to be in-
cluded within the Act's coverage. In
order to provide consistency through-_
out all OSM1 regulations, the mining of
coal refuse piles Is included inthe defi-
nition of "surface mining activities"
Any other interpretation would be in-
consistent with the purpose- of the
statute to "fully protect the environ--
ment." (Section 102 of the Act) (See
also, the discussion in preamble to
definition of "surface coal mining op-
erations" in section 700.5.)

2. A commenter suggested adding
"auger coal mining" to the definition
in order to track more closely with the
abandoned mined lands regulations
This comment was accepted.

3. A few commenters suggested
adding specific language to the defini-
tion to cover timbering of the permit
area prior to the removal of overbur-
'den or construction, of facilities. OSI.
has determined that the removal of
vegetation, or any pre-existing "mate-
rial" located over the coal seams, is
specifically Intended to be covered by
the definition of "surface mining ac-
tivities." Any land mined for the pur-
pose of coal extraction, ie., for which
the operator intends to file anapplica-
tion for a permit, may not be devel-
oped'in terms of any activities con-
strued under this definition by the
regulatory authority to be incidental
to the mining of coal. A change in the
definition was, therefore,, rejected as
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unnecessary. (See also preamble dis-
cussion of "surface coal mining oper-
ations" in section 700.5.)

4. A few commenters wanted the Ian-
- guage of the definition amended to in-
clude the "removal of coal." This com-
ment was rejected. Specification of the
phrase "removal of coal" would have
completely changed the meaning of

.,the definition. As proposed, "removal
of coal" was included in "surface coal
mining and reclamation operations in-
cident to extraction... .," along with
all of the other activities ancillary to
mining.. To specify "removal" in this
definition would Imply that only re-
moval, and not reclamation (and a
host of other activities), is included in.
the definitions.

5. Several commeriters suggested
that the regulations contain a defini-
tion of the 'phrase "at or near the
minesite" as the phrase is. used in the
definition of "surface coal 'mining op-
erations" at Section 700.5. A com-
menter suggested using the word "ad-
jacent" as a definition. Another sug-
gested a 50-mile radius or a three-hour
drive. Still another proposed using the
word "contiguous." OSIA considered
each of these comments and is pub-
lishing no definition for the reasons
set forth below. A related point was
made in comments suggesting a defini-
tion of "coal processing plants"' which
is dealt with at the Preamble to those
comments.

Each of the definitions proposed In,
comments is legally and practically in-
adequate. There is no justification for
using the words "adjacent" or "contig-
uous" as a definition. They are either
equally ambiguous as "at or near" or
more restrictive. The test of 50-mile

,radius or 3-hour drive might achieve
an acceptable result in a specific case
but it seems arbitrary and unrelated to
any of the policy or purpose underly-
ing Pub. L. 95-87.

Publishing no definition has the ad-
vantage of leaving maximum flexibil-
ity for OSIV and the State regulatory
authority to determine the scope of
the law on a case-by-case basis under
the general principals contained in the
key definition of the phrase "surface

,coal mining operation."
OSM's-present-interpretation of the

general meaning of the phrase "at or
near the minesite" is that the phrase
modifies only the phrase "loading of
coal for interstate commerce." FUr-
ther, at present OSM interprets "at or
near the minesite" to encompass most
if not all loading facilities where the
first loading for truck, rail or conveyor
belt occurs. Its present interpretation
would not bring within the regulation
most intermediate loading facilities,
such as the Baltimore, Md., port
where coal is loaded for international
commerce.

Suspended solids., This term is de-
fined for use In the provisions of the
regulations on sediment control. Sev-
eral commenters felt that the pro-
posed definition of suspended solids
should not include a reference to a
"0.45 micron filter." Others felt the
filter should be larger. The reference
to the filter size was deleted, in favor
of reliance on test methods specified
by USEPA. Sections 816.42(a) and
817A2(a) of the OSM rules provide
that total suspended solids are to be
determined according to collection.and
analytical procedures adopted by the
Environmental Protection Agency's
regulation for wastewater analyses (40
CFR 136). Thus, the definition was re-
vised to reflect EPA requirepents.

Temporary diversion. No comments
were received on the definition of this
term. It is changed by editing for clar-
ity. It signifies the distinction needed
between those diversions which will be
eliminated at the end of mining and
reclamation and those which will be
retained as part of the approved post-
mining land use.

Theoretical detention time. See the
Preamble for Section 810.46(c).

Topsoil. 1. Several commenters have
suggested the definition for topsoil
should be redefined to not include use
of the term A horizon, but to include
other best available soil materials with
properties capable of attaining the
proposed postmining land use. They
point out that due to natural condi-
tions such as sheet erosion, laqk of
profile development, etc., the soil A
horizon may be very thin or absent.
Where the surface soil present is suit-
able as a growth medium, even though
not the A horizon; Its use as topsoil
should be. allowed. The Act and the
regulations allow for use of selected
horizons other than the A horizon
where they can be demonstrated to
provide a growth medium equal to or
better than the topsoil. The comments
are rejected because the present defi-
nition does not, as comments'Implied,
preclude the use of other materials
when permitted by the Act.

2. The Act In Section 515(b)(5)
makes the exception that where top-
sDil is of "insufficient quantity" or of
"poor quality" for sustaining vegeta-
tion, or "if other strata" can be shown
to be more suitable for vegetation re-
quirements, the operator shall remove,
segregate, and preserve such other
strata which are best able to support
vegetation. In Section 515(b)(6), the
Act specifically requires that the the
topsoil or "the best available subsoil
which is best able to the support vege-
tation" shall be restored.

3. The regulations In Section 816.22
for topsoil substitution and supple-
ments allow the substitution of select-
ed overburden material for topsoil or
as a supplement to topsoil where the
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.resulting soil medium can be. demon-
strated to the regulatory authority by
physical and chemical analyses to be
equal to or more suitable for restoring
capability and productivity, and that
it. is the best available material to sup-
port and sustain the approved vegeta-
tion.

4. The intent of the Act with regard
to substitution for topsoil is clear and
is accurately spelled out in the regula-
tions. The regulations provide the reg-
ulatory authority with the options
that the commenters suggested. The
definition of topsoil as the A horizon
is no hinderance where it is too thin,
too poor in qulaity, or missing alto-
gether, because alternatives are clear-
ly spelled out in both the Act and the
regulations.

Toxic forming materials and toxic
mine drainage. 1. These terms are de-
fined to aid implementation of Sec-
tions 515(b)(3), 515(b)(5), 515(b)(10),
515(b)(14), 515(b)(17), 515(b)(22), and
515(b)(24) of the Act in the permanent
regulatory program.

2. The basis for definitions of these
terms is, first, Congress' recognition
that control of toxic materials and
drainage associated with surface coal
mining and. reclamation is an impor-
tant element of the regulatory pro-
gram under the Act. See eg., F.R.
Rep- No. 95-218, 95th Cong., 1st Sess
at 106 (establishment of revegetation),
107 (spoil handling), 111 (effects of
mineralization of water on fish and
wildlife), 114 (prevention of toxic
drainage and isolation of overburden),
126-7 (underground mine drainage).

The basis for the explicit wording of
the definitions is the commonly under-
stood meaning of the word "toxic", as
adapted within the context of coal
mining. Toxic means- a "poison".
Black's Law Dictionary,, at 1664 (1957
ed.); Webster's New Collegiate Diction-
ary, at 1236 (1977 ed.-.Poison, in turn,
means a substance that kills., injures,
or otherwise impairs an organism.
Webster's supra., at 888. Thus, toxic-
forming materials- are defined to in-
clude materias: associated with coal
mining which may produce adverse ef-
fects on either biota or uses of water.
Similarly, toxic mine drainage is de-
fined to include water drainage from
affected areas. which is likely to pro-
duce adverse effects on biota in or
using receiving waters.

3. Several commenters argued that
the proposed definition of toxic-form-
ing materials and toxic mine drainage
conflicts with and should be changed
to conform with the, definition: of
"toxic pollutant" in Section 501 of the
Clean Water Act (33 USC 1501)- The
Office does not agree with these com-
ments. It finds neither a conflict be-
tween the OSM definitions and the
Clean Water Act, nor aneed to use the

express language of the Clean Water
Act.

The definition of toxic pollutant in
the Clean Water Act was intended to
be so general as to be susceptible of
application to the entire range of in-
dustrial and public discharges regulat-
ed under the Clean Water Act, not
just for coal mining Thus, OSM has
chosen definitions specifically adapted
to only those activities regulated
under Title V of the Act. Moreover,
Congress contemplated protection of
non-aquatic vegetation and terrestrial
wildlife from toxics under the Surface
Mining ActL These matters are not
,generally regulated- under the Clean
Water Act.

In any event, OSM finds no conflict
between its definition- and the defini-
tion of "tode pollutant" at Section
501(13) of the Clean Water Act. OSM's
definitions and the Clean- Water Act
place primary focus on a, broad range
of adverse results to: organisms, and
the OSM definitions are generally
worded to accommodate any of the
methods of exposure to organisms
that are listed in Section. 501(13) of
the Clean Water Act. Finally. OSM
and the Clean Water Act's definitions
are both contained within regulatory
schemes that require high levels of
protecton of biota, without the neces-
sity of use of complicated cost-benefit
analysis to establish regulated levels
of adverse substances. See., e.g.; Hercu-
les, Inc- vs. Cost.--Fed-, Nos. 77-
1248/1249 (D.C. Cir., Nov. 3. 1978)
(Slip Op. at 32-41).

Unconsolidated stream-laid deposits
holding streams.

1. A definition for the term "uncon-
solidated stream-laid deposits' is in-
cluded in Section 701.5-because it is an
integral part of the definition of "allu-
vial valley floors" which is found at
Section 701(1) of the Act and Section
701.5 of. the regulations. A specific
definition of the term "unconsolidated
stream-laid deposits" is necessary so
that Important aspects (e.g.,. mapping
of such deposits), of the pre-applica-
tion investigation: (Section
785.19(c)(1)): may be carried out and so
that a determination of the extent of
any alluvial valley floor (Section
785.19(c)(2)) may be made by the regu-
latory authority.

2. Comments were received which
expressed varying degrees of confusion
with- regard to the definition as It ap-
peared in the proposed regulations.
Editorial changes- have been made in
the definition In the final regulations
in order to correct errors In the pro-
posed regulations. and also to provide
further clarification.

The segment of the definitiom in, the
proposed regulations which referred to
stream channels, shown on standard
USGS 1:25,000 scale topographic quad-
rangles was deleted because OSM does
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not consider use of such maps to
define stream channels adequate for
purposes of Identifying potential allu-
vial valley floors. More specifically,
the mapping of stream channels on
these quadrangles Is based on the
judgment of a number of individuals
interpreting aerial photos and does
not necessarily rely on criteria used to
define alluvial valley floors In addi-
tion, the detail of such maps varies de-
pending on the complexity and relief
of the terrain being mapped.

3. The definition in the proposed
regulations referred to streams with
stream channels wider than 3 feet in
bankfull width or 0.5 foot in bankful
depth. The word "or" was a typo-
graphical error In the proposed regula-
tions. The word "and" has been substi-
tuted In the final regulations. It
should be noted that channel depth
alone is not considered to be an ac-
ceptable parameter by which to deter-
mine whether a stream is of sufficient
size to provide for flood irrigation.
Channel width may be a suitable pa-
rameter for such a determination in
some cases;, however, both channel
depth. and width are usually necessary
(iUnsley, R. M and 3. B. Franzini,
1972, Water Resources Engineering,
McGraw-Hill, pp- 269-279; Chow, V. T.,
1964, Handbook of Applied Hydrology,
McGraw-Hill. pp. 21-46).

4. One commenter recommended
that ephemeral streams be excluded
from consideration in the defmitfon.
This recommendation was rejected be-
cause the Act extends alluvial valley
floor protection provisions to all types
of streams, perennial, intermittent,
and ephemeral Section 701(1) of the
Act. provides that "alluvial valley-
floors means the unconsolidated
stream-laid deposits holding streams
where water availability Is sufficient
for subirrigation or flood irrigation ag-
ricultural activities ... " (Emphasis
added.) This definition in the Act
makes no distinction with respect to
the type of stream. In addition, as de-
finecd in - .R Rept. No. 95-218, 95th
Cong. Ist Sess, at 119 (1977),. " . . al-
luvial valley floors are the upper,
near-horizontal surface of the uncon-
solidated stream-laid deposits which
border perennial, Intermittent, or
ephemerar streams." CEdiphasis
added.)

Underground development waste. No
comments were received on the defmi-
tion of this term. It is unchanged from
the proposed regulations except for
minor editing for clarity.

Underground mining actilitie& 1. A
commenter suggested that the defini-
tion of underground mining activities
be amended to include "in situ" proc-
esses and "auger-mining" so that they
will conform to the definitions in 30
CPR 837.5. The comment is accepted
in part and the definition has been
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changed to include "in situ" processes.
"Auger mining" is included in the defi-
nition of "surface mining activities"
which includes other mining tech-
niques in connection with which auger
mining usually occurs.

2. Another commenter recommended
that the phrase "included but not lim-'
ited to" to be added to ,the definition
of "underground mining activities" im-
mediately before the list of operations
included in the definition. The recom-
mendation was not accepted because
the current definition accomplishes
the same result and the addition
would make no practical difference.

Undeveloped rangeland. 1. This defi-
nition is intended to clarify the -mean-
ing of the term as it is used in Section
510(b)(5)(A) of the Act, and Sections
785.19(e)(1)(i) and 822.12(a) of the reg-
ulations governing mining on alluvial
valley floors. Congress did not define
this term in the Act. As a result, in de-
veloping the Alluvial Valley Floor
Identification and Analysis Guidelines
(43 FR at 38039, 1978) in use during
the initial program, the Office consult-
ed with representatives of Western
States regarding their interpretation
of the term in the context of how they
were applying or intended to apply it.
30 CFR Section 715.17(j). The general
concensus was that the term should
reflect the intention of the landowner,
and that both "undeveloped range-
land" and developed rangeland were
lands used for grazing' but were not
regularly tilled or mowed. Lands
which are tilled are not commonly
considered "rangeland." Therefore,
the accepted distinction between de-
veloped and undeveloped rangeland
turns on whether the land is being
positively managed by the owner for
uses commonly associated with range-
land, e.g., grazing. If the owner has
fenced an area for the purpose of reg-
ulating stock access to the vegetation,
as is often true of comparatively lush
subirrigated areas on alluvial valley
floors in order to prevent overgrazing,
then the area would be managed to
maximize the value of the resource
and would not be considered "undevel-
oped rangeland." Although this exam-
ple illustrates the intention of the
Office with respect to an obvious ap-
plication of the definition and the fac-
tors from which it is derived, the
Office chose not to write the defini-
tion exclusively in terms of fenced
control of stock access because it did,
not believe there was sufficient infor-
mation available to exclude other pos-
sible distinctions between developed
and "undeveloped rangelands."

2. A few commenters suggested
changing the definition to include
those lands "not specifically im-
proved." This was rejected because it
would not add clarity but would intro-
duce further ambiguity by the lack of
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any clear meaning for the word "im-
'proved." The Office also believes this
would narrow the term by potentially
excluding fenced areas as not "im-
proved." Therefore, no change was
made in the definition.

Upland areas. 1. A definition of the
term "upland areas" is included in
Section 701.5 because It represents an
important exclusion in the definition
of "alluvial' valley floors" which is
found at Section 701(1) of the Act and
at Section 701.5 of the regulations. A
working definition of "upland area" is
needed-so that appropriate mapping
may be carried out per the require-
ments of the preapplication alluvial'
valley floor investigation required by

- Section 785.19(c)(1).
2. A commenter recommended a.

number of changes in the language of
the definition of "upland areas." The•
Office utilized these suggested lan-
guage changes to clarify the defini-
tion. More specifically, the definition
in the final regulations now empha-
sizes that upland areas are ".... those
georhorphic features located outside
the flood plain and terrace complex
.." The commenter suggested that

the definition of "upland areas" also
include "higher terraces." The Office
considers that inclusion of this term in
the definition, with no further clarifi-
cation, would exclude some terraces
which should be included in alluvial
valley flo6r areas. The term "higher
terraces" is used in the definition of
the final regulations; however, it is
qualified by the word "isolated." This
limitation on "higher terraces" in the

'definition is intended to provide 'for
appropriate exclusion of geologically
ancient terraces which were not
formed in association with the present

'alluvial system. This concept is con-
sistent with that included in the AJlu-
vial Valley 'Floor Identification and
Analysis Guidelines (43 FR 38039),
and with Congress' intent to protect
only those unconsolidated stream-laid
deposits which are part of a modern
valley floor system.

3. The final regulations have added
the terms "mud flows" and "debris
flows" to the 'definition of "upland
areas" to further describe the types of
deposits which may overlay geon or-
phic features located outside the
floodpldin and terrace complex.'In ad-
dition, theseterms are representative
of colluvial deposits (American Geo-
logical Institute, Glossary of Geology,
1972, at140) which, as specified in the
definition of "alluvial valley floors" in
Section 701.5, overlay upland areas.
Similarly the term "windblown materi-
al" has been added to the definition of
"upland areas" to provide a more com-
prehensive description of deposits
which may cover highland areas and
also to provide consistency with the

definition of "alluvial valley floors" in
Section 701.5 of the final regulations.

Valley fill. See the Preamble for
head-of-hollow fill.,

Vines. A commenter proposed a defi-
nition for "vines." This was rejected.
The term Is commonly used,

Water table. No comments were re-
ceived on the definition of this term,
and it Is unchanged from that of the
proposed regulations. The deflnltlonl
follows closely those found in Ameri-
can Geological Institute, Glossary of
Geology, 1974, pg. 787, and Webster's
New Collegiate Dictionary, 1977, Mer-
ricam Co., pg. 324.

Woody plants. A commenter suggest.
ed deleting the definition of "woody
plants" from Section 816.116(d)(3) and
moving It to Section 701.5. Since the
defintion of "woody plants" is limited
in use to Section 816.116 there Is no
need to move the definition to Section
701.5.

§ 701.11 Applicability.
1. Authority for this section Is found

in Sections 102, 201, 501, 502, 506, 512,
515, 516, and 523 of the Act.

2. Proposed Section 701.11(a) has
been revised and split into Sections
701.11(a), (b) and (c) in the final rules
to differentiate applicability of the
regulations for State or Federal pro-
grams and Federal lands programs,
Proposed Section 701.11(b) has been
revised and redesignated as Section
701.11(d): A new Section 701,11(e) has
been added to address the applicabil-
ity of the permanent program regula-
tions to existing nonconforming struc-
tures. Proposed Sections 701.11 (c) and
(d) have been combined in redeslgnat-
ed Section 701.11(f) dealing with coal
exploration.

3. Section 701.11(a) Implements the
statutory authority in Sections 502
and 506 of the Act. Any person con-
ducting surface coal mining and recla-
mation operations eight months after
the effective date of a State program
or implementation of a Federal pro-
gram must have a permit unless the
conditions in 30 CFR 771.13(b) are
met. The permit requirements of the
permanent program are the focal
point of the permanent regulatory
program and trigger the applicability
of the performance standards for sur-
face coal mining operationp conducted
under a State or Federal program.

4. Sections 701.11 (b) and (c) reflect
changes made due to comments on the
proposed application of the regula-
tions to Federal lands. Comments were
received suggesting that the proposed
regulations regarding applicability of
the Federal lands program to existing
operations could crd'ate an administra-
tive burden. They questioned the ad-
visability of requiring new permits on
Federal lands within eight (8) months
following the effective date of the
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Federal lands program. The com-
menters suggested that, new permits
for existing operations on Federal
lands should not be required until a
State program has been approved.

OSM considered the alternative
raised by the comnmenter. It deter-
mined that this provided a more logi-
cal and consistent implementation
schedule than would have occurred
were the proposed regulations adopted-
as final on this subject. The language
in Section 700.11(b) reflects decisions
made and incorporated into, Sub-
chapter D of the regulations. The reg-
ulations now require that existing op-
erations on Federal lands comply with
the permanent program performance-
standards within six (6) months. If the
regulatory authority determines that
revisions of existing approved mine
plans are necessary, such revisions
must be completed and compliance
with the particular performance
standard must be obtained within one
(1) year of the effective date of the
Federal lands program. A new permit
will not be required for existing oper-
ations on Federal lands until eight (8)
months following approval of a State
program or implementation of a Fed-
eral program. Applications for new-
mines or to expand the acreage at ex-
isting mines must comply with re-
quirements in Subchapter D after the
effective date of that Subchapter. A
more detailed discussion of these
issues may be found in the Preamble
of Part 741 of these regulations.

5. A commenter suggested that the
statutory exemptions found in Section
.528 of the Act should be reiterated in
Section 701.11 of the regulations. OSM
did not accept this suggestion because
the, exemptions referred to by the
commenter are specified in- Section
700.11 of the regulations. They are lo-
cated there, because, these exemptions
apply to the initial -regulatory pro-
gram as well as the permanent regula-
tory program. If the exemptions were
specified only in Section 701.11, they
would be considered to apply only to;

-the permanent program.
6. A commenter suggested that Sec-

tion 70111(a) should provide that per-
sons shall cease surface -coal mining
operations within four (4) months. if a,
State has not made a -decision on the
permanent program application rm-
quired to be filed within two (21
months following approval of the
State program. This alternative would
limit, the period of time following ap-
proval of a State program during
which an operator could continue to-
conduct operations- under a permit
issued during the initial program.

OS1I considered this alternative
along with that in the proposed regu-
lations. Section 506(a) sets no time
limit upon continued operations under
an initial program permit provided a
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timely application has been made for a
permanent program permit and the
initial administrative decision has not,
been made on that application by- the
regulatory authority. The statutory
language, does leave an open-ended
period of time during, which an opera-
tor may continue to operate under an
initial program permit provided the
conditions are met. While this could
be subject to abuse, OSM believes, that
leeway must be left with the regula-
tory authoritles because of the varying
workloads which will occur from State
to-. State. Because of the number of ap-
plications for permits in some States.
decisions on all of them by the regula-
tory authority- within- six (6) months
may be physically impossible. OSM
sees a remedy for any potential abuse
in its- authority under Section 521(b)
of the Act authorizing the Secretary.
after following stated procedures, to
assume permitting functions within
the State under procedures in 30 CPR
Part 733. This should be sufficient to-
prevent continued long-term operation
under initial program permits follow-
Ing the 8-month period after approval
of, the State program prescribed In the
Act.

7. Comments were received urging
OSM.to clarify in the- regulations the
permit transition: process for initial
program permits which might be up
for renewal shortly before or after ap-
proval of a State program or mple-
mentaton of a Federal program or
Federar lands program or for pending.
permit applications submitted durina
the initial regulatory program which
had not been' acted upon by the regu-
latory authority at the time of approv-
al of a State program or Implementa-
tion of a, Federal program or Federal
lands program. Examples were given
of mine plan applications on Federal
lands which may be submitted months
in advance of Implementation of the
Federal lands program. butbecause of.
their complexity, the State and Feder-
ar interagency reviews required under
cooperative agreements- and the possl-
bIe need for preparation, of environ-
mental impact statements, had not.
been acted upon by the time of ap-
proval of a State program or Imple-
mentation of a Federal program. The
commenter was concerned that follow-
ing implementation of a permanent
program the regulatory authority
might discontinue processing applica-
tions filed- under the, initial, program.
thereby resulting In months of wasted
effort, and- a possibly lengthy hiatus-
period during which the applicant
would have to revise the permit applL-
cation in accordance with permanent
program requirements and await Initi-
ation of the permit review and deci-
sion process by the regulatory authori-
ty on that, revised application.
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OSM has considered these com-
ments and recognizes that the transi-
tion between Initial and permanent
program permitting requirements may
cause some delay but believes these
will be minimal. Careful business
Judgements will have to be made by
operators- concerning the timing of
permit applications and whether to
submit them under initial or perma-
nent program standards. OSM does
not believe that regulations can depart
from- the Act's requirements or grant
variances where not contained in: the
Act.

Operators receiving new or renewed
Initial program permits prior to. ap-
proval of State program or implemen-
tation of a Federal or Federal lands
program will have to apply for perma-
nent program permits on the time
schedule required by the Act and regu-
lations. Otcourse, if initial administra-
tive decisions are not made on the per-
manent program permits within six (6
months after the application deadline,
operators may continue to- operate
under Initial program permits if condi-
tions in 30 CFR. 74L11(dl or 7II-13(bl
are met.

OSM does not believe applications
under the initial program which are
pending, upon the effective date of
State program approval or Federal or
Federal lands program. implementa-
tlon can be approved under the initfial-
program. Instead, those applications-
will have to be suppremented by- any
additional filing requirements imposed
by the permanent program regula-
tions. The- regulations do not require
an entirely new permit application if
information- and justifications submit-
ted with an initial program permit ap-
plication satisfy permanent program,
requirements.

In the case of an initial program
pernit with a renewal date following
approval, of a State program or mple-
mentatiomn of a Federal program or
Federal lands program particularly
during: the t*o-montlx period between.
approval of a State program or imple-
mentation; of a Federal program and
the permanent'program permit filing
date, operators may wanttd file for re-
newals sufficiently in advance of the
permanent regulatory program so that
the renewal can be granted before the
permanent regulatory program effec-
tive dates- OSM believes that opera-
tors can continue to operate under ini-
tial program permits; which would be
due for renewal after filingbut before
obtaining a. permanent program
permit if the conditions in 30 CFR
741.11(d) or 771.13(b): are met. For ad-
ditional discussion of the mandatory
schedule for new permits, see the Pre-
amble to Part 771.
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§ Section 701.11(e)

Statutory authority is found for reg-
ulations dealing with existing noncon-
'forming structures in Sections 102,
201(c)(2), 501(b), 508, 515, and 516.

The Office of Surface Mining in the
preamble to the proposed regulations
at 43 PR 41735 (September 18, 1978)
discussed alternative ways for regulat-
ing existing nonconforming structures
(referred to as "existing structures" in
the regulations) under the permanent
regulatory program. Four alternative
approaches were generally described
and the types of structures which.
could be subject to existing noncon-
forming structure requirements were
listed. Public comment on the issue
was encouraged. In response to this
discussion in the preafiable to theL pro-
posed regulations many. comments
were received. These comments have
been carefully analyzed, the environ-
mental consequences of regulating ex-
isting nonconforming structures. in a
manner requiring reconstruction 'in
certain instances has been considered
in the final environmental Impact
statement (OSM-EIS-1,- FES 79-3,
January 29, 1979, at pp. BrIl-125-128)
and the cost impacts of alternative
regulatory schemes analyzed in the
final regulatory anaylsis. Based on
this analysis, regulations pertaining to
existing nonconforming structures
have been included in Sections 701.5,
-701.11(e), 741.11, 780.12, 784.12, and
786.21.

Regulations addressing existing non-
conforming structures are necessary in
order to put persons.on notice of the
effect of permitting and performance
standards on such structures. In the
absence of such specific regulations,'

,persons, conducting surface coal
mining operations would be required
In permit applications to submit for
existing structures the information
and plans required for new structures
to demonstrate compliance with the
performance and design criteria in
Subchapter K. Compliance with such,
criteria on non-Indian and non-Feder-
'al lands would be required when the
permanent program permit was issued
under Subchapter G, or on Federal
lands within six months of the effec-
tive date of the Federal lands program
under Subchapter D.

Generally, the regulatory system for
existing nonconforming structures
adopted in the permanent program
regulations for State or, Federal pro-

* grams provides for a carefully con-
trolled decision on reconstruction of
existing nonconforming structures
which allows up to six months follow-
ing issuance of permits for this recon-
struction. This approach has certain
similarities to that implemented in the
initial program regulations, 30 CFR
710.11, which, with respect to allowing
a time period for reconstruction of
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nonconforming structures, was upheld
by Judge Flannery in the U.S. District
Court for the District of Columbia
during litigation challenging the ini-
tial program regulations. In Re Sur-
face Mining Litigation 452 F. Supp.
327 (D.D.C. 1978). The permit applica-
tion and approval' process, which is
part of the permanent program regu-
lations, provides certain distinct ad-
vantages in terms of regulating exist-
ing nonconforming structures over
that which was available during the
initial program.

The purpose of the regulations in
Sections 780.12 and 784.12 is to require

,the applcant for a permit to submit
sufficient information to demonstrate
that he or she is either entitled to an
exemption from reconstruction re-
quirements or, that if he or she is not
entitled to such exemption, recon-
struction can occur within six months
without significant harm to the envi-
ronment or public health and safety.
The regulations provide an exemption
from reconstruction requirements if
the applicant can demonstrate and the
regulatory authority finds (1) that the
existing structure complies' with per-
formance standards in the initial prb-
gram, which standards are at least as
stringent as the comparable standards
for the permanent program, (2) that
the existing structure complies with'a
more stringent permanent program
performance standard, or (3) in the
case of a new performance standard in
the permanent program with no com-
parable standard in the initial pro-
gram, that the existing structure com-
plies with the permanent program per-
formance standard. In essence, if the
existing-'structure complies with per-
manent program performance stand-
ards, the applicant need not recon-
struct the structure in order to comply
also with permanent program design
requirements.

As noted in the environmental
impact statement, this approach may
over. the long-term have certain envi-
ronmental and -public health and
safety risks associated with It. This is
because the probability of compliance
with the performance standards over
the life of the structure is not as high
if the structure has not been built to
minimum design standard levels. On
the other hand, this exemption does
eliminate short-term adverse environ-
mental impacts associated with recon-
struction of existing structures, many
of which may be stable and covered or

-surrounded by mature vegetation fol-
lowing years of use. In -addition, It
eliminates costs which would be associ-
ated with reconstructing the structure
in order to comply with design crite-
ria.

If an applicant proposes to continue
to use an existing structure which is in
compliance with an initial program'

performance standard that is less
stringent than the permanent pro-
gram performance standard or Is not
in compliance with a permanent pro-
gram performance standard, the appli-
cant must obtain approval from the
regulatory authority to 'reconstruct
that structure under a schedule calling
for completion within six months or
less. If the regulatory authority finds
that reconstruction or modification
will result in significant risks of harm
to the environment or public health
and safety, the applicant would be re-
quired to abandon the structure under
permanent program requirements for
cessation of operations, 30 CFR
816.132, and 817.132. In making the
judgment as to the significance of the

.harm which could result from recon-
structing a nonconforming structure,
the regulatory authority will have to
weigh that harm against the impacts
which could occur' during abandon-
ment of the structure and construc-
tion of a new structure to be used to
fulfill the same function. The recon-
struction compliance schedule which
would become part of the approved
permit would be closely monitored by
the regulatory authority and enforce.
ment actions taken for failure to meet
any interim steps which might be in-
cluded in the reconstruction schedule.,
Naturally, some short-term environ-
mental impacts would occur from re-
construction of existing facilities.
However, because of the schedule for
reconstruction which could allow up to
six months for that purpose, the envi-
ronmental Impacts can be minimized
by careful planning and scheduling of
work, taking into consideration avail-
ability of equipment, personnel, and
weather conditions. The schedule for
reconstruction also helps to reduce the
cost of such reconstruction, again by
allowing for careful planning and
scheduling of equipment and person-

.nel.
1. Some commenters suggested that

all existing structures should be re-
quired to comply with the permanent
program performance standards upon
the effective date of those standards.
These comments are based on the ra-
tionale that the Act permits no var-
iances for existing nonconforming
structures and that they must comply
at the time the performance standards
become effective as would any aspect
of a surface coal mining operation.
Judge Flannery, in his May 3, 1978,
opinion on surface mining litigation,
noted that "It is clear that the Act em-
powers the Secretary to regulate pre-
existing nonconforming structures and
facilities that are part of surface coal
mining operations under Section
701(28)(B). It will be emphasized that
pre-existing nonconforming structures
and facilities must still comply with
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the performance standards of the Act
and the regulations."

Commenters supporting the immedi-
ate compliance alternative reasoned
that the industry will have sufficient
lead time and knowledge of the perma-
nent program performance standards
to reconstruct their structures prior to
application of the permanent program
performance standard. They suggest
that the industry will know when the
permanent program performance
standards are published what the per-
formance and design standards will be.
Essentially, the same standards will
have-to be met in an approved State
program they argue.

This approach to existing noneon-
forming structures has the most im-
niediate beneficial effect on the envi-
ronment in terms of complying with
permanent program performance
standards. However, as the environ-
mental impact statement points out,
reconstruction of pre-existing noncon-
forming structures will have associat-
ed short-term adverse environmental
consequences. -

As the regulatory analysis shows,
the cost implications in terms of lost
production of this alternative are the
highest. Operators would have to have
all existing nonconforming structures
reconstructed by the time a permit
was issued. They would not have a six-
month period in which to plan for and
schedule personnel and equipment to
reconstruct nonconforming structures.
This alternative could also result in
temporary reduction in coal produc-
tion because operators would have to
divert sufficient equipment and per-
sonnel to reconstruct existing noncon-
forming structures prior to producing
coal under a permanent program
permit.

OSM rejected this approach due to
its costs to the operator and in terms
of lost production. The nature of the
environmental impacts likely to occur
over a six-month compliance period
are not so great as to merit imposition
of these costs.

2. Some commenters suggested an-
other conceptual approach to regulat-
ing existing nonconforming structures.
This approach could be characterized
as the informal case-by-case determi-
nation made after discussions between
the regulatory authority and the oper-
ator. Commenters suggested that the
regulations could state simply that if
an existing structure on the mine site
did not meet the performance stand-
ards or made the operator's compli-
ance impossible, that the operator and
regulatory authority should agree on
what should be done with the struc-
ture. In line with this approach, a
commenter suggested the following
language: "Any pre-existing structure
which does not meet, or which pre-
vents compliance with a performance

standard of this Part must be rede-
signed or replaced so that such stand-
ard is met." Another commenter sug-
gested that the operator should be re-
quired to submit a list of structures to
the regulatory authority and then in a
conference with the regulatory au-
thority decide the proper course of
action on an item-by-item basis.
. OSM has considered this alternative
and fejected it. The commenters rea-
soned that OSM should not prescribe
a cookbook approach but should write
a flexible regulation giving broad dis-
cretion to the regulatory authority to
determine what should be done with
each existing structure. OSM believes
that the regulations as adopted allow
the appropriate level of flexibility con-
sistent with the purposes of the Act to
establish a uniform national regula-
tory program with minimum stand-
ards for protection of the environment
and public health and safety. Existing
nonconforming structures can pose a
significant risk of harm to the envi-
ronment or public health and safety.
OSM believes It has an obligation to
specify certain demonstrations and
findings which must apply uniformly
to the regulation of existing noncon-
forming structures in order to ensure
the uniform national level of protec-
tion contemplated by Congress.

3. Some commenters suggested that
existing structures should not have to
be reconstructed to meet permanent
program design requirements if they
complied with the permanent per-
formance standards. The commenters
pointed out that reconstruction of
stable, revegetated structures could
cause environmental harm. If the
structure met the permanent program
performance standard, reconstruction
to meet the design standards should
not be required because of the poten-
tial harm to the environment and the
cost of the operator in terms of money
and delays in coal production.

Commenters also point to Judge
Flannery's decision on the initial pro-
gram regulations. Judge Fannery con-
eluded from his analysis of the initial
program regulations covering pre-ex-
isting structures, that OSM could not
require reconstruction of existing
structures for the sake of complying
with design requirements if the struc-
ture already complied with the per-
formance requirements.

OSM considered the approach sug-
gested by these commenters and the
alternative of requiring reconstruction
of existing structures to meet design
requirements even when they met per-
formance requirements. The latter ap-
proach Is attractive because of the in-
creased level of confidence that a
structure built to specific design re-
quirements in the regulations will be
more likely to remain In compliance
with performance standards through-
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out the life of the structure. Further-
more, built to specific design require-
ments, the structure would be less
likely to fall under particularly stress-
ful situations. Depending on the type
of structure and its location, failure
could have adverse consequences on
the environment and public health
and safety.

Balanced against these consider-
ations, OSM has considered Judge
Plannery's holding referred to above.
His holding rested upon the principle
that for a regulation to have retroac-
tive application, Congress must have
explicitly specified such. Judge Plan-
nery noted that Section 515(f) re-
ferred to existing and new coal mine
waste piles, whereas Congress has not

"specified that other performance
standards apply to existing structures.

OSM also considered the points
made by commenters who suggested
that reconstruction of stable, revege-
tated structures could cause adverse
environmental impacts. Although the
environmental impact statement char-
acterizes these impacts as generally
short-term, they may outweigh the
benefits to be gained by reconstructing
a structure so as to meet design re-
quirements when It already is in com-
pliance with performace standards.
The added long-term confidence in a
structure built to specific design re-
quirements, OSM believes, is not suffi-
dent justification to incur the envi-
ronmental impacts which could arise
from reconstruction. This is particu-
larly so when one recognizes that
through periodic inspections of the
structure during its useful life, the
regulatory authority will be able to
ensure its continued compliance with
performance standards or correction
of a condition threatening harm to the
environment or public health and
safety by ordering any necessary
maintenance or reconstruction when
the need becomes evident

In iesponse to commenters on this
Issue, 01 has decided not to require
reconstruction of a structure to meet
permanent program design require-
ments if the structure complies with:
(1) initial program performance stand-
ards which are at least as stringent as
comparable permanent program per-
formance standards, (2) more strin-
gent permanent program performance
standards or (3) permanent program
performance standards for which no
comparable initial program perform-
ance standards existed.

If an existing structure must be re-
constructed because it does not
comply with permanent.performance
standards which are more stringent
than initial program performance.
standards or for which no comparable
performance standards existed in the
initial program, the issue arises as to
whether It should be reconstructed to
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meet only- theperformance standards-
or also' meet the design requirements.
In this case modification. or recon-
struction with its' associated enviror-
mental impacts- will have to occur, ta
obtain" compliance with. the, perform-
ance standard, unless, the operator
chooses. to- abandorr the structure.
Given this, OSM believes that the

*long-term benefits of modifying- or re-
constructing- to meet the desigrr re.-
quirements discussed- above outweigh.
any' added short-term environmental
impacts which- might be- identified!
with- reconstructing to: meet only, per-
formance standards' and, therefore,
has required reconstruction to" meet
design standards' irr the regulations.
4. Another' issue- raised, by' com-

menters is- whert existing, non-conform.r
Lg structures should be required ta
come into compliance. Suggestions. in-
cluded:' I> immediately upon issuance
of a permanent program permit, (2)' up"
to' six' months following issuance of x
permit and' (3) a' time' period agreed ta
by the' regulatory- authority and the
operator on a case-by-case basis The
regulatory analysis considers the costs
associated with a 2-yearreconstructfor
period.

Immedfate compliance is: arguably-
required- by the Act. The Act gives no
waiver from compliance witth Lierforn-
ance standards' for existing structures.
Rather, Section. 515(a) says that per--
mits for surface coa mining' oper-
ations shall require that suckr operl-
ations' meet all applicable-performance
standards; Existing structures include
the structures' and' facilities whicth fall
within the' definition of surface coal'
mining' operatidns' in Section 701(28)
of the Act.

Immediate compliance with- the per-
manent program performance stand-
ards Would have the most positive en-
vironmental consequences'. Unless' au-
thorized ta continue operations- under'
an initial program permit pursuant to
30 CM 771.13(b); the adverse impacts
from non-conforming-structures-would
end! within eight months' of approval
of a State program or implementation
of a' Federal- program when a. perma-
nent prdgranr permit is issued and

....Subchapter K becomes applicable.
This would' be approximately- Febrtr-
ary 1981, three and-a-half years' after"
Congress' enacted the Surface, Ming
Act expressing- the urgent need to ez-
tablislr a; uniform national- regulatory
program to' .end. the environmenta"
abuse and risk to' public health and!-
safety' which had ben" associated with
coal' mining. Arguably-, Congress ii-
tended, no further delay inr bringing-
existing' operations into' compliance.

Also supporting thls alternative- is'
the argument that operators' wll" have
ample lead time tor reconstruct' non-
conforming' structures before their
permanent progranr permits' are

issued. With publication of these rules
operators will be. put on notce as to
what wilt be. required for existing non-
conforming structures'. With approval-
of m State program or implementation
of a Federal program they will again
be oir notice,, perhaps, in even more
detail:. They are not required to have a
new permit for eight more months. and'
even this' may' be extended under 30'
CER 77T.13(b). Seemingly, reconstruc-
tion of nonconforming' structures
could r~asonably' be expected over this
period of time.

The cost to the operator of immed-
ate compliance would be the greatest
of the alternatives considered. These.
costs- wouId be in terms of dollar costs
of diverting the equipment and- per-
sonnet to reconstruction tasks: and a
temporary' drop in. coal production.
(See the final' Regulatory Analysis.)
These- costs: could' be particularly sfg-
nificant if the operator, in exercising
his' or her business judgment, felt. con-
strained to await approval of the State
program or even discussions with. the
regulatory authority following fling:
of'he permit-application. This might
be necessary in order ta know precise-
1y what structures required recon-
struction. and to what. specific design
requirement.

An alternative to immediate compli-
ance is to require reconstruction over
a specified period not to exceed six.
months; following permit issuance.
This' approach delays elimination: of
environmental'- impacts or risks to.
public health or safety which may be
associated with a structure that is not
in compliance with the permanent
program performance standards. H'ow-
ever, the magnitude or, such impacts
should not be great over the recon-
structior period Should the noncon-
forming structures' pose a signiffcant
imminent- environmental harm, to
land air or water resources, or an in-
minent danger to the health and
safety' of the public, the threat could
be handled' by issuance of a. cessation
order. Cessation orders are not limited
to violations of permits or perform-
ance standards, but can be issued for
any' practce or condition which poses
the requisite: risks.

As discussed above, if many opera-
tors in the exercise of busfness. iudg-
ment would not' begin to reconstructo
existing nonconforming structures
until' approval' of a State program or
implementation of a Federal program
at- the earliest, the maximum six-
monthr period for reconstruction after
issuance of a. permit would allow for
careful' planni g of equipment and
personner needs as- related to coal pro-
duction; schedules, seasonal, weather
patterns' and. other factors-, In addi-
tion, for mines with many structures'
requiring' xeconstructon, the work
could be scheduled in the optimum se-

quence to minimize Impacts upon the
environment and coal production.
When compared to the Immediate
compliance alternative, the planning
and scheduling which could occur over
the six-month, reconstruction period
coulrcmitigate some of the adverse Im-
pacts or reconstruction. This. could
offset. in part the harm to the environ-
ment which would result from permit-
ting a delay in meeting the permanent
program performance standards.

The other alternative suggested by
comments with respect. to the timing:
of reconstruction would leave to the'
regulatory authority and theoapplicant,
ag'eement. on what structure re-
quired reconstruction by any partlcu-

-las time This. would; give maximufr
flexibility to, consider the particular
situation relating to each structure.
The magnitude of the reconstruction
task couldbe considered In light of the
potential har it posed ta the environ-
ment. and public health. and safety.,
Reconstruction schedules could be de-
signed taking fully into account the
seasonal factors7.

One difficulty with. this approach is.
thd. administrative burden It would
place upon, those regulatory authori-
ties ir states with a significant number
of mines-The sheer number of indivId-
ual negotiations- with each operator
and the time consumed would divert
personnel from other essential func-
tfons. such as inspections, and enforce-
ment. In addition, the total flexibility
which this- approach, would allow could,
result in failing to achieve- one of the
fundamental concepts In the Act, a
uniform minimum. national regulatory,
program acrossz the, country. The flexl-
bility- could, result in competitive ad-
vantages for the coal industry within
-one State when, compared to another.
w result Congress was intent upon
avoiding.

The- envfronmental consequences of
this alternative are not readily as-
sessed A natural tendency would',
probably be to give operators a fixed
period, such as six months- or more, to
reconstruct nonconforming- structures.
Delay" in bringing nonconforming:
structures into- compliance with the
permanent performance standards
would prolong the adverse Impacts as-
socfated' with such nonconformance.
Because of these impacts a two-year
reconstruction period seems unreason-
able, given the purposes of the Act
and the builtl-in lead time in the regu-
latfons'.

The effect. on costs andcoal produc-
tfon of this alternative would be most.
favorable to the operators. SUccessful-
ly negotiating lengthy reconstruction
periods would be to the operator's
benefit-by permftting more gradual as-
signment of equipment and-personnel
to reconstruction. Reconstruction ac-
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tivities would be less likely to interfere
with coal production on this basis..

OSM believes the alternative of al-
lowing up to six months for recon-
struction of existing nonconforming
structures is the most reasonable ap-
proach to take. It reflects the need to
bring structures into compliance with
the full complement of performance
standards within a reasonably prQmpt
period of time. Significant harm to the
environment or public health or safety
over this period of time can be han-
dled by issuance of cessation orders.
Finally, this approach is consistent
with Judge Flannery's opinion in In
Re Surface Mining Litigation when he
held that permitting a reasonable time
period for reconstruction was a proper
exercise of the Secretary's discretion.
Under Section 786.21(a)(2)(i), the
structure must, be in compliance six
months after issuance of the permit
submitted pursuant to the permanent
program regulations. Normally, less
than six months will be required for
reconstruction of structures, such as
sediment ponds, haul roads, and divi-
sion ditches. For those exceptional
structures which would require more
than six months for reconstruction,
operators should consider initiating re-
construction plans in accordance with
these regulations prior to approval of
a State program or implementation of
a-Federal program.

OSM does not intend that blanket
six-month reconstruction periods be
granted for all non-conforming struc-
tures. Smaller, less complex structures
could be approved for reconstruction
under a schedule providing less than
six months. Other factors, such as
severe environmental impacts result-
ing from continued non-compliance,
could also be-a basis for a reconstruc-
tion schedule of less than six months.
OSM essentially agrees with a com-
menter who suggested that existing
nonconforming structures should be
modified or reconstructed on the most
expeditious schedule possible.

5. A commenter suggested that an
existing structure which was not in
compliance. with initial program per-
formance standards should not be
given any additional time after issu-
ance of a permanent program permit
to come into compliance. Operators
were to have brought existing struc-
tures into, compliance with the initial
program performance standards by
November 4, 1978. (30 CFR 710.11).
Failure after that date to be in compli-
ance would be a violation of the regu-
lations. Certainly, by the time the per-
manent program performance stand-
ards become applicable operators will
have -had ample time to bring existing
structures into compliance with the
initial program performance stand-
ards.
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OSM agrees with the position and
rationale-of the commenter. Section
502 of the Act requires compliance
with specified performance standards
in Section 515 during the initial pro-
gram. OSM believes, given the time
which will have elapsed between re-
quired compliance of existing struc-
tures with the initial program per-
formance standards and Issuance of
permanent program permits, that per-
manent program permits should not
be issued to an operator having struc-.
tures not In compliance with initial
program performance standards. 30
CFR 701.11(e)(tv) is written to require
operators to modify or reconstruct
structures not In compliance with Ini-
tial program performiance standards to
meet more stringent permanent pro-
gram design and performance stand-
ards before a permanent program
permit can be Issued. This is coristent
with the rationale which supports
OSM's determination that existing
structures notmeeting the Subchapter
K performance standards be recon-
structed to meet both the design and
performance standards of Subchapter

6. Commenters suggested that OSM
should define what is Included within
the term existing structure so that op-
erators will be on notice. A commenter.
suggested that existing structures.
should be those designed and made a
discernable part of a permit before
March 4, 1978, or those for which con-
struction was initiated before that
date.

OSM agrees that existing structures
should be defined, but does not agree
with the suggested definition. That
definition would cover only those
structures that "existed" before the
Initial program became applicable.
Under the suggested approach, any
structure which was created between
March 4. 1978 and the approval of a
State program or implementation of a
Federal program would not be covered
by the existing structure concept and
presumably, not have the additional
time to be modified or reconstructed
to meet permanent program require-
ments.

OSM believes, and has so defined,
existing structures to Include those
structures for which construction
began prior to approval of a State pro-
gram or implementation of a Federal
program or Federal lands programs.
Structures built between March 4,
1978 and the permanent regulatory
program implementation were built in
accordance with initial program per-
formance standards and may not b~e in
compliance with more stringent or
comprehensive permanent program
standards. The Act requires compli-
ance with all the standards in Sections
515 and 516 regardless of when the
structure was built. OSM, by the
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manner in which It defines existing
structures, cannot exempt from per-
manent program requirements of Sec-
tions 515 and 516 those structures
built in compliance with initial pro-
gram standards.

7. Some commenters made sugges-
tions on the control mechanisms
which should be incorporated in the
regulations to ensure that only truly
non-conforming structures would be
given an extension of time within
which to be brought into compliance
and that such structures were, in fact,
reconstructed or modified on schedule.
Demonstrations to be made by the ap-
plicant and corresponding findings by
the regulatory authority were suggest-
ed. A compliance schedule, to be incor-
porated into the permit covering the
period for reconstruction or modifica-
tion, was recommended. The com-
menters suggested such a schedule
could include interim steps, which if
not met, could constitute a violation of
the permit terms.

OSM believes the suggestions have
merit In contrast to the initial pro-
gram, the permanent program in-
cludes- comprehensive permitting re-
quirements to assist the regulatory au-
thority to determine if reclamation is
feasible at a given mine. As part of the
reclamation and operation plans for
surface and underground mines in 30
CFR Part 780 and 784, the application
must include a description of each ex-
isting structure and compliance plans
for reconstruction of modification of
those structures. 30 CFR 780.12 and
784.12. No application for a permit
which proposes to use an existing
structure may be approved by the reg-
ulatory authority unless the applicant
demonstrates and the regulatory au-
thority makes certain findings identi-
fied in 30 CFR 786.21.

As part of the permit approval proc-
ess, the regulatory authority must ap-
prove a compliance schedule for recon-
struction of modification of all exist-
ing structures to be used for, or to fa-
cilitate surface coal mining and recla-
mation operations during the perma-
nent program. The regulations do not
preclude the regulatory authority
from insisting upon a compliance

'schedule containing interim steps for
reconstruction or modification. Under
this regulatory approach which does
not require immediate compliance
with the requirements of Subchapter
K for existing structures, OS1 be-
lieves that an operator's progress
toward compliance during the grace
period should be closely monitored. A
compliance schedule containing the In-
terim steps for compliance would be
one mechanism to assist in attaining
this objective.

As suggested by commenters, failure
to meet a compliance schedule would
be a violation of a permit term for
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which, appropriate action could. be
taken, under 30 CFR Subchapter L,.
Because. of, the-continued environmen-
tal, impacts. and threats. to. public
health and safety which. could be assa-
elated with non-conforming structure.
failure to- meet. a, scheduled, step in
bringing the structure into. compli-
ance,, which could- jeopardize ultimate-
ly, obtaining compliance- on- schedule,
should, rightfully be subject. to. appro-
priate enforcement. action,

& commenter suggested a& an al-
ternativeto a complance-schedule'anc
use of enforcement. tools, that-the reg-
ulations call for filing of a bond by the
operator to ensure reconstruction or
modtflcdtion. OSME consideredt this but
did not. accept it. A bond of this type
could. increase the financial burd&M'
upon permit applicants. without sig-
nificantly improving, the regulatory
authority's, ability to ensure compli-
ance. If aiL operator intends to pro-
duce coal under a, permanent-prograinm
permit, the. enforcement. tools availa-
ble to. the. regulatory authority to
ensure that the compliance schedule
in the approved permit, is. met, are. suf-
ficlent incentive, OSMibelieves,,for tile
operator to. properly and completely.
reconstruct. or modify. an exisitng non-
conforming structure.

9. Comments. noting the adverse. en-
vironmental. impacts. which can be as-
soclated with, reconstruction or, modifL-.
cation. of existing. structures. or sug-
gesting, a. limitedt time period within-
which: to. bring the nonconforming-.
structure into,. compliance raise a.
common Issue. Vhat, must, be done
with the structure if itsreconstrction.
would cause a. significant threat of
harfil to. the. environment, or to public
health or safety or if its. ieconstruc-
tion could not. be accomplished within
six months? OSM has, decided thatthe-
only reasonable option is'to, require
abandonment of the structure and, if
necessary, construction of a. new con-
forming structure. Abandonment,
would be required Jo. proceed under 3G
CR 816-132. or 817.132.

Given the purposes. of the Act in.
Section 102 , OSAM does; not. believe reg,-
ulations- mplementing the permanent.
regulatory program. can, authorize the
regulatory authority to. approve recon-
struction. or modification, which, would
pose a significant risk or harm. to. the
environment or public health and.
safety. Indeed, by, definiton-such re-,
construction. or modification would
well, be. subject, to. a cessation order
under Section 521, of. the Act.. Similar-
ly, OSM does. not believe that the reg-
ulations should. permit. the impacts, as-
sociated with. non-conforming struc-
tures, to continue longer than six
months. Considering that, the Act
could. be. read. to. require immediate
conformance. of existin nonconform-
ing structures, OSMI believes that. a re-.
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quirement. to bring such structures
into. conformance- within six months or
abandon- the structure is a, reasonable
exercise of its, responsibility to, protect
the environment and the-public health
and welfare from- the adverse' affects
of coal- mining-in this, instance, non-
conforming structures, apsoclated with,
coal. mining.

1U . Some comments pointed out the
need to distinguish between desigrt
and performance standards in. the reg,-
ulations. Because compliance with. per-
formance standards. Is one- of the crite-
ria for determining whether modifica-
tion or reconstruction is necessary
under the permanent program;, OSM.
agreesthat persons conducting surface
coal mining operations. and. the regula-
tory authority need toknow which are
performance standards and- which are

- design crtiera.. OSM believes that the
performance standards in, Subchapter
X. are distinguishable from the! design:
standards a- the- regulations, now- are
written. OSM- will provide advice on
this.matter to. the State regulatory air-
thorities. should they'request, it.

11. As, noted. above under the discus-
sion of 30 CFR 701.11(b) and (c) and in
the preamble to- Part 741, the applica-
bility of the performance- standards to.
existing operations, on Federal lands- is:
different from. that. under State or
Federal, programs. Performance stand-
ards; apply six months after the efe-
tive date, of the Federal lands program
unless, a mine plan revision, is neces,
sary for compliance. It a mine plan r&
vision is necessary, an operator will
have up, to. an additional. six months to
revise the mine plan and' be in complt-
ance based upon a' schedule approved.
by the regulatory authority.

OSM. believes the min plan revisionr
- process; in 30- CPR 741-1A1 is. adeqjuate
to. handle exisiting nonconforming-
structures; on. Federal lands. Because
of the earlier compliance dates on Fed-
eral land!, OSM, believes imposition of
the more formalized- process, in Sec-
tions 780.12, 784J2 and. 786.21 is un-
reasonable. OSi. anticipates, however.
that- the Regional pirectors, may well
consider the same factors in- determin-
ing whether a mine plan revision is
necessary to achieve compliance for
existing, structures. 701.11(f> Coal Ex-
ploration- Authority for this Section, is
found,- in Sections 102,, 201. 501 and, 512
of the, Act.

This subsection provides that notice
and approval requirementsfor coal ex-
ploration operations proposed, under
Part 776, of Subchapter G- go into-
effect upon-, approval of a State' pro-
gram, or implementation of a Federa
program- Section 5,12 of the Act and
its, legislative history are- silent, on. the-
effective date of its requirements. Be-
cause, the notification. and approval re-
quirements in Part. 776 arQ so- much
less- burdensome than-, the permitting

requirements for surface coal mining
operations, OSM believes operators
can reasonably be required ta file no-
tices or applications for approval, Im-
mediately upon the effective date of a
State or Federal program.

The Act, provides no guidance con-
cerning. when applicable performance
standards should begi to. apply to
coal exploration. Because, most, coal
exploration operations are consider-
ably smaller than a. typical surface
coal mining operation, the Office be-
lieves a reasonable approach Is, to
apply the applicable performance
standards, to. existing operations two:
months following- approval of a State
program or mplementation. of a Fed-
eral program. This- approach is, within
the general, rulemaking authority to
darry- out. the purposes oX the Act andc
consistent with these purposes as
found-irr Section 102 of the Act., TWo months is considered an appro-
priate time for the regulatory authori-
ty to publicize the applicability, of the'
performance standards, in, a: way likely-
to reach persons engaged Irr explora-
fon activities ifr thbe State.

PARt 707!--EXEMPTION FOR COAL
* EXTRACTION INCIDENT TO GOV-

ERNMENT-FINANCED HIGHWAY
OR OTHER CONSTRUCTION-

Authority for this Part, is. found, In
Section 201(c)(2), 501(b), and. 528 of
the Act,

Th Part, establishes the minimum
criterfa andL procedures for those oper-
ations. extracting coal as an incidental
part of Federal State or local govern-
ment-financed highway or other con-
struction which. Is, exempt from the re-
quirements of the Act. The regula-'
tions. limit the scope or the exemption
hr a manner believed to be consistent
with the congressional intent of Sec-
tioir 528 of the Act, and consistent
withr the overall philosophy of the Act
to minimize the environmentat Impact
and the risk to- the' public- health and
safety of surface coal mining oper-
ations. The regulations ensure that
only, those operations extracting coal,
incidental to government-financed
construction, are- exempt from the re-
qufrements of the Act.

Section 528 (3) of the Act providis
the authority for thesel regulations.
That. Section specifically requires that
the exemption for coal extraction
which is an incidentall part of Federal,
State or local government-financed
highway or other construction be cov-
eredcby regulations issued by the regu-
latory- authority. The, regulations in
Part 707 establish the minimum crite-
rim and procedures. necessary to quali-
fy for the exemption.

Relevant legislative history support-
ing these regulations: includes-

(1) H.R. 5988, 93 Cong. Section 20'-
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(2) 119 Cong. Rec. 1368 (January 18,
1973, discussing Section 203 of H.R.
5988)

(3) S. Rep. No. 93-402, 93d Cong., 1st
Sess. 50 (1973)

(4) S. Rep. No. 94-28, 94th Cong., 1st
Sess. 223 (1975)

(5) S. 1, 95th Cong., Ist Sess., Section
428(3Y (1977)

(6) S. Rep. No. 95-128, 95th Cong.,
1st Sess. 98 (1977)

(7) H.R. Rep. No. 95-493, 95th Cong.,
1st Sess. 112 (1977)

(8) S. Rep. No. 95-337, 95th Cong.,
1st Sess. 112 (1977)
The legislative history is clear that
Congress intended the Section 528(3)
exemption to be a narrow one, as es-
tablished by regulations. The third ex-
emption was not added to Section 528
until the 95th Congress. Comittee
reports from earlier Congresses stated
that exemptions in Section 528 (1)-and
(2) were provided because these classes
of surface mining covered by the ex-
emptions caused very little environ-
mental damage and regulation of
them would be burdensome for the
regulatory authority and the industry
(reference No. 3). When the third ex-
emption was added in the Senate
during the 95th Congress, the Com-
mittee continued to use the same lan-
guage to describe all three exemptions
(reference No. 4). However, the third
exemption as added by the Senate was
not limited to coal extraction inciden-
tal to government-financed construc-
tion (reference No. 4). The Conference
modified the Senate language to
'limit(s) the exemption to extraction
of coal as an incidental part of govern-
ment-funded construction only, rather
than all construction as originally pro-
vided in the Senate language." (7)

1. Comments were made that the
reference to "regulatory authority" in
Section 528(3) of the Act meant that
only the State regulatory authorities
and not OSVI could issue regulations
dealing with Section 528(3) of the Act.
OSM considers this comment legally
invalid because general rulemaking au-
thority is granted the Secretary of the
Interior by Section 201 of the Act and
the duty to promulgate regulations
"governing a permanent regulatory
procedure ... based on and conform-
ing-to the provisions of Title V" is im-
posed by Section 501(b), of the Act.
State regulatory authorities are free
to promulgate regulations that are
more stringent or more detailed than
OSM's.

2. Comments were made that the
phrase "government financed" in Sec-
tion 528(3) modifies "highway con-
struction" only and does not modify
the phrase "other construction."
Under such an interpretation, extrac-
tion of coal as an incidental part of
private construction would be exempt-
ed by Section 528. OSM considers this
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comment legally Invalid. In the House-
Senate Conference Report (S. Rep.
No. 95-337, 95th Cong.., 1st Sess. 112
(1977)), the Conferees stated: "The
Senate amendment also Included an
exemption for all construction. The
conferees agreed to a modified version
of the Senate amendment which limits
the exemption to extraction of coal as
an incidental part of government-
funded construction only, rather than
all construction as originally provided
in the Senate language," From this
OSM interprets the congressional
intent of Section 528(3) to exempt
only Federal, State, or local govern-
ment-financed and not privately
funded construction. (For more com-
plete discussion of the legislative his-
tory see the Preamble to proposed
Part 707 at 43 FR 41672 (September
18, 1978).)

3. Comments were made that the
proposed regulations were too complex
and therefore, too much paperwork
for little environmental protection.
OSM considered three alternatives In.
responding to this comment: (a) adopt
very short regulations giving each
State almost total discretion to inter-
pret and implement the Act, (b) keep
the same overall approach as proposed
but reduce the paperwork by removing
the requirement for the State financ-
ing agency to file a notice for each
project with the State regulatory au-
thority, and (c) make no change from
the proposed regulations.

The first alternative would reduce
OSM requirements to a minimum but
was rejected because it would likely
result in markedly different ap-
proaches in different States, some of
which might be inconsistent with the
Act or difficult to enforce. The second
alternative would reduce paperwork
but would still implement congression-
al intent and provide for relatively
easy and efficient enforcement and ac-
ceptable citizen access to information.
Because the benefits outweighed the
minor decrease in accessibility of in-
'formation as compared to the ap-
proach proposed, this alternative was
adopted in response to the comment.
The third alternative was rejected in
order to achieve the reduction In pa-
perwork of the alternative adopted.

4. Comments were made that pro-
posed Section 707.5 should be changed
to redefine the phrase "extraction of
coal as an Incidental part." Sugges-
tions were made to allow for a value
either lower or higher than the 50 per-
cent of the cost of the project as pro-
posed.

In light of these comments OSM
considered .possible changes to the
definition. Alternatives based on the
percentage approach were rejected be-
cause OSM believes the percentage of
coal value to cost of the project is not
sufficiently closely related to the con-
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gresslonal intent. The extraition
would be Incidental to the construc-
tion if the removal was necessary to
the completion of the construction,
even if the value of the coal was great-
er than 50 percent of the cost of the
project. To retain the percentage ap-
proach, at the 50 percent level or at; a
higher or lower level, seems undesir-
ble.

The approach adopted is that any
extraction of coal which is necessary
to enable the construction to be ac-
complished is an Incidental part of the
construction. The adopted approach
may lead to some difficult engineering
Judgments for the State regulatory au-
thorites. If a. negative determination
is made in a particular Instance, some
coal reserves might be left in place
that could be removed under the per-
centage test. However, OSL! believes
that there will be few, If any, actual
instances of this and that the engi-
neering Judgments can be made by the
regulatory authority with the help of
the public funding agency.

Coal mining may be Incidental to the
construction if its removal is necessary
and if It Is within the right-of-way, in
the case of a road, railroad, utility
line, or other such corridor or within
the boundaries of the area directly af-
fected by other government-fanced
construction. This limitation will pre-
vent claims that what is essentially in-
dependent coal mining is somehow
necessary to the actual construction.

5. Comments were received that the
definition of "government-financed
construction" should be changed to
lower the requirement of 50 percent
funding. In responding to these com-
ments, OSM considered the alterna-
tives of lowering or raising the per-
centage or leaving it at 50 percent.
Little rationale was given for the sug-
gestion to lower the percentage except
that one commenter pointed out that
by the proposed standard OSM might
discourage donation of services by coal
operations fora public benefit. such as
the construction of a haul road that,
would be utilized by the public, and
the resulting savings of taxes. OSMt
believes that the 50 percent level ef-
fectively divides those projects that
are predominantly publia from pre-
dominantly private and thus accurate-
ly implements congressional intent.
OSM believes there will be few in-
stances in which this standard will dis-
courage construction that would oth-
erwise comply with- a lower percent-
age.

6. Comments were received that the
government-financing agency should
not be required to file nor the State
regulatory authority keep publicly
available the information required in.
the proposed regulations. Comments
were also received that the exempted
construction contractor should be re-
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quired to keep nothing onsite. Both
comments 'were attempts to reduce pa--
perwork. OSM considered both alter-
natives and deleted the requirement
for central filing with the State regu-
latory authority but retained a slight-
ly reduced requirement for the con-
struction contractor to maintain rec-
ords on the site. Because relatively
little was gained by filing with the reg-
ulatory authority except easy access
to information, OSM adopted this ap-
proach to reduce paperwork.

Even without a filing requirement,
OSM. believes government funding
agencies should and will usually con-
sult with the State regulatory authori-
ty about environmental problems asso-
ciated with the coal extraction during
the construction project. On the other
hand, the requirement to keep certain
Information at the site is relatively
minor and will provide a basis for
State and Federal inspectors indepen-
dently ot at the request of a citizen to
determine quickly the exempt.status
of a given coal excavation site.

SyJBCHAPTER B-INITIAL PROGRAM
REGULATIONS (PARTS 710-725)

SUBCHAPTER C-PERMANENT' REGULATORY
PROGRAMS FOR NON-FEDERAL AND NON-
INDIAN LANDS

PART 730-GENERAL REQUIREMENTS

FOR REGULATORY PROGRAMS IN

STATES

Authority: Sections 102, 201(c),
501(a), 503, 504, 505, and 521 of Pub. L.
95-8. 

§ 730.1 Scope.
This Section gives an overview of the

Subchapter, and is essentially un-
changed from the proposed regula-
tions.

§ 730.2 Objectives.
This Section lists the objectives for

Subchapter C establishing the criteria
and procedures for the Subchapter.
Changes from the proposed regula-
tions are editorial in nature.

§ 730.4 Responsibilities.
This Section delineates general re-

sponsibilities for the States, the Re-
gional Director, the Director, and the
Secretary for permanent regulatory
programs as Implemented by the
States. The specific duties and respon-
sibilities set out in this Section are
based on the authority of Section 201
of the Act and on specific responsibil-
ities delegated by the Secretary. Sub-
mission, review, and approval or disap-
proval responsibilities are discussed, as
well as responsibility to maintain pro-
grams, to revise and amend programs
and to invoke remedial actions should
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State programs not be administered
effectively. Responsibility for adminis-
tering funding assistance necessary to
develop and enforce State programs is
also established.

1. The comments addressing this
Section raised several objections con-
cerning the responsibilities assigned to
the Director and the Secretary. Spe-
cifically, a commenter objected to the
Director being responsible for approv-
ing and disapproving program amend-
ments under Section 730.4(f). The
final decision, it was felt, should lie
with the Secretary. This proposal has
not been accepted. Prior to issuance of
the proposed regulations, the Secre-
tary officially deleiated certain re-
sponsibilities to the Director as al-
lowed under Section 201(c) of the Act.
This delegation included the authority
to make the final decisions regarding
program amendments. The Depart-
ment has not changed this delegation.
These decisions are not expected to be
of a critical or controversial nature
which would require Secretarial
action. In those cases where Secretari-
al review is needed, it will be obtained
under internal administrative proce-
dures.

2. Other commenters raised similar
objections to Section 730.4(g). These
commenters objected to the Director's
responsibility for both initiating Fed-
eral enforcement for a State program
and withdrawing approval of a State
program not being properly adminis-
tered, maintained, or enforced. These
commenters pointed out that the Act
provides the Secretary with the au-
thority to administer the program and
that withdrawing a State program or
initiating Federal enforcement should
be considered as critical as the initial
approval of a program. Commenters
also recommended that, because the
Secretary has the final responsibility
for approving State programs, other
equally critical decisions should be re-
tained by the Secretary and not dele-
gated to the Director.

After consideration of these com-
ments, the Department has chosen to
retain the Director's authority to Initi-
ate direct Federal enforcement. This
authority has been duly delegated to
the Director under the authority of
Section 201(c) of the Act. However, as
proposed'in the comments, the more
sensitive decision of withdrawing ap-%,
proval of a State program has been as-
signed in .these regulations to the Sec-
retary. Again, internal administrative
procedures will permit delegation of
this authority to the Director at a
future date if such action is warrant-
ed.

§730.5 Definitions.
This Section contains definitions of

two fundamental terms used through-
out-the Sections concerning State pro-

grams. The terms "in accordance
with" and "consistent with" are used
in many places in the Act to describe
the degree of similarity required be-
tween the provisions of the Act and
those to be established In a State pro-
gram. The terms have been defined in

'these final regulations to provide a
standard for uniformity between State
provisions contained in a State' pro-
gram and provisions of the Act and
the regulations. Authority for this
Section is found in Sections 201(c) and
503(a) of the Act.

The Office received many comments
commenting that the definitions for
the terms "consistent with" and "in
accordance with" be changed to allow
greater variations between State pro-
gramsoand the Act and these regula-
tions. Commenters interpreted the
pronosed definitions as requiring that
the State law and regulations be virtu-
ally Identical to the Federal law and
regulations. The definitions for these
terms have been revised and the new
definitions, along with comments re-
ceived, are discussed in the Preamble
to Section 731.13, Standards and pro-
cedures for approval of alternatives to
provisions of the regulations of this
Chapter.

§730.11 Inconsistent and more stringent
State laws and regulations,

This Section Is based upon the provi-
sions of Section 505(a) and (b) of the
Act and reiterates the congressional
directive that the Federal Act and reg-
ulations supercede any State law or
regulation which is inconsistent with
the provisions of the Act or its regula-
tions. Section 730.11(b) specifies that
any State law or regulation which pro-
vides for more stringent land use and
environmental controls and regulation
of surface coal mining and reclamation
operations than do the provisions of
this Act and this Chapter, or which
provide for the control and regulation
of coal exploration and surface coal
mining and reclamation for which no
provision is contained in the Act or
this Chapter, will not be construed as
inconsistent.

§ 730.12 Requirements for regulatory pro.
grams in States.

This Section requires that a State or
Federal program be adopted no later
than June 3, 1980, for each State in
which coal exploration and surface
coal mining and reclamation oper-
ations are or may be conducted on
non-Federal and non-Indian land. Au-
thority for this Section is contained In.
Section 503 of the Act. The Office is
aware of several States with extract.
able coal reserves in which mining is
not occurring now, but is likely to
occur in the near future. The Office
encourages these States to make a de-
termination as to the potential for
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future mining. If It is determined that
mining is likely to occur in the near
future, a State program should be sub-
mitted by the August 3, 1980 deadline.
Section 731.12(b)(2) allows States to
submit programs at a later date as
they become aware of proposed
mining operations.

Section 730-12 also has been revised
to reiterate the requirements con-
tained in Part 736 of this Chapter and
io highlight specifically the provisions
of Section 503(d) of the Act establish-
ing exceptions to the June 3. 1980.
deadline for implementation of a State
or Federal program where a State has
been enjoined from preparing, submit-
ting; or enforcing a State program.

Specifically, coal surface mining and
reclamation operations in a State
where a State program is subject to an
injunction will be regulated by the
State pursuant to Section 502 of the
Act until the injunction terminates, or
for one year from the issuance of the
injunction, whichever is shorter. At
the end of this time period, the re-
quirements of Sections 503 and 504
again will be fully applicable. Section
730.12(b) has been added to require
the State to notify the Director of the
issuance of any injunction which pre-
vents or prohibits the State from pre-
paring, submitting or enforcing a
State program-or any part thereof.

PART 731-SUBMISSION OF STATE
PROGRAMS

Aut ority- Sections 102, 201(c) ,
501(b) and 503(a) of Pub. L. 95-87-

Part 731 establishes procedures and
requirements for submission of State
programs. Under Section 503(a) of the
Act, any State in which coal explora-
tion and surface coal mining and recla-
mation operations are being conducted
or may be conducted is eligible to
submit a State program for approval.

§73112 Submission of State programs.
This Section contains the submission

deadlines for State programs and au-
thority for this Section is contained in
Sections 201 and 503 of the Act. Under
Section 73L12(a), a State has until
August 3, 1979, to submit its proposed
program to the Office. Under the pro-
posed regulations this Section re-
quired submission of a State program
by February 3, 1979. Under proposed
Section 732.12(b), a State could peti-
tion the Office for an extension of
time beyond February 3, 1979, if it was
necessary for its State legislature to
act before a complete State program
could be submitted.

Numerous commenters objected to
the deadlines for program submission
in Section 731.12. Most commenters
stated that it would not be possible to
develop and submit a State program
by February 3, 1979. Even with a six-

month extension to August 3, 1979,
most believed that the schedule was
unreasonable and perhaps unattain-
able. Most proposals for additional
time suggested that the date be ex-
tended by the same number of months
that the Office was late In promulgat-
Ing the regulations.

Although the Office Is sympathetic
to the commenters' concerns, the Act
allows no discretion on the final pro-
gram submission dates. The Act man-
dates a Federal program if States do
not submit programs by February 3,
1979, or August 3, 1979. with a six-
month extension, or if the State pro-
gram is not approved by June 3, 1980.
A Federal program must be estab-
lished no later than June 3, 1980, if a
State program has not been approved.

Section 131.12(a), hbwever, has been
revised to require submission on or
before August 3, 1979. This change fol-
lowed the Director's determination
that legislative action was necessary In
all States in order to prepare a State
program in compliance with Section
503 of the Act. Another reason for this
extension Is that the effective date for
these regulations establishing submis-
sion procedures falls beyond the pro-
posed February 3, 1979, deadline.

Because of the modification In Sec-
tion 731.12(a), Section 731.12(b) of the
proposed regulations has been deleted.
Sections 731.12(c) and 731.12(d) of the
proposed regulations therefore have
been lettered to Sections 731.12(b) and
(c) respectively.

Two editorial changes have been
made in Section 731.12(b). The term
"under the Act" in the proposed rules
has been defined in a more specific
manner as "August 3, 1977," and the
phrase "become aware or' has been
made more definitive by using "antici-
pated." The Office believes that this
latter change denotes more immediacy
than was conveyed by the proposed
language. Also, a new Section
731.12(b)(3) has been added, allowing*
submission after June 3, 1980, should
the State program be enloined as spec-
ified in Sections 730.12 and 503(d) of
the Act. Section 731.12(c) is un-
changed from the proposed reguLa-
tions.

L731I3 Standards and procedures for ap-
proval of alternatives to proTisions of
the regulations of this Chapter.

This Section permits States to re-
quest variations from the regulations
of this Chapter in order to develop
regulatory programs to fit specific
local requirements or local environ-
mental or agricultural conditions of
each State. This Section has been re-
structured and modified in response to
many comments on the proposed regu-
lations which pointed out inconsisten-
cies between several Sections of the
regulations and demanded greater
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clarity on the extent of variation to be
allowed. Authority for this Section is
contained in Sections 201(c), 50S, 505,
518(1), and 521(d) of this Act.

1. Numerous commenters pointed
out that while proposed Section 731.13
allowed alternative approaches, It was
directly contradicted by the defini-
tions of "consistent with" and "in ac-
cordance with" in Section 730.5. The
definition of "consistent with" re-
quired that State regulations be "the
same as or similar to" the regulations
of this Chapter. The definition of "in
accordance with" required that State
laws "be in agreement with" the Act.
Commenters stated that these defini-
tions, especially the former, effectively
limited the possibility of variation
which Section 731.1a purported to
allow. This inconsistency was com-
pounded by a third standard for ap-
proval In Section 732.15(aX2), "achieve
the same or more stringent regulatory
results." OSM agrees with these com-
ments. All three Sections-730.5,
731.13, and 732.15(aX2--have been re-
vised to include the same standard.

2. Commenters also addressed the
question of how much variation
should be allowed from the Federal
Act and regulations. On this issue,
commenters generally stated that Sec-
tions 101(f) and 201(cX9) of the Act
implicitly authorize a certain degree of
flexibility for States In developing
their programs and tHat this variation
is explicitly authorizedln Section 503
of the Act by the use of the words -in
accordance with" and "consistent
with." In Interpreting these phrases,
however, commenteri differed on the
degree of flexibility. Differences
ranged from insistence that broad
flexibility be established for State pro-
grams to recommendations that the
amount of flexibility be reduced.

Section 503(a) of the Act requires
the submission of a program which
demonstrates that the State has the
capability of carrying out the provi-
sions of the Act and meeting its pur-
pose in part through State laws and
regulations which are "in accordance"
and "consistent" with the require-
ments of the Act and the regulations
of this Chapter. The underlying.prin-
ciple of the Act Is to establish mini-
mum national standards for surface
coal mining and reclamation. It is the
mandate of Section 503(a) of the Act
that States achieve at least this mini-
mum level of environmental control
and regulation. This principle is reiter-
ated throughout the Act. Sections
101(f) and 102(g) of the Act provide
the specific mandate for a national
program, and Sections 503(a),-518(i),
and 521(d) of the Act establish the
specific standard of compliance (Le.,
must be In accordance with, no Is
stringent than). Most importantly.
Section 505 of the Act provides that
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the State laws and regulations which
require more stringent land use and
environmental control will n6t, be con-
sidered inconsistent with the Act or
the regulations.

OSM believes that lhese Sections
clearly allow a degree of flexibility.
-The State provisions, however, cannot
fall.below the minimum standards es-
tablished by the Act.

It is clear that Congress contemplat-
ed, through the use of the words "in
accordance with' and "consistent
with," some variation be allowed. This
concern was expressed specifically in
Section 201(c)(9) of the Act requiring
the Secretary to assist the States in
developing a program that meets* the
requirements of the Act and, at the
same time, reflects local requirements
and local environmental and agricul-
tural conditions.

3. Generally, comnenters expressed
confusion over the meaning and rela-
tionship between such words as "in ac-
cordance with," "same or similar," "no
less stringent," "reflects local condi-
tions," and "meets the requirements
of." Specific proposals by the com-
menters largely reiterated these terms,
however. Suggested phrases were "no
less stringent," "meets the minimum
requirements," "is Identical to,"
"achieves thb same regulatory result,"
"no less stringent and meets the mini-
mum requirements," : and lastly,
"achieves the same result."

(a) "No less stringent" on its own is
not accepted because the Office be-
lieves that the Act establishes certain
minimum requirements that alterna-
tive provisions must meet. These mini-
mum requirements must be met re-
gardiess of the stringency of the alter-
natives. Section 503(a) of the Act spe-
cifically requires that a State submit a
program which demonstrates that It
has the capability of carrying out the
provisions of the Act and meeting its
purposes. "Stringency" by itself is
only part of the standard required by
the Act.

(b) "Meets minimum requirements,"
alone is insufficient and therefore not
accepted. Section 505(b) establishes
that the Secretary shall set forth any
State law or regulation which is con-
stiued to be inconsistent with the Act,
adding that State laws and regulations
shall not be construed-as inconsistent
should they provide for more stringent
land .use and environmental controls
and regulations. Equally important,
minimum requirements may not be ex-
plicit in all cases. Some other standard
is needed to help ensure that the re-
quirements of the Act and regulations
are achieved.

(c) "Is identical to" is not accepted
because Section. 503(a) of the Act
clearly requires that State laws and
regulations only be "in, accordance
with" and "consistent with" the provi-
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sions of the Act and the Secretary's
regulations. Section 201(c)(9) of the
Act requires that State programs be
granted some flexibility to strengthen
the regulations of this Chapter to
meet local requirements and environ-
mental and agricultural concerns.

(d) "Achieves the same regulatory
result" is not accepted because regula-
tory result is difficult to define. Also,
there are many minimum require-
ments stated in the Act which must be
met that are clearly not results.,

(e) "Capable of achieving same regu-
latory result" is not acceptable for the
same reasons as (d) above.

(f) "Two distinct standards," for
State regulations and State laws as
outlined in the proposed regulations
was proposed and not accepted. The
use of the worda "in accordance with"
and "consistent with" in Section
503(a) of the Act do not explicitly re-
quire different standards to be set for
judging the acceptability of State laws
and State regulations. In fact, both
the Act- and the legislative history
demonstrate that Congress used these
terms interchangeably when referring
to State laws or regulations.

(g) "No standards." The Office be-
lieves that there must be a standard
degree of conformity between State
statutes and regulations and applica-
ble provisions of the Act and the regu-
lations of this Chapter. This degree of
uniformity is specifically required by
Sections 101(f), 102(a), 201(c)(9),
503(a), 505. 518(i), and 521(d) of the
Act. Inaddition Section 503(a) specifi-
cally requires the State to demon-
strate that it is capable of meeting at
least these minimum standards. This.
proposal is therefore not accepted.

(h) "No less stringent and meets the
minimum requirements." This stand-
ard ensures that State programs will
achieve a certain minimum level of en-
vironmental control and regulation as
mandated by Sections 101(g), 503(a),

*and 505 of the Act and at the same
time utilizes a test set out in Sections

* 503, 518(i), and 521(d) for judging al-
ternative regulatory provisions pro-
posed by the States. Minimum re-
quirements, however, poses a substan-
tial problem when applied to the regu-
• lations of this Chapter. Minimum re-'
quirements can readily be equaled to
minimum design criteria, thus requir-
ing a very high degree of conformity
to the regulations and negating the
flexibility intended. OSM's solution is
to apply no less stringent to both the
Act and regulations and meets the
minimum requirements to the Act
alone.
.The no-less stringent and meets the

minimum requirements standard com-
plies with the intent, and requirements
of the Act. No less stringent alone, ap-
plied to the regulations is consistent
with ,the concept of allowing variation

In State programs. Thus, a State pro-
gram may vary from the regulations,
but it may not be less stringent than
either the Act or the regulations and
it .must meet the minimum require-
ments of the Act. Further, by applying
this standard to both State laws and
regulations, OSM recognizes that
there is no clear dividing line between
the two'and therefore recognizes that
there is no basis for aplplying different
standards to them.

The Office also has included In the
standard that State law and regula-
tions include all applicable provisions
of the Act and meet applicable provi-
sions of the regulations of this Chap-
ter. In evaluating alternative regula-
tory provisions the Office will require
that all applicable Federal provisions
.be included, and that each applicable
provision contained In the regulations
must be met within a State's regula.
tory proposal. As discussed in Pream-
ble-to Section 732.15(b)(1) in regard to
limiting required performance stand-
ards, "applicable" modifies the stand-
ard so as not to require States to in-
clude or meet Federal provisions
where the State can demonstrate that
there is an absence of conditions
which would make the provision
meaningful.

4. In addition to the comments re-
garding the general standards for
State variations, the Office received
comments proposing that States have
the ability to approve alternatives to
the Office's performance standards on
a site-by-site, permit-by-permit basis.
These comments maintained that, pro-
vided the alternative practices achieve
the same regulatory result, there is no
statutory prohibition against this
flexibility.

This proposal has not been accepted.
Establishment of a case by case vari-
ance capability commits the Secretary
to pass judgement on program submis-
sions which may be largely unspeci-
fled. The mandate of Section 503(a) of
the Act is clear. The State must dem-
onstrate Its capability of carrying out
the provisions of this Act. Adoption of
the site-by-site alternative would allow
for approval of State programs which
could not demonstrate fully the capa-
bility to achieve the minimum stand-
ards mandated by Section 503(a) of
the Act.

The final regulations specify that
any variation to provisions of the Sec-
retary's regulations must be approved
pursuant to Section 731.13, and con.
taned in the State, program. Site-by-
site variation, to the extent allowed, is
already covered In Subchapter X.

6. In the proposed regulations, the
degree of allowable variation for State
programs was defined by the phrases
in accordance with and consistent
with in' Section 730.5. Many com-
menters stated that the standard de-
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fined in Section 730.5 was applied in-
correctly to the submission procedures
in Section 731.13 and was improperly
stated in Section 732.15(a)(2) of the
proposed regulations dealing.with the
criteria for approval. A number of
comments were critical of the order
and consistency throughout these
three Sections. In an effort to meet
these objections, the Office considered
the following alternatives: (a) keep the
standard in the definition and revise
the other Sections to assure consisten-
cy, (b) delete the definition and place
the standard in Section 732.15, and (c)
place the standard in each specific reg-
ulatory provision.

The final regulations adopted alter-
native (a). Due to the interest generat-
ed by the definition Section, and the
changes made, the Office believes that
deleting the definitions would cause
needless confusion. Comments sought
-consistent application of a given stand-
ard, not specific deletions. Similarly,
the proposal to place the standard in
specific regulations has not been ac-
cepted. The Office believes that para-
graphs should remain the focal point
for defining the relationship .between
Federal provisions and State provi-
sions.

6. Several commenters proposed
limiting variations to environmental
performance standards. Others pro-
posed restricting such a limitation to
providing that any variation must be
based only upon physical conditions.

These comments were not adopted.
Section 201(c)(9) of the Act directs the
Secretary to assist the States in the
development,of State programs which
meet the requirements of the Act and
at the same time reflect local require-
ments and local environmental and ag-
ricultural conditions. In this regard,
the Office believes legislative intent is
clear. Variation, in order to meet these
mihimum requirements, is allowed. In
addition, Section 503 of the Act does
not offer support for the limitations
proposed by the commenters. Based
on these Sections of the Act, Section
731.13 allows the State to propose al-
ternative regulatory provisions as long
as the State can demonstrate through
documented evidence that the alterna-
tive will be no less stringest than pro-
visions contained in the Act and the
Secretary's regulations, and will meet
the minimum requirements and in-
clude all applicable provisions of the
Act. In addition, the State must dem-
onstrate that proposed alternative are
necessary because of local require-
ments or local environmental or agri-
cultural conditions. -

7. Some commenters stated that no
variatibn should be allowed in the en-
forcement and penalty Sections. This
comment has not been accepted. Sec-
tions 518(i) and 521(d) do not preclude
alternative regulatory proposals. Both

Sections require provisions which are
"no less stringent than," and contain
"the same or similar procedural re-
quirements." The Office believes that
these provisions allow the States a cer-
tain degree of flexibility in developing
their total program as long as the pro-
visions of the Act and the stringency
standards are met.

8. A few commenters cited the provi-
sions of Section 505 of the Act and
730.11 of the regulations as a means
for providing variations. Such an in-
terpretation suggests that States be al-
lowed to employ alternative ap-
proaches, unless and until the Office
could show them to be inconsistefit
with the Act or the Secretary's regula-
tions. This proposal is not accepted be-
cause Section 503(a) of the Act re-
quires the State first to demonstrate
its ability to carry out the provisions
of this Act and the regulations. This
Section of the Act clearly places the
burden upon the State to prove that
any alternativesvill meet the required
standards. To facilitate this require-
ment Section 731.13 is necessary to
provide procedures for the States in
submitting alternative proposals.

In addition to changes brought
about by development of the new
standard, Section 731.13 has been re-
vised to establish more clearly the
State's responsibilities in proposing al-
ternative regulatory provisions. Lan-
guage has been added establishing the
standard and procedure for use in pro-
posing alternative provisions pursuant
to amendments under Section 732.11.
In many instances a State will not
have sufficient data and analysis for
an alternative at the time of program
submission. Under Section 731.13, the
State can propose alternatives at a
later date as an amendment to Its pro-
gram when data and analysis become
available. Any variation proposed by a
State is subject to public review and
hearings.

§731.14 Content requirements for pro-
gram submissions.

This Section of the final regulations
establishes the content requirements
for a State program submission. A gen-.
eral requirement under Section 731.14
is that the submission demonstrate
that the State is capable of carrying
out the provisions of the Act and
achieving its purposes. Final Section
731.14 (a) through (c) requires that
the submission contain enacted or pro-
posed laws and regulations, including
existing or pending laws and regula-
tions that directly affect the proposed
program, and a legal comparison be-
tween the State laws and regulations
and the Act and regulations of this
Chapter. Final Section 731.14(d) re-
quires designation of a State regula-
tory authority. Final Section 731.14
(e), (f), (i), (j), and (k) requires descrip-

tions of the proposed organization, in-
cluding personnel and staffing func-
tions, and the relationship between
the regulatory authority and other in-
volved agencies. Final Section 731.14
(1) and (m) requires descriptions of
budget projections and a description
of physical resources, such as vehicles.
Final Section 731.14(g) requires de-
scriptions of the necessary systems
and procedures that will make up the
State program. Final Section 731.14(h)
recuires statistical information de-
scribing coal surface mining in the
State which is adequate to demon-
strate that the provisions of the State
program and the resources available to
it are sufficient when compared to the
current and projected coal mining ac-
tivities in the State. Final Section
731.14(n) requires a description of an
anthracite program where applicable.
Final Section 731.14(o) requires a de-
scription of other programs that the
regulatory authority also may be re-
quired to administer. Final Section
731.14(p) provides that the Director
may request other information that
may be necessary to evaluate the pro-
posed program submission.

The authority for establishing the
content requirements for a program
submission is contained in Section 503
(a) and (b) of the Act. Section 503(a)
requires that a State program demon-
strate that the State has the capabili-
ty of carrying out the provisions of the
Act and meeting Its purposes. The
seven provisions of Section 503(a) of
the Act amplify this requirement, pro-
viding the basis for State program sub-
mission content requirements.

In keeping with the guidance fur-
nished by the Act, the Office adopted
three principal objectives governing
what information should be included
in a State program submission. First,
the Office believes that basic data on
the size and nature of the coal mining
industry in a State is fundamental to
the development of a State program as
envisioned in the Act. Such informa-
tion also enables the Office to proper-
ly assess the adequacy of the program.
Second. and most importantly, the
State must provide detail sufficient to
demonstrate that the State program
meets the requirements of the Act and
regulations. Finally, the State should
be required to submit only that infor-
mation and detail clearly necessary to
demonstrate capability as required In
the Act. Consequently, several content
requirements have been eliminated
and others have been made more flexi-
ble allowing the State to submit Infor-
niation and to select appropriate
methods for describing State capabili-
ties.

Proposed Section 731.14 (a) and (b)
required that program submissions in-
clude copies of effective or enacted
State laws and regulations giving the
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State full authority to implement the
program. Some flexibility has been
added in the final regulations, howev-
er. Final Section 731.14(a) combines,
proposed Section 731.14 (a) and (b),
anil new'requires copies of enacted or
proposed State- laws' and regulations.
Comments proposing additional time,
to submit State programs are dis-
cussed in the Preamble to- Section
731.12. Additional time to gain full au-
thority through enacted laws. and reg-
ulations is also discussed ir the Pream-
ble to Section. 732.11.

In allowing' submission of laws and-
regulations, that have. not been fully
enacted, the- Office has established
two, major criteria. First, the- laws and,
regulations must, be- in' the "process"
of enactment. By, this criterion," the
Office means, that thelaws and regula-
tions must not ohly be fully drafted
but- they also must have- been' intro-
duced into the'- legislative or public'
review process and in a sufficiently
timely manner to result in their enact-
ment within the time frames estab-
lished by these-regulations. The Office
may reject a State piogram subnis-
sion as incomplete if laws- and regula-
tions have not been enacted and' the
State is- clearly not- making a good
faith, effort to enact the appropriate
legislation. This, in turn, could lead. di-
rectly to the, development of a Federal
program for the-State.

The second criterion is- that the,
State must have determined that the
laws or regulations are "essential?" to-
allow the approval. It is-expected that
the State program submission will
clearly show this finding and the-rea-
sons that the laws or regulations' pro-
posed are essential. Finally, the, Office-
notes that allowing submission of pro-
posed laws and regulations is- intended
to facilitate State program develop-
ment and' should not be construed as
allowing States to delay the necessary
enactment or rulemaking process. If'&a
State choses to submit a- proposed' pro-
gram based substantially on laws or'
regulations not fully -enacted; it faces
an obvious risk of, ultimate program
disapproval' because of the, short perf-
ods available during the later' portions
of the schedule. It could not prove-im-
practicable or impossible, because of
time for the State to correct deficien-
cies identified during- the publi'crev evr
and hearings and final: review by the'
Office.
L Proposed Section 713.14(c) re-

quired submission of copies of' other-
State laws directly' affecting the regu-
latfon of coal surface -mining and
amendments to. existing' laws or regu-
lations which are under consideration
or pending. Commenters raised objec-
tions to both' parts of the proposed
Section. A commenter pointed- out
that numerous laws and amendments
are proposed every, year, while few are
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passed. The commenter continued,
that proposed Section 732.17, requir-
ing notification of the Regional Direc-
tar when a; significant event or pro-
posed! change in State. law- or regula-
tions will affect the implementation,
administration, or enforcement of the
approved State program, is adequate
protection against such potential con-
flicts. Another commenter noted that
OSM is charged with. enforcing Pub. L.
95-87 only and. argued- that proposed
Section 73L14(c) exceeds the Office's
statutory authority

OSM has elected. to retain the 're-
quirements of Section. 731.14(c)- Under
the. test of Section 503(a) of the Act,
the Office- considers. this, information
essential to the State's presentation
demonstrating that. it can carry out, ef-
fectively the. provisions of the Act,

Section 731.14(b) of the final regula-
tions, requires States, to submit copies
of other laws: and. amendments. to laws
and regulations. enacted or pending7
which. directly affect. the regulations
of, coal, exploration and surface coal
mining, and, reclamation- Inclusion, of
other laws and regulations should
alert the Office, and the State to po-
tentially conflicting laws and regula-
tions which- may create, problems
during, enforcement of a State pro-
gram- The Office encountered several
instances: of this problem. during the
initial program, e-g., conflicting, water
quality' requirements: relating to coal
mining;.

Proposed- Section. 731.11(d)) (relet-
tered). required a. legal opinion from
the Attorney General. oL the. State af-
firming legal: authority- to implement;
administer and. enforce theprogram, in
accordance with, the Act and consist-
ent with the Federal regulations. Pro-
posed:.Section 731.14Cd), also required a.
Sectfon-bye-Sectibn comparison of- the
State's: laws and regulations with the
Act and Federal regulations, explain-
ing any differences and their legal
effect. This provision has undergone
two changes. First, the required legal
opinion. may, be: prepared-by, either the
Attorney General or the regulatory
authority's chief legal officer. Several'
commenters indicated that- the legal
staff, of the, regulatory authority- may-
be in a. better position to' determine
the authority of its program. when an
Attorney General's office has not been
involved; previously with the regula-
tory authority. Second, final Section
731.14(c)l allows both the opinion and'
the Section-by-Section" comparison to
address proposed laws and regulations,
when the: required authority has not-
been established by the- date of pro-
gram submissibn. 'A revised' opinion
and comparison will be- required, if
laws and regulations- later enacted
differ'from those of the proposed pro-
gram submission.

2. Several commenters recommended
deleting the Section-by-Section com-
parison of State's laws and regulations
with the Act and this Chapter. These
commenters further recommended de-
leting the requirement for an explana-
tion of any differences and their legal
effects. One said that the State's At.
torney General will formulate his
opinion- utilizing appropriate proce-
dures of his office and will thus carry
the same legal effect, Irrespective of
his method of analysis. Other com-
menters said that any written Section-
by-Section analysis should be prepared
by OSIM. Another comment asserted
the Section-by-Section analysis was
unfair and burdensome. Contrary to
these comments, the Office believes a
side-by-side comparison is necessary.
Section 503(a) of the Act specifically
requires' the State to demonstrate Its
capability to carry out the provisions
of the program. The Section-by-Sec-
tion-comparison is an essential itgredi-
ent of the State's demonstration of
ability and program adequacy under
this Section of the Act. With regard to
the comment proposing that OSM pre-
pare the side-by-srde comparison, the
Office believes that this Is best per-
formed by State officials most familiar
with their own laws and requirements.
Finally-, this analysis will also assist
the Office in evaluating proposals for
alternative provisions pursuant to Sec-
tion 731.13.

Proposed Section 731.14(d) has not
been changed. It requires submission
of'the order or statute authorizing the
State to cairy out a State program and
administerprogrami grants.

Final Section 731.14(e) has not been
changed from 'proposed Section
731.14(f), requiring a chart or table of
organization for' the regulatory agency
and other agencies involved in the
State program. The chart primarily
will allow' the Office to assess the ade.
quacy of the program in terms of pro-
jected: workload and time, constraints
imposed by the Act.

Final Section 731.14(f) (formerly
Section 731.14(g)) is unchanged. This
requires a copy of supporting agree-
ments between agencies which will
have duties' in the program. These
agreements are necessary to ensure
program support within the proposed
State program.

Section 731.14(g) (previously Section
731.14(h)Y has been revised to allow a
degree of" State discretion, in detailing
proposed systems and' processes. The
revised language allows the use of
"other appropriate means" to describe
proposed systems and processes. In
short,. whatever device the State deter-
mine' to be most suitable may be used.

3. Several commenters called pro-
posed Section 731.14(h), now Section
731.14(g); irrelevant and burdensome.
A commenter stated that copies of the
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State's coal related laws and organiza-
tional charts should suffice. Another
wrote that this Section requires States
to develop systems and processes for
over 16 specific categories and illus-
trate these by flowchart. Continuing,
this commenter stated that Section
503 of the Act only requires a process
for the review and issuance of permits,
and argued that we should not stran-
gle ourselves with flowcharts and pa-
perwork. Another commenter suggest-
ed that a statement to the effect that
these functions will be carried out In
accordance with applicable regulations
would be sufficient. The revision to
final Section 731.14(g) allowing other
appropriate- means to describe pro-
posed systems and procedures should
reduce the burden to the States in pre-
paring information required under
this Section. Suggestions to reduce the
coverage of this Section have not been
accepted, however. Section 503 of the
Act requires that the State demon-
strate its capability to carry out the
provisions of the Act. In addition to
permitting, these provisions cover
bonding, inspection, enforcement,
public participation, etc. All are part
of the total State program which the
Secretary must approve. The informa-
tion requested is essential for that
purpose. Proposed Section 731.14(h)(1)
required description of the State's pro-
posed permitting system and also re-
quired the States to use a uniform
numbering permit system adopted by
the Office. A few commenters stated
that each State regulatory authority
should be allowed to establish a
permit numbering system of its own or
institute a system already in existence.
They proposed that the Office develop
a suggested permit numbering system
for the States to adopt at their discre-
tion. Another commenter asked why
the Federal Government- should dic-
tate a uniform numbering system for
permits. These comments were accept-
ed and the numbering system has been
deleted from the final regulations.

Final Section '731.14(g)(1) also has
been revised to expand the required
description to include receiving appli-
cations for new or revised approvals
for coal exploration. This revision is
basically editorial and combines pro-
posed Section 731.14 (h)(1) and
(h)(14). /

4. Several commenters argued that
proposed Section 731.14(h)(2) (i) and
(ii) was in contradiction to Section
507(a) of the Act which states that
permit fees "may be less than, but
shall not exceed the actual or antici-
pated cost of reviewing, administering
and enforcing the permit, issued pursu-
ant to-a State or Federal Program."
Proposed Section 731.14(h)(2) elimi-
nated the Act's language ".... may be
less than .. .," and added, in Section
731.14(h)(2)(ii) the concept of "aver-
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age estimated costs ..." While these
two departures from Section 507 of
the Act were believed to haye no sub-
stantive effect, numerous commenters
misinterpreted the proposed Sections
to have removed the discretionary
minimum fee level provided for in the
Act. Other comments suggested that
permit fee requirements be relocated
to Part 771, General requirements for
perroits and applications.

The Offlc has accepted these com-
ments. Fee requirements for a State
program have been clarified to reflect
the intent of Section 507(a) of the Act.
Final Section 731.14(g)(2) now is writ-
ten to conform to Section 771.25.

Proposed Section 731.14(h)(3) has
not been changed and apbpears In these
final regulations as Section
731.14(g)(3). This requires description
of the -system for posting, releasing,
and forfeiting performance bonds or
other equivalent sureties.

Proposed Section 731.14(h)(4) has
been revised and appears in these final
regulations as Section 731.14(g)(4).
This Section requires description of
the procedure and system for Inspect-
ing and monitoring coal exploration
and surface coal mining operations.

5. Several commenters challenged
the authority of the Office to require
citizen participation In State inspec-
tions. These commenters believe that
other opportunities for public partici-
pation are adequate. They also fear
that citizens-may disrupt the inspec-
tion process or the mining operation.
Another commenter expressed uncer-
tainty as to what public participation
can be included in an inspection. An-
other commenter noted that Section
731.14(h)(15) requires the State to de-
scribe all public participation and
stated that It was therefore unneces-
sary in proposed Section 731.14(h)C4).
The Office has not accepted these
comments to eliminate the phrase re-
quiring provisions for public participa-
tion in the inspection process. As re-
quired in Section 732.15(b)(5), States
must have an inspection system con-
sistent with the requirements of Sec-
tion 517 of the Act and Subchapter L
of the regulations. This requires that
the State include provisions for public
participation in inspections.

Proposed Section 731.14(h) (5), (6),
(7), and (8) has not been changed.
This appears In the final regulations
as Section 731.14(g) (5), (6), (7), and
(8). This Section requires the States to
describe systems and procedures for
enforcement, assessment of civil penal-
ties, and holding of public hearings.

Proposed Section -731.14(h)(9) has
not been revised and appears in the
final regulations as Section
731.14(g)(9). This requires the State to
describe the procedure for coordinat-
ing issuance of permits required under
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the Act and the regulations with other
State, Federal, and local agencies.

6. In reference to proposed Section
731.14(h)(9), a commenter pointed out
that some State laws provide only one
agency statutory authority to issue
permits and proposed that Section
731.14(hX9) require consulting, not co-
ordinating.This commenter interpret-
ed coordinating to be a shared respon-
sibility for issuing permits. In many
States, however, surface mining and
water quality control permits are
issued by different agencies, necessi-
tating a coordinating function. In ad-
dition, Section 503 (a) and (b) of the
Act requires a process for "coordinat-
Ing" the review and Issuance of per-
mits. Thus, this alternative is not ac-
cepted.

7. A few commenters stated that in-
volvement of Federal agencies, as pro-
posed in Section 731.14(h) (9) and (10)
should not be required. They argue
that these requirements will be admin-
Istratively and financially burdensome
and will duplicate or replace involve-
ment already in place between the re-
sponsible State and local agencies and
their overseeing Federal agencies. This
recommendation has not been ac-
cepted. Proposed Section 731.14(h)(9)
Is required pursuant to Section
503(a)(6) of the Act. Proposed Section
731.14(h)(10) (now (g)(10)) is required
pursuant to other Federal laws, which
must be implemented pursuant to the
Act.

Some States have designated a State
agency to administer Federal environ-
mental, historical, and cultural laws
and Federal permits associated with
coal mining. The Historic Preservation
Act is administered by the Heritage
Conservation and Recreation Service
through various State agencies. How-
ever, there are cases where a program
affected by surface mining under the
Act is directly administered by a Fed-
eral agency. Attempting to make
allowances for the variety of adminis-
trative arrangements between Federal
and State agencies would needlessly
complicate the regulation.

8. A few commenters asked that the
Office specifically incaorporate into
proposed Section 731.14(h)(10), consul-
tation with the State Historic Preser-
vation Officer concerning archaeologi-
cal, historical, and cultural resources.
The commenters stated that because
of the importance of the cultural re-
sources such required consultation
should be dlearly defined. One corn-
menter suggested that consultation
with other agencies be carried out on a
regular basis, particularly prior to or
during the permitting process. A few
commenters asked that OSM incorpo-
rate consultation with the Historic
and Cultural Preservation Laws. A
commenter also recommended that-
the regulations include specific penal-
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ties and other sanctions sufficient to
render willful, destruction: of cultural
resources more expensive than avoid-
ance of criminal behavior..

These suggestions have not been ac-
cepted. The Office believes the re-
quirement that the State identify a
proposed system or process for con-
sulting with State and- Federal agen-
cies having responsibility for these
matters is sufficient to assure. compli-
ance with other Acts and requirements
with regard to other environmental
values, particularly when viewed in
light of tfie specific requirements of
Subchapter F.

Proposed Section 731.14 (h)(10),
however, has been revised to specifi-
cally Include. consultation with regard
to archaeological values. Archaeologi-
cal resources- have been included, as a
specific value based on Section
507(b)(13) of the Act which, requires.
consideration of such features in.
permit application reviews. ancd Section
522 of the Act, with, respect to: the des-
ignation of lands as unsuitable for coal
mining.

Proposed Section 731.14.- )(11) and
(12) has not been revised and appears'
as' Section 731.14 (g)(11) and (12): in
these final' regulations.. Final'Section
731.1.4 (g)(11) requires: the State- to, de-.
scribe Its program to, designate lands
unsuitable for surface coal, mining op-
erations. Final Section-731.14 (g)(12).
requires, a description.of the procedure.
for monitoring, reviewing and enforc-
ing the conflict of interest require-
ments with regard to State. employees.,

Proposed Section 731.14 (h)(13Y hasi
been revised and appears in the final
regulations as Section 731.14 (g)(13)..
The proposed, regulation. required-that.
a program submission include, the, de.
scription of the procedure for training,
examining and certifying blasters con-
sistent with Subchapter M. Because
Subchapter M is being reproposed and
will not be effectiver until sometime
after promulgation of these regula-
tions, final Section 731.14- (g)(13). re-
quires that the State describe the. pro-
cedure ,for training, examining, and
certifying blasters no. later than six
months- following promulgation, of'
final Subehapter M. The- initial, pro-
gram submission should describe pra-'
cedures for developing the system- to
train,., examine, and- certify blasters.
once Subchapter M is effective.

Proposed Section' 73L14 (h)(14); has
been combined: with Section 731.14
(g)(1). Proposed Section 731.14(h)(15):
and (16) has not been.substantially re-
vised and appears. in the final regula-
tions as Section 731.14 (g)(14): and",
(15). Final Section 731.14 (g)(14) re-
quires a description of the procedure,
for providing.: public participation in-
the development, revision, and en-
forcement of, State regulations,, the.
State program and permits, under the
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,State program. Final Section 731.14
(g)(15), requires a description of the
procedure for administrative and judi-
cial review of the State program, in-
cluding, inspection and enforcement
actioxis.

A new Section 731.14 (g)(16) has
been added,, requiring a description of
the State program to- provide assist-
ance to. small operators. This is in re-
sponse to several commenters: _who
pointed out that Section 507(c). of the
Act requires- that the determination of
probable, hydrologic consequences and
the statement of the result of test bor-
ings be funded by the regulatory, au-
thority for small operators. Although
final regulations- issued December 13,
1977, established this requirement, the
proposed regulations did, not. The
Office, therefore, has included the
Smal" Operator's Assistance Program
as a submission requirement in Section
731.14.

Proposed Sections, 731.14, (1)(1)
through- (8) required that a- program
submission include, eight specific items.
of statistical information,. describing
coal exploration and surface coal
mining, and reclamation opdrations in
the state. Numerous comments were
received addressing this requirement.
Most questioned the need for the in-
formation in. a program submission.

9. A commenter stated that the in-
formational requirements of proposed
Section 731.14. (h) are excessive and
that It- should be remembered that "a
State regulatory authority has as its
purpose for being, the assurance of
reclamation, not the reassurance of
OSM."' This- commenter-further stated
that while the Act requires the State
to' demonstrate- its- ability to carry out
the provisions and purposes of the
Act-, it is also very specific -about the
mechanisms deemed necessary for this
demonstration. According to the com-
menter, the proposed program content
requirements- go well' beyond the
intent of the Act. Another commenter

'stated- that proposed Section 731.14
contained 45 specific mandates for
data submission and that much- of this,
detail is unnecessary . and of little
value in reviewing a" State's applica-
tion. Another commenter recommend-
ed- thAt all required information
should be based' on "existing, data."'
Another commenter stated that the
information required on permits in
effect', when considered with existing
personnel and other resources of the
regulatory authority, will provide a
much more meaningful index of the
States. ability to implement the per-
manent program. This. commenter
added that much 'of the information
requested is, neither available nor rele-
vant and will be time consuming to
prepare.

10. One commenter suggested delet-
ing proposed items (1) through (8) and

revising Section 731.14 (1) to read:
"Statistical information describing
coal exploration and surface coal
mining and reclamation operations in
the State, including, the number, size,
and geographical distribution of sur-
face and underground mines at the
time of submission of the program."

In response to these many com-
ments, the Office has revised Section
731.14 (1) to provide the States with a
degree of flexibility in the submission
of data and statistics, Items (1)
through (8) have been restated in final
Section 731.14 (h) as "suggested," not
mandatory requirements. However,
program submissions must include In-
formation adequate to demonstrate
that the provisions of the State pro-
gram and the resources available to It
are sufficient to meet current and pro-
jected coal mining activities in the
State. Items (1) through (8) would, the
Office believes, provide the type of In-
formation necessary to make such an
evaluation. However, the State may
elect to provide other similar informa-
tion which' will showl the current and
projected workload of Its program,

11. There werd several comments
recommending expansion of proposed
Section 731.14()(6) (now (h)(6)) to in-
clude the number of violations cited
and their disposition during the-inter-
im program. Two commenters said
that the frequency of inspection,
taken alone, is- no index to the effec-
tiveness of a State's enforcement ef-
forts. They continued that one must
know the number of violations cited'
and their disposition before any reli-
able evaluation of State enforcement
can be-made. Another commenter sug-
gested that citizen complaints regard-
ing operations be included along with
their- disposition within the program
submission. Another commenter asked
for specific enforcement data for at
least a three-year period prior to pro-
gram submission. Another suggested
inclusion of prosecution statistics.

This Section allows the Office to
judge the State's capability to meet
minimum Federal inspection frequen-
cy requirements in the permanent reg-
ulations. Proposed requirements for
the history and progress of regulation
in the State have been deleted because
of a State's past history of administra-
tion is not a fair indicator of its future
abilities under the Federal legislation.
There was a wide diversity of State
legislation prior to enactment of Pub.
L. 96-87 and simple statistics will not
give a reliable guide to the State's en-
forcement practices. For these rea-
sons, the proposals to expand the lan-
guage of Section 731.14(l)(6) have not
been accepted.

12. Proposed Section 731.14(1) re-
quired the program submission to in-
clude a map showing office locations
of the regulatory authority and other
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agencies involved in the State pro-
gram, inclfding the number of em-
ployees and, job functions at each loca-
tion. The Office received many com-
ments protesting this requirement.
Most commenters said that the re-
quirement was burdensome and irrele-
vant. One commenter said the aim of-
the requirement was to ensure accessi-
bility; however, a map is not a good in-
dicator due to numerous other factors.,
This commenter continued that the
distance and proximity of the Office
to operations and the public would re-
quire some indication as to the loca-
tion of either group. Another coni-
menter stated that given the wide dis-
persal, particularly of the public af-
fected by mining, such a relationship
would be impossible to estimate, let
alone illustrate. Another commenter
called the map requirement: "a strik-
ing example of overly detailed require-
ments." In response to these com-
ments, the map requirement has been
deleted. Office locations however must
be included in the program submission
in response to final Section 731.14(m).

Proposed Section 731.14(n) has not
been changed except for editorial
clarifications. It appears as Section
731.14(1) in these final regulations.
This Section requires the State to de-
scribe its existing and proposed budget
for administration of the State pro-
gram.
. 13. Proposed Section 731.14(p) re-
quired a narrative description of the
State's history and progress of regula-

N tion. A large number of commenters
felt this requirement was unnecessary
and burdensome. A commenter stated
that the capability to administer a
permanent program at any given point
in time is based more on the integrity
and strength of the regulatory agen-
cy's director and staff than on the
"progress of regulation in the State."
Another commenter stated that this
requirement is not, authorized by the
Act nor justified by any legitimate
OSM need for purposes of program
apprdval or disapproval. Another com-
menter stated that OSM would have
already monitored the States' per-
formance in microscopic detail and
will have kept voluminous records and
suggests deletion of the requirement.

14. Related to the same issue, two
commenters asked that proposed Sec-
tion 731.14(p) be revised to eliminate
the first proposed clause and leave the
second proposed clause requiring
other information as appropriate to
demonstrate the State's capability to
administer a permanent regulatory
program. Other commenters suggest
the narrative history requirement be
expanded. One commenter recom-
mended requiring a record of past
public participation.

The request to expand required doc-
umentation of past performance has

not been accepted while the numerous
comments recommending that the
proposed history narrative be deleted
in its entirety have been accepted. The
intent of the Act is to bring about
major changes in regulation of surface
coal mining operations. The use of
past history to determine whether a
State program should be approved Is
inconsistent with that intent.

Proposed Section 731.14(r) requlred
a description of other programs ad-
ministered by the regulatory authori-
ty. This Section has not been revised
and appears in the final regulations as
Section 731.14(o). The Office believes
this requirement is necessary to deter-
mine whether other obligations may
interfere with new responsibilities
under the State program.

Proposed Section 731.14(s) (now Sec-
tion 731.14(p)) established that a State
may be required to submit other Infor-
mation as the Director may require.
This requirement is essential to enable
the Director to request information
addressing the unique characteristics
of each State maklxfg a submission.

15. There were a large number of
comments objecting to proposed Sec-
tion 731.14(s). Many of these com-
ments charged that the explicit con-
tent requirements, in Sections 731.1
.(a) through r) are in themselves ex-
cessive, and the inclusion of other In-
formation "as the Director may re-
quire," raises the possibility of ex-
tended disputes and negotiations with
respect to the completeness of a
State's program submission. A corn-
menter proposed expanding this re-
quirement by adding. "Such other In.
formation as the Director may, after
reasonable notice, require to ensure
the State sufficient time to respond to
such requests and prevent unnecessary
delay.. ." In taking over a program.
The Office has not accepted these sug-
gestions, but has revised this Section
to make It clear that the Director may
require only such additional informa-
tion requirements of Sections 731.13
and 73L14. Deleting Section 731.14(p)
would deprive the Director of authori-
ty to obtain information needed for
evaluation of State programs. Lacking
such information, the Director could
find it necessary to recommend pro-
gram disapproval because some ele-
ment had not been demonstrated as
fully adequate by the material submit-
ted. The Office believes It more appro-
priate to provide for a request for ad-
ditional data- than to leave only the
more serious action of disapproval
available when such a deficiency Is
found.

16. The proposed regulations con-
tained no requirements that a State
submit resource maps describing spe-
cific resources in relation to potential
coal mining. One commenter suggest-
ed that Section 731.14. content re-
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quirements be expanded to include
three maps as follows:

a. A State map or maps showing
streams contaminated with acd mine
drainage with a description of the
problem by watershed.

b. A State map or maps showing lo-
cation, type and size of abandoned
mine.

c. Maps indicating the relationship
of present and potential mine areas to
prime farmland and unique historical
and archaeological features.

This suggestion for additional maps
has not been accepted. The pictorial
information provided by these maps
would be useful In generally under-
standing surface mining within the
State. However, the information
gained pertinent to evaluating a
State's capability to properly adminis-
ter the Act would not outweigh the
cost of preparing such maps statewide
and the time consumed in performing
the job. In addition, much of this in-
formation will be generated on a site-
by-site basis as a requirement for
permit applications or included in the
State's abandoned mine reclamation
plan under Subchapter R of this
Chapter.

17. A number of commenters sug-
gested that OSM have an evaluation
team visit each State before program
submission to gather the statistical
and technical information required by
Section 731.14. In this proposal, OSM
would evaluate their find(in and
submit a written report which would
be incorporated into the State pro-
gram. In support of this alternative, a.
commenter wrote that OSM should
send a State program review team to
each State to interview staff and ad-
ministrators and send a written find-
Ing that details program deficiencies
to the regulatory authority. Another
commenter suggested an on-site evalu-
ation after program submission An-
other commenter stated that the
burden for proof of an acceptable pro-
gram should be on 05d and not on
the States.

With regard to recommendations to
require OS& to visit States and evaln-
4te proposed programs, OSM believes
that such visits and evaluations are
not an effective way of gathering the
required data and would frustrate the
Act's emphasis on State development;
of a program. This approach would be
time consuming in that most of the
data requested would still have to be
prepared for presentation to the eva-
luaters. Public participation and hear-
ing requirements would make it diffi-
cult to accept less than complete re-
sponses to the requirements of Section
'3L14, thus using most of the prepara-
tion time required under the proposed
guidelines. In. addition, because of
scheduling difficulties, the evaluation
team process may actually further
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delay the timetable for program sub-
mission and approval. This alternative
is therefore rejected. This does not
mean that OSM staff will not aid and
meet with States in order to review
and discuss their submittals.

The proposed regulations did not in-
clude a Section establishing require-
ments dealing- with' meetings between
the Office and a State regarding pro-
gram submissions. These final regula-
tions make no change in this area and
there is no Section establishing re-
quirements for program development
meetings between the Office and a
State.

18. The Preamble to the proposed
regulations stated that there would be
no ex parte contact following submis-
sion of a State program. Instead, ac-
cording to that Preamble, following
program submission, the Office would
afford interested citizens and groups.
an opportunity to attefid any meeting
between OSM and the State. The Pre-
amble also stated that OSM intended
to meet often with the State prior to
program submission to assist in the de-
velopment -of the program. Several
commenters contended that it is cer-
tain that key program decisions will be
made during these presubmission
meetings. These commenters proposed
that these discussions also be open to
the public. The same commenters of-
fered an alternative to open meetings
by suggesting that the Office hold
public briefings from -time to time in
an effort to obtain public input and to
keep the public involved. In cbntrast:.
one State agency proposed that the
following be inserted in the regula-
tions: "The regional director will 'at
the request of the State regulatory au-
thority assist the States in an advisory.
capacity in the preparation and devel-
opment of a State program. In this ca-
pacity he may conduct'preliminary re-
views of the State program or any part
thereof without being required to ini-
tiate public notices and/or participa-
tion."

The Office has not accepted these
comments to establish requirements
within the regulations for presubmis-
sion and postsubmission meetings be-
tween the Office and a State to discuss
program development. These final reg-
ulations therefore do not specifically
prohibit ex parte contact prior to or
following program submission. It
should be noted that this explanation
represents a change in intended policy
from that 'contained in the Preamble
to the proposed regulations. The rec-
ommendation to change the regula-
tion to provide for open meetings be-
tween the States and' OSM has not
been accepted since it is not required
by the Act. The presubmission meet-
ings will be crucial to program devel-
opment and the Office intends to meet
often with States during this time to
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provide assistance. Many of these
meetings are likely to be working ses-sions which extend over days or weeks.
With regard to meetings following
program submission. The Office in-
tends to issue procedural guidelines
prior to submission of State programs.
These guidelines will address the
format for postsubmission exchanges
that will occur between OSM and the
State. It must be noted that the final
regulations provide for an additional
period of time following program sub-
mission in which States will be permit-
ted to make modifications, changes
and additions to programs. Certainly
there must be free exchange between
OSM and the State during this addi-
tional period for program modifica-
tion. The provisions for public partici-
pation in the development and approv-
al process are discussed further in
Part 732.

PART 732-PROCEDURES AND CRITE-
RIA FOR APPROVAL OR DISAP-
PROVAL OF STATE PROGRAM
SUBMISSIONS
Authority: Sections 102, 201(c),

501(b), 503, 506, 507, 508, 509, 510, 511,
512, 513, 514, 515, 516, 517, 518, 519,
521 and 522 of Pub. L. 95-87.'

Part 732 of the regulations provides
criteia and procedures for review and
approval or disapproval of State pro-
gram submissfons. Authority for these
provisions is contained in Sections
503(b) and (c) of the Act. This Part
also establishes the procedures and
criteria for amending approved State
programs.

Commenters have raised three
major issues in this Part. First,*there
was a great deal of concern and inter-
est in the review procedures of the
State program, submissions. Interest in
this area dealt with questions of sub-
mission and approval deadlines as well
as with the type of involvement the
public will have in the review process.
The second major issue concerned cri-
teria for approval. Commenters in this
area again were chiefly concerned
with internal procedures of review and
approval. Third, commenters showed
great interest in the amendment sec-
tion. Comments in this area addressed
the inconsistencies contained in the
proposed regulations and also suggest-
ed changes to the amendment proce-
dures.

One important change in Parts 731
and 732 is the establishment of a new
timetable for program submission and
review. In Part 731 the program sub-
mission date has been extended six
months to August 3, 1979. This exten-
sion, however, requires a -revision of
the program review procedures. Set
forth below is the new timetable for
program review and an explanation of

how this timetable will be implement-
ed. A more detailed discussion of the
comments and specific Sections in
Part 732 Will follow.

As now set forth in Part 732 for pro-
grams submitted on or just prior to
August 3, 1979, the Regional Director
*will hold a public review of the initial
program submission on or about Sep-
tember 15, 1979, to discuss the pro-
gram and Its completeness. States will
have until November 15, 1979, to make
additions and modifications and to
submit evidence of full legal authority
with copies of enacted laws and regu-
lations. States that do not submit full
legal authority at this time will have
their program disapproved by initial
decision of the Secretary no later than
February 3, 1980. However, pursuant
to Section 503(c) of the Act, these
States will have an opportunity to re-
submit programs with enacted laws
and regulations for review and approv-
al or disapproval.

All program submissions, whether
they contain enacted or proposed laws
and regulations, will be 'subject to a
public hearing scheduled during late
December 1979 or early January 1980.
This hearing will be held for all sub-
missions even though those without
enacted laws and regulations will be

- subject to a second public hearing fol-
lowing enactment of necessary author-
ity. The arrangement acknowledges
the short time available for the public
to review revised program submissions
before the second public hearing. The
requirement for two review periods
and two public hearings for submis-
sions that do not Include enacted au-
thority prior to the first hearing
should provide citizens adequate op-
portunity for input. Following the ini-
tial public hearing, the Secretary must
Issue a decision approving or initially
disapproving the program. This deci-
sion must be issued within six months
of the receipt of a program submission
by the Regional Director but no later
than February 3, 1980. States whose
programs do not include full legal au-
thority in the form of fully enacted
laws and regulations prior to the
public hearing will be disapproved
under the initial decision. These
States and States with disapprovals
for othdr reasons may resubmit a re-
vised program on or before April 3,
1980. All program resubmisslons must
include full authority through enacted
laws and regulations. Another hearing
will be held on or about May 3, 1980.
The final decision of the Secretary ap.
proving or disapproving the program
will be Issued by June 3, 1980.

With the new timetable contained in
the final regulations States are al-
lowed until November 15, 1979 to
make modifications to the submission
including the addition of full legal au-
thority. If a program is initially disap.
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proved, States are allowed to make
further modifications and add full
legal authorit.7 through enacted laws
and regulations until April 3, 1980.

Following is, a timetable listing the
key dates for submissions, review, ap-
proval or disapproval and resubmis-
sion of State programs. The regula-
tions, however, are drafted so as not to
limit earlier submission, and earlier
submission will result in an earlier
review and decision by the Office and
the Secretary.

Suamasszor, REvizw, APPROVAL OR
DISAPPROVAL TMETABLE

Latest Submission-August 3, 1979.
Public review sessions-written

public comments due--September 15,
1979.

Public hearings-from December 15.
1979 through January 10, 1980.

Written public comments due-On
date of public heAring.

Secretary's decision-February 3,
1980.

Latest resubmission for disapproved
programs-must include full legal au-
thority-April 3, 1980.

Public hearing for program resub-
missions-on or about May 3, 19 0.
Written public comments due-on or
about May 3. 1980.

Final Secretary's Decision-June 3,
1980.

The new timetable is consistent with
the key dates established in Sections
503 and 504 of the Act. This revision
eases the time constraint imposed by
the requirement of full authority at
date of submission that appeared in
the proposed regulations. It gives
States more flexibility by allowing
them to modify programs following an
informal public review and comment
period.

There is sufficient flexibility within
Section 503(a) of the Act to allow
States additional time to acquire full
legal authority after submission of
their State programs. The public will
be entitled to review proposed laws
and regulations for the period of the
public review and still will have at
least 30 days to review enacted laws
and regulations before the public
hearing. For those States that resub-
mit corrected programs there still will
be at least a 15-day -period for the
public to review enacted authority
before the second public hearing is
held. The Office believes that States
whose legislatures meet in 1979 should
be able to enact laws and regulations
before November 15, 1979, and submit
them to the Regional Director so they
may be made available for public
review. For these States the formal
public hearings to be held in late De-
cember1979 or early January 1980 will
provide the public at least 30 days for
review and analysis of enacted laws
and regulations. This alternative is

preferable to others suggested by corn-
menters because it requires no tamper-
ing with the June 3, 1980, deadline for
permanent programs, contained in
Section 504(a) of the Act.

Discussed below are the specific
comments received on Part 732 and all
changes that have been made by the
Office. Because of the large volume of
comments and the detail needed to re-
spond to them. the Office has outlined
its discussion by Section.

§ 732.1 Scope.
This Section remains essentially the

same as in the proposed regulations
except for a few minor editorial
changes.

- 732.4 Responsibility.
This Section establishes the respon-

sibilities for the Regional Director, the
Director and the Secretary and Is re-
structured into three Sections. The
changes that have been made are edi-
torial.

§ 732.11 Review by the Regional Director.
1. Section 732.11(a), concerning ini-

tial program review by the Regional
Director, has been substantially re-
vised due to the new timetable dis-
cussed previously. This Section re-
quires the Regional Director to pub-
lish in the FtERAL Rxaisvu and In a
newspaper of general olrculation In a
State a notice meeting certain speci-
fied requirements. This Section now
requires that the notice provide the lo-
cation of each Office within the State
where copies of the program submis-
sion are available for review and also
allows the public 30 days withlnphich
to submit comments. Lastly, Section
732.11(a)(4) now makes a public review
meeting mandatory.

2. In Section 732.11(b) the revisions
have been less extensive. Due to the
new review timetable discussed previ-
ously, the Regional Director now has
60 days to publish his determination
of completeness.

3. Sections 732.11 Cc) and (d) also
have been amended due to the new
review schedule. Under this new
schedule, modified program submis-
sions must be returned to the Region-
al Director no later than -November 15,
1979. I required modifications have
not been made. the program submis-
sion will be disapproved under the Sec-
retary's Initial decision (Section
732.11(d)). The provision requiring the
initiation of procedures to Implement
a Federal program has been deleted.
This provision was criticized by many
commenters as too drastic. The Office
agrees. The new submission and
review timetable should give the State
greater flexibility and time to submit
an acceptable program.

Submissions that do not include full
authority through enacted laws and

regulations by November 15, 1979, will
be disapproved under the Secretary's
Initial decision. Enacted laws and regu-
lations may still be added to the pro-
gram and resubmitted under Section
732.13(f) for review and final decision
by the Secretary.

§732.12 Notice and Public Hearing Re-
qulrements.

L Section 732.12 establishes proce-
dures for public hearings to review the
initial State program submissions. At;
least one public hearing is specifically
required by Section 503(bX3) of the
Act. As discussed previously, the new
review timetable requires hearings to
be held in late December 1979 or early
January 1980 for States that submit
programs just prior to August 3, 1979
or that wait until or just prior to No-
vember 15, 1979 to make additions or
modifications to program submissions.
Paragraph (a) sets forth the notice re-
quirements for the public hearings.
Such notices will include information
on how and where the public can
review the State program submissions
as well as specifying the comment
period and date of the public hearing.

2. Section 732.12(b) sets out the date
of the public hearing as well as the
type of procedures that will be fol-
lowed in the hearing. Because of the
new timetable for review, the public
hearing will now be held no sooner
than 30 days after publication of the
notice required in Section 732.12(a).
Given the new provision in Section
732.11 which allows for additions and
modifications to the initial program,
submission, there Is not sufficient time,
for a 60-day notice. However, this is
offset by more extensive early public
review. This Section also requires a
public hearing for all program submis-
sions although the submission does
not include enacted laws and regula-
tions by November 15, 1979. If a State
program submission includes proposed
laws and regulations which the State
believes will eventually be enacted, the
public hearing under Section
732.12(bX2) will be used to review the
proposed program and proposed au-
thority. When a State's laws and regu-
lations are fully enacted, another
public hearing will be held to review,
them. This arrangement allows public
Involvement throughout the review
process without curtailing the flexibiL-
Ity needed by the States to develop an
acceptable program.

3. The provision In Section 732.12(b)
relating to additional hearings has
been deleted. The Office anticipates
holding only one public hearing for
most State submissions (in addition to
the public review meeting). However.
If a program is. disapproved and a re-
vised program is resubmitted, another
public hearing will be held to review
the final submissions.
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4. Section. 732.12(b) also provides
- that the public hearings will be infor-

mal and follow legislative procedures.
Several commenters suggested quasi-
adjudicatory procedures including the
right to cross-examination or to ques-
tion witnesses. OSM has not adopted
this alternative. Neither the Constitu-
tion nor the Administrative Proce-
dures Act requires more than legisla-
tive type procedures. See Vermont
Yankee Nuclear Power Commission v.
NRDC, 435 U.S. 519 (1978); South Ter-
minal Corporation v. EPA, 504 F, 2d
646 (1st Cir. 1974).

§ 732.13 Decision by the Secretary.
1. Section 732.13 establishes the-pro-

cedures for Secretarial approval or dis-
approval of a State program submis-
sion. Authority for this Section is con-
tained in Section 503 (b) and (c) of the
Act. The changes that have been made
in these five Sections are nonsubstan-
tive and editorial in nature. In Section
732.13(d) the "180-day-" time limit has
been changed to "six months" to be
consistent with the language in Sec-
tior503(b) of the Act.

2. A commenter on these Sections
objected to the requirement in Section
732.13(b)(2) concerning concurrence
by EPA. The comment stated that this
exceeds the authority of the Act. This
requirement, however, has been left in'
regulations. Under Section 503(b) of
the Act, the Secretary must obtain the
written concurrence of the Adminis-
trator of the Environmental Protec-
tion Agency before a State program is
approved.

3. A few commenters suggested that
Section 732.13 of the regulations pro-
vide a preliminary disapproval decision
in less than 180 days for those States
where disapproval of the program
would necessitate legislative action
prior to resubmission. This suggestion
has not been accepted by the Office
since such procedures would be cum-
bersome and are not specifically re-
quired by the Act. Moreover, the
Office has already addressed this
problem during the initial review by
the Regional Directsr under Section
732.11. During this time the Office will
make every effort to work with the
States to resolve program deficiencies.

4. Section 732.13(f) provides the pro-
cedures to be followed by a State If
the Secretary disapproves the initial
program submission. Section (f) states
that resubmitted programs will be re-
viewed under the procedures of Sec-
tion 732.12. In all cases, this hearing
will be the second public hearing for
the proposed program. Emphasis by
the Office during this second public
hearing will be on the portions of the
proposed programs that have been re-
vised since the first hearing. Under
the revised time schedule for review,
this Section provides that the public
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review and comment period may be
shortened to not less than 15 days.
The public hearing also may follow
public notice by not less than 15 days.
Because this will be a second hearing
and a second opportunity to comment,
the Office believes that this shorter
comment period will not hinder public
review.

5. The Office else has made one edi-
torial change. Resubmission of a re-
vised program should be made to the
Regional Director and not the Direc-
tor as required in the proposed regula-
tions.

6. Section 732.13(g) has been added
to this Section in order to clarify the
effect of not resubmitting a program
within the 60 day period provided in
Section 732.13(f). If a State fails to
meet this deadline, which may be as
late as April 3, 1980, the Secretary will
issue a final disapproval and publish
his decision and the basis for it in the
FEDERAL REGISTER.

7. Section (h), formerly Section
732.13(g), provides that a program sub-
mission cannot be approved unless it,
can be approved in whole.

Section 732.13(h) also provides that
the publication date of the Secretary's
decision approving a program repre-
sents the official starting date for the
State program. This language has
been added to clarify the starting, date
which was not specified in the pro-
posed regulations.

The comments that full legal au-
thority be developed after Secretarial
approval or alternately on the effec-
tive date of the program are beyond
the scope of the Act and cannot be ac-
cepted' Section 503(a) of the Act -re-
quires that the State have the capabil-
ity of carrying out the provisions of
the Act and meeting its purpose
through enacted laws. Proposed laws
do not meet this standard. Additional-
ly, Sections 503(b)(1), (2) and (3) of
the Act require involvement of the
public and EPA, as well as Agriculture
and other Federal agencies in the ap-
proval process. Without fully enacted
laws, meaningful comment and review
would be impossible. Lastly, Section
503(b)(4) of the Act provides that the
Secretary may not approve a State pro-
gram until the State has the "legal au-
thority" , for enforcement of the
environmental performance standards,
These specific statutory directives
clearly show that the State must have
full legal authority prior to approval.

8. A new Section 732.13(i) has been
added setting out the requirements for
conditional approval. This Section
allows the Secretary to conditionally
approve a State program where the
program is found to have minor defi-
ciencies. The provisions of this Section
limit the types of deficiencies and es-
tablish that unless they are corrected
within a specific time, the program

will be disapproved in whole by the
Secretary. This disapproval Will then
represent the final decision by the
Secretary and will constitute the final
decision required under Section
732.13(f).

Although not specifically provided
in the proposed regulations, the lan-
guage in proposed Section 732.16
(Terms and Conditions) would have al-
lowed conditional approval of State
programs. Because of the various
delays encountered by the Office after
enactment of the Act, the Office be-
lieves that a limited form of condition-
al approval is authorized. The clear
mandate of the Act, as expressed in
Sections 101(f) and 201(c)(9), is that
the primary responsibility for imple-
menting the Act should rest with" the
States. Because of the time constraints
now experienced by the States, the
Office feels that this Section will give
the Secretary some flexibility to con-
ditionally approve programs where
minor deficiencies must be 'overcome
and where the State has been making
a good faith effort to develop an ac-
ceptable program,

9. Several commenters argue that
there is no authority to disapprove a
program for minor deficiencies in cer-
tain parts. Other commenters claim
that there is authority to approve pro-
grams that are missing certain parts.
These comments contend that Section
503(c) of the Act contemplates approV-
al or disapproval of a "portion there-
of." The final regulations retain the
requirements that final Secretarial ap-
proval of a State program be given
only if the program can be approved
in whole. This is specifically required
by Section 503(a) of the Act which
provides that a State must demon-
strate the ability to carry out all the
provisions "in whole or In part." Sec-
tions 503 (b) and (c) of the Act apply
only to the Secretary's initial action.
State programs or portions not ap-
proved must be resubmitted within
sixty days. In fact, Section 504(a)(2) of
the Act requires the Secretary to in-
plement a Federal program if a State
falls to resubmit an acceptable State
program within sixty days of disap-
proval of a proposed State program, It
is clear the Act contemplates approval
of a total State'program and not por-
tions thereof. Partial approval, as sug-
gested, would allow the States to Im.
plement only the most desirable parts
of the program, leaving the more diffi-
cult, expensive, and politically undesir-
able actions to OSM. Partial approval
could also lead to dual administration
and likely chaos as well as creating ju-
dicial confusion (e.g., to whom should
an operator 'appeal; which court has
jurisdiction).

The commenters did present sound
suggestions for not disapproving a
State program because of minor defl-
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ciencies. These comments stated that
the proposed regulations would re-
quire disapproval and result in imple-
mentation of Federal programs where
a State's good faith attempt to obtain
approval is frustrated by a technical
or minor deficiency which cannot be
corrected before the deadlines for revi-
sion are passed. Because of the'time
constraints experienced by the States
in developing acceptable programs and
in response to these comments, the
Office added Section 732.13(i) allowing
for conditional approval of State pro-
grams.

10. Section 732.13(i) in no way allows
approval of State programs that do
not provide implementation and ad-
ministration for all processes, proce-
dures and systems required by the Act
and these regulations. Instead, it only
will be utilized upon a showing that
certain deficiencies of a State program
will be corrected expeditiously after
condition approval. Failure of a State
to make the corrections as established
in the conditional approval shall result
in automatic disapproval of the pro-
gram and implementation of a Federal
program under Part 736 of these regu-
lations. Through Section 732.12(k) the
Office retains as much flexibility as is
legally possible in attempting to assist
the States. There also should be a
clear understanding that failure to
meet the conditions and deadlines will
require immediate implementation of
a Federal program.

§ 732.14 Resubmission of State programs.
1. Section 732.14 provides that

should the State program submission
be disapproved under Section
732.13(f), the State must wait until
after implementation of a Federal pro-
gram before another program submis-
sion can be made. Section 732.14 also
establishes that resubmissions shall be
made and acted upon according to the
same requirements, procedures and
within-the same timeframes except for
specific dates as initial submissions.
Authority for Section 732.14 is con-
tained in Sections 504(a)(2) and (e) of
the Act. Section 504(a)(2) of the Act
requires that the Secretary implement
a Federal program should a State fail
to resubmit an acceptable State pro-
gram within sixty days of disapproval
of a'proposal State program. Section
504(e) of the Act then provides that a
State which has failed to obtain the
approval of a State program prior to
implementation of a Federal program,
may submit a State program at any
time after such implementation.

2. Several commenters objected to
proposed Section 732.14 They contend
that should a State submit its program
prior to August 3, 1979, the Secretary
would then make his determination of
approval or disapproval prior to Feb-
ruary 3, 1980, and second approval or

disapproval prior to June 3, 1980.
These commenters stated that a Fed-
eral program shouldn't be required
until June 3, 1980, and that States
ought to be given every opportunity to
resubmit proposed programs right up
until the time that a Federal program
is required. The commenters contend
that Section 504(e) of the Act means
that a State which has failed to obtain
the approval of a State program prior
to implementation of a Federal pro-
gram may submit a State program any
time thereafter. Commenters also
argue that a restriction on resubmit-
ting State programs is contrary to the
intent of the Act and not authorized.
The Office has not accepted these pro-
posals of their rationale. The mandate
of the Act is specific. Section 504(e) of
the-Act provides "A State which has
-failed to obtain approval .;. prior to
implementation of a Federal program
may submit at any time after such im-
plementation" (emphasis supplied).
Congress provided in Section 503 of
the Act two opportunities-an initial
submission and one resubmisslon.
After disapproval of a resubmisslon, a
Federal program is mandated. The
Office does not have to wait until
June 3, 1980, to implement a Federal
program; rather, that Is the latest date
for implementation.

§ 73215 Criteria for approval or disap
proval of State programs.

1. This Section establishes the crite-
ria for approval or disapproval of
State programs. The Secretary shall
approve or disapprove a State program
on the basis of Information contained
in the program submission and infor-
mation gained at the public hearing
and other information.

2. Sections 732.15 (a), (b), (c) and (d)
list the requirements that the State
program, State laws and regulations
and State regulatory authority must
meet before the Secretary can approve
the program. The authority for these
requirements is contained In Sections
503(a) and (b) of the Act.

3. Final Section 732.15 has been re-
numbered due to the deletion of pro-
posed Section 732.15(b) and several
other proposed Sections. This Pream-
ble discussion Identifies each deleted
provision and lists the proposed and
final Section numbering for provisions
that have been retained or revised.

4. Section 732.15(a) sets forth the
basic requirements contained in Sec-
tion 503(a) of the Act.

5. Proposed Section 732.15(a)(1) re-
quiring a good faith demonstration by
the State has been deleted in the final
regulations. Several commenters
pointed out that no provision in the
Act states or suggests that State per-
manent programs can be disapproved
on a subjective evaluation by the Sec-
retary of Its good or bad faith concern-

Ing Its interim program performance.
Other commenters stated that "this
purely subjective determination is not
only unauthorized by the Act, it runs
counter to the requirement in Section -
503 of the Act that States demonstrate
only the capability to carry out the
Act." Another commenter points out
that with the vagueness of the term it
will be impossible to judge a program's
effectiveness in a manner that will
hold up In court if a program is denied
and subsequently challenged. Other
comments regarded the irrelevancy of
an initial program evaluation, versus
the ability to implement a permanent
program. In that Items such as money,
manpower and legal authority, may
not have been available In sufficient
quantities during the initial program.

The Office has elected to delete pro-
posed Section 732.15(a)(1). As noted in
comments received, past performance
is determined by factors which may
not necessarily relate to future inten-
tions or capabilities. Such good faith
judgments would be difficult to admin-
ister consistently and objectively. Part
733.12 more appropriately provides for
such evaluations where maintenance
of a State program is not satisfactory.

6. In addition to the deletion of pro-
posed-Section 732.15(a)(1), proposed
Sections 732.15(a)(3) and (a)(5) have
been combined Into Section 732.15(b)
for reasons of clarity. Comments on
these proposed sections will be dis-
cussed n Section 732.15(b).

7. Section 732.15(b) has undergone
considerable revision and modifica-
tion. This Section requires the Secre-
tary to find that the State regulatory
authority has the authority under
State laws and regulations pertaining
to coal exploration and surface coal
mining and reclamation operations
and the State program includes provi-
sion to accomplish 16 separate require-
ments. The specific requirements are
listed as Sections 732.15(b)(1) through
(16). Included In these requirements is
a new provision concerning assistance
to the State's small operators as re-
quired under Section 507(c) of the Act.
This requirement for a small opera-
tor's assistance program was added in
response to comments that pointed
out that Section 507(e) of the Act re-
quired this provision. The content re-
quirements for a State program sub-
mission have also been revised.

8. Proposed Section 732.15(a)(3) re-
quired that the State regulatory au-
thority have full and exclusive author-
Ity under State laws and regulations to
implement, administer and enforce the
State program pursuant to Sections
503(a) and 731.12 of the Act and regu-
lations respectively. The Preamble to
the proposed regulations failed to ex-
plicitly establish this point. This gave
rise to many questions from com-
meenters asking whether authority for
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various functions of the program
could be vested in other contributing
agencies. One comment suggested that
proposed Section 732.15(a)(3) provide
for the inclusion of the statutory au-
thority of other State agencies having
a delegated role in the State program
to avoid duplication. The same com-
ment stated that Section 503(a) of the
Act, under provision (6), provides for
such inclusion as, does Section
731.14(f) of the proposed regulations.
These proposals are not consistent
with Section 503(a)(3) of the Act, how-
ever. The final regulations in Section
732.15(b) require the State regulatory
authority to possess the authority' re-
quired under a State program.
Through memorandums of under-
standing and other agreements, other
agencies may implement, administer
and enforce parts of the program.
However, the agency designated as the
regulatory authority must possess all
required authority.

9. Related to the issue of exclusive
authority is the extent to which a
State regulatory authority may dele-
gate functions or xesponsibilities of an
approved State program to another
agency. The Preamble to proposed
Section 731.14(m) stated- "The Office
does not envision approval of a State
program if the functions of inspection
and enforcement are handled by staff
other than regulatory staff. Inspection
and enforcement must be incorporated-
within the regulatory authority.",

Several commenters objected to this
Preamble requirement. One State in-
tends, to satisfy the Act's coal explora-
tion provisions for inspection and en-
forcement with personnel from other
agencies. That State contends that
this practice is already in place and
working efficiently and for the Office
to'require a change would be unrea-
sonable. Others pointed out existing
practices of providing water quality in-
spection and enforcement with person-
nel from other agencies.

These suggestions have been accept-
ed and the Office will allow the Regu-
latory Authority to delegate various
functions 'to other agencies where a
State can demonstrate that utilization
of professional and technical person-
nel from other agencies is reasonable
and practical and achieves the pur-
poses of the Act.

The Office, however, strongly sup-
ports State efforts to develop pro-
grams with functions and responsibil-
ities including inspection and enforce-
ment capabilities unified within the
regulatory authority. The ability to
delegate certain functions under limit-
ed conditions does not in any. way or
manner alter the requirement in Sec-
tion 732.15(b) that the designated reg-
ulatory authority must possess all re-
quired program authority.

RULES AND REGULATIONS

10. Proposed Section 732.15(a)(3)(i)
required as a condition-for approval
that the program include laws and reg-
ulations to implement, administer and

'enforce environmental protection per-
formance standards consistent with
Subchapter K of this Chapter. A com-
menter objected to this provision that
laws and regulations are necessary to
enforce all the performance standards
of Subchapter K. The commenter sug-
gests that this would result in States
having to adopt irrelevant and inappli-
cable standards. The commenter asks
that the word "applicable" be added to
the 'requirement mandating that the
State enforce all permanent perform-
ance standards of Subchapter K. This
comment has been accepted and final
regulation Section 732.15(b)(1) limits
the requirement to applicable per-
formance Standards.

Addition of the word "applicable"
will in no way relieve a State from its
obligations to meet the intended goals
of the Act. Inclusion of the word "ap-
plicable" relieves- the State from its

* compliance responsibilities only if the
State can demonstrate that there is no
situation within the State which
would be covered by the Act and regu-
lations. For example, the special pro-
tections offered alluvial valley floors7
are only applicable west of the 100th
meridian and therefore need not be in-
cluded in programs submitted by
States east of that meridian.
11- Proposed Section 732.15(a)(3)(ii)

provides as criteria for approval that
the State program include authority
to implement, administer and enforce

-a permit system consistent with the
regulations 'of Subchapter G of' this
Chapter and to require permit fees
with each application such that the
approximate costs or review, adminis-
tration and enforcement of such per-
mits are recovered.

Comments correctly pointed' out
that this criteria was not in accord
with Section 507(a) of the Act. Section
507(a) establishes a maximum,. but no
minimum Pjermit fee level to be re-
quired by State regulatory authorities.
Proposed Section 732.15(a)(3)(ii) re-
quired that fee levels be sufficient to
recover the approximate costs of
review, administration and' enforce-
ment of such permits. Additional com-
ments recommended that in order to
be consistent with other requirements,
permit fee provisions should be related
to Part 771, General Requirements for
Permits and- Applications. The Office
has accepted these recommendations
and Part 771 now establishes fee re-
quirements as provided in the Act.
Specific fee requirements have been
removed from final criteria in Section
732.15(b)(2).

12. Proposed Section 732.15(a)(3)(iii)
established as criteria for program ap-
proval that the State ,control coal

mining incidental to Government fi.
nanced construction consistent with
Part 707 of this Chapter. Several com-
menters asked 'whether the criteria
should signify "notification" and not
"control" of coal mining incidental to
Government financed construction.
They noted that Part 707 of the pro-
posed regulations required that the
regulatory authority be notified of
coal mining operations Incidental to
Government financed ' construction
while proposed Section 732.15(a)(3)(ii)
required States to control such oper-
ations.

The comments were correct with
regard to the proposed regulations,
However, final Part 707 has been re-
vised to require that any person ex-
tracting coal incident to Government-
financed highway or other construc-
tion maintain certain Information on
site. The recommendation has there-
fore not been adopted but final Sec-
tion 732.15(b)(4) has been revised and
the regulatory authority must be able
to require that any person extracting
coal incident to Government financed
construction maintain certain infor-
mation on site consistent with 30 CFR
707.

13. The Office received many com-
ments dealing with requirements con-
tained In proposed Section 732.15
(a)(3)(vii) and (a)(5)(11). These two
provisions established specific require-
ments for-inspectors of State regula-
tory authorities. Proposed Section
732.15(a)(3)(vil) stated that in addition
to general issuance of orders by the
regulatory authority, the State inspec-
tors must have authority to Issue
orders, including issuance of notice of
violations, cessation orders and show
cause orders. Proposed Section 732.15
(a)C5)(i) established that State law
and regulations had to provide for the
issuance of cease and desist orders by
the State regulatory authority and its
inspectors.

Most comments objected to the re-
quirement that State inspectors spe-
cifically have these powers. Coin-
menters pointed out that Section 521
of the Act vests such powers with the
Secretary or his or her authorized rep-
resentative. Others stated that at least
one State had a constitutional restric-
tion against inspectors having the pro.
posed authority. Several commenters
also recommended that proposed Sec-
tion 732.15(a)(5)(il) be revised to only
require issuance of cease and desist
orders by the head of the State regula-
tory authority or his or her authorized
representatives.

While the majority of comments ob-
Jected to the requirements for Inspec-
tor authority, there were several com-
ments in support of inspectors retain-
ing the authority to Issue cease and
desist orders on site. However, a com-
menter also recommended that inspec-
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tors not be given authority to modify
or terminate notices of violation or
cessation orders. The conmenter
stated that once such orders have
been issued, the only recourse should
be through administrative review as
provided in the Act.

The suggestions to limit the authori-
ty of State inspectors have not been
accepted by the Office. Section 521(d)
of the Act specifically states that as a
condition of approval of any State pro-
gram, the enforcement provisions, at a
minimum, must incorporate sanctions
no less stringent than those set forth
in Section 521 and must contain the
same or similar procedural require-
ments. Section 521(a) (2) and (3) pro-
vide that the Secretary or his or her
authorize&representative shall "imme-
diately" order a cessation of surface
mining operations in the case of immi-
nent danger to the health or safety of
the public, significant imminent envi-
ronmental harm, or failure to abate a
violation. Issuance of a cessation order
at a departmental level is-inconsistent
with this Section of the Act. The legis-
lative history of the Act clearly estab-
lishes that the ability of field inspec-
tors to issue cessation orders in the
field is a critical and essential enforce-
ment mechanism and one that is man-
datory for each State program. H.
Rep. 95-218, 95th Cong., 1st Seas. 129
(1977). The Office believes that prop-
erly trained and supervised inspectors
are fully capable of making judgments
appropriate to issue a cessation order.
For further discussion of enforcement
responsibilities, refer to Part 843 of
these regulations.

The Office has not accepted the rec-
ommendation to limit the authority of
field:inspectors to modify or terminate
notices of violation or cessation orders.
Authority for this provision "is con-
tained in Sections 521(a)(3)(5) and
521(d) of the Act.

In order to clarify State inspector re-
sponsibilities, the Office has revised
the content of Section 732.15(b) (7)
and (8) (formerly Section
732.15(a)(3)(vii)) by stating the specif-
ic requirements in their respective Sec-
tions of the regulations. This Section
now provides general provisions which
incorporate the specific reqpirements
of these other Sections. To clearly un-
derstand the specific requirements for
State inspectors, reference must be
made to specific provisions of Sub-
chapter L of the regulations. Final.
Part 840 establishes State regulatory
inspection and enforcement require-
ments to be no less stringent than Sec-
tions 518 and 521 of the Act and con-
sistent with Part 843 of these final
regulations. The Preamble to this Part'
explains that each State program
must require issuance of cessation
orders immediately after the inspector
observes a-condition or a practice
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which causes or can reasonably be ex-
pected to cause an Imminent danger to
health or safety of the public or a sig-
nificant, imminent environmental
harm to land, air or water, or upon the
failure of an operator to comply with
a notice of violation.

14. Proposed Section 732.15(a)(4) re-
quired that the State regulatory au-
thority and other agencies having a
role in the State program have and
will continue to have sufficient techni-
cal and administrative personnel and
sufficient funding to implement, ad-
minister and enforce the provisions of
the program, the requirements of Sec-
tion 732.15(b) (formerly Section
732.15(a)) and other applicable State
and Federal laws. This Section has
been renumbered Section 732.15(d) in
the final regulations.

A number of comments recommend-'
ed that the phrase ".... and will con-
tinue to have.. ." be deleted from the
criteria contained in this Section.
Comments noted that a criterfant of
this kind would require the Secretary
to predict the actions of future State
legislatures and administrations. Such
a predication would be subjective and
of questionable reliability. The Office
has accepted the recommendation and
the rationale and has deleted the re-
quirement from final Section
732.15(d).

A number of commenters objected to
the requirement contained in proposed
Section 732.15(a)(4) that State pro-
grams have sufficient personnel and
funding to implement, administer and
enforce other applicable Federal laws.
Several commenters stated that they
do not have authority to enforce all
applicable Federal laws and expressed
doubt about receiving such authority
from their respective legislatures. One
comment added that revised coopera-
tive agreements required affected
States to administer reclamation relat-
ed laws. In response to this comment
the Office believes that those Federal
laws addressed in the regulations are,
by definition, reclamation related, and
are therefore applicable. It must be
emphasized, however, that in estab-
lishing this requirment, the Office
does not intend that States must have
the capability to enforce all applicable
Federal laws. Rather, it is recognized
that some Federal laws will only re-
quire the State regulatory authorities
to be capable of complying with and
fulfilling any necessary responsiblities.
In either case, the principal reason for
including this requirment was and is
to ensure that State programs have
sufficient technical and administrative
personnel and sufficient funding to
satisfy the minimum obligations ia-
posed by these applicable laws.

As is explained in further detail to
the Preamble of Section 770.12 of the
permits regulations, OSM can require
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that the States effect "coordination"
in the Act's permitting process with
requirments imposed upon an appli-
cant under the Clean Air Act. Clean
Water Act, Endangered Species Act,
Archeological and Historic Preserva-
tion Act, and Fish and Wildlife Coordi-
nation Act. Ordinarily coordination
will only require that the State con-
sult with other agencies directly re-
sponsible for enforcing these Federal
laws to insure that operations planned
under permits will be conducted con-
sistent with requirements imposed by
the other Federal Laws. However, in
some instances, certain other provi-
sions of the regulations will impose
upon State agencies the need to inde-
pendently administer and enforce reg-
ulatory requirements derived, in part,
from the Endangered Species Act and
Archeological and Historic Preserva-
tion Act. See 30 CFR 761.11, 761.12,
776.12, 780.15, 784.20, 786.19(e). As to
both Section 770.12 and those Sections
of the regulations Imposing direct re-
sponsibilities upon the State agency,
the Office has determined that It has
the authority to invoke these require-
ments. Their necessity is explained in
the Preamble to the individual Sec-
tions involved. States must therefore
obtain the necessary legislative au-
thority needed to implement these re-
quirments.

A few commenters recommended as
additional criteria for approval of a
State program that the State have suf-
ficient legal capability to go along
with the State's techncal and admin-
istrative capability. A commenter
stated that permanent programs with-
out sufficient legal personnel obvious-
ly cannot meet the enforcement obli-
gations under the Act and regulations.
The Office has accepted this reason-
ing and Section 732.15(d) now requires-
sufficient legal capability as a crite-
rion for approval. Final Section
731.14(j) has also been revised to re-
quire States to address the projected
legal workload in program submis-
sions.

Proposed Section 732.15(a)(4) did
not establish any specific requirment
for experience or expertise of the
State regulatory authority. Several
commenters stated that while Section
503(a)(3) of the Act requires the State
regulatory authority to have sufficient
administrative and technical personnel
the regulations do not expound fur-
ther upon their expertise or experi-
ence. One commenter stated that
there are stringent requirements con-
cerning technical personnel used by
industry to comply with the regula-
tions, and that it would appear absurd
that industry Incur the expense of em-
ploying professional people to lirepare
permit applications when the work
will not be reviewed by persons having
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proper experience and technical train-
ing.

Otherg stated that State regulatory
authorities should be required to have
registered professional engineers on
their staffs. The commenters reason
that since professional engineers must
prepare many technical plans the
review of these plans by the regula-
tory authority should only be per-
formed by similarly .cualified person-
nel.

The Office has not accepted these
suggestions to expand the specific re-
quirements for regulatory authority
expertise. The inherent differences be-
tween State programs preclude estab-
lishing more detailed requirements.
However, pursuant to Section 732.15
criteria, the Secretary is required to
find that the State has sufficient per-
sonnel to implement, administer and
enforce all provisions of the program.
In reviewing program submissions the
Office will evaluate program personnel
against required program functions to
ensure that the requirements of the
Act and regulations can be met. This
review will include an analysis of the
numbers and types of personnel to
ensure that the performance stand-
ards in Subchapter K can be properly
incorporated into permits and that
permit applications and approved per-
mits can-be properly field checked, in-

•spected and enforced. Many of the
performance standards are highly
technical in nature. This requires that
a State program include sufficient
technical persSrfel to understand the
requirements and ensure incorpora-
tion of the requirements, in all per-
mits. At a minimum the proposed staff
should have the capability- to deal
with the land use, engineering, hydro-
logic, geologic, agronomic and adminis-
trative requirements of the Act and
regulations.

The proposed staff should also have
the capability to deal with the more
specialized areas of a State program
such as blasting. In addition Section
521 of the Act requires the regulatory
authority to determine-steps necessary
to abate violations and imminent haz-
ards and to list these steps in any
orders or notices that are issued to op-
erators. This requirement means that
regulatory authorities should have
personnel experienced in mining and
reclamation matters who can make
these required determinations.

15. Prop9sed Section 732.15(a)(5),
now renumbered as Section 732.15(b),
stated that the laws and regulations
must be in effect at the time of a com-
plete program submission. The Office
received many comments objecting to
this requirment of full authority at
time of submission. As previously dis-
cussed in the beginning of Part 732,
this requirement has been revised.

RULES AND REGULATIONS

16. Proposed Section 732.15(a)(5)(iv)
required that a State provide protec-
tion for employees of the State pro-
gram in accordance with protection af-
forded Federal employees under Sec-
tion 704 of 'the Act. Several com-
menters stated that this requirement
was not justified under the Act, nor
specifically required. These sugges-
tions have not been accepted. The Act
contains many provisions which clear-
ly establish that State programs are to
address all requirements of the Act.
Section 503(a) specifically requires

-'that the State program demonstrate
that the State has the capability of
carrying out the provisions of the Act.
The Office interprets this to mean
carry out all the provisions of the Act.

17. One commenter recommended
,that State programs include judicial

review similar to that required in the
Act. This comment has been accepted
and final Section 732-15(b)(15) has
been revised to require that State pro-
grams include judicial review in ac-
cordance with Section 526 bf the Act.

18. Proposed Section 732.15(aX5)(v)
required that the State law and regu-
lations provide for public participation
iri the developmrent, revision and en-
forcement of State program regula-
tions and that the State program be
consistent with public participation re-
quired in the Act and regulations of
this Subchapter.

A commenter stated that citizen's
rights granted under Federal law and
regulations may, not be abridged by
State programs and that no State pro-
gram can be approved which does not
provide at least the same level of citi-
zen participation in all phases of the
State program as does the Federal
statute and, regulations. The con-_
menter further noted that the Office
seemed to accept this basic principle.
However, the commenter stated that
in an area as controversial as citizen
rights, it is incumbent to spell out in
the final regulations the requirements
for. "citizens rights" to be certain
there is no confusion and that these
rights actually end up in the State
program. The alternative offered by
the commenter is that criteria for ap-
proval of a State program regarding
public participation in proposed Sec-
tion 732.15Ca)(5)(v) establish as mini-
mum requirements the following:.

(a) State law must allow the citizen
at least as much access to the mine
site as allowed under the Federal law.

(b) State law must authorize com-
pensation for citizens for'participation
in all adjudicatory (in" accordance with
43 C.F.R. 4.1284) and non-adjudicatory
rulemaking, permit hearing, or other
similar proceedings held by the State.
The State should also be required to
budget adequate monies for this par-
ticipation. I I

(c) State law must provide citizens
with the right to request inspections
and participate in the resulting Inspec-
tion. State law cannot weaken the
rights of citizens under Federal law, as
established by Section 521 of the Act
including the right to review estab-
lished by Section 517(h)(1) and (2).

(d) State law must allow fee awards
against the State and against permit-
tees in accordance with 43 C.F.R.
4.1284,

(e) The State must establish an ad-
ministrative review procedure similar
to that contained in Section 525 of the
Act, 43 C.F.R. 4.2 et seq., and 30 C.FER.
722. This system must allow for at
least the same citizen access to the ad-
ministrative review process as exists
under federal law. For example, there
must be administrative procedures for
review of civil penalties and not simply
access to the State court -system as
urged by at least one State.

(f) The State must allow citizens as
much access to the State courts as the
Federal law allows to Federal court in
areas such as citizen suits, damage ac-
tions, review of enforcement proceed-
ings, rulemakings, permit applications
etc.

(g) The State must provide citizens
with as much access to information re-
garding surface mining and reclama-
tion operations and regulatory author-
ity activities as is permitted under
Federal law to federal information and
documents.

Another commenter says the regula-
tions fail to specifically explain what
States must do to ensure the citizen
participation specifically provided for
in the law. Without minimum criteria
for citizens' rights, State programs
may fail to give the public the same
access to the regulatory process which
the Ac envisioned. This commenter
suggests the new requirements for
public involvement in inspection of
mine sites, civil penalty assessment,
access to information, permitting,
bonding and designation of lands un-
suitable for mining.

Another commenter says the word
"consistent" falls to clearly require
any level of public participation and
suggests that no State program be ap-
proved which provides for less public
notice and participation than is pro-
posed under the regulation for use of
Federal lands.

Another commenter says the final
permanent regulations should contain
provisions establishing a procedure for
involving citizens in the drafting of
State regulations. Another suggests
creation of a citizen's advisory council
whose -membership shall be drawn
from names submitted by conserva-
tion, environmental and citizen groups
Statewide.

Another commenter, wants language
added guaranteeing the fullest public
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participation through public hearings
on permit applications and other
mechanisms in the permit process and
in designation of lands unsuitable for
mining. Another commenter says that
the Office and the States must get
beyond the concept of the public hear-
ing as the appropriate vehicle for citi-
zen input. This commenter suggests
establishing a procedure for involving
citizens in drafting State programs
and requiring program data allowing
evaluation of State responses to citi-
zen participation. This commenter
also suggests. that educational pro-
grams be established to ,inform the
public of their rights.

Another commenter urges more ef-
fective public participation mecha-
nisms than are provided in the regula-
tory proposal and requests that the
regulations be expanded to make clear
that public participation means more
than public notice and hearings. An-
other commenter requests that citi-
zens be permitted to accompany State
inspectors during their visits to the
mine sites.

Another commenter states that addi-
tional minimum requirements should
not be established by Federal regula-
tions for mandatory inclusion in a
State regulatory program. This com-
menter summarizes by saying that
States should be allowed to devise
their owfi procedures for hearings so
long as they do not violate due process
requirements.

Most public comments generally
speak to expanding requirements for
public involvement in the various Sec-
tions of Suchapter C. After careful
consideration of each comment, OStM
has not accepted the 'Proposals to
expand on the public participation re-
quirements. The Office has concluded
that Section 732.15(b)(10) (formerly
Section 732.15(a)(5)(v)) provides ade-
quate assurance for public participa-
tion in the development, revision and
enforcement of State regulations and
the State program consistent with
public -participation required in the
Act and regulations of this Chapter.
This language gives the Office flexibil-
ity in working with the States to de-
velop suitable public participation pro-
cedures and programs and gives States
the flexibility to select methods best
suited to their individual conditions
and needs.

However, the Office believes that
the following ten items are required
by the Act and should be included in a
State program:

1. Develdpment of regulations pursu-
ant to a State program.

2. Development of the State pro-
gram.

3. Approval and disapproval of per-
mits.

4. Inspections and enforcement in-
cluding the citizen's right to request
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inspections and including the right for
citizens to accompany State inspectors
onto the mine site.-

5. Release of performance bond.
6. Designating areas unsuitable for

mining.
7. Administrative and Judicial

Review that is in accordance with that
required in Sections 525 and 526 of the
Act and consistent with the Secre-
tary's regulations.

8. Citizens' suits in accordance with
Section 520 of the Act.

9. The State program also must
allow citizens as much access to pro-
gram information and records as Is
permitted under the Act.

10. The State law must provide for
the authorization of the award of
costs and expenses in administrative
and judicial proceedings as provided
under Section 520 (d) and (f) and
525(e) of the Act and 43 CFR Part 4.

19. Proposed Section 732.15(b) estab-
lished that the Director may provide
for other criteria necessary to meet
the provisions of this Subchapter In
order to determine whether a State
has the capability to carry out the
provisions of the Act and this Sub-
chapter. There were many adverse
comments regarding this provislon.
Commenters argued that unless the
regulations specified criteria, the
States cannot be certain that addition-
al criteria will not be requested by the
Office. Other commenters contended
that the ability to establish additional
criteria during the review process
"... denies the State the use of time
constraints placed on the Director for
completing his review." In addition
several comments maintain that no
such discretionary authority is pro-
vided for in Section 503 of the Act
which sets forth the basic criteria to
be used by the Director in evaluating
proposed State Programs. These rec-
ommendations and suggestions have
been accepted and proposed Section
732.15(b) has been deleted.

§ 732.16 Terms and conditions for State
programs.

1. This Section provides the Director
with authority to establish terms and
conditions for the implementation, ad-
miistration and operation of a State
program as necessary. Authority for
this Section Is contained in Section
201(c) of the Act. Proposed Section
732.16 listed three types of terms and
conditions that could be established
by the Director including a system for
reporting information collected by the
State. requiring consultation with the
Office on a regular basis and providing
the Office with access to books and
records. Proposed Section 732.16(b) al-
lowed the Director to modify the
terms and conditions of the State pro-
gram from time to time to reflect
changes in the regulations of this Sub-
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chapter, the conduct of the program
or the coordination with the Office.

2. Several commenters stated that
the lack of an established set of terms
and conditions in proposed Section
732.16 placed State regulatory authori-
ties in an unfair position subjecting
them to any provision which the Di-
rector may elect to establish. One
commenter stated that any additional
information requirements should be
explicitly stated in the regulations. In
addition, several commenters ques-
tioned the statutory authority of the
Director to modify terms and condi-
tions of the program after final ap-
proval Another commenter stated
that Section 732.16(a) is totally inad-
equate. That commenter would use
this Section to require State programs
to be revised to reflect subsequent
Federal developments. The Office has
chosen to accomplish this function
under Section 732.17 which requires
States to amend their programs when-
ever there are changes in the Act, reg-
ulations, State law, etc.

3. Another commenter states that
modification of terms as provided in
proposed Paragraph (b) should be es-
tablished only if It can be approved by
both parties. Another commenter sug-
gests that changes in terms should re-
quire public hearings similar to those
for adoption of regulations unless they
are for minor administrative reporting
Items. Another commenter suggests
modifications only after complying
with State program amendment proce-
dural provisions.

The Office has accepted the ration-
ale of the comments and has deleted
proposed Paragraph (b) allowingmodi-
fication of terms and conditions from
time to time from final Section 732.16.
Following program approval and pro-
gram implementation, changes in the
Secretary's regulations that require
changes in the State program will be
dealt with through an amendment.
See the Preamble for Section 732.17
for further discussions on ainend-
ments.

4. Final Section 732.16 combines pro-
posed Sections 732.16(a)(1) and (3).
The Office also has deleted the provi-
sion concerning consultation with the
States. The Office does not believe
that there is a need to establish this
requirement in a formal regulation.
The Office recognizes that consulta-
tion with the States is one of the Of-
fice's oversight responsibilities and
that It is best to keep these consulta-
tions on an informal basis.

§732.17 State program amendments.
1. This Section sets forth the amend-

ment provisions for the State pro-
grams. Amendments may be initiated
by the State or by the Office. Amend-
ments under this Section are available
so that an 'approved State program
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may be adjusted to meet changes in
the Act or regulations of this Chapter.
to meet changes in staffing, budgets
and resources of the State regulatory
authority, and to meet changes in the
number or size of State mining oper-
ations. Amendments arenot intended
for use by the Office to address inad-
equate implementation, administra-
tion or enforcement of State. pro-
grams. Inadequate administration of
the State programs will be dealt with
according to provisions of Section 733.
Authority for this Section Is derived
from Sections 201(c), 503, 504 and 505
of the Act which authorize the Secre-
tary to administer the programs for
controlling surface coal' mining and
reclamation operations.

2. Section 732.17(a) defines the term
"amendment." In the proposed regula-
tions, a State program amendment
was a written alteration of the provi-
sions, terms or conditions of the ap-
proved State program. Several com-
menters recommended changing the
description of a State program amend-
ment in proposedSection 732.17(a) by-
deleting the words "provisions, terms
and conditions" from this provision.
These words were viewed by the corn-
menters, at a minimum, as unneces-
sary qualifiers to the "approved State
program" and "improperly restrictive"
at worst. This suggestion has been
adopted and final Section 732.17(a)
Identifies a State program amendment
as any alteration of the approved
State program whether accomplished
on the initiative of the State regula-
tory authority or the Director.

3. Section 732.17(b) requires the
State regulatory authority to notify
the Director i writing of any signifi-.cant events or changes which will
affect the implementation, administra-
tion or enforcement of the State pro-
gram. Sections 732.17(b) (1) through
(7) Identify specific events or changes
which require notification.

The Office has made several editori-
al changes in this Section. Written no-
tification is now required to be made
to the Director, not the Regional Di-
rector. This change has been made so
that the 'Director is involved in these
matters at' the' earliest stage. Similar
revisions have been made in Sections
732.17 (c) and (f). The Office has also
deleted all references, in . Section
732:17(b) to responsibilities of the
Office. These responsibilities have
been set out in new Section 732.17(d).

Several commenters on Section
732.17(b) stated that the minimum
events or changes set out in (b) (1)-(7)
do not significantly amplify the broad
language of Section' 732.17(b) and
should be deleted. They stated that
the selection of "significant changes"
should be determined by the Regional
Director and the State regulatory au-
thority. Another commenter suggested
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that the qualifier "substantial" be
added to the sentence preceeding Sec-
tions 732.17(b) (1) through (7). This
would ensure that- unimportant
changes need not be included. Another
commenter suggested adding the word
"significant" to Section 732.17(b)(6) so
that it provides: "significant changes
in funding or budgeting,.." This
was suggested to ensure exclusion of
unimportant item changes. This com-
ment pointed out that the usage of
"significant" only in Section 732.17

-(b)(7) implies that Sections 732.17(b)
(1-6) include changes that are not lim-
ited to significant changes.

Another commenter suggested that
Section 732.17(b)(4) be changed by
substituting the phrase "job func-
tions" for the proposed -language
"staffing" because numerous staffing
changes are likely to occur which may
not affect actual job functions. This

-proposal would then eliminate report-
ing of insignificant program alter-
ations.

Final Section 732.17(b) has been re-
vised after consideration of the pre-
ceding comments. The qualifier "sig-
nificant" has been added to proposed
criteria for -notification in Sections
732.17(b) (4). and (6). The recommen-
dation to delete items (1) through (6)
has not been accepted. While this spe-
cific criteria may not significantly am-
plify the broad language of Section
732.17(b), the Office believes that
items (1) through (7) provide mealing-
ful guidance.to the types of changes
which may require an amendment.
The Office does not believe that the
inclusion of this criteria will improper-
ly restrict the discretion of the Office
to. determine amendable changes.
Lastly, the suggestion to substitute
the phrase "job functions" has not
been accepted. The Office has, howev-
er, revised this provision to require no-
tification of "significant" changes in
staffing and thus allows OSM to keep
track of current staffing levels. The
term "job functions" does not have.
this same connotation and is therefore
considered inadequate.

5. Section 732.17(c) has remained the
same except for the editorial change
substituting Director for Regional Di-
rector. Section 732.17(c). requires the
Director to notify the State regulatory
authority within 30 days of notifica-
tion of any significant change or event
that will require an amendment.

6. Section 732.17(d) requires the Di-
rector to promptly notify a State regu-
latory authority of all changes in the
Act and the Secretary's regulations
which will require an amendment to
the State program. This Section was
added because of the modification in
proposed Section 732.17(b). Section
732.17(e) sets out the conditions and
events which require program amend-
ments.

7. Several comments proposed delet.
ing language In proposed Sections
732.17(d)' (1) and (2) "to eliminate re-
dundancy and improve clarity .. ,"
Specifically, they recommended that
State program amendments may be re-
quired:

(1) When as a result of changes in
the Act or regulations of this Chapter,
the approved State program no longer
meets the requirements of the Act or
the requirements of this Chapter;...
and

(2) When such conditions or events
indicate that the approved State pro-
gram no longer meets the require-
ments of the Act or the regulations of
this Chapter.

Although not adopting the verbatim
language proposed by commenters, the
Office has accepted the suggested
ieed for clarification of this Section.
Proposed Section 732.17(d)(1) has
been revised and final Section
732.17(e)(1) establishes that State pro-
gram amendments may be required
when, as a result of changes in the Act
or regulations of this Chapter, the ap-
proved State program no longer meets
the requirements of the Act or this
Chapter. Proposed Section 732.17
(d)(2) has undergone an editorial
change and has been more clearly sot
forth in Sections 732.17(e) (2) and (3)
of these final regulations. The final
regulations establish that amend-
ments may be required when condi-
tions or events change the implemen-
tation, administration or enforcement
of the State program (Section
732.17(e)(2)) and when conditions or
events indicate that the approved
State program no longer meets the re-
quirements of the Act or this Chapter
(Section 732.17(e)(3)).

8. Section 732.17(f), formerly Section
'732.17(e), provides that If the Director
determines a program amendment is
needed, the State regulatory authority
has 60 days after notification to
subffit an amendment. The time limit
for submission has been changed from
10 days in the proposed regulations to
60 days in these final regulations. The
Office received numerous comments
objecting to the 10-day time frame. A
commenter maintained that the 10
day limit does not allow sufficient
time for legislative action. The State
would therefore be compelled to adopt
the Federal language verbatim, this
would effectively undermine the pri-
mary responsibilities granted the
States under Sections 101(f) and
201(g) of the Act. The Office agrees
with the comments received on this
Section rnd has adopted a 60.day
deadline for submission of a written
amendment. This new timeframe
should allow the States sufficient time
to draft the appropriate changes.

9. Several commenters recommended
that States submit "a written strategy
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designed to implement such an amend-
ment, thus enabling the States to
make the program amendment process
responsive to (their) constitutional
'procedures..." Other commenters
suggested that the Office delete a spe-
cific submission deadline. This would
be replaced by requiring a meeting be-
tween the Regional Director and the
State within 30 days of notification in
order to mutually determine the scope
and schedules for deadline submission.

The final regulations do not adopt
these suggestions. The Office feels
that an established timeframe is both
useful and necessary to ensure that
State programs take the necessary
measures to meet all the requirements
of the Federal Act and regulations as
soon as possible. Should the amend-
ment require changes in State laws or
regulations, the submitted amendment
may contain proposed language and a
timetable for expected enactment and
inclusion in the State program.

10. Final Section 732.17(f)(1) states
that the director will commence pro-
ceedings under Part 733 should the
State fail to propose an amendment
within 60 days from receipt of the
notice. Final Section 1732.17(f)(2) pro-
vides procedures, time schedules and
criteria for approval'or disapproval of
an amendment. The Office is required
to give notice and hold a public hear-
ing -following opportunity for review
and comments by the public. The pro-
cedures and criteria for approving or
disapproving an amendment will be
the same as required for a program
submission and includes opportunity
for the State to submit a revised
amendment should fhe Director ini-
tially'disapprove the amendment.

The proposed Section 732.17(d) did
not distinguish general State program
design changes involving staffing, pro-
cedures, budgeting and resources from
changes in. State program authority
involving laws andxegulations. Accord-
ing to the proposed regulations, any
change or potential change necessitat-
ed notification with a subsequent de-
termination by the Regional Director
as to whether an amendment would be
required.

Several commenters found -proposed
Section 732.17(d) confusing and rec-
ommended that the amendment proce-
dures and requirements be more fully
explained. In response, the Office has
revised this Section to distinguish be-
tween program design and program
authority changes. The final regula-
tions in Section 732.17(e) retain the
determination as to whether amend-
ments will be required for changes to
the design of State programs. With
regard to changes in State program
authority, however, an amendment is
always required. This requirement is
specifically set out in a new Section
732.17(g).

11. Final Section 732.17(g) requires
the State to submit an amendment for
proposed changes to State laws or reg-
ulations that make up the approved
State program. This Section also es-
tablishes that no changes to laws or
regulations shall take effect for pur-
poses of a State program until ap-
proved as an amendment. Authority
for this Section is contained in Sec-
tions 102(a), 201(c) and 503 of the Act
to ensure that a nationwide program is
maintained after program approval.
This additional Section has been
added because the proposed regula-
tions did not provide effective proce-
dures for assuring that the program
would not be weakened after its initial
implementation. Section 503 of the
Act also establishes that a State may
not exercise Jurisdiction under the Act
unless the State program is approved
by the Secretary. Thus, any changes
to the approved State program should
not be enforceable by the State until
also approved by the Office as part of
the State program.

12. Several comments stated that
the amendment process in proposed
Section 732.17 should be part of main-
taining State programs, not part of
the overall approval/disapproval proc-
ess. A comment suggested relocating
"appropriate amendment provisions"
into Section" 733.12. The commenter
pointed out that the Act provides no
specific authority for State program
amendments. Thus, significant
changes should be addressed by Sec-,
tions regarding Federal enforcement
or withdrawal of programs rather
than by Section 732.17, as proposed.
The comment added that prompt noti-
fication of program changes and sub-
mission of proposed amendments to
the Regional Director are an adminis-
trative burden and that the procedure
of outright disapproval and withdraw-
al is preferred.

The Office has decided not to move
the amendment procedure to Section
733. State program amendments are
necessary to address actual changes In
the approved State program submis-
sions which may affect implementa-
tion, administration or enforcement of
that program. Part 733 is designed to
address the States' actual Implementa-
tion and administrative efforts. The
regulations establish that the amend-
ment procedure in Section 732.17 pro-
vides for necessary change to the pro-
gram itself and not the State's effort
to run the program. The program In-
cludes statutes, regulations, authority.
procedures, systems, personnel and
physical resources and funding.

PART 733--MAINTENANCE OF STATE
PROGRAMS AND PROCEDURES
FOR SUBSTITUTING FEDERAL EN-
FORCEMENT OF STATE PROGRAMS
AND WITHDRAWING APPROVAL
OF STATE PROGRAMS

This Part describes the maintenance
of State programs and criteria and
procedures for substituting Federal
enforcement of State programs and
withdrawing approval of State pro-
grams. Authority for this Part is de-
rived from Section 504(aX3) of the Act
which requires the Secretary to imple-
ment a Federal program if the State
fails to implement, enforce or main-
tain Its approved State program. In ad-
dition, Sections 504(b) and 521(b) of
the Act require the Secretary to pro-
vide enforcement of that part of a
State program not being enforced by
the State.

§ 733.1 Scope.
This Section remains unchanged

from proposed regulations.

§733.4 Responsibilities.
L Section 733.4(a) has been changed

to be consistent with other Sections of
the regulations detailing the responsi-
bilities of the Secretary and the Direc-
tor. Under these final regulations the
Director is responsible for evaluating
State programs and implementing
direct Federal enforcement where the
State regulatory authority is not en-
forcing a State program.

2. Section 733A(b) now provides that
the Secretary is responsible for with-
drawing approval of State programs.
Under the proposed regulations with-
drawal of approval of State programs
was made by the Director. For further
discussion, see the Preamble for Sec-
tion 730.4.

3. A new Section 733.4(c) has been
added describing the Secretary's re-
sponsibility for withdrawing approval
of State programs if substituted Fed-
eral enforcement will not be an effec-
tive remedy.

4. Section 733.11 provides the gener-
al requirements for maintaining State
programs and remains essentially un-
changed.

5. Section 733.12 has been restruc-
tured and new procedures and require-
ments have been added. Proposed Sec-
tion 733.12(a) has been divided into
two paragraphs specifying when the
Director must evaluate a State pro-
gram.

6. Section 733.12(a)(2) has added the
requirement that all persons request-
ing evaluations set forth a concise
statement of the facts in their request.
To avoid frivolous complaints, the Di-
rector must verify these facts prior to
making an evaluation decision. This
change has been made in response to
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comments which criticized the pro-
posed evaluation provisions as being
cumbersome and obstructive since
under the proposed regulations any re-
quest could trigger an evaluation. A
suggestion for a more formal type of
evaluation procedure involving a peti-
tion, publication in the REDERA REGIS-
TER and formal response has not been
accepted, however. Such formal proce-
dures would be premature and burden-
some and might jeopardize the ability
of the Office to investigate allegations.
A part of the comment requesting a
60-day written response has been ac-
cepted, however. This change will
ensure speedy resolutions of the re-
quests. If the Director is unable to-
verify the allegations or upon verifica-
tion has no reason to believe that a
program evaluation is necessary, his
decision in 'writing to the requestor
will be the final decision by the De-
partment.

7. Many comments on Section 733.12
focused' upon the evaluation responsi-
bilities assigned the Regional Director.
One commentor suggested that the
Regional Director should, not be in-
volved in the decision-making process
since he or she might be susceptible to
local political pressure. Some commen-
tors felt that the Regional Director
might be part of the problem with the
State's implementation, administra-
tion or enforcement of its program.
Suggested alternatives ranged from
withdrawing all responsibilities from
the Regional Director and having the
Secretary or the Director make the
final decision to keeping the Regional
Director's authority but instituting
formal procedures and public hearings
when the decision-making process
reached the Director.

In response to these comments, the
Office has revised the responsibilities
in Section 733.12. The Director is now
responsible for evaluations and -the
procedures leading up to and including
initiation of direct Federal enforce-
ment. These responsibilities may, how-
ever, be carried out by the Regional
Director under administrative proce-
dures of the Office. The Director will
be responsible for assuring that a local
or regional bias does not interfere-with
either evaluations or enforcement pro-
ceedings. The Director will also be re-
sponsible for initiating Federal en-
forcement. The Secretary, however,
will be responsible for withdrawing ap-
proval of a State program after receiv-
ing a recommendation from the Direc-
tor as discussed in the Preamble to
Section 730.4.

8. Several commentors suggested
that the Director should have the obli-
gation in Section 733.12 not only. to
identify the parts of the State pro-
gram which he believes are not being
administered effectively but" also to
Identify the evidence or reasons. With-
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out this basis, It is argued, the State
regulatory authority cannot evaluate
the Director's contention that the pro-
gram is not being administered effec-
-tively. Similarly, another commentor
suggested that this Section should spe-
bifically limit disapproval or substitu-
tion decisions to specific violations.

All charges made by the Office will
be adequately documented and sup-
ported. This information will be dis-
cussed during the informal confer-
ences described in Section 733.12(c)
and will be required during the public
hearing described in Section 733.12(d).
To ensure adequate notification to the
State, Section 733.12(b) has retained
the requirement that the Director
notify the State in writing specifying
his reasons for believing why the State
program is not being maintained, ad-
ministered or enforced effectively.
The Office believes that this require-
ment includes Identification 'of evi-
dence. The suggestion that action be
linked to specific violations has been
rejected, however, since there are
many actions other than violations,
such as failure to administer a pro-
gram for the designation of lands un-
suitable for mining, which may require
Federal action.

9. Several comments recommended
that State program evaluations in-
clude a provision requiring a minimum
number of Federal inspections per site
annually. One comment proposed con-
ducting one unannounced Federal in-
spection per year, not only to check
State regulatory performance, but also

-operator compliance. Another com-
Iment suggested a minimum- of two
Federal inspections per site.

This suggestion has not been accept-
ed for three reasons. First, such a pro-
vision is not required by the Act;
second, Section 733.12(a) as. drafted
will not preclude evaluation inspec-
tions.by the Office, and third, Section
842 of these regulations already estab-
lishes provisions and requirements for

,-Federal inspection.
10. Section 733.12(c) formerly Sec-

tion 733.12(b)(1), has been changed in
response to one commenter who stated
that the time periods outlined in pro-
posed Section 733.12(b)(1) wete too re-
strictive. Proposed Section 733.12(b)
provided that when the notice was
given, the Regional Director was to
specify the time period for accom-
plishing the remedial action deemed
necessary. The commenter contended
that the time period should be reason-
ably long enough to permit- the State
to comply. It was re'commended that
the Section be revised so that thelIS-
and 30-day time periods for requesting
a conference and a hearing not begin.
until after expiration of the time
period specified by the Director for
compliance. The commenter stated
that most time periods given to accom-

plish remedial action will be longer
than 30 days and, therefore, the pro-
posed regulation provides for hearings
before the State has a chance to make
the necessary changes. This approach
is restrictive and unfair to a State that
is attempting in good faith to comply.

In response to this comment, Sec-
tions 733.12 (c) and (d), formerly Sec-
tions 733.13(b) (1) and (2), have been
revised so that, upon request, an infor-
mal conference may be held within 15
days anda second Informal conference
may be held when the time period for
remedial action expires. Additionally,
the 30-day time limit for a public hear-
ing will not begin until expiration of
the time given for remedial action.
These new procedures should allow
both parties greater flexibility in re-
solving their problems before resorting
to the ,formal public hearing proce-
dures in Section 733.12(d).

11. Section 733.12(e), formerly Sec-
tions 733.12 (c) and (d), describes the
options available to the Director upon
finding that a State has failed to ad-
minister Its approved program effec-
tively. The Director shall hold a public
hearing under final Section 733.12(d)
prior to deciding which remedial
action, if any, is appropriate.

One commenter suggested that the
Office should provide for limited cross
examination or questioning of those
testifying at the public hearings. The
commentor stated that interested citi-
zens and groups should be provided
the opportunity to question and that
unless questioning is provided, those
testifying are apt to make general self-
serving statements that go unchecked.
It was suggested that the opportunity
for questioning will ensure better qual-
ity testimony by all involved. The
commenter also advocates that limited
cross examination be included in the
regulations. It was also suggested that
the Office establish detailed standardS
for conducting public hearings. The
comnienter advocated quasi-adjudica-
tory provisions'for these hearings. The
State, It was noted, has the burden of
proving that it has the capacity and
the intent to enforce its program and
therefore should be allowed to present
information on the issue in the,
manner it chooses subject to the au-
thority of the hearing officer to rcgu
late the hearing. Thus, the State
might have officials testify and submit
documentary evidence. If the State
does provide oral testimony, the hear-
ing officer should be empowered to

- allow limited questioning by interested
parties in those specific situations
where the need is demonstrated, The
commenter also advocates allowing in.
terested parties to present both oral
and documentary evidence on the
issues.

The Office has elected not to estab-
lish such procedures within the regu-
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lations. The policy of the Office for
the public hearing under final Section
733.12(d) is that no questioning of
those testifying will be allowed but
that rebuttal by interested persons
will be permitted. The rationale for
this policy is explained in the Pream-
ble to Section 732.12(b) regarding
public hearings for State program sub-
missions.

12. Sections 733.12 (e) and () have
been revised to delineate the responsi-
bilities.of- the Director and the Secre-
tary regarding implementing Federal
enforcement and withdrawing approv-
al of a State program. For a discussion
of the comments and these changes,
seethe Preamble to Section 730.4.

13. The Office received one addition-
al comment on Sections 733.12 (d) and
(e). This commenter suggested that
separate administrative hearings be-
developed for each remedial action.
The remedial actions, it is argued, vary
greatly and that due to the seriousness
involved in withdrawing a State pro-
gram, the Office might be reluctant to
schedule a public hearing where this
possibility exists. The commentor be-
lieves that separate hearings will allow
the Office more freedom to apply the
less drastic action of initiating Federal
enforcement. This proposal was not.
accepted because implementation of
two hearings would be both cumber-
some and difficult. Additionally, it
would commit the Office to deciding
which remedy is appropriate prior to

'hearing any evidence or testimony.
The Office believes the present system
allois the Director adequate flexibil-
ity to choose the appropriate remedy.

14. Section 733.12 (g) and (h), for-
merly Section 733.12 (e) and (f), have
been modified slightly to reflect the
changes discussed under Section 730.4.
These Sections now specifically set
forth the procedures for either substi-
tuting Federal enforcement or with-
4rawing approval of a State program.
Regarding the question of withdraw-
ing approval of a State program, one
commentor stated that the Office
lacked authority under the Act to take
this action.

The Office believes, however, that
there is ample authority in the Act.
Section 504(a)(3) of the Act and
Senate Report No. 93-402 clearly indi-
cate that Congress intended that the
Secretary ultimately promulgate and
implement a Federal program rather
than enforce specific areas of a State
program.

Section 504(a)(3) requires that a
Federal program be implemented no
later than June 3, 1980, if a State fails
to implement, maintain or enforce its
approved State program. The time
deadline is viewed as the initial date
that either a Federal or State program
must be effective,-not as a limitation
on the authority of the Secretary or

the Office to withdraw approval of a
State program and replace It with a
Federal program.

The final regulations also require
the Director to substitute Federal en-
forcement either before or at the same
time he recommends withdrawal of ap-
proval to the Secretary. This require-
ment solves the commenter's problem
concerning a gap of authority between
withdrawal and implementation of a
Federal program. -

15. Another commenter stated that
the entire cpncept of partial withdraw-
al should be deleted because it con-
templates concurrent administration
of a program. The commentor contin-
ues that partial withdrawal allows the
Office to pick and choose which por-
tions of a State program It wishes to
administer without having to accept
responsibility for administering an
entire program for a State.

The provision allowing partial with-
drawal of a State program has been re-
tained In the final regulations and is
considered a necessary response for
more serious breakdowns in adminis-
tratlori where only a certain part of
the program is affected. Authority for
this requirement is contained In Sec-
tions 201(c), 503, 504 and 521 of the
Act

16. Two commenters suggested that
the failure of a State to administer its
program effectively will be a matter of
high seriousness with the potential for
substantial harm to the environment
and the public. Thus. the constraints
upon a rapid substitution of Federal
enforcement should be as few as po.sl-
ble. These commentors recommended
adding language to Section 733.12 al-
lowing Immediate withdrawal of State
program approval when failure In ad-
ministration results in a serious threat
to the environment or public.

This proposal is not accepted since It
is outside the authority of the Act.
Sections 504(b), 521(a) (1) and (2) and
521(b) of the Act specifically require
certain procedural steps to be taken
before the Secretary may withdraw
approval of a State program. Addition-
ally, the environmental concerns ex-
pressed by this comment are addressed
adequately by Section 843.11.

17. Several commenters noted that
there Is no provision In Section 733.12
for Judicial review of the Director's or
the Secretary's decision to withdraw
approval of the State program or to
substitute Federal enforcement. The
commenters stated that this provision
should be added since Section
526(a)(1) of the Act clearly provides
for judicial review in a case such as
this. This suggestion has not been ac-
cepted since Section 521(a)(1) of the
Act clearly provides that final deci-
sions of the Department are subject to
judicial review. The Office does not

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH

believe that there is a need to expand
on this review In Section 733.12.

§ 733.13 Procedures for substituting Fed-
eral knforcement of State programs or
withdrawing approval of State pro-
grams.

1. Section 733.13 rema In essentially
unchanged. Hearing transcripts, writ-
ten presentations and comments have
been added as sources for evaluating
the administration of a State program
for purposes of determining whether
to substitute direct Federal enforce-
ment of the State program or to with-
draw approval of all or part of the pro-
gram.

2. One commenter questioned the
brief and general criteria for substitut-
ing Federal enforcement or withdraw-
ng approval established in proposed

Section 733.13. The commenter recom-
mended that the regulations contain
more detailed specific criteria for in-
voking each remedial action.

The Office did not accept this pro-
posal since the general criteria estab-
lished in Section 733.13 meets the pur-
poses of the Act and allows and re-
quires the proper remedial action to
be invoked.

PART 736-FEDERAL PROGRAM FOR
A STATE

Authority: Sections 102, 201, 405,
501, 503, 504, 505, 506, 507, 508 509,
510 511, 512, 513, 514, 515, 516, 517,
518, 519, 521, 522, 525 and 705 of Pub.
L, 95-87.

The statutory authority and basis
and purpose of this Part were ex-
plained In the Preamble of the pro-
posed rules at 43 FR 41679-41681 (Sep-
tember 18, 1978), which is incorporat-
ed herein by reference. Part 736 sets
forth the standards and procedures by
which the Office will if necessary, es-
tablish Federal programs under Sec-
tion 504 of the Act to regulate coal ex-
ploration and surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within a State.
It is distinguished from Subchapter D
of this Chapter, which sets forth
ztandards and procedures for the regu-
lation of coal mining on Federal lands.

Certain nonsubstantive changes of
an editorial nature have been made in
this Part for clarity. Also, the loca-
tions of certain Sections that appeared
in the proposed draft have been
changed. Sections 736.4(c) and
736.15(b) are now located in Part 771,
"General Requirements for Permits
and Applications," since they deal
more with permits than with a Federal
program. Since proposed Section
736.15(b) was transferred to another
Part, Section 736.15(a) is now labeled
Section 736.15.

Another change occurred In the
numbering of Section 736.13. In the'
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proposed draft, Section 736.13 con-
tained Paragraphs (c)(1). (I) and (ii);
(c)(2), (c)(3), and (d). In the final
rules, Paragraphs (c)(1) (i). and -(Ii)
have been combined into Paragraph
(c). Paragraph (c)(2) has been redesig-
nated Section 736.13(d) and proposed

,Paragraph (d) is now Paragraph (e).
These changesgwere made for editorial
reasons to consolidate Information. ,

Lastly, a new Section 736.12(a)(7)--
has been added to alert the public con-
cerning opportunities to submit data
and comments on the proposed pro-
mulgation or revision of a Federal pro-
gram as specified in Section 736.13(b).

Reference is made in Part 736 to
Subchapter M, which deals with the
certification and training of blasters.
However, Subchapter M is to be repub-
lished as a proposed rule before pro-
mulgation as final at a later date, and
all references within Part 736 to Sub-
chapter M are to that Subchapter
when promulgated as final. No techni-
cal literature was used in preparing
this Part.

General

One issue raised in this Part con-
cerns which official should be respon-
sible for promulgating, implementing,
revising, and terminating a Federal
program. This issue related specifical-
ly to Sections 736.2, 736.3, 736.4(a),
736.4(b), 736.11(a)(1), 736.11(a)(1)(ii),
736.11(a)(2), 736.11(a)(3),' 736.11(b),
736.11(c), 736.12, 736.13(a),
736.13(c)(3), 736.14(a), 736.14(b),
736.15, 736.17, 736.21(a), 736.21(b);
736.22(a), 736.23(a), 736.23(b),
736.24(a), 736.25(b), 736.25(b)(1), and
736.24(b)(2). The alternatives consid-
ered were either the Secretary or the
Director. One commenter felt that the
Secretary should fulfill these func-
tions, since Sectidn 504 of the Act
specified the Secretary.

OSM adopted the alternative of the
Director. It is organizationally and ad-
niinistratively logical to delegate this
power. Section 201(c) of the Act pro-
vides that the Secretary will act
through the Office. The Secretary has
delegated the responsibility to the Di-
rector of the Office while reserving
the right to approve State programs.
(See Departmental Manual Release,
U.S. Department of the Interior, 216
DM 1.1 November 9, 1977.)

§ 736.11 General procedural requirements.
Five issues were raised concerning

Section 736.11(a).
1. One issue is whether the Office

should delete the requirement of June
3, 1980, for the promulgation and the
implementation of a Federal program.

The alternatives considered were
either to require June 3, 1980, as the
date for promulgation and implemen--
tation or to extend the time period to
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December 3, 1980. Commenters felt
that the deadline should be delayed.

The Office selected the alternative
of June 3, 1980, since Setion 504(a) of
the Act xequlres the Secretary to pro-
mulgate and implement a Federal pro-
gram for a State no later, than 34
months after the date of enactment of
'the Act, which would be June 3, 1980.

-2. Another issue concerning this Sec-
tion is whether a Federal program
should be promulgated within 60 days
after a decision under Part 733 to
withdraw a State program. The alter-
natives considered for this issue are
either to require promulgation of a
Federal program within 60 days after
a decision- to withdraw a State pro-
gram or to utilize the longer time
period, as proposed in the rules. One
commenter proposed that Section
736.11(a)(2) be redrafted to require
the Secretary to promulgate a Federal
-program pursuant to Section 504(a)(3)
of the Act if, within 60 days of a deci-
sion under Part 733, the State does
not have or has not demonstrated the
int ent and capability to enforce Its
program.

The Office selected the alternative
of not requiring a Federal program to
be promulgated within 60 days after a
decision under Part 733. Whereas a 60- .
day requirement for promulgation
would compel prompt action and pre-
vent delay, the time period may be too
short to both promulgate a Federal
program and include adequate time
for public participation, in keeping
with'Se6tion 102(1) of the Act and the
Administrative Procedures Act, 5 USC
Section 553.

3. The question has been raised as to
whether the Office should establish
specific criteria for. withdrawing a
State program, including a ,require-

-ment that a Federal program be estab-
-lished after Federal enforcement of a
State program has been n effect for a
specified period. One commenter sug-
gested that if a State does not take
corrective action within a 60-day
period after Federal enforcement, a
Federal program should be mandated.

The alternatives would be either to
set specific criteria for withdrawing
State programs or to provide only a
general statement concerning State
program withdrawal and promulgation
of a Federal program, allowing the
procedures set forth in Parts 733 and
736 to function on a case-by-case basis.

The Office decided that Part 736
should not provide specific criteria for

ithdrawing State programs. Some
criteria are set forth in Part 733. In
addition, specific considerations
should be decided on a case-by-case
basis, depending on the nature and ex-
perience of substituted Federal en-
forcement. By utilizing the processes
in Parts 733 and 736, the Director will
be able to initiate action as necessary

to withdraw a State Program and to
promulgate and Implement a Federal
program.

4. Other comments concerning pro-
mulgation of a Federal program relat-
ed to whether Part 736 should Include
a Section requiring Federal monitor-
ing of a State program to determine
the need for a Federal program. The
alternatives were either to include or
not to include such a Section. One
.commenter suggested that the Secre.
tary continuously evaluate the admin-
istration of each State's program,
Then, when the Secretary has reasdn
to believe that the State has failed to
implement, enforce or maintain Its ap-
proved State program in whole or in
part, the Secretary would hold an In-
formal hearing to determine the credi-
bility of the information and subse-
quently hold a formal hearing If the
information Is credible. Depending on
the results of the formal hearing, the
Secretary would decide whether to
promulgate and Implement a Federal
program.

The Office chose not to Include this
procedure in Part 736. Since State pro.
gram monitoring is covered in Section
733.11(a), It was not considered neces-
sary to duplicate this in Part 736.

5. Sectil 736.11(a)(1)(ii) raises the
issue of whether the Office should be
required to promulgate and Implement
a Federal program if a State does not
submit a complete State program
within a certain number of days from
the date a program is determined to be
incomplete. Two alternatives were con-
sidered, One is to require a Federal
program if a State does not resubmit a
corpplete program within a specified
number of days. The other alternative
is to eliminate incompleteness as a cri-
terion for promulgating and Imple-
menting a Federal program.

One commenter suggested that a
State should be required to resubmit
an acceptable State program within 90
days of a notice of incompleteness pur-
suant to proposed Section 732.11. An-
other comnmenter suggested that at
least 60 days should be allowed for the
resubmittal of a State program after a
notice of incompleteness, since the 30-
day time peoed would be less than the
60 days required by Section 504(a)(2)
of the Act. Another commenter sug-
gested not requiring the concept of re-
submittal of an acceptable State pro-
gram within 30 days of a notice of InC-
completeness.

The Office selected the alternative
of eliminating incompleteness as a
reason for promulgating and Imple-
menting a Federal program. If adopt.
ed, this provision would have allowed
summary action by the Office without
adequate public participation or com-
ment. Furthermore, the concept of in-
completeness is not necessary nor par-
ticularly desirable for the promulga
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tion or implementation of a Federal
program. The final rewording of Part

'732 allows a State to add to its State
program submission until November
15, 1979, and, if necessary, for 60 days
after a program application has been
initially disapproved. Automatically
starting a Federal program while a
State is revising its proposed program
would be an unnecessary administra-
tive overlap if the State program is ap-
proved within the timeframe allowed
by Part 732, even if the time period for
resubmitting an incomplete State pro-
gram was extended by 30 to 60 days. A
60- or 90-day time period for resubmit-
ting an incomplete State program
moreover, could pose scheduling diffi-
culties in meeting the required dead-
line of June 3, 1980, for the promulga-
tion and implementation of a Federal
program.

It should be noted that although in-
completeness is no longer a criterion
for initial disapproval of a State pro-
gram application, it may be necessary
to start the process for promulgating a
Federal program as early as January
1980, to assure that a State or Federal
program will be in place by June 3,
1980.

§ 736.13 Public comment.
Section 736.13(c)(1)(i) raises the

issue of whether the proeddures for a
public hearing for a Federal program
should be adjudicatory, "informal-but-
adjudicatory," or legislative.

The commeiter who suggested an
"informal-but-adjudicatory" procedure
felt that the Director's decison for
promulgating or revising a Federal
program for a State requires an adju-
dicatory, not a legislative, procedure.
The commenter defined the procedure
as an adjudicatory procedure with tes-
timony from a broadly affected cate-
gory of persons, as long as the Direc-
tor decides that the testimony pre-
sented at the hearing is relevant to
the issues under consideration.

Adjudicatory and "informal-but-ad-
judicatory" procedures would be much
more cumbersome and not appropriate
for the issues relating to Federal pro-
gram promulgation. Such procedures
allow cross-examination, but limit the
format as to who may speak and what
the speakers may say. The adjudica-
tory procedure would be impossible in
the proposed timeframes and unneces-
sary due to the broad, generic issues
considered in promulgating Federal
programs.

The Office chose the legislative
hearing alternative. Neither the Con-
stitution nor the Administrative Pro-
cedures Act requires more than a "leg-
islative" type hearing. (Vermont
Yankee Nuclear Power v. NRDC, 435
U.S. 519 (1978); U.S. v. Florida East
Coast Railway, 410 U.S. 224 (1973);
U.S. v. Allegheny LudZum-Steel, 406
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U.S. 742 (1972).) Legislative proce-
dures allow for comments from a
broadly affected group of persons. All
related information may be considered
under 5 U.S.C. Section 553, which does
not require cross-examination nor the
separation of functions among the De-
partment of the Interior staff. Oppor-
tunity for written rebuttal is allowed
through the submission of comments.
This procedure is preferable, as It
allows for the type of flexibility neces-
sary for the development of generic
rules in the short periods of time that
will be available to promulgate a Fed-
eral program.

§ 736.21 General requirements of a Feder.
al program and

§ 736.22 Contents of a Federal program.
One issue concerning Sections 736.21

and 736.22 is whether a new Section
should be written to expand upon the
interplay between a partial Federal
program and the remainder of a State
program. The alternatives are either
to add a Section or to decide upon the
specific interplay between the State
and Federal program through the pro-
mulgation of a particular partial Fed-
eral program. One commenter suggest-
ed that a new Section is needed to
clarify the interplay including permit
issuance, enforcement and petitions
for designating land as unsuitable for
surface mining.

The Office decided that a new Sec-
tion was not necessary. Partial Federal
programs will probably vary from
State to State, depending on the State
involved and the reasons for the par-
tial withdrawal of the State program.
It is not realistic to determine in these
rules what interactions will be neces-
sary in a program whose exact con-
tents will be determined later. Exam-
ples of a partial Federal program
might be (i) a Federal permit system
imposed due to the State's inability to
administer permits, (2) the Federal
regulation of all surface mining oper-
ations in one specific geographic area
of a State, (3) the Federal designation
of lands as unsuitable for mining, or
(4) any combination of permanent pro-
gram elements for a particular State.
Allowing the interplay to be decided
through the promulgation of the par-
tial Federal program allows for a cus-
tomized partial program for the indi-
vidual State.

§ 736.22 Contents of a Federal program.
1. One issue raised n connection

with Section 736.22 is whether a Fed-
eral program should include the con-
tents required for a State program
submission. The alternatives are
either to require the same elements or
not to require the same elements in a
Federal program.
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One commenter stated that if the
Office proposes the Implementation of
a Federal program in lieu of a State
program, the Federal program should
include all the Items required of a
State when submitting a State pro-
gram. This suggestion was not accept-
ed by the Office. Requiring the Office
to submit the same information re-
quired of a State Is not a productive
alternative, since the Office must be-
the'regulatory authority under the
Act if the State cannot be approved or
continue as the regulatory authority.
Also, much of the State program sub-
mission consists of a demonstration
that the State 'has a law, regulations,
and systems consistent with the Feder-
al law and these rules.

2. An Issue raised by commenters
concerning Section 736.22(a)(2) was
whether to provide specific guidance
concerning Federal statutes which
impose duties on the Secretary.

The alternatives are (a) not to cite
the Secretary's specific duties imposed
by other laws which would need to be
followed in a Federal program, (b) to
provide a general statement about the
laws imposing duties on the Secretary
under Federal law, without specifying
which laws, and (c) to specify those
laws which definitely impose duties on
the Secretary, emphasizing those acts,
and leave open the Idea that there
may be other relevant Federal laws.

One commenter felt that the Office
was attempting to incorporate the pro-
visions of specific acts into the regula-
tory program of the Act and, in doing
so, would create confusion. Another
commenter felt that this Section
should be deleted since it included the
phrase, "all relevant Federal laws,"
rather than restricting It to those laws
which protect society and the environ-
ment. Another commenter felt that a
Federal program should notify all Fed-
eral personnel and permittees of the
requirements for compliance with Fed-
eral and State statutes which are de-
signed to preserve and protect natural
and cultural resources.

The Office selected the third alter-
native-to specify those laws which
definitely impose duties on the Secre-
tary, thus emphasizing those acts, and
leave open the Idea that there may be
other such Federal laws. The Secre-
tary must undertake those duties
when promulgating and implementing
a Federal program, whether or not the
laws are enumerated in the regula-
tions. Consequenty, deleting this Sec-
tion provides neither guidance nor
awareness of requirements, as the se-
lected alternative does.

Another commenter questioned
whether the Office has legal authority
under the Act to incorporate the Fed-
eral statutes listed in this Section.
This suggestion was not accepted. The
Office believes it has such authority as
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explained in the preamble to 30 CFR
770.12(c).

3. Section 736.22(b) raised the issue
of whether the Office has the authori-
ty to designate lands as unsuitable for
all or certain types of surface coal
mining in a Federal program. One
commenter felt that such a designa-
tion by the Federal government may
be a usurpation of State land use au-
thority and a possible Violation ot the
10th Amendment. Under. Section
504(a) of the Act, the Office has au-
thority for designating lands as un-
suitable for all or certain types of sur-
face coal mining one year after imple-
mentation of a Federal program.

4. Section 736.22(c) raises the issue
of whether the Office should specify
in these rules the procedures for co-
ordination with other Federal agencies
on the review.an issuance of permits.

The alternatives considered were
either (1) to specify the coordination
process, including which permits need
to be issued first and the portions of
the permits which iill satisfy the
Office requirements or (2) to allow the
coordination process to be determined
when each Federal program is promul-
gated.

One commenter felt that the Office
might not be trying to avoid duplica-
tion and should clarify whether it is
requiring copies of applications filed
with appropriate agencies. Another
commenter felt that the rules lack
substantive guidance concerning,, the
EPA and DOI interprogram coordina-
tion and that a second permit program
could be required of owners or opera-
tors in the coal industry.

The Office chose the alternative of
allowing the coordination process fo
be determined when each Federal pro-
gram. is promulgated. The processes
involved will need to be resolved on a
State-by-State and agency-by-agency
basis, and any need for the Office to
have copies pf applications for permits
required by other Federal statutes and
standards could be considered in the
promulgation of the Federal program.

§736.22 Contents of a Federal program
and

§ 736.23 Federal program effect on State
laws or regulations.

Sections 736.22(a)(3) and 736.23(b)
raise the issue of whether a Federal
program should be required to adopt
the existing State program with revi-
sions necessary only to bring the inad-
equate provisions of the State pro-
gram into compliance with provisions
of the Act.

One alternative considered Is to re-
quire the adoption of the existing
State program including more strin-
gent provisions, with necessary revi.
sions to bring inadequate portions of
the State program into compliance
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with the Act and regulations. The
other alternative is to allow the Direc-
tor to determine which provisions of
the State programs are most. suited to
a Federal program for the State.

Two commenters felt that the Of-
fice's function Is to enforce only the
minimum requirements of the Act and
leave additional and more stringent re-
quirements to the State. Two com-
menters warned of the precedent in
which a Federal, officer can, at the of-
ficer's discretion, supersede a statute
of a State. Another commenter felt
that the Director should not be arbi-
trarily required to impose more strin-
gent performance standards than
those of the Act. Another commenter
felt that a Section should be added to
the rules that would require a Federal
program to adopt the existing State
program, with the only revisions being
those necessary to jbring inadequate
portions of the State program into
compliance with the Act and the regu-
lations.

The Office selected the alternative
of requiring-the adoption of the exist-
ing State program, including the more
stringent provisions, with the neces-
sary revisions to .bring inadequate por-
tions into compliance. The Office will
not preempt and supersede more strin-
gent State laws that are consistent
with -the Act but will incorporate
those portions into the Federal pro-
gram. Section 504(a) of the Act gives
the Office the responsibility to consid-
er the nature of the State's terrain,
climate, and biological, chemical, and
other relevant physical conditions.
Section 505(a) requires that, unless in-
consistent with the Act and these reg-
ulations, State law shall continue in
effect. More stringent State land use
and environmental controls are not to
be construed as inconsistent (Section
505(b)). In requiring the more strin-
gent standards of a State program, the
Office would be promulgating and im-
plementing a program more suited to
the State, especially considering the
fact that the more stringent standards
would have been designed relative to
that particular State and would have
utilized the State's expertise in deter-
mining whether specified, more strin-
gent provisions are needed to protect
some aspects of its land, air or water
resources.

SUBCHAPTER D-FEDERAL LANDS PROGRAM

PART 740-GENERAL REQUIREMENTS
FOR- SURFACE COAL MINING AND
RECLAMATION ON FEDERAL
LANDS

Part 740 sets forth the general defi-
nitions and administrative responsibil-
ities for surface coal mining and recla-
mation operations on Federal lands.

The major objective of the Sub-
chapter is to ensure that coal explora-
tion and surface coal mining and recla-
mation operations, involving Federal
lands and Federal coal interests,
comply with the spirit and intent of
the Act.

Authority for this Part is contained
in Sections 102, 201, 512, 523, 701, and
711 of Pub. L. 95-87, 91 Stat. 448, 449,
483, 510, 516, 523, (30 U.S.C. 1202,
1211,-1262, 1273, 1291, 1301): and 41
Stat. 437, as amended (30 U.S.C. 181 et
seq.).

§ 740.1 Scope and purpose.
A new paragraph Section 740.1(e)

has been added governing the requir-
ments for establishing a schedule for
compliance with the permanent regu-
latory program. Proposed Paragraphs
(e) and (f) ol this Section have been
renumbered (f) and (g), respectively.

§ 740.2 Objectives.
1. As proposed, Section 740.2, "Ob,

jectives," states that the objective of
Subchapter D is to ensure that coal
exploration and surface coal mining
and reclamation operations involving
Federal coal comply with the require-
ments of the Act, Subchapter D and
all other applicable State and Federal
laws. -L

2. Some commenters have chal-
lenged the authority of the Office to
include any provisions in Its regula-
tions relating to coal exploration.
They have objected to inclusion of the
term "coal exploration," in Section
740.2, and requested deletion of: (1)
references to use of the term "explora-
tion plan" in Section 741.18(a)(2), (2)
the provisions delegating responsibili-
ty to the Regional Directors for In-
spection and enforcement of coal ex-
ploration operations within the permit
area in Section 743.4, and (3) explora-
tion performance standards set forth
in Section 744.11.

The basis of the challenge Is the
contention that the Office has no au-
thority for coal exploration under the
Act because Section 512(e) of the Act
provides that "coal exploration on
Federal lands shall be governed by
Section 4 of the Federal Coal Leasing
Amendments Act of 1975 (90 Stat.
1085), and, therefore, Congress in-
tended that coal exploration continue
to be governed by the Federal Coal
Leasing Amendments Act and would
not be affected by the Surface Mining
Act.

The Office has carefully considered
the argument presented and has con-
cluded that it does have authority to
regulate coal exploration operations
which are conducted within the
permit area and that the commenters
have misconstrued the intent of Con-
gress in enacting Section 512(e) of the
Act.
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Section 512 of the Act provides that
State and Federal programs must in,
clude a requirement that coal explora-.
tion operations be conducted in ac-
cordance with exploration regulations
issued by the regulatory authority. It'
requires that such regulations include
the requirement that persons intend-
ing to conduct coal exploration file an
advance notice with the regulatory au-
thority and provisions requiring recla-
mation in accordance with the per-
formance standards in Section 515 of
the Act. Without the addition of Sec-
tion 512(e), coal, exploration oper-
ations on Federal lands would be gov-
erned by the procedure for authoriza-
tion to conduct coal exploration in
Section 512(a).,

The legislative history of H.R. 2, the
bill which became Public 'Law 95-87,
shows that Parargaph (e) was added
by the House Interior Committee on
Interior and Insular Affairs (see
House Report 95-218, 94th Cong., 1st
Sess. p. 66). Although the Committee
Report does not state the reason for
the addition, the Office believes that
the most logical reason is that the
Committee realized that by enactment
of Section 4 of the Federal Coal Leas-
ing Amendments Act of August 4,
1967, (90 Stat. 1085; 30 U.S.C. 201(b))
the Congress had already authorized
the Secretary of the Interior to re-
quire that coal exploration on any
land subject to the Mineral Leasing
Act shall be conducted pursuant to.
coal exploration licenses and unless
Paragraph (e) was added to Section
512 its procedural provisions would be
in conflict with the Mineral Leasing
Act coal licensing provisions.

The commenter's argument that
coal exploration on Federal lands is
controlled by the Mineral Leasing Act
and not the Surface Mining Act over-
looks the important fact that Section
4 of the Coal Leasing Amendments

-Act specifically provides that coal ex-
ploration licenses may not be issued
on any lands on which a coal lease has
been issued. Thus, Section 4 of the
Coal Leasing Amendments Act does
not regulate coal exploration oper-
ations which take place within the
permit area on leased lands. There are
no other Federal laws regulating such
operations. Consequently, if the com-
menter's argument is accepted it fol-
lows.that Congress intended the envi-
roninental protection standards of the
Act not to apply to coal exploration-
operations within a permit area. The
Office believes this conclusion is un-.
reasonable in light of the findings and
statement of purposes in Sections 101
and 102 of the Act.

Accordingly, the Office has taken
the position that coal exploration ac-
tivities on Federal lands which take
place as an incidental part of the con-
duct of mining operations within the

permit area are subject to regulation
and control by the Office. The regula-
tions have been carefully drafted to
recognize that the Director, U.S. Geo-
logical Survey, has sole responsibility
for supervising coal exploration activi-
ties conducted outside the permit area
pursuant to coal exploration licenses.

3. Several commenters indicated
that the language "involving Federal
coal interest, regardless of surface
ownership" in Section 740.2 is without
statutory authority and is Inconsistent
with Section 714 of the Act. They sug-
gest deleting this language.

In reviewing this Section, the Office
believes the language is consistent
with Section 701 of the Act which de-
fines "Federal lands" as meaning any
land, including mineral interests
owned by the United States. The
Office also believes the language "re-
gardless of surface ownership" is con-
sistent with Section 714 of the Act, be-
cause this Section, which provides for
consultation with surface owners re-
garding proposals to lease Federal coal,
deposits, addresses preleasing require-
ments. That is, before the Secretary
niay issue a lease, where private sur-
face is involved, the Secretary must
first have the surface owners' written
consent. Once such consent is obtained
.and a Federal coal lease is issued, how-
ever, all coal exploration and surface
coal mining and reclamation oper-
ations are subject to the postlease pro-
visions of Section 740.2, regardless of
surface ownership. Nevertheless, the
Office decided to modify Section 740.2
by deleting the language "coal inter-
ests regardless of surface ownership."
replacing it with the language 'lands,
as defined In Section 700.5. This revi-
sion is editorial in nature, but it pro-
vides greater continuity with language
in the Act and other parts of the regu-
lations.

4. An issue of significant interest in
Part 740 involves the definition of
Federal lands and-the applicability of
the regulations In this Subchapter
when Federal surface and private min-
erals are involved. Comments allege
that the regulations are insufficiently
clear as they relate to the applicability
of Parts 740-745 to situations involv-
ing Federal surface/private minerals.
One commenter Indicates that Con-
gress did not intend to'include private
minerals under Federal surface In the
definition "Federal lands."

-As previously indicated, Section 701
of the Act specifically defines Federal
lands, making no distinction among
various combinations of surface-miner-
al estate ownership; Le., whenever the
Federal Government owns either the
surface, the minerals, or both, It Is
considered Federal lands. The Office
could not find any support for a corn-
reenter's allegation that Congress did
not intend for regulation of mining op-

erations, involving private coal under
Federal surface, under the Federal
lands program. Therefore, the Office
did not accept the alternative to ex-
clude the combination of Federal sur-
face/private minerals from the defini-
tion, because It Is contrary to the defi-
nition of Federal lands as provided by
Congress in Section 701 of the Act.

§740.4 Responsibilities.
This Section sets forth responsibil-

ities relating to the review, approval or
disapproval of cooperative agreements,
mining plans, permit applications,
bonds and insurance and for establish-
ing responsibility for inspection and
enforcement of terms and conditions
of coal exploration permits issued pur-
suant to 43 CFR 3507.

1. Section 740.4(d) and (h), have
been revised to reflect the separation
of mining plan functions from permit
application functions. More detailed
analysis of this revision is provided
under the Preamble discussion of See-
tlon 741.12.

A commenter suggested that the
provisions of Part 740 be more specifi-
cally addressed to cultural resources.
Generally, preservation and protection
of natural and cultural resources are
contained within the provisions of Sec-
tion 740.2, "Objectives," which re-
quires compliance with the Act, this
Chapter, and all other applicable
State and Federal laws. Further, Sec-
tion 740.4(d) provides additional pro-
tection of cultural and historic re-
sources by requiring the Director to
consult with and obtain the consent of
the authorized officer of the Federal
surface managing agency, with respect
to special requirements relating to the
protection of non-mineral resources of
the affected area; cultural and historic
resources are contained within the
context of non-mineral resources. The
Office does not believe that It is neces-
sary to single-out cultural resources or
any other natural resources in the
general provisions of Part 740; howev-
er, to strengthen compliance require-
ments for non-mineral resources, Sec-
tion 740.4(d) has been modified, re-
quiring the Director to assure operator
compliance with special requirements
relating to the protection of non-min-
eral resources in affected areas.

Section 740.4(d) sets forth general
responsibilities for review and approv-
al or disapproval of permit applica-
tions for surface coal mining and rec-
lamation operations on Federal lands.

A commenter suggested that this
provision be modified to clarify the re-
quirement that the Secretary follow
permit approval procedures as speci-
fied in a State-Federal Cooperative
Agreement, where such agreement is
in effect. The Office considered the re-
vision but elected not to accept this al-
ternative, because in conducting his
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review, the Secretary must also take
into account the requirements of the
Mineral Leasing Act of 1920, as
amended, the National Environmental
Policy Act of 1969, and other Federal
laws. Procedures for meeting the re-
quirements of these Acts will not be
addressed in a State-Federal Coopera-
tive Agreement Therefore, require-
ments of threse acts with respect to
consultations and concurrence of,
other agencies which have responsibil-
ities for administering these laws must
be included In the Office's regulations.

2. Sections 740.4(d) and (f) require
the consent or concurrence of the au-
thorized officer of the Surface Manag-
ing Agency relating to special require-
ments and bonding. Comments indi-
cated objection-to this- requireinent,
stating It is contrary to Sections
201(c)(6) and (c)(12) of the Act. These
Sections, allege commenters, require
only consultation and cooperation
with other agencies.

The Office considered deleting the
-consent provision but rejected the al-
ternative. Justification for the 'rejec-
tion is embodied In the Preamble to
the proposed rules: which indicates
-that the consent provision for special
requirements relating to the protec-
tion of natural resources is required by
Section 6 of the Federal Coal Leasing
Amendments Act of 1975 (30 U.S.C.
207(7)). This Section states in part
that "where the land involved is under
the surface jurisdiction of another
Federal agency, that other agency
must consent to the terms of such ap-
proval." The Office and the Secretary
cannot neglect compliance with the re-
quirement of Federal law. Further,
the Office believes .hat the allegation
that the consent or concurrence provi-
sions of Paragraphs 740.4(d) and (f)
are contrary to Paragraphs 201(c)(6)
and (c)(12) Is unfounded; paragraph
201(c)(6) addresses consultation re-
quirements with other Federal agen-
cies having expertise in the control
and reclamation of surface mining,
and Paragraph (c)(12) deals with coop-
eration with other Federal agencies
and State regulatory authorities. Nei-
ther provision prohibits-the Director
from complying with other statutory
consent or concurrence requirements,
nor do they restrict tfie Director froin
establishing internal requirements for
consent between the Office and other
Federal agencies.

§ 740.5 Definitions.
1. One commenter suggested that

the definition of "authorized State
regulatory authority" in Section 740.5
should be expanded to recognize State
separation of authority over explora-
tion and mining activities; in effect,
the regulations should permit recogni-
tion of more than one State regulatory
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authority. This 'concept was not adopt-
ed by the Office.

The Intent and purpose of requiring
a State to designate the State regula-
tory aut]iority is to have a single con-
tact point at the State level for the
Office. This will help avoid any misun-
derstanding and confusion among the
public, the Office and the State in the
administration of the Act and regula-
tions promulgated thereunder. This
position is also consistent with Section
701(26) of the Act which defines
'State regulatory authority" as "the
department or agency In each State
which has primary responsibility at
the State level for administering the
Act." This definition Implies that only
one department or agency is to have
lead responsibility, and It is the posi-
tion of the Office that each State has
the responsibility to identify a single
authorized regulatory authority
within the State government. This
does not preclude the regulatory au-
thority from entering into arrange-
ments 'with other State agencies for
the performance of specific tasks. See
also the Preamble discussion of the
tern "state regulatory authority" in
Section 700.5.

2. Section 740.5 of the proposed
rules contained separate definitions
for "leas& terms and conditions" and
4'lease stipulations." Several comments
questioned the need for the two terms.
As suggested by comments, the text of
Parts 740-745 was reviewed to ascer-
tain the need for separate definitions.
This review indicated that "lease
terms and conditions" and "lease stip-
ulations" were always used in the con-
text of terms, conditions, and stipula-
tions of a lease. After reviewing the
regulations, the Office erected to com-
bine the two definitions.,

3. Several commenters objected t.o
language in Section 740.5 which re-
quires the State regulatory authority
to enforce 'Federal laws and regula-
tions. States indicate they have no
such authority except for that author-
ized by 'the Mineral Leasing Act of
1920, as amended and the Act.

The Office considered the alterna-
tive of deleting or adding language
which would preclude States from en-
forcing terms, conditions, and stipula-
tions based on Federal law, other than
the Mineral Leasing Act and the Act.
'This alternative, however, was not ac-
cepted because adopting it would pro-
hibit the Secretary from fully adminis-
tering his responsibilities under the
Endangered Species Act, the Historic
Preservation Act, and other Federal
laws. The Director has the option to
negotiate, within his authority, the
extent to which he will delegate re-
sponsibility to a State.

4. Commenters suggested that the
reclamation plan provision be ex-'
cluded from the Section 740.5 defini-

tion of "Mining Plau." As written, the
commenters suggest that aggregation
of different functions under a single
term will lead to confision. For this
reason, they suggest restricting the
term "Mining Plan" to the commonly,
understood mining plan reviewed by
the U.S. Geological Survey.

As indicated in the Preamble to the
proposed rules, the term "Mining
Plan," as defined by the Office is In-
tended to reflect the fact that both
the Mineral Leasing Act of 1920, as
amended, and the Act require a, recla-
mation and operation plan to be filed,
and that surface coal mining and rec-
lamation may not be conducted unless
a mining plan has been approved by
the Secretary (30 U.S.C. 207(c) and 30
U.S.C. 1273). Therefore, the term
"Mining Plan," as defined in Section
740.5, must include the requirements
of both the Mineral Leasing Act and
the Act..Such data and information Is
essential to the Secretary's review and
approval or disapproval .of the Mining
Plan and the subsequent issuance of a
permit by the Director. For these rea-
sons the Office elected not to accept
the commenter's suggestion.

.5. One commenter indicated that the
definition of "operator" was ambigu-
ous, suggesting that It be revised to re-
flect that an operator could involve an
"entity, including any independent
contractor." Review of the regulations
revealed that the definition of opera-
tor in Section 740.5 Is unnecessary,
since it is a duplication of that con-
tained in Section 701.5. The term has
been deleted from Section 740.5, The
commenter's suggested revision Is also
unnecessary since the term "person,"
as used in the definition of operator In
Section 701.5, Is defined in Section
700.5, and It includes the alternative
language recommended by the corn-
menter.

PART 741-PERMITS
Authority for this Part is contained

in Sees. 102, 201, 506, 507, 508, 509,
510, 511, 513, 514, 515, 516, 517, 522,
523, 527, 701 and 711, Pub. L. 95-87, 91
Stat. 448, 449, 473, 474, 478, 479, 480,
483, 484, 485, 486, 495, 498, 507, 510,
513, 516 and 523. (30 U.S.C. 1202, 1211,
1256, 1257, 1258, 1259, 1260, 1261, 1263,
1264, 1265, 1266, 1267, 1272, 1273,1277,
1291 and 1301); and 41 Stat. 437, as
amended (30 U.S.C. 181 et. seq.).

Part 741 provides for application, re-
vision, renewal and cancellation of
permits to conduct surface coal mining
operations on Federal lands. Its pur-
pose is also to ensure that surface coal
mining and reclamation operations on
Federal lands are conducted only after
the Department, has determined that
reclamation as required by the Act Is
feasible.
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Some commenters objected to inclu-
sion of the permit application require-
ments arguing that much of the infor-
mation required -to be contained in
permit applications for mines involv-
ing federally-leased coal was duplica-
tive of requirements for obtaining
Federal leases. The Office made no
changes in the regulations in that
regard, for several reasons. First, the
Act establishes an independent regula-
tory scheme for coal mining from that
under the Federal Coal Leasing
Amendments Act. Under the Act,
permit applications must be made
available to the public at public offices
near the locality of mining. Informa-

"tion merely in Department of Interior
files on a Federal coal lease would not
meet the requirements of the Act.
Second, where a cooperative agree-
ment exists under 30 CFR Part 745,
the applicant must make application
information available in an organized
fashion to the State regulatory au-
thorify for scrutiny in the State per-
mitting process. Third, Federal lease
decisions do not include much of the
information needed for the Act per-
mits. Finally, lease decisions are made
a substantial period of time before the
permit application process. Thus, lease
information may not be sufficiently
current for the applicant to bear its
burden of proving entitlement to a
permit.

§ 74LI Scope.-
1. Section 741.1 has been restruc-

tured. Its provisions are now limited to
the requirements for permits to con-
duct surface coal mining and reclama-
tion operations on Federal lands. A
new Section 741.2, "Objectives," has
been added as a result of restructuring
Section 741.1.

-§ 741.4 Responsibilities.
1. Section 741.4 sets forth the gener-

al obligations under which surface
coal mining and reclamation oper-
ations'may be conducted. 'Commenters
suggested adding provisions in this
Part requiring the regulatory authori-
ty to notify an applicant within 90
days if a permit application to conduct
surface coal mining and reclamation
operations is complete. Commenters
indicate that it is Important to know if
an application is deemed complete if
an applicant is to continue operating
under an approved mining plan
beyond the time existing operations
are to have approved permits under
the permanent regulatory program.
They further contend that when faced
with the possibility of having to devel-
op information for permit applica-
tions, time is often of essence to the
applicant.

Alternatives to the notification
issue, analyzed by the Office, included
the 90-day notification period suggest-
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ed and the alternative to treat the no-
tification process as a procedural Item
within Office manuals and directives.

The first alternative, although It
would-provide a fixed time limit, is not
reasonable because It would create the
possibility that permit applications
could be considered approved by de-
fault, if for some reason the Office
could not respond within the 90-day
time limit. For example, delays caused
by excessive workload, staffing prob-
lems, or preparation or publishing of
an environmental Impact statement
could exceed the 90-day period, there-
by causing approval by default. This
would place the Secretary In a tenuous
situation of possible violation of his re-
sponsibility to approve mining plans
under the Mineral Leasing Act of 1920,
as amended. This alternative was,
therefore, determined unacceptable.

In resolving the "notification of
completeness" issue, the Office deter-
mined that the provisions of Sections
741.4(a) and 740.4(a) adequately cover
the Office's and the Secretary's re-
sponsibilities for reviewing and ap-
proving or disapproving permit appli-
cations and mining plans. In the Of-
fice's Judgement, any additional spe-
cific requirements relating to the "no-
tification of completeness" Issue are
procedural and are best handled in the
manner of developing Office manuals
and directives.

2. Several commenters suggested
that States be given sole responsibility
for review and approval of permits.
They alleged that Section 741.4(b),
which requires Joint review of the au-
thorized State regulatory authority
and the Director perpetuates "dual-
ity" of administration when State-Fed-
eral Cooperative Agreements are in
effect.

The Office explored three alterna-
tives to the proposed rules, ranging
from deletion of the Section 741.4(b)
entirely to giving States full authority
to approve permits. Neither of these
alternatives was determined to be ac-
ceptable. Deleting Section 741.4(b) en-
tirely would leave the States and the
public uninformed on important pro-
cedural items. Giving the States sole
authority to approve permits was also
unacceptable as it is not a legal alter-
native because of the interrelationship
between permits and mining plans.
Section 523(c) of the Act specifically
prohibits the Secretary from delegat-
ing his responsibility to approve
mining plans to the States; permits
may not be approved until the Secre-
tary has approved a mining plan.
Thus, there is no legal basis for dele-
gating sole responsibility to the State
to approve mining plans.

3. Section 741.4(c) sets forth the col-
lective responsibilities of the mining
supervisors, the authorized officer of
the surface managing agencies, and
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the Regional Director as they relate to
formulation of special requirements to
be included in mining and reclamation
plans. One commenter suggested that
the language of this Section be revised
to indicate that the mining supervisor,
in consultation with the authorized of-
ficer and the Regional Director,
should formulate special require-
ments. Such revision, however, infers
that the mining supervisor has the
lead responsibility in developing spe-
cial requirements across a broad area
of mining and reclamation operations.
This is contrary to the intent of this
Section and to the legal authorities,
e.g., the Mineral Leasing Act of 1920,
as amended and the Act, governing
the functional responsibilities for coal
leasing, mining, and reclamation oper-
ations.

4. Another commenter suggested
that Section 741.4(c) should be rewrit-
ten to specifically describe the US.
Geological Survey (USGS) responsibil-
ity for review and recommending ap-
proval of a mining plan under 30 CFR
211. This alternative was not accepted
by the Office. It is contrary to the
intent of Section 7414(c), which is
merely specifying that certain authori-
ties, collectively, are responsible for
formulating special requirements for a
broad area of mining and reclamation
operations. Further, the Office be-
lieves that USGS responsibilities, as
they relate to mining and operations
plans, are adequately covered in Sec-
tion 740.4(h). This Section specifically
points out that review of the mining
and operations plan section of the
mining plan is the responsibility of the
USGS.

5. A new paragraph (d) has been
added to Section 741.4 to reflect the
separation of permit approval func-
tions from the mining plan function.
Further analyses of this regulatory
change may be found In the Preamble
discussion for Section 741.12.

§741.11 General Obligations.
1. Section 741.11, "General Obliga-

tions," has beem revised and renum-
bered. Paragraphs (a), (a)Ci), (a)(ii), (b)
and (c) have been renumbered (c)(1),
(c)(2), (b), (d) and (e), respectively.
New Paragraphs (a), (1) and (2) have
been added.

2. Section 741.11(a) and (a)(i) of the
proposed rules (741.11(c)(1) and
741.11(c)(2) as renumbered) describe
permit requirements for operators
who are conducting or who intend to
conduct surface coal mining oper-
ations on Federal lands. Numerous
commenters objected to the require-
ment that an application for a permit
be filed within two months after the
effective date of the final regulations,
specifying that this is an unreasonably
short time-period. Commenters gener-
ally argued that a two month time-
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frame was totally inadequate for gath-
ering of certain environmental data,
because certain permit requirements
in Part 779, 780, 782, and 783 would re-
quire up 'to one year or more for data
to be collected.

In resolving the Issue of when a Fed-
eral lands program should become ef-
fective, the Office examined three al-
ternatives. One would require permit
filing consistent with the require-
ments of a State or Federal program
once such a program is implemented.
The Office rejected this alternative
since Section 523(a) explicitly directs
the Secretary to promulgate and im-
plement a Federal 'lands program
within one year of enactment of the
Act. Delaying the implementation of
Federal lands, program to coincide
with the provisions of Sections 503(a)
and 504(a) of the Act is legally unac-
ceptable, as the maximum time limit
for implementing the Federal lands
program would extend far beyond the
12-month time period intended by
Congress.

A second alternative analyzed by the
Office would require making the per-
manent program performance stand-
ards of Subchapter K applicable upon
the effective date of the regulations,
followed by a complete permit applica-
tion filing within one year of the ef-
fective date. This altbrnative would
follow the precedent of the initial pro-
gram regulations which made initial
performance standards' applicable to
all lands on and after the effective
date of the regulations on lands from
which- the coal had not been removed
(30 _CFR 710.11(d)). Under the consid-
ered alternative, this concept would be
extended by requiring compliance
with the final performance'standards
upon effective date of the regulations.
At the same time, operators would be
given up to 12-months from the-effec-
tive date of the regulations to collect
certain field data required under Parts
779, 780, 782 and 783, which is neces-
sary for filing a complete-permit appli-
cation pursuant to Section 741.13. This
alternative, the Office believes, would
fulfill the mandate of Congress to pro-
mulgate and implement a Federal
lands program within the time period
specified in Section 523(a) of the Act,-
It also would provide sufficient lead-
time for the operator to gather neces-
sary data for the permit application
and subsequent review, approval or
disapproval by the Secretary.

Although the second alternative,
would adequately cover all areas of
concern expressed by the commenters,
the Office rejected this alternative be-
cause it is not sufficiently responsive
to the various existing or potential
mining operations and situations. In-
stead, the Office adopted a third alter-
native which, by adding a new section,
requires each operator having an ap-
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proved mining plan to comply with
the permanent performance standards
of Subchapter K six months after the
effective date of the regulations. How-
ever, where performance standrirds re-
quire modification of an approved
mining plan, as determined by the reg-
ulatory authority, the time for compli-
ance may be extended up to 12 months
from the effective date of the final
rules. This alternative, the Office be-
lieves, provides the flexibility to en-
force compliance of specific perform-
ance standards on a-case-by-case basis
while maintaining the rapid imple-
mentation schedule intended by Con-
gress in Section" 523(a) of, the Act. A
full permit application will be required
two months after a State or Federal
program is infplemented for the State
in which the operation is located. This
will provide adequate time for collec-
tion and analysis of all required data.
It will also assure that the operator .is
not required to apply for a Federal
permit on one schedule, followed
within a few months by an application
for a permit under a State-Federal co-
operative agreement which requires
the operator to obtain a State permit.

For a discussion of the regulation of
existing structures on Federal lands,
see the Preamble to 30 CFR 701.11.

3. Section 741.11(a)(il) of the pro-
posed rules (Section 741.11(b) as re-.
numbered)" -specified that wherever
surface coal mining operations involve
both Federal and private lands, the
operations on private lands must be
conducted' in accordance with the re-
.quirements of Part 741. The intent of
this Paragraph is to afford protection
o4 Federal lands from surface coal
mining activities on private lands,
where such operations involve both
Federal and private ownerships. These
provisions were challenged by numer-
ous commenters who contended that
the operating requirements imposed
by the Office exceeded the authority
granted under the Act.

The Office analyzed several alterna-
tives to the proposed rules in Section
741.11(a)(l). Deleting the requirement
entirely-was determined unacceptable
since publicly owned lands would not
be adequately protected. Therefore,
this alternative would be in violation
of Section 102 (a) through (e) of the
Act. A second alternative would be to
add a proviso which limited or con-
strained the applicability of this Sec-
tion to only those situations where the
private lands comprised -a relatively
small part of the mine plan and when
the State concurred with such action.
This alternative was also rejected by
the Office since it fails to provide pro-
tection for operations involving Feder-
al lands where they comprise less than
major portion of the mine plan.

A third alternative considered would
require a single permit for operatiois

involving both Federal and non-Feder-
al lands. This concept allows an oper-
ation to be reviewed as a complete
unit. The single permit option, howev-
er, Would require a Federal program or
a State program and a State-Federal
Cooperative Agreement under an ap-
proved State program to b6 operation-
al. Since It was concluded that the
Secretary has no authority to impose
Federal lands program requirements
on non-Federal lands this alternative
was not acceptable.

The Office explored a fourth alter-
native to the proposed provisions of
Section 741.11(a)(i). This alternative
would authorize surface coal mining,
operations on Federal lands, provided
contiguous operations on intermingled
private lands did not'adversely impact
the adjacent Federal lands. This alter-
native provides the necessary protec-
tion for Federal lands while maintain-
ing the right of the State to adminis-
ter surface coal mining and reclama-
tion operations on private and State
lands. This alternative was rejected,
however, since protection of Federal
lands would be totally dependent upon
State actions on private lands and the
degree of cooperation between the
Office and the State, particularly in
States that do not have State-Federal
Cooperative Agreements.

A fifth alternative analyzed by the
Office would require, as a condition of
departmental approval to begin or
continue operations on Federal lands,
operations on intermingled non-Feder-
al lands to be conducted in a manner
which will not preclude compliance
with the performance standards in
Subchapter K on Federal lands. While
affording the desired protection for
Federal lands, this alternative permits
States to enforce fully environmental
protection standards required by the
Act on. operations conducted on pri-
vate land§. This alternative was deter-
mined the most acceptable of those
analyzed and was, therefore, adopted
by the Office.

.4. Section 74.11(b)(2) of the pro-
posed rules (Section 741.11(d)(2) as re-
numbered) specified that an operator
could conduct surface coal mining and
reclamation activities beyond the date
for filing a permit application, as re-
quired, in Section 741.11(a), provided
the Office has not yet rendered an ini-
tial decision with respect to an appli-
cation. Several commenters allege that
the term "initial decision" is vague
and that an operator who has submit-'

Sted a complete permit application
should be permitted to continue oper-
ations until the Secretary has ren-
dered a final or appealable decision, if
necessary, on a permit application.

The Office has reviewed the provi-
sions of Section 741.11(b)(2). To Clar-
fy the meaning of this term, this Sec-
tion has, therefore, been revised to
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specify that operations may continue
to be conducted until the Director (in
lieu of the Secretary) has rendered a
final decision with respect to the
permit application pursuant to the
procedures in Sections 741.21(a) (4) or
(5). This revision reflects the changes
in approval of mining plan and permit
applications in Section 741.12. It also
is closely related to the provisions of
Section 741.21(5), which provide for
applicant appeals of final decisions
made by the Director.

§ 741.13 Relation of Permit to lilning
Plan.

1. Section 741.12(a) of the proposed
rules (Section 741.13(a) as renum-
bered) provides guidance for submit-
ting permit applications, including
permit fees, copies required, and appli-
cation contents. Several commenters
objected to the proposed provisions of.
Section 741.12(a) which stated that,
"the amount of the fee shall be deter-
mined by a fee table published by the
Director." They assert that the regula-
tory authority should have much
greater flexibility in establishing filing
fees, citing as authority Section 507(a)
of the Act which states, ". . . the
permit fee may be less than but shall
not exceed the actual or anticipated
cost of reviewing, administering, and
enforcing such permit issued pursuant
to a State or Federal program." Com-
menters allegations are further sup-
ported by the Senate Committee
Report (95-128), page 75, which ad-
dresses this issue by stating: "The
Committee, however, intends to allow
the regulatory authority complete lati-
tude to set the fee at a nominal rate if
it so desires... :'

The Office concurs that Congress in-'
tended to provide the regulatory au-
thority with flexibility in setting
permit application fees. Section
741.13(a) has, therefore: been revised
to provide that the permit fee shall
not exceed the actual or anticipated
administrative costs of reviewing,- ad-
ministering and enforcing the applica-
tion. Further, the amount of the fee
may be determined by either using a
fee schedule published by the Direc-
tor, or as determined pursuant to a
State-Federal Cooperative Agreement.
In adopting this alternative, the
Office believes that the regulations
are fully responsive to the intent of
Congress to provide flexibility in es-
tablishing filing fees.

2. Section 741.12(c) of the proposed
rules (Section 741.12(c) as renum-
bered) outlines the content require-
ments of applications including: the
reclamation and operation plans re-
quired by 30 CFR 780 and 30 CFR 784;
the legal, financial, compliance and re-
lated information required by 30 CFR
778 and 30 CFR 782, as appropriate;
and the environmental resource data
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required by 30 CPR 779 or 30 CFR
783, as appropriate.

One commenter suggested that See-
ti6n 741.12(c) require only a permit re-
vision rather than an entire permit ap-
plication for the initial permit under
the Federal lands program. This proc-
ess, as suggested, would include filing
copies of all existing State permits and
revisions and requiring only such addi-
tional material as required at the time
of filing under Office regulations.

In reviewing Sections 506, 507, and
508 of the Act, the Office believes that
Congress clearly intended for permit
applications pursuant to an approved
State program or a Federal program
be complete in all respects. The re-
quirement that all operators file a new
and complete permit application Is
found in Section 506(a) which states,
"No person shall engage in or carry
out on lands within a State any sur-
face coal mining operations unless
such person has first obtained a
permit issued by such State pursuant
to an approved State program or by
the Secretary pursuant to a Federal
program.. .' with exception for con-
tinued operations pending the initial
administrative decision. The Office be-
lieves that Section 523(a) of the Act,
which requires that the Federal lands
program incorporates "all of the re-
quirements of this Act" requires com-
pliance with Section 506 and that a
new permit application must be filed.
Accordingly, the commenter's recom-
mendation was not accepted.

3. Section 741.12(c)(1) of the pro-
posed rules specifically stated that a
permit application shall be submitted
as a part of a mining plan. One corn-
menter alleged that Section
741.12(c)(1) was confusing, since it
first specified that a permit applica-
tion is part of a mining plan, then sub-
sequently indicated in Section
741.12(c)(3) that the mining plan is
part of a permit application. The corn-
menter.recommended that the permit
application functions be separated
from the mining plan functions.

The Office has reviewed the permit
application requirements of the pro-
posed Section 741.12 rules and agrees
with the commenter that this Section
was confusing. Consequently, the
Office has elected to adopt the com-
menter's recommendation to separate
permit application functions from the
operations and reclamation plan func-
tion required by the Mineral Leasing
Act of 1920, as amended. This revision
was accomplished by adding a new
Section 741.12 which outlines the rela-
tionship between permits and mining
plans, as defined by the Office. Sec-
tion 741.12(c)(1) of the proposed rules
(Section 741.13(c)(1) as renumbered)
to limit the contents of permit applica-
tions to that authorized by the Act.
This specifically excludes proposed
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rules, Section 741.12(c)(I)(iv), which
required submission of the operation
and reclamation plan (mining and op-
erations plan) required by 30 CFR 211.

To avoid any misunderstanding, the
Office has elected to provide the fol-
lowing discussion and analysis of the
interdependent relationship of the
mining permit and reclamation plan
requirements of the Act and the oper-
ations and reclamation plan provisions
of the Mineral Leasing Act of 1920, as
amended.

Section 6 of the Mineral Leasing Act
of 1920, as amended requires that an
operations and reclamation plan, in-
volving Federal coal leaseholds must
be submitted for the Secretary's ap-
proval. This plan Is prepared in detail
and shows how the lessee proposes to
meet development, production, re-
source recovery and protection, dili-
gence, and maximum economic recov-
ery requirements of the Mineral Leas-
ing Act as amended. The Surface
Mining Control and Reclamation Act
of 1977 does not supersede the Secre-
tary's responsibility to approve or dis-
approve operations and reclamation
plans. Its only impact is to prohibit
the Secretary from delegating such re-
sponsibility to States. Therefore, the
Office must recognize and incorporate
the mandates of the Mineral Leasing
Act of 1920, as amended, into the Fed-
eral lands program required by the
Act. A mining permit cannot be issued
without an approved operation and
reclamation plan.

As previously stated, Section 523(a)
of the Act specifies that "the Federal
lands program shall, at a minimum, in-
corporate all of the requirements of
this Act. .. ." Therefore, the Federal
lands program must include the
permit application requirements of
Sections 506 and 507 of the Act and
the reclamation plan requirements of
Section 508 of the Act. Thus it be-
comes apparent that surface coal
mining and reclamation operations on,
Federal lands are governed by the in-
terrelated, dependent requirements of
two separate laws. That is, a surface
coal mining and reclamation permit
required by Section 506 of the Act
cannot be Issued unless the Secretary
has approved an operations and recla-
mation (mining and operations) plan
required by the Mineral Leasing Act of
1920. as amended. Conversely, an ap-
proved operations and reclamation
plan does not constitute authority to
commence surface mining and recla-
mation operations. As an administ-
tive procedure, the Office has elected
to combine the requirements of both
Acts, as described, into a "mining
plan," as defined in 30 CFR 740.5.

After further consideration, the
Office has elected to adopt administra-
tive procedures for the review and ap-
proval of permit applications and
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mining plans which differ somewhat
from the procedures in the proposed
rules. Under the revised procedures
the permit application and the mining
plan will be filed with the appropriate.
Regional Director, who will review
these documents to determine their
completeness and compliance with ap-
plicable laws and regulations, and con-
duct the consultations, conferences
and public hearings required by Sub-
chapter D of the regulations. After
the Regional Director has completed
his review and the public hearing is
held, the permit application and the
mining plan will be forwarded to the
Director. The Director will review the
permit application and the Secretary
will review the mining plan. When the
Director determines the permit appli-
cation is in order he will inform the
Secretary, that he is prepared to ap-
prove a permit. The Director, U.S.
Geological Survey, will review ,the
mining and operations plan required
by the Mineral Leasing Act of 1920, as
amended. The Director will issue a
permit upon notification by the Secre-
tary that he has approved the mining
plan.

4. The purpose of Section
741.12(c)(2) of the proposed rules (Sec-
tion 741.13(c)(2) as renumbered) is to
notify applicants, seeking authoriza-
tibn to conduct spedial categories of
mining, of additional information re-
quirements applicable to speclaf cate-
gories of mining. Commenters found
that the language of this Section was
unclear and could be interpreted as a
provision to submit information re-
quired by 30 CFR 785 for all special
categories of mining listed, regardless
of applicability.

In reviewing the irovisions of Sec-
tion 741.12(c)(2), the Office concurs
that the proposed language is subject
to misinterpretation, and has elected
to revise this provision to specify that
the information required pertains only
to the special category or categories of
mining proposed by the applicant.

§ 741.13 - Permit applications.
1. Section 741.13(a)(1)(ii) (Section

741.12(c)(1)(iii) as proposed) requires a
reclamation and operation plan meet-
ing the requirements of 30 CFR 780 or
30 CFR 784, as appropriate. Addition-
ally, these provisions also require in-
formation relating to the method of
mining, the mining sequence, and the
proposed production rate for the life
of the mine. The intent and purpose
of the latter requirement is to provide
the Office and the Secretary with data
which are essential in Identifying and
determining the magnitude of environ-
mental Impacts and whether to ap-
prove or disapprove a permit applica-
tion or a mining plan.

2. One commenter indicated that
"production rate for the life of the-
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mine," as used in Section
741.12(c)(11(ili) of the proposed rules
(Section 741.13(c)(1)(iii) as renum-
bered) is difficult to predict, due to
contractflal changes, manpower, equip-
ment, operating costs, etc. The com-
menter suggested that only total pro-
posed production be required.

The Office did not accept the com-
menter's alternative language because
data in Section 741.13(c)(1)(iii) as re-
numbered, relates to - method of
mining; the mining sequence, and the
proposed production rate for the life
of- the mine as required by 30 CFR
211. However, since these require-
ments will be met under the provisions
of 30 CFR 211, the language relating
to the method of mining, the mining
sequence, and the proposed produc-
tion rate for the life of the mine has
been 'deleted from Section
74t13(c)(1)(iii) to avoid redundancy.

§741J4 Requirements for special oper-
ations.

The title of Section 741.13 (Section
741.14 as renumbered) was changed to
read Requirements for special oper-
ations in response to commenters' ob-
jections to an additional permit for
special operations. The change reflects
the Office's intent to allow special op-
erations to be included in permit appli-
cations. Also, permit application Para-
graphs (I), (j) and (k) have been added
to incliude auger mining, coal process-
ing plants and support facilities and-in
situ coal processing activities under
this Section.

§ 741.17 Criteria for Permit Approval or
Disapproval.

1. Section 741.16 has been revised.
Section 741.16(a) is renumbered See-
tion 741.17; a new Paragraph (a) has
been added, Section 741.16(a) has been
deleted and its provisions included in

.new Section 741.22. Proposed Para-
graphs (b) and (c) of Section 741.16
have been combined and restructured,
and now incorporate the proposed re-
quirements by reference under new
Paragraph (b). Section 741.16(e) and
741.16(f) have been renumbered Sec-
tion, 741.17(c) and Section 741.17(d),
respectively.

2. Section 741.16(e) of the proposed
rules (Section 741.17(c) as renum-
bered) specified that no permit involv-
ing operations on Federal lands in a
State having an approved State-Feder-
al Cooperative Agreement shall be ap-
proved until both the Director and the
authorized State regulatory authority
have concurred in issuance of the
'Permit. The purpose of this require-
ment is to provide full protection for
Federal lands.

Sevefal commenters indicated that
the language of proposed Section
74L16(e) should be revised to allow
State .approval of permits on lands

within th6 permit area which are pri
vate or State lands. Commenters con-
tend that the Secretary'has no author-
Ity to control development on private
and State lands if a State program has
been approved. The commenter sug-
g'ests that without the recommended
revision, the proposed rules language
may be inconsistent with some State-
Federal Cooperative Agreements.

, The Office does not believe that the
requirements of Section 741.16(e) pro-
hibit a State from taking action on
non-Federal lands, except for the pro-
visions of Section 741.11(b) which re-

'quires Federal permittees, desiring to
conduct operations on intermingled
Federal and non-Federal lands, to con-
duct such operations in a manner
which does not preclude compliance
with the performance standards of
Subchapter K onFederal lands. Fur-
ther, the Office believes the language
of Section 741.16(e) is consistent with
existing practice. The Office, there-
fore, did not accept the commenters'
alternative language.

3. Two commenters objected to the
proposed Section 741.16(f) which re-
quires that a permit application not be
approved unless It Is demonstrated
that the applicant has complied with
each requirement of all other applica-
ble Federal laws. The commenters con-
tend that there is no statutory justifi-
cation for Imposing this requirement
on the applicant and the Procedure
would be an alministrattve nightmare.
They recommend deleting the para-
graph in its entirety.

The intent of Section 741.16(f) was
not to Impose unreasonable, burden-
some' requirements on the applicant.
Rather, this Section is intended to
insure that the applicant show that he
has complied with the requirements of
applicable Federal laws, Support for
the Office's position is contained In
Section 510(b) of the Act which re-
quire that a permit application be
complete and meet all requirements of
the Act and the State or Federal pro-
gram. Further, the Secretary has no
legal authority to exempt an operator
from compliance with other existing
laws and regulations. Section 702(a) of
the Act specifically states that It does
not supersede, amend, modify, or
repeal the requirements of other Fed-
eral laws. The commenter's suggested
alternative to delete Section 741.16(f)
was, therefore, not accepted.

§ 741.19 Availability of information.
1. Section 741.18(a)(1) of'the 'pro-

posed rules (Section 741,19(a)(1) as re-
numbered) Is intended to delineate be-
tween information which will be open
to public inspection and copying and
that which will be kept confidential
and not made a matter of public
record. One commenter suggested that
data relating to stripping ratios be spen
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cifically identified as not subject to
public inspection and copying. The
commenter alleges that such data re-
veals the ultimate economics of the
operation and .should, therefore, be
kept confidential.

The Office considered the alterna-
tive to exempt data relating to strip-
ping ratio from public inspection and
copying. The Office believes, however,
that the alternative is without statu-
tory authority and would be inconsist-
ent with the provisions of Section
508(a)(12) of the act which explicitly
identifies the information to be kept
confidential. Therefore, the alterna-
tive was not accepted.

2. Section 741.18(a)(2) of the pro-
posed rules (renumbered Section
741.19(a)(2) provide that all explora-
tion or mining and reclamation por-
tions of the application, required
under Section 508 of the Act and
which are not required to be disclosed
by the Freedom of Information Act
and 43 CFR 2, shall be handled as con-
fidential material. The intent of this
Paragraph is to protect only propri-
etary data from disclosure. However,
as proposed, this provision did not
clearly state the intent. Accordingly,
the Paragraph was revised to specify
that only information which is exempt
from disclosure under the Freedom of
Information Act shall be held confi-
dential.

Commenters suggested that "explo-
ration" be excluded from the provi-
sions of Section 741.19(a)(2), indicat-
ing that Part 741 does not apply to ex-
ploration. For those reasons discussed
in Section 740.2 OSM believes it does
have authority to regulate exploration
within the permit area, but specific
reference to "exploration" has been
deleted from Section 741.19(a)(2) inas-
much as information relating to explo-
ration is required by Section
741.13(c)(1)(iii) to be included in the
mining and reclamation plan.

3. Section 741.18(b) of the proposed
rules (renumbered Section 741.19(b))
establishes that information in a
permit, required to be kept confiden-
tial under other provisions of this Sec-
tion, must be clearly marked as confi-
dential information by the applicant.
Data so marked shall be kept separate
from other portions of the application.
The-purpose of this Section is to pro-
tect applicant rights as they relate to
confidentiality.
. One commenter suggested that this
Section be revised by adding language
which provides that failure to mark
appropriate data as "Confidential In-
formation" by the applicant would be
construed as a waiver of confidential-
ity. Adoption of the commenter's rec-
ommended language would preclude
an agency from having to determine
whether or not a claim of confidential-
ity is asserted for unmarked informa-
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tion on the permit application. The
Office elected to adopt the suggestion
since it avoids imposition of an admin-
istrative burden on an agency.

Also, commenters suggested revising
the language in this Section to clearly
indicate that the Office or the regula-
tory authority is responsible for phys-
ically separating pages marked confi-
dential from other portions of the ap-
plication. This, the commenters allege,
will help insure that confidential ma-
terial will not be Inadvertantly re-
leased to the public. The Office con-
curs that information marked "Confi-
dential" should be physically separat-
ed from other portions of the applica-
tion. It does not agree that the Office
should be responsible for separating
confidential and non-confidential ma-
terials. Section 741.18(b) of the pro-
posed rules (741.19(b) as renumbered)
has, therefore, been revised to specify
that the applicant is responsible for
marking and separating such data
from other portions of the application.
The Office is responsible for ensuring
that "Confidential" material is kept
separate and not made available to the
public.

§ 74120 Permit review processing for op-
erations on National Forest System
lands.

1. Proposed Section 741.19 (renum-
bered Section 741.20 and retitled for
the final rules) sets forth permit appli-
cation or permit revision consent re-
quirements for operations on Federal
lands within the boundaries of Nation-
al Forest System Lands.!The Intent is
to disclose fully to 'the Secretary of
Agriculture operations affecting lands
within the National Forest System
and to receive his concurrence for
those Operations.

2. One commenter objected to the
consent provisions of Section 741.19 as
proposed and suggested that the Sec-
retary of Agriculture should be per-
mitted only to comment on a permit
application or permit revision. The
commenter cites Sections 201(c)(6)
and 201(c)(12) of the Act as authority
for only requiring consultation and co-
,operation with other agencies.

The Office elected not to accept the
alternative language suggested. Sec-
tions 201(c)(12) and 201(c)(6) of the
Act do not preclude the Secretary
from promulgating regulations requir-
ing other Federal agency consent to
issue permits for surface coal mining
and reclamation operations where
those operations have a direct Impact
on lands under the jurisdiction of that
agency. Further, the Surface Mining
Control and Reclamation Act of 1977
does not supersede, amend, modify, or
repeal provisions of other Federal
laws. Section 207 of the Mineral Leas-
Ing Act, as amended, (30 U.S.C. 207(c))
specifically requires "... that where
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the surface of Federal lands to be
leased is under the jurisdiction of an
agency other than the Department of
the Interior that other agency must
consent to the approval of the mining
plan."

Finally Section 522(e) of the Surface
Mining Control and Reclamation Act
prohibits surface coal mining oper-
ations on any Federal lands within the
boundaries of any national forest
unless the Secretary of the Interior
finds that there are no significant rec-
reational. timber, economic, or other
values which may be incompatible
with and surface mining operations
and surface operations are incident to
an underground coal mine, or where
the Secretary of Agriculture deter-
mines, with respect to lands which do
not have significant forest cover with
those national forests west of the
100th meridian, that surface mining is
in compliance with the Multiple-Use
Sustained-Yield Act of 1960 (16 U.S.C.
528 note), the Federal Coal Leasing
Amendments Act of 1975 (30 U.S.C.
181 note), the National Forest Man-
agement Act of 1976 (16 U.S.C. 1600
note), and the Surface Mining Act.
Obviously, the provision that surface
coal mining operations can be permit-
ted on Federal lands in national for-
ests west of the 100th meridian only
where the Secretary of Agriculture
makes the required determination is a
requirement that he must consent to
the proposed mining operations.

§741.21 Review of permit applications.
1. Proposed Section 741.20(a) (re-

numbered Section 741.21(a)) provides
that the Director shall be responsible
for reviewing a complete permit appli-
cation and all other related data Sev-
eral conimenters indicate that the Di-
rector should make such a review
within a specified time period. Coin-
reenters argue that this would facili-
tate the review process and would
assure timely approval of a permit ap-
plication. Time periods of 30 days and
60 days were recommended.

In order to comply with the require-
ments of Section 514(a) of the act, the
Office has revised Section
741.21(a)(4)(1) to provide that if an in-
formal conference is held under Sec-
tion 741.18 the Director shall give his
written findings on the permit applica-
tion to the permit applicant and par-
ties to the conference within 60 days
from the date of the conference.
Where no Informal conference is held
Section 514(b) of the act provides that
the regulatory authority notify the
applicant within "a reasonable time"
of approval or disapproval of a permit
application. Given the complexity of
the procedures for review of permit
applications relating to Federal lands
the Office has elected not to provide a
fixed time limit at this time.

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



14980

Section 741.20(a) (renumbered Sec-
tion 741.21(a)) has been revised to re-
flect administrative procedures and re-
sponsibilities adopted by the Office
for the review of permit applications.
For example, responsibility for the ini-
tial review of applications, comments
on proposed applications and the
review of records of informal confer-
ences is assigned to the Regional Di-
rector, who will recommend approval
or disapproval of applications to the
Director. The Office believes this pro-
cedure will speed up the review proc-
ess by assuring to the extent possible
that permit applications are complete
before they are forwarded for final
review by the Director. In addition,
this Section is revised to reflect the
secretarial decision that the Director
is responsible for approval or disap-
proval of permit applications. Accord-
ingly, the provision In the proposed
rules that the Director make a recom-
mendation to the Secretary on approv-
al or disapproval has been deleted. "

Paragraph (a)(4) has been revised by
adding a provision for notice to be
given by the Director of his decision to
approve or disapprove a permit appli-
cation to the applicant, interested par-
ties and the State regulatory authori-
ty if there is a State-Federal coopera-
tive agreement. - The authority for
these requirements is Section S14(a) of
the Act. (A discussion of the basis and
purpose of these requirements may be
found in the Preamble discussion of 30
CFR 785.)

2. As proposed, Part 741 contained
no provisions fdr appeals from deci-
sion to approve or disapprove permit
applications. The reason for this omis-
sion was that the Department had'not
decided upon procedures for appeals
and administrative review. Section
514(c) of the act requires that within
30 days after an applicant is notified
of the final decision of the regulatory
authority on a permit application the
applicant or any person with an inter-
est which is or may be adversely af-
fected may request a hearing on the
reasons for the decision. The Act fur-
ther provides that if the Secretary is
the regulatory authority the hearing
shall be of record and governed by 5
U.S.C. Section 554. To meet these re-
quirements, Paragraph 741.21(a)(5)
has been added to provide that an
appeal from the final decision of the
Director on a permit application can
be taken to the Department's Office of
Hearings and Appeals as provided in
30 CFR 787.11. Hearings by the Office
of Hearings and Appeals are governed
by the rules in 43 CFR 4.

3. Section 741.20(b)- of the proposed
regulations which provided that the
Director require the applicant to file a
performance bond before issuance of a
permit, has been deleted for the
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reason that this requirement is now
covered by Section 741.22.

4. Proposed Sections 741.20 (c) and
(d) (741.21(b) and 741.21(c) as renum-
bered) have been revised to conform to
the comparable provision in 30 CFR
Section 786.17 (c) and (d).
;5. Proposed Section 741.22 (renum-

bered Section 741.24) has been revised
to reflect the administrative procedur-
al change to transfer responsibility for
approval of permits or-permit revision
to the Director.

Accordingly, Paragraph (b) provides
that the Director, upon recommenda-
tion of the Regional Director, may re-
.quire revision or modification or per-
mits, instead of the Secretary. A new
Paragraph (d) is added prbvidng that
revisions to permits which require a
modification of an approved mining
plan may not be approved until the
Secretary approves the modification
of the mining plan.

§ 741.24 Review of approved permits and
permit revisions.

1. The purpose of Section 741.23 (re-
numbered Section 741.24) is to estab-
lish procedures for the assignment, or
sale of rights granted under a permit
issued pursuant to Subchapter D.
Paragrapli (c) of this Section specifies
that the Bureau of Land Management
and the Geological Survey must give
consent prior to the approval or disap-
proval of an application for transfer,
assignment or sale of rights.

2. Comments received stated that it
is unreasonable for an operator to
have to gain.the approval of several
agencies for traisfer, assignment, or
sale of rights granted under a permit,
further, suggesting that Section
201(c)(12) of the Act charges OSM
with the responsibility to avoid, dupli-
cation'with other regulatory agencies
.when possible. The commenter, there-
fore, suggests that in transfer, assign-
ment or safe of rights actions, the Re-
gional Director need only obtain the
recommendation of the Bureau of
Land Management and the Geological
Survey in lieu of concurrence, as
stated in the regulations.

The reason for the requirement to
.obtain the- consent of the Bureau of
Land Management and the Geological
Survey is that these agencies have ad-
ministrative responsibility for assuring
compliance with requirements of the
Mineral teasing Act, is amended. For
example, the Bureau is responsible for
approval of transfers, assignments or
subleasing of leasehold rights under
regulatidns in 30 CFR 3506. These reg-
ulations include a determination that
the transferee is qualified to hold a
lease or that he has a sufficient bond.
The Geological Survey is reasonable
for determining that rents and royal-
ties due have been paid. The Office
had no legal authority to make these

determinations, nor is It authorized to
approve a transfer unless the Bureau
and the Geological Survey concur In
the transfer. Accordingly, the recom-
mended revision was not accepted.

PART 742-BONDS AND LIABILITY
INSURANCE ON FEDERAL LANDS

1. This Part sets forth bonding and
liability insurance provisions for sur-
face coal mining operations on Federal
lands. Its purpose, Is to set forth the
procedures and requirements and to
ensure compliance with the terms,
conditions, and stipulations of a coal
lease, license, or permit issued pursu,
ant to the Mineral Leasing Act of
1920, as amended, and the Act, and to
inform the public and permit appli-
cants on procedure for setting bond
amounts.

Authority for this Part is contained
in Sees. 102. 201, 507, 509, 519, 523, and
715, Pub. L. 95-87, 91 Stat. 448, 449,
474, 479, 501, 510, and 525 (30 U.S.C.
1207, 1211, 1257, 1259, 1269, 1273, 1305;
and 41 Stat. 437, as amended (30
U.S.C. 181 et seq.).

§ 742.4 Responsibilities.
Section 742.4 sets forth the responsi-

bilities of the Director with respect to
the form, determination of amount,
the release and the forfeiture of per-
formance. No comments were received
regarding this section and It is adopted
as proposed.

§ 742.5 Definitions.
1. Section 742.5 contains definitions

of the terms "Federal lease bond" and
"Federal lessee protection bond." No
comments were received regarding this
section. However, in order to avoid any
confusion it should be understood that
the word "permittee" as used in the
definition of Federal lessee protection
bond and in 30 CPR 742.13 means a
person to whom a special use permit is
issued by the Bureau of Land Manage-
ment or other surface managing agen-
cies and is not intended to apply to
persons issued a permit to conduct sur-
face coal mining and reclamation oper-
ations on Federal lands.

2. One commenter suggested adding
a new Section 742.6 describing bonding
requirements on Federal lands, where
a State-Federal cooperative agreement
was in effect. The provisions of the
new Section, as suggested, would in-
clude guidance for establishing the
amount of the bond and the payee, re-
lease procedures and liability, and for.
feiture responsibility and authority.
The commenter contends that the new
Section will correspond to bond provi-
sions contained in existing State coop-
erative agreements.

Except for the suggested language
which would make a bond payable to
both the United States and the State,
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the Office believes that the corn-
menters alternative language would
duplicate provisions contained in Part
745. Section 745.12(a) requires States
with cooperative agreements to en-
force State program requirements of
which the bonding provisions in Parts
800-808 are a part. These bonding re-
quirements are explicit and detailed as
they relate to establishing bond
amount, release proceedings, forfeit-
ure responsibility and authority. This
part of the'commenters alternative
was, therefore, not accepted. The
Office did, however, elect to add anew
Paragraph (b) to Section 741.12, which
expands the bond payee to include the
State regulatory authority where sur-
face coal mining operations on Federal
lands are being administered under a
cooperative agreement.

§ 742.13 Federal Lessee Protection Bonds.
1. Section 742.13 sets forth the re-

quirements under whici an applicant
is to present evidence of execution of a
Federal lessee protection bond or un-
dertaking. A bond is required when
the applicant cannot obtain written
consent from the Federal lessee or
permittee of the surface estate to
enter and commence surface coal
mining operations. In lieu of written
consent the bond secures payment of
any damages to the surface estate for
damage to the crops or tangible im-
provements of the lessee or permittee
caused by surface coal mining oper-
ations.

2. Several commenters suggested
that the Federal performance bond
should be reduced by the amount cov-
ered by the Federal lessee protection
bond. Their rationale is that this
would eliminate double coverage, as
they believe the Federal lessee protec-
tion bond would cover some of the
damages covered by the performance
bond.

The Office analyzed two alternatives
to the proposed language of Section
742.13. The first would require clarifi-
cation of the requirements of the Fed-
erar lessee protection bond and the
performance bond to avoid overlap.
The Office rejected this alternative, as
the requirements of Sections 742.12
and 742.13 clearly indicate that the
bonds in question are for separate pur-
poses. Section 715 of the Act also
specifies that, the Federal permittee
or lessee shall be protected from dam-
ages to the surface estate -which the
operations will cause to the crops or
tangible improvements; the amount of
the bond must be set by a court if thb
Federal lessee and the operator cannot
agree.

A second alternative* would provide
reduction of the performance bond by
the amount of the Federal lessee pro-
tection bond as suggested by the com-
menters. This alternative was also de-
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termined unacceptable. Performance
bonds provide protection for compli-
ance with terms, conditions, and stipu-
lations of a lease, license, or permit
issued pursuant to the Mineral Leas-
ing Act of 1920, as amended, and the
Surface, Mining Control and Reclama-
tion Act of 1977. Federal lessee protec-
tion bonds, on the other hand, are for
the benefit of a Federal lessee having
certain specified authorized uses of
the surface of the land subject to
mining. As previously indicated, the
two bonds in question cover separate
-values and do not overlap.

§ 742.12 Performance bonds.

§742.15 Form of performance bonds.

§742.16 Terms and conditions of perform-ance bonds.
Proposed Sections 742.12. 742.15, and

742.16 set forth provisions for per-
formance bonds covering surface coal
mining and reclamation operations on
Federal lands. These Sections pre-
cluded self-bonding on Federal lands
to ensure the highest level of protec-
tion possible for public resources,

1. Numerous comments were re-
ceived objecting to the exclusion of
self-bonding on Federal lands. Corn-
menters generally argue that prohibi-
tion of self-bonding in Sections 742.12,
742.15, and 742.16 will not provide any
higher standard of protection of
public resources. They further indi-
cate that self-bonding is permitted in
other Interior-related programs, e.g.,
oil and gas operations. Consequently,
they believe prohibition of self-bond-
ing for surface coal mining and recla-
mation operations is discriminatory.

The Office thoroughly examined the
alternative to extend self-bonding re-
quirements to operations involving
Federal lands. Authority for self-bond-
ing is contained within the framework
of Section 509(c) of the Act, provided
the regulatory authority chooses to
exercise the option to permit self-
bonding.

In its review the Office decided that
the prohibition of self-bonding could
discriminate against certain segments
of the coal mining industry. Further,
the Office believes that the require-
ments for self-bonding in 30 CFR
806.11(b) are sufficiently detailed and
comprehensive to ensure a high-level
of protection for Federal lands. Addi-
tionally, the Preamble to the proposed
rules specifically invited comments on
the bonding issue, and the Office did
not receive any comments supporting
exclusioi of self-bonding on Federal
lands. The Office has, therefore, elect-
ed to *adopt the commenters alterna-
tive permitting self-bonding on Feder-
al lands.

2. Section 742.12 has also been re-
structured to include a new Paragraph
(b) indicating that performance bonds
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must be made payable to both the
State and the United States where a
State-Federal cooperative agreement
is in effect. This protects both the
Federal stewardship responsibility and
the State regulatory authority respon-
sibility in the event of default.

3. Section 742.15 establisheg the
form of performance bonds. A new
Paragraph (C) has been added to re-
flect the Office's decision to permit
self-bonding. under the requirements
of 30 CFR 806.11(b). The reader
should review the discussion of Part
806 in the Preamble as to the basis for
determining self-bonding acceptabil-
ity.

4. Section 742.16 sets forth terms
and conditions of performance bonds,
including the duration and area cov-
ered by the bond. Paragraph (b) of the
proposed rules has been deleted, be-
cause this requirement is already cov-
ered by Section 742.14. Paragraph (c)
of the proposed rules has been renumn-
bered (b), accordingly.

§742.17 Terms and conditions for liabiliy
insurance.

1. Section 742.17 of the proposed
rules outlined the terms and condi-
tions for liability insurance for Feder-
al lands. As with the performance
bonding requirements of Section
742.12, It was proposed that the self-
insurance provisions of 30 CFR
806.14(d) not apply on Federal lands.
The intent was to provide the highest
level of liability insurance protection
for operations involving Federal lands.

Comments concerning the exclusion
of self-insurance provisions were simi-
lar to those received on the self-bond-
ing issue. Commenters generally ex-
pressed concern that the provision to
exclude self-isurance on Federal
lands would not provide added protec-
tion and that It is discriminatory to
permit self-insurance on private lands
and exclude Federal lands. No corn-
ments were received In support of the
exclusion.

Based.upon the comments received
the Office reviewed Its position con-
cerning the exclusion of the self-insur-
ance provision on Federal lands. The
Office considered two alternatives.
The first would be to authorize self-in-
surance on Federal lands without
regard to the position taken by the
States. Consideration was given to in-
equity which would result in situations
were intermingled Federal and private
lands were included in a Federal
permit and the State had elected not
to permit self-insurance on private
lands. The second alternative would be
to authorize self-insurance on Federal
lands only in instances where a State
has established self-insurance require-
ments in an approved State program
which comply with 30 CPR-806.14(d).
Adoption of this alternative would
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avoid any conflict between State and
Federal rules on the matter. Accord-
ingly, the Office elected to adopt this
alternative.

§ 742.18 Release of bonds.
Section 742.18 establishes require-

ments for release of bonds on Federal
lands. This Section has been modified
by including a new Paragraph (c),
specifying that the Regional Director
maust notify and consider the non-Fed-
eral surface owners comments prior to
releasing a performance bond. Pro-
posed Section 742.18(c) has been re-
numbered Section 742.18(d).

PART 743-NSPECTiONS, ENFORCE-
MENT, AND CIVIL PENALTIES-
FEDERAL LANDS

This Part sets forth responsibilities
and procedures for inspection of sur-
face coal mining and reclamation oper-
ations and assessment of civil penal-
ties on Federal lands. It also specifies
general operator obligations as they
relate to right of entry and availability
of records and equipment for inspec-
tion by the authorized officer and the
public.
. Authority for this Part is contained
in Section 102, 201, 517, 518, 521, 523,
and 525 of Pub. L. 95-87, 91 Stat. 448,
449, 498, 499, 504, 510, and 511 (30
U.S.C. 1202, 1211, 1267, 1268, 1271,
1273, and 1275); and 41 Stat. 437, as
amended (30 U.S.C. 181 et seq.).

§ 743.4(a) Responsibilities.
1. Section 743.4(a) specifically ad-

dresses the Regional Directors' re-
sponsibility for inspection and en-
forcement of coal exploration and sur-
face coal mining and reclamation oper-
ations on Federal lands within the
permit area to ensure compliance with
all applicable performance standards
and requirements of the approved ex-
ploration or mining permit.

2. One commenter suggests this pro-
vision is not In accord - with, Section
512(e) of .the Act which states that
coal exploration on Federal lands shall
be governed by Section 4 of the Feder-
al Coal Leasing Amendments Act of
1975 (90 Stat. 1085). The commenter
asserts that under this .Section of the
Act the Secretary is authorized to
issue exploration licenses .on unleased
Federal coal; exploration licenses are
not to be issued on leased Federal coal.
Therefore, the commenter believes
that the language of Section 743.4(a)
Is usurping power which Congress did
not intend for the Office to have.

The commenter's rationale regard-
ing the Secretary's authority and re-
sponsibility under Section 4 of the
Federal Coal Leasing Amendment Act
of 1975 Is correct. However, neither
Section 743.4(a) or any provision of
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subehapter D require a coal explora-
tion license on leased lands, as suggest-
ed by the commenter. This Section is
intended to bring exploration oper-
ations, not covered by other provisions
of law, under regulatory control,
thereby affording protection against
surface disturbance and adverse envi-
ronmental impacts, as intended by the
Act. The commenter's suggestion that
this Section be deleted was, therefore,
not accepted. Instead, a new Section
740.4(h) has been added to clarify Fed-
eral agency responsibilities as they
relate to exploration operations on: (1)
unleased lands; (2) leased land outside
a permit area; and (3),permitted lands.

3. Section 743.4(c) outlines the
Mining Supervisor's inspection-and en-
forcement responsibilities as they
relate to development, production, and
resource recovery, including royalty
audits and other non-Field , inspec-
tions.

One commenter interprets this Sec-
tion to give the Mining Supervisor the
authority to inspect and enforce all
terms, conditions and stipulations, in-
cluding environmental protection
standards, of the lease, license, or
permit issued pursuant to the Mineral
Leasing Act of 1920, as amended, and
the Surface Mining Control and Recla-
mation Act of 1977. The Office has re-
viewed the provisions of Section
743.4(c) and believes that, as stated,
the requirements of this Section clear-
ly limit the Mining Supervisor's area
of compliance responsibility to devel-
opment, production, resource recovery,
etc., as required by the Mineral Leas-
ing Act of 1920. Commenter's suggest-
ed alternative to add the additional
language "excepit for site specific re-
quirements relating to protection of'
the environment" was not accepted.

4. Section 743.4(d) of the proposed
rules specified that the authorized of-
ficer of the surface managing agency
shall -inspect leases and permit areas
to ensure protection of non-coal Fed-
eral resources and the postmining use
of affected lands. The intent is to
insure that the surface managing
agericy, with its special expertise, has
adeqpate administrative control and
enforcement of provisions relating to
non-coal resources over whicl It has
management responsibility. One com-
menter suggested deleting this entire
Paragraph, indicating it perpetuates
"duality" of administration between
the Office and other Federal agencies.
As proposed, the commenter con-
cludes, the surface managing agency
would play nearly an Identical role as
the Office and the State in the inspec-
tion and enforcement of terms, condi-
tions,_ and stipulati6ns of a lease, li-
cense, or permit.

The Office analyzed two alternatives
to the proposed rules. Deleting Section
743.4(d) entirely, as suggested by the

commenter, was determined unaccep-
table as it eliminates recognition of
the responslbilities of the surface
managing agency under laws other
than SMCRA. Such action, the Office
believes, Is also contrary to the Admin-
istrative Procedures Act which pro-
vides for public disclosure of govern-
mental processes, and procedures,

A second alternative to the proposed
rules. involves clarification of Section
743.4(d) to indicate that the surface
managing agency Is respionsible for ad-
ministration and enforcement of laws
and regulations dealing with the Use
and disposal of non-coal resources and
materials. This alternative clearly sep.
arates the surface managing agency's
role from OSM's, thus. removing any
doubt for management responsibility
over non-coal resources. The Office
elected to adopt this alternative by re-
vising Section 743.4(d) to indicate that

-the surface managing agency has the
responsibility to ensure compliance
and enforcement of other Federal reg-
ulations and laws relating to the use
and disposal of other non-coal re-
sources and unleased non-coal miner-
als in the permit area, except those
uses authorized under the terms, con-
ditions, and stipulations of the lease,
license, or permit pursuant to surface
coal mining operations.

§ 743.11 General obligations.
1. Section 743.11(a) sets forth "right

of entry" provisions required of the
operator. As proposed this Section de-
scribed right of entry as including the
access and means for any authorized
Federal employee to inspect mining
operations. The intent of these provi-
sions Is to implement Section 517(e)(8)
which provides that the regulatory au-
thority shall have a right of entry to
any surface coal mining and reclana-
tion operation.

2. One commenter suggested that
the requirement that the operator
provide "access and means," to the
mine site is unreasonable. The com-
menter indicates that in circumstances
involving early development of mines
in,remote areas, the provisions of Sec-
tion 743.11(a) would be construed jto
require a light plane or helicopter to
be on 24-hour standby. The com-
menter suggests that the regulations
be revised to require that the operator
be required to provide the use of land-
ing facilities only,

The Office elected to accept the
commenter's suggestion and has de-
leted "means" inasmuch as Section
517(a)(3) of the Act does not require
an operator to provide a means of in-
spection.
-3. Section 743.11(b) establishes oper-

ator requirements for making appro.
priate records and monitoring equip.
ment available to authorized inspec-
tion officials. The purpose is to ensure
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prompt availability. of records and
monitoring equipment to ensure com-
pliance with all- appropriate Federal
laws and regulations.

Comments received suggested that
Section 143.11(b) should be modified

• to specify that only records required
by the Act and the regulations pro-
mulgated thereto should be subject to
the provisions of this section. Corn-
menters do not believe the authorized
representative should have access to
or copy records not required by the
Act or regulations or those records not
associated with demonstrating compli-
ance. Additionally, the commenters
suggest adding the language, "If any
such records which are copies are
marked or considered confidential by
the-operator, the copies will be treated
as confidential and not disclosed to
the public."

The Office concurs with the com-
menters' argument that records which
must be made available to the author-
ized officials be limited to those re-
quired under Section 517 of the Act
and the regulations. Section 743.11(b)
has been revised accordingly.

This Office believes commenters'
concerns regarding confidentiality of
records is covered by Sections
507(b)(17) and 508 (a)(12) and (b) of
the Act which specifically designate
information which may or may not be
disclosed to the public. These provi-
sions, the Office believes, are adequate
to protect the operator from public
disclosure of confidential material.
The Office, therefore, did not elect to
revise Section 743.11(b) to include the
suggested additional language relating
to restrictions on the release of confi-
dential nformation.

4. Section 743.11(c) has been revised
to indicate that search warrants will
not be needed by authorized Federal
representatives when conducting in-
spection and enforcement duties under
Paragraph (a) of this Section, or when
reviewing/copying records or inspect-
ing monitoring devices under Para-
graph (b) of this Section.

PART 744-PERFORMANCE
STANDARDS FOR FEDERAL LANDS

Part 744 establishes, requirements
for compliance with performance
standards for exploration and mining
and reclamation operations on Federal

-- lands. This includes compliance with
performance standards upon comple-
tion of operations or abandonment.

Authority for this Part is contained
in Sections 102, 201, 508, 512, 515, 516,
517, 519, 523, 701, and 717, of Pub. L.
95-87, 91 Stat. 448, 449, 478, 483, 486.
490, 495, 498, 501, 510, 516, and 526 (30
U.S.C. 1202, 1211, 1258, 1262, 1265,
1266, 1267, 1269, 1273, 1291, 1301, and
1307); and 41 Stat. 437, as amended (30
U.S.C. 181 et seq.).

1. One commenter indicated that the
provisions of Part 744 do not explicity
specify that the Secretary may require
revision of mining plans to meet
changing conditions, correct oversites,
or implement new statutory require-
ments. The commenter proposed this
section be revised to include a provi-
sion authorizing the Mining Supervi-
sor or the Regional Director, as appro-
priate, to require the operator to
revise or supplement an approved plan
to correct oversites, or to meet new
statutory requirements.

The Office elected not to accept the
commenters proposed revision of Part
744. The Office believes the added pro-
visions suggested by the commenter
are adequately covered under Section
741.24, which requires the Regional
Director to review Issued permits and
to make reasonable revision or modifi-
cation of permit provisions to ensure
compliance with the Act and other
Federal or State laws.

Sections 744.11(a), (aX), (a)(2) and
(a)(3) have been renumbered Section
744.11, (a), (b) and (c) respectively.

§744.11 Performance standard&- Explora-
tion.

1. Section 744.11 sets fortl require-
ments for coal exploration activities
on Federal lands within a permit area.
The purpose Is to ensure that explora-
tion operations or related activities
which are not subject to regulation
under the Mineral Leasing Act of 1920,
as amended or 30 CFR 211, are con-
ducted In a manner which Is in full
compliance with the Surface Mining
Control and Reclamation Act of 1977.

2, One comnmenter objected to the
provisions of Section 741.11 In general,
indicating that OSM does not have
any authority to regulate any type of
coal exploration on Federal lands even
if exploration occurs within an area
which is permitted for surface coal
mining. The commenter, therefore,
suggests deleting Section 744.U In Its
entirely.

For the reasons stated previously in
the discussion of Section 740.2 the
commenter's suggestion to delete the
provisions of Section 744.11 was not
accepted.

§744.12 Performance standards: nflng
and reclamation.

1. Section 744.12 sets forth require-
ments for performance standards for
mining and reclamation operations.
Paragraph (a) of this Section specifies
that all surface coal mining and recla-
mation operations on Federal lands
must comply with the performance
standards in Subchapter K of these
regulations and any terms and condi-
tions of the lease, license or permit.
The intent Is to notify the operator of
all compliance standard requirements.

2. One commenter suggested adding
a paragraph to Section 744.12 specify-
ing that all surface coal mining 'and
reclamation on Federal lands shall be
conducted pursuant to the perform-
ance standards in 30 CFR 211 and any
terms and conditions of the lease, li-
cense, or approved permit. This revi-
sion would specifically consider the re-
quirements of 30 CFR 21L

In reviewing Section 744.12, the
Office concurs that reference to opera-
tor requirements to comply with the
performance standards of 30 CPR 211
should be noted. Accordingly, Section
744.12(a) is revised to recognize that
the operator must also comply with
the regulations promulgated under
the Mineral Leasing Act, as amended
(30 US.C. 181 et seq.).

3. Section 744.12(c) sets forth opera-
tor and mining supervisor responsibil-
Ities when mining operations are being
conducted in sensitive areas and when
such operations encounter or have the
potential for disturbing such areas.
The intent of these provisions was to
provide early warning and assessment
of the consequences should mining ac-
tivities be permitted to continue in the
area.

Comments on Section 744.12(c) indi-
cate that the mining supervisor should
be required to notify the operator in
writing within 15 calendar days of his
decision to allow operators to continue
In situations where unsuspected wells
or bore holes are encountered. The
commenter alleges that under the
emergency circumstances of Section
744.12(c), the operator should be enti-
tled to written certification of the
mining supervisor's decision within a
specified time-period.

The Office did not accept the sug-
gested alternative as It is beyond the
purview of these regulations to require
the mining supervisor to respond
within a fixed number of days. Since
issues covered by this section relate
primarily to the responsibility of the
mining supervisor under 30 CPR 211,
the Office has elected to delete Sec-
tion 744.12(c) in Its entirety.

§744.13 Performance standards: Comle-I tion of operations and abandonment.

L Section 744.13 sets forth operator
requirements for completion of oper-
ations and abandonment, Including
provisions for public notification and
participation in such actions.

2. One commenter suggested that all
reference to the term "approved plan"
In Section 744.13 should be changed to
read "approved permit." The com-
menter did not provide any rationale
for the proposed change.

The text of Section 744.13 has been
revised and now excludes the term
"approved plan." Deletion is a result
of editorial corrections.
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3. As proposed Section 744.13(a)
specified the, protective actions which
an operator must implement upon
temporary abandonment of a mining
operation. The intent is to afford opti-
mum protection for people and ani-
mals against hazards associated with
mining and reclamation operations.

Several commenters indicated that
language requiring that protective de-
vices be placed around "areas prone to
subsidence" is vague and unnecessarily
open-ended. They contend that 'such
areas are difficult to determine, and
that the provisions for protecting sur-"
face facilities which present a hazard
under Section 744.13(a) are adequate
to achieve the Intent of this Section.
, After reviewing Section 744.13(a),
editorial corrections have been made
which incorporate the abandonment
provisions of 30 CFR 816.131 and
817.131 by reference. Thus, the specif-
ic requirements of the proposed Sec-
tion 744.13(a) rules are unnecessary.
This revision eliminates all reference
to "subsidence" and the concern ex-
pressed by the commenters.

Section 744.13(d) as proposed re-
quired the Regional Director to notify
a non-Federal surface owner and con-
sider his/her comnents before recom-
mending that the appropriate bond 11-
ability be terminated. The purpose
and intent of this provision is to pro-
vide for surface owner participation in
bond release proceedings and to
ensure satisfactory reclamation or res-
toration of the surface and facilities
thereon.

One conmenter indicated that this
provision is neither authorized nor
needed and should be deleted. The
owners of fee surface overlying Feder-
al coal, contends the commenter, are
sufficiently protected by Section 714
of SMCRA (30 U.S.C. 1304) and the
regulations promulgated thereunder.

Deletion of Section 744.13(d), as sug-
gested by the commenter, was deter-
mined unacceptable because it would
cause omission of an important re-
quirement of Section 744.13: Comple-
tion of Operations and Abandonment.
Further, the provisions of Section 714
of the Act relate only to consultation
and consent of surface owners to issu-
ance of a Federal coal lease and afford
no protection of surface owners" prop-
erty rights, after a lease has been
Issued. The Office believes this re-
quirempnt is reasonable and -within
the intent of the Act. Instead, the
Office elected to revise the text of Sec-
tion 744.13(d).

PART 745-STATE-FEDERAL
COOPERATIVE AGREEMENTS

Part 745 sets forth procedures for
the formulation and administration of
State-Federal cooperative agreements
authorized under Section 523(c) of the
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Act. This Part also describes the provi-
sions which must be included in an
agreement, establishes criteria for ap-
proval of agreements, and lists au-
thorities and responsibilities reserved
to the Secretary. The objective of this
Part is to provide for uniform applica-
tion of environmental and reclamation
standards to surface coal mining oper-
ations within a State through the ex-
ercise of regulatory authority by the
State.

Authority for this Part- is contained
in Sections 102, 201, 503, 507, 517, 518,
521, and 523 of Pub. L. 95-87, 91 Stat.
448, 449, 470, 474, 498, 499, 504, and
510 (30 U.S.C. 1202, 1211, 1253, 1257,
1267, 1268, 1271, and 1273); and 41
Stat. 437, as amended (30 U.S.C. 181 et
seq.).

Sections 745.11(b)(7), 745.11(f)(4),
745.12(c), 745.14 and 745.18 have been
deleted. In Section 745.4, Paragraphs
(b)(8) and (b)(9) have been renum-
bered Sections 745.11(b)(7) and (b)(8),
respectively. In Section 745.12, Para-
graphs (d), (e), and (f) have been re-
designated Sections 745.12 (c), (d), and
(e). A new Paragraph (f) has been

-added to Section 745.12. Deletion of
Section 745.14 has resulted in renum-
bering subsequent Sections 745.15
'through .17; Deleted Section 745.18
has not been replaced.1. A number of comments received
-objected to the promulgation of any
regulations under this Part. Con-
menters suggested that the public
would be totally confused by these
regulations and that the provisions of
Part 745 will be inconsistent with ex-
isting cooperative agreements execut-
ed under 30 CER 211. Commenters
further specify that the proposed
rules are contrary to harmonious rela-
tionships with the various affected
States, forcing them to accept unrea-
sonable terms.

The Office has elected not to accept
the suggested deletion of all provisions
under Part 745. As stated in the pre-
amble to the proposed rules, failure to
promulgate regulations implementing,
Section 523(c) of the Act would leave
the States, particularly those which
will become eligible for agreements,
and the public completely uninformed
about the procedures for entering into
cobperative agreements and the terms'
and conditions of such agreements and
the circumstances under which such
agreements may be modified or termi-
nated. The Office further believes
that publication of these rules is man-
dated by the Administrative Proce-
dures Act . (5 U.S.C. 552) which pro-
vides that rules of procedures and sub-
stantive rules of general applicability,
adopted as authorized by law and
statements of general policy or inter-
pretation of general applicability,
shall be published in the FEDERA. REG-
ISTER.

In reviewig Its decision to publish
final regulations governing the execu-
tion and administration of cooperative
agreements, the Office does not be-
lieve that agreements executed under
30 CFR 211 will be inconsistent with
the Part 745 regulations. The Office,
however, wishes to clarify any confu-
sion or misunderstanding of the rela-
tionships between the existing cooper-
ative agreements and the require-
ments of Part 745 as follows:

After'the effective date of the regu-
lations in Part 745, pursuant to the re-
quirements ,of Section 523 of the Act,
existing State-Federal cooperative
agreements, entered into pursuant to
30 CFR 211.75, must be revised to
permit States to administer and en-
force the permanent program per-
formance standard requirements of, 30
CFR 816-828, as appropriate. Upon ap-
proval of a State program, such exist-
ing cooperative agreements may Ibe
amended pursuant to 30 CFR 745.12.
Failure to amend an existing coopera-
tive agreement to bring It into full
compliance with the permanent regu-
latory program will cause termination
of the agreement in accordance with
Article IX, Paragraph (c) of the re-
spective existing cooperative agree-
ments. The revised cooperative agree-
ments, when adopted in final form,
will appear at 30 CFR 746 rather than
at 30 CFR Part 211.

§ 745.2 Objectives.
Section 745.2 sets forth the objec-

tives of this Part, providing for State
regulation of surface coal mining oper-
ations on Federal lands where State-
Federal cooperative agreements are in
effect. Several commenters suggested
that this Section be expanded to spe-
cifically point out that one of the
major objectives of cooperative agree-
ments under Section 523(c) of the Act
is to eliminate "duality" of administra-
tion arid enforcement of surface coal
mining and reclamation operations.
They contend that such objective is
also consistent with Article I, Purpose,
of existing cooperative agreements.

The Office believes that total'eliml-
nation of "duality" of administration
is not feasible, because the Secretary
is prohibited by law from delegating
certain responsibilities to a State. Sec.
tion 523(c) of the Act, for example,
specifically prohibits the Secretary
from delegating to States responsibili-
ty for approving mining plans or for
designating certain.Federal lands un,
suitable for mining. Nevertheless, the
Office concurs with the commenters'
alternative language to the extent
that duality of administration should

-be eliminated wherever authorized
under a State-Federal cooperative
agreement. The Office has, therefore,
adopted the commenters' suggestion
to revise Section 745.2, to specifically
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indicate that State regulation of sur-
face coal mining and reclamation oper-
ations will be accomplished under co-
operative agreements, the -basic pur-
pose of which is to reduce duality of
administration and enforcement. This
revision, the Office believes, is respon-
sive to the commenters and is consist-
ent with the language of existing coop-
erative agreements.

§ 745.4 Responsibilities.
1. Section 745.4 sets forth responsi-

bilities and procedures for entering
into, approving, revising, terminating,
administering, and enforcing coopera-
tive agreementd. As -proposed, the
rules were silent with respect to the
State regblatory authority's responsi-
bilities for administering, maintaining,
and enforcing State-Federal coopera-
tive agreements. This Section has,
therefore, been revised, by adding a
Paragraph (d), to recognize the re-
sponsibility of the State regulatory au-
thority.

§ 745.11 Application and agreement.
1. Section 745.11 establishes proce-

dures and information requirements
for submitting applications for cooper-
ative agreements. One commenter rec-
ommended that a new provision
should be added prohibiting the Secre-
tary from entering into a cooperative
agreement until he has obtained the
written concurrence of the Adminis-
tratbr of the Environmental Protec-
tion Agency (EPA). The commenter
suggests this change would be merely
an extension of Section 503(b)(2) of
the Act which requires such action for
approval of a State program.

The Office has elected not to accept
the commenter's suggested revision to
provide for EPA concurrence' on cer-
tain environmental provisions prior to
the Secretary's approval of a coopera-
tive agreement application, because
such a requirement would be redun-
dant. The provision for EPA concur-
rence, as stated by the commenter, is
required pursuant to Section 503(b)(2)
of the Act for State program approval.
Since cooperative agre~nents cannot"
be executed until after a State prom-
gram is approved it therefore follows
that administration and enforcement
under a State-Federal cooperative
agreement must be conducted in full
accord with the necessary require-
ments for a State program.

2. The intent of Section 745.11(a) is
to authorize the Governor of any
State, having an approved State pro-
gram, to. request that the Secretary
enter into a State-Federal cooperative
agreement. Such authorization is re-
stricted to the Governor to ensure
that the highest-Tanking official in
the State is fully informed of a State's
intentions to accept administration

and enforcement of surface coal
mining operations on Federal lands.

Comments suggest that authoriza-
tion to request the Secretary to enter
into a cooperative agreement be ex-
panded to Include the State regulatory
authority. One commenter indicates
that in his State, existing State law
does not permit the Governor to exer-
cise jurisdictional responsibility over
surface coal mining operations. Autho-
rizing the State regulatory authority
to enter Into agreements would pro-
vide the necessary flexibility to meet
individual state needs.

The Office did not adopt the alter-
native language for the reason that
Section 745.11(a) only requires the
Governor to submit the request. Ex-
ecution of the agreement may remain
the responsibility of the State regula-
tory authority.

3. Section 745.11(b), requires that a
request to enter Into a cooperative
agreement include various data. The
intent of this data requirement is to
assist the Office in determining if the
State regulatory authority has con-
flicting responsibilities which could
impair its ability to carry out the ad-
mini trative and enforcement require-
ments of a State-Federal cooperative
agreement.

Some comments received allege that
the requirements of Section 745.11(b)
are too burdensome. They contend
that informatior submitted to OSM
under the State program is sufficient
and additional data requirements of
Section 745.11(b) are unnecessary.

One commenter suggested that all
references to branches of government
not'concerned with mining activities
should be deleted from the provisions
of Section 745.11(b)(2). The corn-
menter indicates that OSM should not
be concerned with mon-mining rebied
government entities.

Other comments received on the
proposed Section 745.11(bX3) indicate
-that the Office should not be con-
cerned with data relating to the loca-
tion and area of non-Federal lands
that will not interfere with mining on
Federal lands. One commenter recom-
mends restating the provisions of Sec-
tion 745.11(b)(3) to include informa-
tion relating only to non-Federal lands
adjoinliig Federal lands.

Another commenter suggested that
Section 745.11(b)(4) be revised to ex-
clude the requirement for data relat-
ing to the disciplines and salaries of
State regulatory authority personnel.
The commenter sees no reason to dis-
close such information which pries
into State affairs and In no way is as-
sociated with mining activities.

Section 523(c) of the Act requires
that the Secretary deteniine In writ-
ing that a State has the necessary per-
sonnel and funding to fully implement
a cooperative agreement. Generally,

information submitted with the State
program is of sufflcient detail to
permit such determination. The Office
believes, however, that the data re-
quired in Section 745.11 is necessary to
properly evaluate a State's capability
to administer a cooperative agreement.
Nevertheless, the Office has reviewed
all the requirements of Section
74511(b) and has determined that
only Section 745.l(b)(7), which re-
quires a description of office space, ve-
hices, laboratory and testing facilities
and associated costs, is unreasonably
burdensome. This requirement has,
therefore, been deleted from the final
rules.

The Office has also rfvlewed the re-
quirements of Sections 745.1l(b)(2)
and 745.ll(b)(3) and has determined
that deletion of these requirements, as
suggested, would affect the Office's ca-
pability to determine the ability of a
State regulatory authority to adminis-
ter and enforce a State-Federal coop-
erative agreement. The Office believes,
that It is necessary to know the entire
range of functional responsibilities
under the jurisdiction of the State reg-
ulatory authority, including staffig
requirements, to determine if the
State regulatory authority can effi-
ciently and effectively assume the ad-
ditional workload of administering and
enforcing surface coal mining and ec-
lamation operations on Federal lands.
The Office, therefore, elected not to
adopt the commenter's suggestion.

The Office concurs with the com-
ment that Section 745.11(bX4) should
be revised to exclude requirements for
submission of data relating to staff
disciplines and salaries. Deletion -of
this equirement will not impair the
Office's ability to determine State
costs of administering a cooperative
agreement and for evaluating and
taking action on grant requests inci-
dent thereto. Section 745.11(b)(4) has
been amended accordingly.

4. Section 745.11(b)(9) of the pro-
Posed rules (745.l(b)(8), as renum-
bered) specified that the Attorney
General of the State must certify that
the State regulatory authority has the
necessary legal and administrative
powers to fully administer a coopera-
tive agreement. The purpose of this
requirement is to ensure the Office
and the Secretary that State adminis-
tration and enforcement of surface
coal mining operations on Federal
lands will not be impaired or jeopard-
ized by conflicting State law, regula-
tion, or policy provisions.

Several comments received ex-
pressed concern that a State Attorney
General can only interpret State laws
and regulations and cannot certify
policy provisions over which he has no
control; rather, policy certification
should be the responsibility of the
State regulatory authority.
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In reviewing the provisions of pro-
posed Section 745.11(b)(9), the Office
determined that the i purpose and
intent of this rule, I.e., to limit Attor-
ney General certification require-
ments to State laws, regulations and
other legal areas within the purview of
thd*Attorney General's responsibility,
was not clearly stated. The Office has,
therefore, elected to revise the re-
quirements of this section by specifi-
cally limiting the certification require-
ment to "State laws, regulations, or
legal constraints." To providd- addi-
tional flexibility at the State level, the
Office also has expanded certification
authority to include the chief legal of-
ficer of the State regulatory authori-
ty, where such a position exists. This
additional flexibility allows- State
agencies which are independent State
regulatory agencies to rely upon their
own legal counsels.

5. Section 745.11(d) sets forth public
hearing requirements for State-Feder-
al cooperative agreements. It provides
that such hearings may be combined
with similar hearings, for the State
program submission under "30 CFR
732. The intent is to eliminate, to the
extent practical, duplication of hear-
ings, and to reduce -administrative
costs.

Several commenters objected to the
consolidation of public meetings under
Section 745.11(d). While acknowledg-
ing that such a protedure might
streamline the process; and reduce
costs, they contend that such practice
may confuse the public. They believe
that misunderstandings ;would arise
with respect to-statements on one pro-
posal, thought to apply to another,
e.g., comments on the State program
applying to the cooperative agree-
ment. The commenters, therefore, be-
lieve that the approval process for
State programs and cooperative agree-
ments should be clearly separated.

The Office agrees with the com-
menters that one public bearing, deal-
ing with both the State program and
the cooperative agreement, may have
some potential for confusing the
public; however, such procedures may
also be beneficial by permitting the
public an opportunity to better under-
stand the relationships between the
two. The Office believes that the posi-
tive attributes of combining the public
hearings, wherever possible, will pro-
vide for greater public understanding
of State programs and their relation-
ship to State-Federal cooperative
agreements. For this reason, the
Office elected not to adopt the com-
menters' recommendation that sepa-
rate public hearings relating to coop-
erative agreements be required.

6. Section 745.11(e) provides for con-
sultation with various Department of
Interior agencies and other surface
managing agencies pribr to the-expira-
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tion of the public comment period on
requests for State-Federal cooperative
agreement. The purpose of this re-
quirement is to ensure that all Federal
agencies having direct interest in sur-
face coal mining and reclamation oper-
.ations, are fully aware of the contents
of the .proposed cooperative agree-
ment, and they have been afforded an
opportunity for comment.

One commenter suggested that the
Environmental 'Protection Agency
(EPA) be included in the "list" of
agencies that must be consulted under'
the provisions ,of Section 745.11(e).
The commenter believes that the EPA,
with Its statutory responsibilities
under the Federal Water Pollution

" Control Act and the Clean Air Act,
should be consulted along with other
agencies-'and sees no reason to limit
the list to surface managing agencies
when the'Act is concerned with envi-
ronmental impacts on air and water as
well.

In setting forth the requirements of
Section 745.11(e), the Office intended
to identify only those agencies which
have immediate, direct relationships
to surface coal mining and reclamation
operations on Federal lands. Consulta-
tion with the Fish and Wildlife Service
is required by Section 7 of the Endan-
gered Species Amendments Act of
1973 as amended (16 U.S.C. 1531-1543)
and the Deipartment regulations in 50
CPR Part 42 (43 FR 874, January 4,
1978) which requires Federal agencies
to consult with the Service whenever
it determines Its activities or programs
may affect species or their habitat
which are designated as endangered.

The Office believes- that addingtPA
to the.required list would set a prece-
dent, requiring the listing of all Feder-
al agencies having even a remote inter-
est in surface coal mining and recla-
mation activities. Rather, It is intend-
ed that other Federal and non-Federal
agencies provide input during 'the
public hearing and'comment period, as
provided in Section 745.11(c). EPA, in
particular, is also consulted in the
State program approval process in ac-
cordance, with Section 732.13(b)(1).
For these reasons, the Office did not
accept.the recommendati6n to include
EPA in the list of agencies to be con-
sulted under the provisions of Section
745.11(e).

7. As previously indicated, numerous
comments objected to the promulga-
tion of any regulations in Part 745.
Commenters acknowledged, however,
that if regulations dealing with State-
Federal cooperative agreements are
published, Section 745.12 should be re-
vised to include all the provisions of
Sections 745.13 through 745.18. Com-
menters contend that such revisions
would eliminate redundancy and un-
necessary regulations. According to

- the commenters, the proposed changes

also would provide the Office and the
States with greater flexibility to make
cooperative agreements responsive to
the individual State needs. The follow-.
ing discussion on Sections 745.13
through 745.18 pertains to the com-
menters suggested revision of Section
745.12 in general.
. Section 745.13 describes those au-
thorities which the Secretary cannot
delegate to any State. As discussed in
the Preamble to the proposed rules
such delegation is prohibited by Sec-
tion 523(c) of the Act, the Mineral
Leasing Act and court decisions on the
National Environmental Policy Act.

,Comments on this Section recom-
mended deletion of Section 745,13,
since they believe "reservation of au-
thority" is adequately covered under
Section 745.12(b). The'Office did not
accept this recommendation, since the
authorities set forth in Section 745,13
are non-delegable and cannot be sub-
jected to negotiation in the process of
formulating a cooperative agreement.

8. Section 745.14 of the proposed
rules provided that the qtate regula-
tory authority be responLible for en-
forcement of all applicable rules and
regulations under the terms of a coop-
erative agreement. The Office concurs
with the commenters' suggestion to in-
corporate these provisions In Section
745.12, because Section 745.14 is basi-
cally repetitive, Its provisions general.
ly contained within the framework of
Section 745.12(a). The Office has,
therefore, adopted the commenters'
alternative to delete Section 745.14.
Correspondingly, Section 745.12(a) has
been modified slightly to indicate that
the State regulatory authority is obli-
gated to both enforce and inspect for
compliance with performance stand-
ards required under the State's ap-
proved program.

9. Section 745.15 of the proposed
rules (Section 745.14 as renumbered)
specifies the conditions for amending
cooperative agreements. All amend-
ments are to be adopted by rulemak-
ing.

The Office did not accept the corn-
menters' suggestion to delete this
Paragraph. Although some conditions
for amending cooperative agreements
are adequately covered by Section
745.12(c), the Office believes that the
requirement to adopt amendments
through the rulemaking proces Is not
appropriate for inclusion as a term in
the cooperative agreement which is
the alternative location for this re-
quirement. Further, analysis of Sec-
tion 745.12(c) indicates that its provi-
sions are more specifically covered by
Sections 745.15 through 745.17; thus,
the Office has elected to delete Sec-
tion 745.12(c).

10. Sections 745.16 and 745.17 of the
proposed rules (Sections 745.15 and
745.16 as renumbered) contain specific
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requirements for terminating or rein-
stating cooperative agreements. Such
requirements, the Office believes,
should not be couched in the frame-
work of the general terms set forth in
Section 745.12, as suggested by several
commenters. For this reason, the
Office did not accept the commenters'
alternative- to delete these require-
ments and incorporate them into Sec-
tion 745.12(c).

11. Section 745.18 of the proposed
rules set forth the procedures to be
followed by the State regulatory au-
thority in the administration of coop-
erative agreements. These require-
ments have been deleted in their en-
tirety, because they are redundant or
have been incorporated into the provi-
sions of Section 745.12. For further
analysis of these revisions, the reader
is referred to the Preamble discussion
for Section 745.12(a) and (b).

12. Section 745.12(d) of the proposed
rules (745.12(c) as renumbered) -pro-
vided for regular reports by the State

-regulatory authority to the Regional
Director. Such reporting is intended to
keep the Regional Director informed
of State administration and enforce-
ment of surface coal mining and recla-
mation operations on Federal lands.
One commenter suggested that this
provision should be much more specif-,
ic. He pointed out that OSM monitor-
ing of State compliance will be largely
contingent on the availability of data
on State enforcement practices, and
that while State regulatory authori-
ties will be required by Section 840.14
to supply such information there must
be separate identification of data re-
lating to Federal lands. Only in this
manner, the commenter contends, can
OSM use its limited fiscal and man-
power resources effectively and effi-
ciently in administering the Act. No
specific text was provided by the com-
menter.

The Office has analyzed this recom-
- mendation and has concluded that

given the requirement in 30 CFR
840.14 that the State regulatory au-
thority shall make available to the Di-
rector and the Regional Director
copies of all documents relating to per-
mits and inspection -and enforcement
actions, there is no justifiable basis for
including a duplicative requirement in
this Part. Moreover, considering the
variations in State programs from
State to State, the preferable proce-
dure is to include specific reporting
formats and data presentation require-
ments in each individual cooperative
agreement. For these reasons, the
Office elected not to accept the com-
menter's suggestions.

13. Section 745.12(f) of the proposed
rules (Section 745.12(e) as renum-
bered) required that cooperative
agreements contain terms for coopera-
tion among the State regulatory au-
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thority and the various involved Fed-
eral agencies to be included in the co-
operative agreement. The purpose of
such terms is to Identify responsibil-
ities and to establish lines of commu-
nication between the State regulatory
authority and the Federal agencies
having direct resource management
responsibilities or regulatory control
over surface coal mining opei-ations.

One commenter suggests that the
provisions of Section 745.12(f) of the
proposed rules imply a settling of dif-
ferences among Interior agencies
within the framework of a cooperative
agreement. The commenter contends
that States should not be subject to
such Federal government Jurisdiction-
al problems. The commenter further
indicates that the provisions of Sec-
tion 745.12(f) of the proposed rules
conflict with at least one existing co-
operative agreement, which provides
that OSM is to act as a contact point
with the State. For these reasons the
commenter recommends deleting this
provision.

The Office analyzed two alternatives
to the proposed rules in Section
745.12(f). Deleting the requirement en-
tirely, as suggested by the commenter,
is unacceptable. Although OSM will
serve as the principal contact point for
the State, there will always be a need
for some contact between the States
and other Federal agencies on mining-
related problems. The Office believes
that such needs must be set out in the
cooperative agreement to Identify Ju-
risdictional responsibilities, areas of
special expertise, and to establish lines
of communication.

A second alternative examined by
the Office would be to make a minor
language revision in Section 745.12(f)
to provide for "coordination" among
the various agencies in lieu of "cooper-
ation" as originally stated. This
option, the Office believes, permits re-
tention of an Important requirement
that cooperative agreements establish
clearly Identified lines of communica-

* tion between the State regulatory au-
thority and the various Federal agen-
cies. At the same time, the Office be-
lieves that this change is responsive to
the commenter's concern "that the
State-Federal cooperative agreement
will be used as an instrument for set-
tling Federal agency differences." This
alternative was, therefore, determined
most acceptable. Section 745.12(f) of
the proposed rules (Section 745.12(e)
as renumbered) has been revised ac-
cordingly.

§ 745.13 Authority Reserved by the Secre-
tary.

1. Section 745.13 describes various
authorities reserved to the Secretary.
The purpose Is to inform the States
and the public of functional responsi-
bilities which the Secretary cannot
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delegate to the States. One commenter
recommends that this Section be
amended to allow States the authority
to enforce Federal and State statutes
designed to protect cultural resources.
The commenter contends that this
Section falls to recognize a State's in-
terest In the cultural resources and in-
formation located within the bound-
aries of the State.

The Office believes that amending
Section1 745.13, as suggested by the
comnmenter, Is Inappropriate. Section
745.13 describes authorities reserved
to the Secretary and is, therefore, not
the appropriate place to delegate en-
forcement authority to the States.
Further, the Office believes that State
regulatory authority for enforcing
provisions relating to cultural re-
sources, although not specifically
stated, Is adequately covered under
Section 745.12, which requires that
agreements contain tdrms obligating
the State regulatory authority to en-
force the requirements of approved
State programs. State involvement in
the protection of cultural resources is
also authorized under the Historic
Preservation Act of 1966 whichper-
mits States to prepare comprehensive
Statewide historic surveys and plans
for preservation, acquisition, and de-
velopment of National Register prop-
erties. Under 36 CFR 800, Interior
agencies are required to consult with
the State Historic Preservation Offi-
cer, prior to Implementing any Federal
action. For these reasons, the Office
elected not to accept the commenter's
suggested revision of Section 745.13.

2. One commenter recommends de-
leting Paragraphs (b), (c), (i), and (k)
of Section 745.13. This same corn-
menter proposed adding a new Para-
graph (I) which would not preclude
the Secretary from joint preparation
of environmental assessments or devel-
opment of land use plans. The con-
menter contends that the proposed
rules (b) arid c) of this Section pre-
clude preparation of joint environmen-
tal assessments and land use planning
mechanisms in place in the States.
The commenter further asserts that
there is no statutory authority for
Paragraph (I), which reserves authori-
ty for approval or significant modifica-
tion of mining plans on Federal lands
to the Secretary. Similarly, the com-
taenter contends that there is no au-
thority for the provisions of Para-
graph (k), concerning approval of
postmilning land use for Federal lands.
This latter provision, states the corn-
reenter, "Ignores the right of a State
to regulate Its end-use (of) private sur-
face or impose stricter laws." This pro-
vision, according to the commenter,
thus appears to preclude enforcement
of a more stringent State's statute,
and would be beyond the intent of
Congress.
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The Office does not believe that the
provisions of Section 745.13(b) and (c)
preclude the Secretary from jointly
preparing environmental assessments
and land use plans with the States or
other Federal agencies. Where such
actions involve Federal minerals on
lands under the jurisdiction of the De-
partment of the Interior, however, the
Secretary must assume full responsi-
bility for ensuring compliance with
Section 102(2)(c) of the National Envi-
ronmental Policy Act of 1969, Section
202 of the Federal Land Policy and
Management Act of 1976, and other
Federal laws related to environmental
assessment or land use planning func-
tions under the jurisdiction of the De-
partment of Interior. The Office has,
therefore, elected not to accept the
commenter's suggested revision. In-
stead, the Office has made a minor
modification to paragraph (c) to-ex-
plicitly indicate that the Secretary
only . retains authority for develop-
ment of land use plans for Federal
lands.

Contrary to the comment that there
is no statutory authority for the Sec-
retary to approve significant modifica-
tions to approved mining plans as pro-
vided in Section 745.13(), Section
523(c) of the Act specifies that the
Secretary cannot delegate atithority to
approve mining plans. The Office be-
lieves that Congress' intent to l rohibit
such delegation also extends to signifi-
cant modifications of mining plans.
The Office believes that significant
modifications to mining plans could
cause impacts of great or greater mag-
nitude than those of the original plan.
The Office believes that the Congress
did not intend to overlook such possi-
bilities when setting forth the pur-
poses of the Act in Section 102. Para-
graphs (a) through (f) of; Section 102
specifically provide for protection of
society and the environment against
adverse effects of surface coal mining
operations. The Office, has, therefore,
elected to retain the provisions of Sec-
tion 745.13(1).

Finally, the Office does not believe
that the provisions of Section
745.13(k) ignore the right of a State to
regulate its end use of private surface
or preclude the imposition of more
stringent State statutes. The provi-
sions of this paragraph only apply to
Federal lands. Where such interest in-
volve only Federal minerals, end use of
land surface must be in accord with
State land use policies and procedures
as required by the Federal Coal Leas-
ing Amendments Act. Further, Section
505(a) and (b) of the Act provide for.
the application and enforcement of ex-
isting, more -stringent State laws.
Nothing in Section 745.13(k) of the
proposed rules should be construed to
conflict with such authority. For these
reasons, the Office has elected not to
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adopt the commenter's alternative to
delete this and other paragraphs of
this Section.

§745.15 Termination.
1. Section 745.16(b) of the proposed

rules (745.15(a) as renumbered) sets
forth provisions for terminating State-
Federal cooperative agreements by the
Secretary. The purpose is to afford
the affected State and the interested
public an opportunity for involvement
and input- into the termination pro-
ceedings.

-2. Commenters allege that the pro-
posed rules do not provide adequate
opportunity for public involvement in
the termination proceedings. This, the
commenters believe, is contrary to the
intent of the Act, which emphasizes
citizen participation. They contend
this Section should be expanded to
ensure public involvement in termina-
tion actions. ,

Review of the proposed rules and
Section 523(c) of the Act indicate that
both are silent regarding public par-
ticipation in negotiating or terminat-
ing State-Federal cooperative agree-
ments. Article IX of the existing coop-
erative agreements, however, provides
detailed and comprehensive proce-
dures for public participation in termi-
nation proceedings. These and subse-
quent State-Federal cooperative agree-
ments will be approved through the
rulemaking process which will afford
all interested individuals an opportuni-
ty to review and' comment on-the Arti-
cle IX requirements. The Office,
therefore, has elected not to duplicate
such requirements in the final rules.
Instead, in order to provide a measure
of consistency with the public involve-
-ient opportunities for entering into
cooperative agreements, the Office
has elected to modify Section
745.15(b) of the final rules to incorpo-
rate, by reference, the opportunity for
a public hearing and comment period
required in accordance with Article IX
of the existing State-Federal coopera-
tive agreements.

3. Section 745.16(b)(2) of the pro-
posed rules .(745.15(b)(2) as renum-
bered) specifies that the Secretary
may terminate a cooperative agree-
ment if the State regulatory authority
has failed to comply with the assur-
ances given by the State. One com-
menter suggested that the term "as-
surances" implies or could infer impor-
tant agreements made In secret. The
commenter further contends that any
assurance which is important enough
to require termination should be incor-
porated into the cooperative agree-
ment and be subject to public scrutiny.
,The "assurances" referred to in Sec-

tion 745.16(b)(2) of the proposed rules
are a series of affirmations contained
in the various Articles of the coopera-
tive agreements. These agreements

will be approved through the rulemak-
ing process, permitting public review
and comment on the included affirma-
tions. The Office, by use of the term
"assurances," did not Intend to conceal
important Information or agreement
terms. However, to avoid misunder-
standing the Office has elected to sub-
stitute the term "undertakings" for
"assurances."

§ 745.18 State Actions Under Agreements.
1. Section 745.18 of the proposed

rules established procedures to be fol-
lowed by the State regulatory authori-
ty In the administration of State-VFed-
eral cooperative agreements. The
intent was'to notify the States and the
public of requirements relating to ap-
plication fees, copies required, and
civil penalties.

2. Several commenters indicated
that the- provisions . of Section
745.18(a)(1) of the proposed rules do
not permit flexibility in setting permit
fees. Similar concerns were expressed
for these same provisions in Section
741.11(b)(2), as discussed In the pream-
ble to Part 741.

Other comments on proposed Sec-
tion- 745.18 contend that a State
should be allowed to retain permit fees
without a corresponding reduction in
the Federal grant for administration
of a cooperative agreement. One com-
menter suggests that collected fees
should be forwarded to OSM to elimi-
nate any requirement to adjust the
amount of the Federal grant.

A final comment on Section 745.18
of the proposed rules recommends the
number of copies of permit applica-
tions required under Section 745.18(b)
be reduced. The commenter suggested
that requiring seven (7) copies of each
application-be submitted to the Re-
gional Director is unreasonable and
will result in burdensome paperwork.
The commenter recommends that
States be relieved of the paperwork
and cost burden by requiring only one
copy of the permit application.

The Office has reviewed all the pro-
visions of proposed Section 745.18 and
has determined that the requirements
of this Section duplicate or can be in-
corporated into the provisions of Sec-
tions 741.12, Permit Applications, or
743.13(c), Civil Penalties. Permit fees,
for example, are discussed in Section
741.12(a) Similarly, the number of
copies of permit applications required
is considered in Paragraph (b) of this
same section.

Also, commenters' concerns regard-
ing flexibility in establishing filing
fees have been considered and incorpo-
rated in the review and revision of Sec-
tion 741.12(a). For further discussion,
the reader's attention is referred to
the discussion on permit fees, under
Section 741.12(a) of the Part 741 pre,
amble.
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Finally, regarding comments on the
proposed Section 745.18 rules concern-
ing disposition and handling of permit
fees, the Office considered three alter-
natives to the proposed rules. The first
would allow States to either retain the
fee or forward it to the Secretary. This
alternative would differ from the pro-
posed rules by adding a provision to
allow States to forward collected fees
to the Secretary. It would not materi-
ally alter the procedure for accounting
for fees through reporting procedures
of Section 745.18(a)(2). It would also
provide the opportunity for States to
avoid having to adjust the amount of
eligibility for a grakit under Section
705 (c) of the Act.

A second alternative would permit
States to retain the fee without the
obligation to reduce the amount of the
Federal grant. This option would
reduce the reporting burden on the
States. It would, however, result in
double compensation to the States be-
cause funding would be available from
both fees and Federal grants. This al-
ternative was, therefore, determined
unacceptable.

A third alternative considered would
require deleting Section 745.18(a) and
adding a new Paragraph (f) to Section
745.12, requiring that the amount of
fee, procedures for collection, and re-
porting permit application fees for
Federal lands be set forth in the coop-
erative agreement. Adoption of this al-
ternative would also allow the flexibil-
ity to deal with fee accounting on a
State by State basis to meet individual
needs. For these reasons and those dis-
cussed previously, the Office has elect-
ed to adopt this alternative. Section
745.12, Terms, has been revised ac-
cordiigly.

3. Finally, comments suggesting a re-
duction in the number of copies of a
permit application under proposed
Section 745.18(b) were not adopted by
the Office. Under an agreement, the
State will have the authority to set its
own requirements relating-to copies of
permit applications. Further, the re-
quirement for seven (7) copies for the
Regional Director applies only to sur-
face coal mining and reclamation oper-
ations on Federal lands and not to all
lands, as inferred by one commenter.
This number of copies is essential to
provide-sufficient review copies for the
public and the various Federal offices
agencies having jurisdictional respon-
sibilities over the lands, resources, and
activities involved in the operation.

For these reasons, the Office elected
not to accept the commenters' sugges-
tion to reduce copy requirements. As
previously' indicated, however, pro-
posed Section 745.18(b) has been elimi-
nated, since its requirements are re-
dundant with the provisions of Section
741.12(b).

SUBCHAPTER F-AREAS UNSUITABLE FOR
MINING

Section 522 of the Act establishes a
procedure to designate areas unsuit-
able for all or certain types of coal
mining, thereby enabling the State
and Federal governments to respond
to conflicts which often arise between
coal mining and other uses of the
land. Additionally It provides proce-
dures for implementing Congressional
designations under Section 522(e).
This Subchapter implements the pro-
visions of Section 522(a)(1) for estab-
lishing a State planning process, of
Section 522(a)(2) for mandatory desig-
nations when reclamation Is Infeasible,
Section 522(a)(3) for discretionary des-
ignations according to the criteria in
Section 522(a)(3) (A)-(D), 522(a)(4) for
required elements of a State process,
Section 522(a)(5) for coordinated Im-
plementation, Section 522(a)(6) for ex-
emptions, Section 522(c) for the peti-
tion process, Section 522(d) for eco-
nomic, environmental and resource
impact statements, and Section 522(e)
for Congressionally imposed limita-
tions and prohibitions on mining. It
also implements the petition process
on Federal lands and the designation
process for a Federal program within a
State.

Lands covered by the petition proc-
ess are all private and State-owned
lands within a State and all Federal
lands as defined In the Act. Addition-
ally, for Federal lands, the Act pro-
vides for a Federal coal lands review
which is a review process for unsulta-
bility for Federal lands in addition to
the petition process. Regulations con-
cerning the Federal coal lands review
procedures and unsuitability criteria
are not included here. The Bureau of
Land Management Is responsible for
implementation of the Federal coal
lands review on BLM lands. See exam-
ple regulations in Draft Environmen-
tal Statement, Federal Coal Manage-
ment Program, USDI, BLM December
15, 1978, pp. A-29 to A-32; see also 43
FR 57662, Dec. 8, 1978. Indian lands
are not covered by these regulations.
The petition process, the Federal coal
lands review and the Congressional
designations, except where specifically.
exempt, all apply to the surface ef-
fects of underground mining as well as
surface mining.

Under the procedures for designa-
tion, citizens can petition the regula-
tory authority to designate certain
areas unsuitable for all or certain
types of surface or underground coal
mining. Once the regulatory authority
designates an area unsuitable for
mining, permits cannot be issued for
that area. Additionally, there are pro-
cedures for citizens to petition the reg-
ulatory authority to terminate a desig-
nation of unsuitability for mining.
Once a petition to terminate a desig-

nation is granted, the regulatory au-
thority may then Issue permits for
that area.

The regulatory authority must con-
sider petitions which are received after
a permit application has been filed.
Once a permit has been issued, howev-
er, the regulatory authority cannot
revoke a permit if a petitioner seeks to
designate a permitted area.

The regulatory authority is required
to respond to two types of petitions. If
a petition alleges that reclamation is
not technologically and economically
feasible under the standards of the
Act, these regulations or the laws and
regulations pursuant to an approved
State or Federal program, and the reg-
ulatory authority agrees, the regula-
tory authority is then required to des-
ignate an area unsuitable for all or
certain types of surface coal mining
operations. If a petition seeks to desig-
nate certain fragile, historic, renew-
able resource or natural hazard lands
unsuitable for all or certain types of
surface coal mining operations, the
regulatory authority has discretion to
designate an area unsuitable if it finds
that surface mining operations would:
Be incompatible with existing State or
local land use plans or programs;, or
cause significant damage to important
cultural, scientific, and esthetic values
and natural systems; or result in a sub-
stantial loss or reduction of long range
food or fiber productivity; or substan-
tially endanger life and property in
natural hazard areas, including areas
subject to frequent flooding or unsta-
ble geology.

Unlike the permit applcation proc-
ess, the designation process is to be ap-
plied on a natural area basis, rather
than a specific mine or site-by-site
basis. Congress determined that the
area-by-area approach would'benefit
the coal industry because the industry
can learn, in advance of permit appli-
cation, those areas which are not open
to mining or certain mining methods.
Report of the House Committee on In-
terior and Insular Affairs, Surface
Mining Control and.Reclamation Act
of 1977, H-R. 95-218, p. 95.

The regulations of this Subchapter
are divided as follows:

1. Part 760 explains the general re-
quirements for State programs, Feder-
al programs within States, the petition
process and areas where the Act pro-
hibits or limits surface coal mining op-
erations under certain conditions. Au-
thority for this Part is found in Sec-
tions 102, 201, 501(b), 503, 504, 505,
510, 517(f), 522 and 523 of the Act.

2. Part 761 establishes procedures
for determining whether a proposed
surface coal mining operation is pro-
hibited or limited by the requirements
of Section 522(e) of the Act. It also
contains definitions and procedures to
be used in determining whether a pro-
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posed surface coal mining operation is
exempt from these prohibitions or
limitations. Authority for this Part is
found in Sections 102, 201;" 501(b), 503,
504, 510, 512, 513, 514, 522 and 701 of
the Act.

3. Part 762 contains the criteria for
determining whether an area on either
non-Indian, non-Federal-or Federal
lands is unsuitable for all or certain
types of surface mining operations.
Authority for this Part is found in
Sections 102, 201, 501(b), 503, 504, 510,
512 and 522 of the Apt.

4: Part 764 sets forth the -minimum
requirements for a State petition proc-
ess to designate areas unsuitable for
all or certain types of surface coal
mining operations or to terminate
such designations. Authority for this
Part is found In Section. 102, 201, 503,
510 and 522 of the Act.

5. Part 765 provides the minimum re-
quirements of a Federal program for a
State to designate *areas unsuitable for
all or certain types of surface coal
mining operations. Authority for this
Part is found in Sections 102, 201, 501,
503, 504, 510, 512, 514, 517 and 522 of
the Act.

6. Part 769 contains the process for
petitioning to designate Federal lands
unsuitable for all or certain types of
surface mining operations and to ter-
minate such designations. Authority
for this Part is found in Sections 102,
201, 510, 517, 522 and 523 of the Act.

Below, section by section, the com-
ments received, by OSM concerning
Subehapter F are summarized and an-
swered. Some sections are not men-
tioned becausb no significant com-
ments were received on them. Some
changes are not reflected in the dis-
cussion of the comments; these are ty-
pographical, editorial and grammatical
corrections which are not intended to
change the meaning of the regula-
tions, only to correct or clarify them.
The comments are organized in nu-
merical order by section number, with
the comments covering an entire sec-
tion, mentioned at the beginning of
each section.

PART 760-GENERAL

Section-160.4(b) states the responsi-
bility of a State, first, to establish a
process that includes a data'base and
inventory system for designating lands
unsuitable and, second, to make it
available to the public. Some com-
menters objected to having this infor-
mation made available to the public.
OSM has rejected these comments be-
cause this information is to be gath-
ered, in part, with Federal funds, at
public expense, and OSM therefore
believes that the information should
be made available to the public. Such
Information in the data bases also is of
value to citizens in determining

whether to file petitions and what in-
formation to include in them.

PART 761-AREAS DESIGNATED BY
ACT OF CONGRESS

Section 761.5 contains definitions of
terms and phrases of special impor-
tance for areas designated by Congress
in Section 522(e) of the Act. OSM re-
ceived comments on most of the defi-
nitions.

No significant recreational, timber,
economic or other values incompatible
with surface coal mining operations: A
number of commenters offered alter-
natives for this phrase. Other com-
menters suggested deleting the word

."economic" from the list of values to
be defined. Because the term "eco-
nomic" is part of the statutory lan-
guage in- Section 522(e)(2), OSM has
not deleted economic considerations
from the definition. Several com-
menters objected to the words "appre-
ciable" and "measureable" in the defi-
nition. OSM agrees that these words
lack the precision necessary for the-
regulations and they are not included
in the fin5l definition. Many coin-
menters' suggested deleting the words
"disturbed" and "hampered". OSM
has deleted these words from the final
definition.

A commenter suggested that the
definition include the phrase "Federal
lands within the boundaries of any na-
tional forest included in the permit ap-
plication." This phrase is taken from
Section 522(e)(2), but does not modify
"no significant recreational, timber.
-.. " OSM has rejected this addition
because the phrase would be redun-
dant and would confuse, rather than
clarify, the definition. A number of
commenters suggested adding "relat-
ed" to the definition so that it would
read "No significant recreational . ..
or other related-values .... ." Because
the words to be defined come directly
from the statute, OSM does not be-
lieve that Congress intended to
expand the language as suggested.'A commenter suggested deleting
Subsections (b) and (c) of the defini-
tidn and changing subsection (d) to
read "scenic, archeologic, and historic
interests which are recognized as part
of the national heritage." The subsec-
tions are intended to define the specif-
'Ic values enumerated in the statute. If
the commenter's suggestion were
adopted, both "timber" would remain
-undefined, and the proposed subsec-
tion (d) would restrict the meaning of
"other 'values" more narrowly than
Congress intended. A suggestion to
add the word "visual" to subsection (d)
was made by a commenter. OSM be-
lieves visual values are adequately cov-
ered under the general rubric of "es-
thetic" and that the addition of
"visual" is not necessary. Several com-

menters suggested that the word "sig-
nificant" replace "appreciable, mea-
surable, and noteworthy" In the defi-
nition. Since the word "significant" Is
part of the statutory language, OSM
has written the final definition to give
meaning to "significant."

A comnenter expressed concern
that there is no distinction made in
the definition between planned or
managed recreational areas and areas
not specifically set aside for recre-
ational use. The statute makes no
such distinction; It speaks only of "rec-
reational ... values". OSM believes
that the final definition reflects Con-
gress' intent to protect recreational
values. Several commenters suggested
revising the definition to clarify how
these various values would be deter-
mined to bp incompatible with surface
coal mining. They suggested deleting
"esthetic" as a value to be considered
in Subsection (d). Another commenter
believed that this term is too subjec-
tive. However, the statutory language
says, ".... other values incompatible
with surface mining operations." In
Section 101(c), Congress stated Its
intent to protect natural beauty. Be-
cause Congress intended that esthetic
values be considered in-the overall reg-
aulation of surface coal mining, OSM
has decided to retain esthetic values In
the definition. OSM has revised the
final definition, however, to clarify
how these various values would be de-
termined to be incompatible with sur-
face coal mining. OSM's final lan-
guage is designed to satisfy the com-
menters' concerns and provide clear
guidance for implementing this provi-
sion of the Act.

Surface operations and impacts inci-
dent to an underground coal mine: A
commenter suggested that the defin-
tion should be limited to subsidence
and Improperly related to all types pf
surface disturbances, because subsi-
dence is the only surface disturbance
probibited by Section 516 of the Act.
OSM chose the proposed definition in
order to provide comprehensive lan-
guage that related to the definition of
surface coal mining operations in Sec-
tion 701(28) of the Act. Because that
definition, in Subsection (B), relates to
disturbances of the natural land sur-
face and because sections 516(b)(9)
and (11) also relate to surface distur-
bances other than subsidence, OSM
believes that the final definition
should cover all surface disturbances.
Therefore, the proposed language has
not been changed.

Significant Forest Cover: Citing the
"Wildlife Planning Glossary" (PSW
Forest and Range Experiment Station
Technical Report PSW-13/1076), a
conmenter proposed that the defini-
tion contain the phrase "currently oc-
cupying the ground." OSM believes
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that this phrase is surplusage and has
rejected this change.

Occupied Dwelling: A commenter
suggested adding the following sen-
tence to the definition: "Mobile homes
and trailer homes not permanently af-
fixed to the land shall not be included
within the definition of occupied
dwelling." The commenter cited Sec-
tion 102(b) of the Act which expresses
Congress' intent to "assure that the
rights of surface owners and other
persons with a legal interest in the
land or appurtenances thereto, are
fully protected... ." He stated that
mobile homes are often not considered
appurtenant -to the land because of
their moveable nature. OSM has re-
jected this suggestion because mobile
homes are occupied dwellings in the
usual sense of the word.

The accepted meaning of dwelling Is
a residence, an abode or habitation.
Had Congress intended that o)ly con-
ventionally built houses be included in
this case, they would not have used
the wod "dwelling". OSM believes
that Congress intended to protect
people in their homes, whatever type
of homes they may be, including
mobile homes.

Other commenters suggested exclu-
sion of dwellings built after the permit
application is filed. They were con-
cerned about the possibility that
dwellings may be builit after the
permit application is filed, thus possi-
bly preventing mining. OSM recog-
nizes that in rare instances the prohi-
bition against mining within 300 feet
of an occupied dwelling may prevent
an operator from mining all the way
to the edge of his or her permit when
someone builds a house close to the
permit boundary. An operator would
be well-advised to obtain a waiver from
a potential owner before beginning to
mine. Under the definition of valid ex-
isting rights (V'ER), an operator
cannot claim VER for a right which
he or she acquired after August 3,
1977. After August 3, 1977, an operator
must either obtain a waiver or plan to
mine within a distance of the permit
boundary adequate to ensure that
there will be no mining within 300 feet
of any new dwelling.

A few commenters suggested that
the word "temporary" broadens the
definition beyond Congressional
intent. A commenter also stated that,
if it is the intent of the definition to
protect irregularly used vacation
homes, then it should explicitly do so.
Section 522(e)(5) is designed to protect
people as well as property from the ef-
fects of surface mining near their
dwellings. 'While the protection of the
rights of property owners with inter-
est in the land and its appurtenances
is part of the overriding intent of Con-
gress, Section 522(e)(5) specifically ad-
dresses the question of dwellings,

making no distinction between perma-
nent homes or homes affixed to the
land; it says "any occupied dwelling."
OSM believes that Congress intended
"occupied dwelling" to include both
full-time and part-time occupancy.
The usual definition of dwelling in-
cludes residence for a time as well as
permanent residence. Therefore, the
final definition retains the term "tem-
porary."

A commenter suggested that provi-
sion be made for waiving the prohibi-
tion against mining within 300 feet of
an occupied dwelling when the owner
of the occupied dwelling is also the
permittee. This is not necessary be-
cause OSM does not intend a permit
applicant to have to execute a waiver
to himself or herself. When the owner
of the occupied dwelling is also the
permit applicant, no waiver Is re-
quired.

Public building: Some commenters
believed that the proposed definition
was too broad, contrary to normal
usage and included private dwbllings.
They suggested deleting "meetings or
other group gathering" to narrow the
scope of the definition, so that it
would only include buildings used for
public business. OSM has decided to
insert the word "principally" to avoid
prohibiting mining near buildings with
only - occasional use. Another com-
menter suggested adding a provision
allowing the owner of a public build-
ing to waive the prohibition from
mining within 300 feet, to parallel the
waiver for nining within 300 feet of
any occupied dwelling. Because the
Act does not provide for such a waiver,
OSM has not adopted this suggestion.

Community or institutional build-
ing: Some commenters believed that
this definition was too expansive and
would include private structures used
for meetings or gatherings of commu-
nity groups or the public however in-
frequent. They suggested revising the
definition to include the word "pri-
marily" to qualify the use of the build-
ing. OSM has accepted this suggestion.

Public iar"k: Several commenters
suggested deleting the word "adopted"
as it seemed unclear, unfamiliar in the
context of parks and possibly redun-
dant. OSM agrees and has deleted the
term. Deletion of the phrase "by any
Federal, state or local agency" was
suggested in order to encourage, and
indeed provide for, privately owned
land that is dedicated to park use
while other cornmenters suggested de-
letion of the phrase "held open to the
public" in order to eliminate ambigu-
ity and restrict the coverage of the
definition. The Office believes that
those lands which are owned by non-
profit organizations whose primary
purpose is -the protection of natural
resources, and which are open to the
public, should be protected as pro-

vided in this Section since they are
dedicated for public purposes. This
protection is particularly Important as
such forms of ownership are increas-
ingly common ways of protecting
these resources, especially as available
government funds become limited.
OSM has rejected these suggestions
because deletion of these phrases
would result in more ambiguity. OSM
believes that privately owned land
which Is held open to the public is not
excluded from the final definition.

Public Road.: Some commenters be-
lieved that the proposed definition is
too broad and should be narrowed to
include only vehicular travel on road-
ways owned or maintained by a Feder-
al, State, or local agency. The thresh-
old, they believed, for public road
should be ownership and maintenance
by a public agency. OSM believes that
no reference should be made to owner-
ship or maintenance by a public
agency since It could exclude roads
used by the public over an extended
period of time, regardless of how they
are maintained. Congress' intent was
to prevent mining from interfering
with the access of the public to any
thoroughfare that was, and is fre-
quently traveled by the public. Conse-
quently, OSM had deleted any refer-
ence to ownership and maintenance of
a road by a public agency from the
final definition.

Cemetery: A commenter suggested
that, unless the proposed definition
covers certain elements, such as the
size of the area and the location of the
bodies, then It Is not justified and
should be deleted In favor of a broad,
universally accepted definition. OSM
has retained this definition unchanged
in order to specify what areas can be
considered cemeteries. The use of the
term "interred" indicates that a ceme-
tery Is where bodies are intentionally
buried.

Valid existing rights: OSM received
numerous comments on this defini-
tion. This provision exempts an opera-
tor from the prohibitions and limita-
tions of Section 522(e), but the phrase
"valid existing rights" (VER) is not de-
fined in the Act.

First, OSM decided that,the VER
phrase must be distinguished from the
definition of substantial legal and fi-
nanclal commitments. See 30 CFR.
762.5. The latter exemption applies to
the petition process under Section
522(a), whereas VER applies to the
Congressional prohibitions of mining
under Section 522(e). This distinction
suggests that, n order for property
owners to qualify for PER and there-
by mine in the prohibited areas of Sec-
tion 522(e), they must have a property
interest in the mine that is even great-
er than the substantial legal and fi-
nanclal commitments needed to mine
despite a designation by petition under
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Section 522(a). Thus,, OSIM believes
that VER must be more than "signifi-
cant Investments, that have been
made on the basis of a long-term- coal
contract., in powerplants, railroads,
coal preparation, extraction, handling
and storage facilities, and other capi-
tal intensive activities," as substantial
legal and financial commitments is de-
-fined in Section 762.5.

Second, the legislative history of the
Act Indicates that Congress wanted to
avoid any taking in the implementa-
tion of Section 522(e) (Congressional
Record, April 20, 1977, H-3827). There
Congessman Udall opposed an amend-
ment to delete the VER clause from
the Act. He stated that if VER were
deleted, the Act would not preserve
valid legal rights which could not be
done without "paying compensation
under the Fifth Amendment to the
Constitution." Thus, OSM has endeav-ored to determine the point at which
payment would be required because a
taking had occured, then to define
"valid existing rights" in those terms,
i.e., those rights which cannot be af-
fected without paying compensation.

The legislative history of VER also
relies on United States v, Polino 133
F. Supp. 722 (1955). That case con-
cerned proposed mining, of 'privately-
owned coal within a National Forest.
The court held that Polino's right to
mine depended on whether the deed
conveying the coal to him specifically
granted the right of extraction by sur-
face mining. The court decided that,
unless the deed or lease "expressly
grants stripping rights," the coal could
only be mined by deep mining so as

,not to disturb the surface. The Polino
decision does not relate, directly to
whether there might be a taking for
which compensation must be paid.
Rather, it relates to the nature of the
right being conveyed between private
parties and the method of interpreting
the document which conveys that
right; and the final definition of VER
therefore incorporates these concepts.

Third, in determing how to define
VER, OSM has researched case law on
takings. These cases can be divided
into at least two categories which may
be applicable to the definition of VER:
(1) diminution of value and (2) nox-
ious use. Both theories were recently
analyzed by the Supreme Court in
Penn Central Transportation Co. v.
New York City, 438 US 104 (1978). As
this case illustrates, the two theories
are interrelated; there the Supreme

•Court' analyzed both the extent to
which the value of the property would
be diminished and the harm' that
would result from the proposed use of
the property.

The diminution of value theory has
two elements: the amount 'of value
that the property owner has given and
the loss that the property owner will
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sustain. Under this theory, loss of
value- alone is not sufficient to estab-
lish a taking; a taking will be said to
occur only if there is no reasonable re-
maining use for the property; i.e., if
-the Government's action would de-
prive the property owner of "all rea-
sonable beneficial use of the proper-
ty." 438 US at - It is not enough to
show that the owner has been de-
prived only of the property's most
profitable use.

In analyzing the value of the proper-
ty, the courts have distinguished an
owner's value in an ongoing operation
which must be halted, as compared
with value that an owner has paid for
some future operation that will be re-
stricted. The taking cases reflect less
sympathy for property owners who
are denied some future opportunity to
exploit their property interests based
on prior beliefs that the property
would be available for development;
but most courts express concern over
government interference with an on-
going operation which causes a 100
percent diminution in value unless it is
a harmful use and falls within the
noxious use category. This distinction
suggests that VER could be defined
differently for owners of coal which is
essential to continue an ongoing mine,
as compared to property rights.in coal
for a potential new mine.

The concept of reasonable remaining
use suggests another, distinction be-
tween situations where a property
owner holds both the coal and surface,
as compared to someone who owns
only the coal. In the former case, the
property owner would probably be
said to have some reasonable remain-
ing use for the surface;'whereas in the
latter case, someone who owns just the,
coal mightbe said to have lost all rea-
sonable remaining use if the coal
cannot be developed.

The noxious use theory applies
chiefly in situations where govern-
ment invokes its police power to pre-
vent some harmful use of the proper-
ty. This theory encompasses not only
actions that are blameworthy, morally
wrong or conscious risk-taking, but
also other uses that may be harmful
to the public. In such situations, the
courts have upheld government inter-
ference with property use even if the
loss of value is 100 percent: This
theory is combined with diminution of
value when courts decide what amount
of interference with the use of proper-
ty will be allowed on the basis of the
degree of harm that may be caused.Where government regulations are
designed to promote public health and
safety or some other substantial public
purpose, they have been upheld by the
courts even if they destroy or other-
wise adversely affect property inter-
ests. E.g., Goldblatt v. City of Hemp-
stead, 369 U.S. 590 (1962); Nectow v.

City of Cambridge, 277 U.S. 183 (1928);
Miller v. Schoene, 276 U.S. 272 (1928).
The test that Is applied is whether the
regulations are reasonably related to
implementation of a policy that Is ex-
pected to produce a widespread public
benefit and whether the regulations
are equally applicable to all similarly
situated property. Thus, in Penn Cen-
tral, the Supreme Court recognized
that restrictions of property use would
be upheld "when interference arises
from some public program adjusting
the benefits and burdens of economic
life to promote the common good."

Thus, OSM has concluded that VER
could be defined in u variety of ways
and still avoid an unconstitutional
taking. OSM recognizes, however, that
in deciding the validity of this defini-
tion, the courts will focus on particu-
lar fact situations, ncluding how
much harm would be caused by the
mining operation and whether the
property owner still has some reason-
able remaining use of the land.

The comments on VER raised a
number of questions, which are dis-
cussed below, along with an explana-
tion of how the final definition relates
to these concerns.

Whether to retain the language in
Subsection (c) concerning stay of
permit? Commenters believed that
thisilanguage was unnecessary because
challenged permits could not be con-
sidered issued unless their Issuance
had been upheld in court. The final
definition does not contain this lan.
guage. OSM believes that It Is not nec-
essary because the final definition
does not always require a permit in
order to have VER.

Must documents conveying the min-
eral rights- specify the method of
mining or show that the parties con-
templated surface mining? Some com-
menters claimed that any leases, deeds
or contracts that an operator has ob-
tained should not be required to speci-
fy a mining method in order to qualify
as VER for surface coal mining, They
believed that the documents them-
selves convey a right to the mineral re-
gardiess of the method of recovery.
OSM has rejected these suggestions
because the legislative history con-
cerning the Polino case requires that
the document must be interpreted ac-
cording to the usage and custom at the
time and place where it came into ex-
istence. Under the final definition the
applicant must show that the parties
to the document actually contemplat-
ed a right to conduct the same under-
ground or surface mining activities for
which the applicant claims VER.

Whether valid existing rights applies
to underground mining? A few com-
menters were concerned that the defi-
nition of VER would apply only to sur-
face coal mining and that additional
or other rights would have to be ob-
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tained for separate underground oper-
ations. Under the final definition, a
'permit applicant may claim VER for
underground mining.

Do prospecting permits have VER?
As of this date, all Federal prospecting
permits have now either expired or a
preference right lease application is
pending. Thus, VER is not an issue
with respect to prospecting permits.

Are VER under the Act the same as
under the Federal Coal Leasing Act
Amendments or other Federal statutes?
These commenters were concerned
that all interpretations of VER be con-
sistent. In the past, the term valid ex-"
isting rights has been used in other
Federal statutes .where a change in
law affects activities on Federal lands
subject to valid existing rights. It ap-
pears however, that the prior case law
which developed around the concept
of VER does not apply to the Surface
Mining Act because Section 522(e) af-
fects both Federal and non-Federal
lands and minierals; whereas, this
prior case law applies to Federal leases
and to homesteading and mining
under the public land laws and the
Mining Law of 1872. Under these stat-
utes, Congress protected an individ-
ual's right to mine against destruction
by withdrawal from private use; such
rights were protected if a person had
completed all except a few formalities
that the law required to perfect a
claim acquire a lease or receive a
patent. But the case law concerning
these statutes does not apply to situa-
tions of private coal ownership in a
regulatory framework such as existing
State law, other Federal environmen-
tal laws and the Surface Mining Act.
This Act changed the context of VER
significantly because It makes clear
that surface coal mining on any pri-
vate or Federal land is not an absolute
right, but is subject to approval after a
regulatory authority has determined
that reclamation to the standards of
the Act can be achieved. Thus, at least
as of enactment of the Act, landown-
ers no longer have an unconditional
right to mine. OSM therefore believes
that the definition of VER should
take into account both the new regula-
tory framework created by the Act
and the fact that the Act applies VER
to both private and Federal lands. The
final definition of VER applies only to
the prohibitions of Section 522(e),
however, and does not alter prior In-
terpretations of this phrase under
other Federal statutes.

Must VER be determined on a case-
by-case basis? Some conmmenters be-
lieved that, if VER are determined-on
a case-by-ease basis, the designation
process would be delayed and the reg-
ulatory authorities would have an
undue burden. OSM believes, however,
that VER is a site-specific concept
which can be fairly applied only by
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taking into account the particular cir-
cumstances of each permit applicant.
OSM considered not defining VER,
which would leave questions concern-
ing VER to be answered by the States,
the Secretary and the courts at later
times. Without a definition, however,
many nterpretations of VER would be
made and no doubt challenged by both
operators and citizens; and once valid
existing rights determinations are
challenged, the permitting process
would be delayed. OSD has therefore
concluded that VER should be defined
in order to achieve a measure of con-
sistency in interpreting this Important
exemption. Under the final definition
VER must be applied on a case-by-case
basis, except that there should be no
question about the presence of VER
where an applicant had all permits for
the area as of August 3, 1977.

Are VER created merely by acquiring
surface or coal rights? A few corn-
menters believed that surface or coal
rights alone constitute VER. They
cited the cost involved and claimed
that just compensation must be pro-
vided for all lands for which such
rights have been acquired. Under the
final definition, VER are not created
by acquiring the coal rights alone. In
order to have VER, a permit applicant
must own the rights to the coal and
must have all permits or the coal must
be both necessary to maintain an on-
going operation permitted before
August 3, 1977, and adjacent to that
ongoing operation.

Would requiring permits in order to
have VER favor wildcatters? Some
commenters were concerned that, by
requiring all permits in order to have
VER, mining without a permit would
be encouraged. The final definition is
not limited to requiring all permits
and OSM sees no reason to believe
that mining without a permit will be
encouraged.

What would constitute VER for haul
roads? Some commenters were con-
cerned that haul roads utilized for re-
sources other than coal could have
VER for surface coal mining oper-
ations. Others were concerned that
the VER definition for haul roads be
consistent with OSM's letter of Octo-
ber 3, 1978, to West Virginia. OSM's
analysis indicated that there are two
situations in which VER might be es-
tablished for haul roads. Flrst, an ap-
plicant or operator could have a spe-
cific right to construct and use a haul
road, established by a recorded right-
of-way, recorded easement or permit
for a coal haul road as of August 3,
1978. The second situation which
could establish VER for a haul road Is
the actual existence of a road as of
August 3, 1977, which is being or could
be used for coal haulage, including
haul roads used for timber, stone or
other minerals. Their use for hauling
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is established. Existing mines or other
operations are dependent upon them.
Although such roads may have to be
upgraded to comply with the stand-
ards of the Act, it would be less dam-
aging to the environment to continue
the use of such a road than to require
that a completely new road be con-
structed. Commenters! concerns that
non-coal haul roads would qualify for
VER must be balanced with the envi-
ronmental disturbance of establishing
new roads because many problems as-
sociated with haul roads-noise, dust,
vibration-will continue regardless of
whether the road Is used for coal haul-
age. If a new road must be established
for coal hauling, It will be necessary to
disrupt additional land, regrade the
surface, build a road bed, establish
drainage controls and other facilities
necessary to a new road. In addition,
the problems of noise, dust, vibration
and air pollution will be brought to a
new area not previously affected. Ac-
cordingly, OSM believes that It is less
damaging to use existing roads, wheth-
er or not previously used for coal haul-
age, than to require construction of
additional roads. Therefore, all roads
in existence as of August 3, 19717, have
valid existing rights.

Should VER be defined differently
for Federal and private lands? Many
commenters believed that the pro-
posed dual definition was discrimna-
tory. They believed that the definition
for VER on Federal lands should be
the only one and that surface or min-
eral leases should be sufficient to con-
stitute VER. Under the final defini-
tion, VER is not defined differently
for Federal and private lands. The
intent of the proposed definition was
to distinguish between VER on Feder-
al and privately owned lands n order
to take into account possible discrep-
ancies between old and new Federal
leases because pre-1965 Federal leases
do not include a condition subjecting
them to future regulations. OSM also
intended to protect occupied dwell-
ings, parks, roads and cemeteries with
a narrow construction of VER for
these Important areas. As many con-
menters pointed out, however, this
dual definition was not really work-
able because it did not distinctly sepa-
rate Federal lands from private lands;,
there are situations where proposed
mining on Federal lands could come
within 100 feet of a public road or
cemetery, or within 300 feet of an oc-
cupied dwelling. The assumption
behind the proposed definition was
that there would be no cases where,
for example, mining on Federal lands
would be proposed within 300 feet of
an occupied delling. Upon reflection,
OSM believes that this assumption
was erroneous and the final definition
contains no distinction between Feder-
al and private lands.
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Is the right to explore contingent on
having VER? A few commenters
stressed that exploration rights should
in no way be contingent on VER; they
believed the definition should be spe-
cific and clear on this point. Under
Section 522(a) of the Act, exploration
is not prohibited on areas designated
unsuitable for mining;, however, such
exploration Is subject to the require-
inents of 30 CFR 762.14. This Section.
clearly states that exploration .may be,
conducted on lands designated unsuit-
able for mining.

How would having all -necessary per-
mits be different from an existing op-
eration? -Some commenters com-
plained that the proposed definition
for VER on State lands would require
that a mine be in operation in order to
claim VER. As defined in the final
d~finition, VER would be different
from having an existing operation in
situations, for example, where an op-
erator had all permits but had not yet
begun work at the mine.

Should the definition of VER focus
on ownership of land and coal rights,
rather than. holding permits? A few
commenters claimed that ownership of
land and coal rights alone should con-
stitute VER, and that the final defini-
tion should be rewritten to reflect this
view. They believed that designation
of lands for which such rights have
been acquired would constitute a
taking. The final definition requires
an applicant to have both the rights to
the coal as of August 3, 1977, 'and
either all permits or the need for coal
adjacent to an ongoing operation per-
mitted prior to August 3, 1977; thus, it
does focus on ownership of the coal,
but holding all permits is an alterna-
tive to demonstrating a need for coal
adjacent to an" ongoing operation.

Would defining VER as having all
necessary permits -p/romote -mining
under less strict controls? Some com-
menters believed that, if VER were
contingent on having all permits, then
existing operations could proceed
under less stringent controls and thus
subvert the purposes of the Act. Under
the Act, however, all mining, whether
conducted under permits issued prior
to or after August 3, 1977, must be
conducted according to the standards
of the initial regulatory program. Sim-
ilarly, after a State program is'ap-
proved or a Federal program is imple-
miented for a State, all mining, regard-
less when permitted, must be conduct-
ed according to the standards of the
permanent regulatory program. Thus,
OSM believes that, under any defini-
tion of VER there will be no differ-
ence in the stringency of controls -that
apply to existing operations.

In summary, OSM's final definition
of VER is designed to avoid a taking
which must be compensated and to be
consistent with the guidance of the
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legislative history on this issue. In an
'effort to make the VER exemption
more specific, OSM has defined VER
in terms of a valid property right cre-
ated prior' to August 3, 1977, plus
either (1) all necessary permits as of
August 3, 1977, or (2) the coal is both
necessary for, and adjacent to, an on-
-going operation which was permitted
prior to August 3, 1977. OSM also con-
sidered other concepts which might be
included in the VER definition. They
were: (a) the permit application Was
submitted before August 3, 1977; (b)
the coal is fiecessary to continue an
ongoing operation first permitted
before August 3, 1977, but that coal
might not necessarily be adjacent to
the ongoing operation; (c).the coal is
covered by a permit renewal or revi-
sion for an operation first permitted
before August 3, 1977; and (d) distin-

- guished between persons who own just
the .coal seam, as compared to those
who own both the coal and the sur-
face, by-adding to the definition a new
plause (a)(3) which would exempt
someone who owned the coal alone
and not the surface. OSM has rejected
all of these alternatiyes because they
would make the VER exemption
overly broad and would not sufficient-
ly protect the important' areas set
aside by Congress in Section 522(e).
Item (c) would also be difficult to en-
force; and item (d) has been rejected
because It would greatly expand the
definition and would exempt too many
potential new niines from the prohibi-
tions of Section 522(e). For haul roads,
OSM has defined VER to include
clearly established rights to construct.
-a coal haul road and any other road in
existence as of August 3, 1977.

Section 761.11 lists the areas where
Congress has declared that mining is
prohibited or limited. A commenter
suggested that OSM add to that list a
1,000 loot buffer zone to prohibitmining near intermittent'or perennial
streams,' rivers, lakes and reservoirs.
OSM has not adopted thissuggestion
because Congress did not intend to
impose a blanket- prohibition on
mining near bodies of water. Appar-
ently Congress intended to protect
streams through the permanent per-
formance standards.

Section 761.11(c) concerns the prohi-
bition on mining which would- adverse-

- ly affect any'publicly owned park or
any places included, or eligible for list-
ing, in the National Register of Histor-
ic Places. The language of the regula-
tion does not follow the Act verbatim
because the Act incorrectly refers to
historic "sites." The correct term from
the National Historic Preservation Act
(16 USC 470) is historic places and, as
amended, that Act also applies to
places eligible for inclusion in the Na-
tional Registero

Many commenters suggested delet-
ing the three determinations which
paralleled Section 4(f) of the Highway
Act. OSM has deleted these determi-
ilations to reduce the potential for
confusing the Highway Act with the
Surface Mining Act, and because they
are appropriate to highways, but not
parks or historic places. Thus, in cases
where the regulatory authority deter-
mines that a proposed mining oper-
ation would adversely affect a publicly
owned park or historic place, the
agency with, jurisdiction over that
park or place would have to approve a
permit for that operation. Mining
could not proceed without such ap-
proval, The regulations concerning the
prohibition of mining which would ad-
versely affect publicly-owned parks or
historic places are further discussed
below in connection with 30 CPR
761.12(c).

Section 761.11(d) concerns the prohi-
bition on mining within 100 feet of the
outside right-of-way line of any public
road, except where mine access roads
or haulagb roads join such right-of-
way line. Four commenters suggested
requiring operators to minimize haul
roaf Intersections. They wished to
strengthen the protection of public
roads. However, they Ignored the fact
that the language of- the regulation Is
derived directly from Section 522(e)(4)
of the Act. One commenter suggested
that the regulation be revised to make
clear that the 100-foot limit is meas-
ured horizontally, so that under-
ground mining below a public road is
not prohibited. OSM has accepted this
suggestion -because It believes that
mining under a road should not be
prohibited where It would be safe to
do so.

Section 761.11(g) prohibits mining
within 100 feet measured horizontally
from a cemetery. Commenters suggest-
ed allowing mining within 100 feet of a
cemetery if a waiver Is obtained. The
commenters believed that, if waivers
are permitted for owners of private
dwellings, this right should be ex-
tended to owners of cemeteries. Other
commenters suggested that mining be
allowed within 100 feet of a cemetery

'if it is relocated with the owner's con-
sent. These commenters were con-
cerned that the presence of cemeteries
would prohibit mining. Nothing In the
Act prohibits relocation of cemeteries
under existing procedures under State
law, before an operator applies for a
permit. OSM believes that a waiver for
mining within 100 feet of a cemetery is
not authorized by the Act because the
prohibition against mining within 100
feet of a cemetery comes directly from
Section 522(c)(5) of the Act. Congress
has only permitted waivers for occu
pied dwellings and chose not to allow
them for cemeteries.
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Sections 761.12, (b) and (c) require
the. regulatory authority to reject
permit applications for areas where
mining is prohibited or limited under
Section 522(e). Where there are
boundary questions, the regulatory au-
thority must send a copy of the rele-
vant portions of the permit applica-'
tion to the appropriate agency for -a
boundary determination or clarifica-
tion. When Federal lands are involved,
the Director will make the boundary
determination. Commenters suggested
that there be a time limit on the Di-
rector's determinations after which
the permit would be issued automati-
cally if no determination had been
made. OSM believes that legally there
cannot be a time limit on a boundary
question which relates to an area
where mining would be prohibited.
Other commenters suggested that
there should be public participation in
the Director's boundary determina-
tions. OSM believes that there is no
need for public participation in these
determinations because this process is
a ministerial function of simply check-
ing legal boundary descriptions. Other
commenters suggested that the lan-
guage be revised to clarify that these
procedures apply only if the regula-
tory authority is unable to determine
the applicable boundaries. This sug-
gested clarification has been accepted.

Section 761.12(d) concerts proce-
dures to be followed by the regulatory
authority where mining within 100
feet of the outside right-of-way of any
public road is proposed. Commenters
suggested that OSM delete the re-
quirement that the applicant obtain
approval of the authority with juris-
diction over the public road. OSM has
not accepted this suggestion because
OSM believes that it is proper for the

- public road authority to approve any
proposed relocations.

Other commenters suggested that
the public hearing required by the Act
be held by the public road agency, not
the State regulatory authority. The
State regulatory. authority has an obli-
gation to provide an opportunity for a
public hearing under the Act. That
hearing need only to be informal and
fact-finding in nature, however, and it
may be possible for the State regula-
tory authority to utilize the public

* road agency to conduct the required
hearing or to conduct a hearing jointly
with the public road agency. These op-
portunities for cost-saving measures
are not precluded by the final regula-
tion. The term fact-finding has been
deleted from the final regulation in
order to avoid any suggestion that the
hearing would have to be adversary or
adjudicatory in nature. See U.S. v. Al-
legheny Lud2um-Stee4 406 U.S. 742
(1972); and U.S. v. Florida East Coast
Railway, 410 U.S. 224 (1973).
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Other commenters suggested that
OSM increase the time for prepara-
tion of a written finding, based upon
information received at the public
hearing, from 10 days to 30 days. They
pointed out that 10 days may be Insuf-
ficient time to complete the analysis
of the public hearing material and pre-
pare a written finding. OSM agrees
with this suggestion and has therefore
lengthened the time period to 30 days.

Section 761.12(e) provides that,
where mining is proposed within 300
feet of any occupied dwelling, the
permit applicant must submit a waiver
from the owner. Several commenters
suggested that the waiver should only
come from the owner and not the oc-
cupants, as was proposed. OSM has ac-
cepted this suggestion because it fol-
lows the literal language of the Act.
The proposed regulations required re-
vealing to the State regulatory author-
ity all consideration given for the
waiver and required the waiver to be
separate from a lease or deed. OSM
has deleted the requirement to reveal
all consideration given for the waiver
because OSM believes that considera-
tion given for the waiver is not useful
in determining consent. The final reg-
ulation retains, however, the require-
ment for a separate waiver but an ex-
ception has been inserted for situa-
tions where the waiver is explicitly set
forth in the lease or deed. In this
manner, the regulation ensures that
the owner knowingly granted the
waiver.

Section 761.12(f) concerns proce-
dures to be followed where a proposed
mining operation might adversely
affect a publicly owned park or histor-
ic place. Other related comments are
discussed above in connection with
S~ction 761.11(c). Some commenters
suggested defining "adversely affect."
OSIv! has not defined "adversely
affect" because similar or Identical
terms are used throughout the regula-
tions without definition.

OSM also has not defined the statu-
tory phrase "Jurisdiction over" In
these regulations. There is no legisla-
tive history to indicate how Congress
intended this term to be interpreted,
nor Is there any guidance in the legis-
lative history concerning who should
make the adversely affect determina-
tion. OSM has decided that this deter-
mination should be made by the regu-
latory authorities. Having more than
one party make this determination
could result in constant disagreement
among agencies.

OSM interprets the Act as confer-
ring authority on the Advisory Coun-
cil and other Federal, State and local
agencies which have advisory or regu-
latory responsibilities with respect to
parks and historic places to approve
all mining which would adversely
affect those public parks or historic
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places. Thus, the language of the final
regulation has been changed to reflect
this interpretation by adding "or a
statutory or regulatory responsibility"
to clarify "Jurisdiction over." Such
agencies include those that must be
consulted or give their advice or ap-
proval regarding any actions that
would affect a park or historic place.
Parks and historic places will receive
additional environmental protection
through application of these agencies'
expertise in evaluating situations
where nining could produce adverse
effects. Without this interpretation,
many parks and historic places would
be vulnerable to damage from surface
coal mining operations.

In cases where the regulatory au-
thority determines that a proposed
mining operation would adversely
affect a publicly owned park or histor-
le place, the agency with jurisdiction
over that park or place would have to
approve a permit for that operation.
Mining could not proceed without
such approval The determination re-
garding whether or not coal mining
would adversely affect a publicly
owned park will be made by the regu-
latory authorities during the permit
evaluation process. This provision also
Implements OSM's decision to pass
through to the States the various re-
sponsibilities for protecting, historic
places under the National Historic
Preservation Act. In order to conform
the designation regulations to the
permit regulations (Subchapter G).
OSM has chosen to pass through to
the States all responsibilities under
the National Historic Preservation
AcL

Section 761.12(g) provides, if the
State regulatory authority determines
that the proposed mining operation is
not prohibited under Section 522(e) of
the Act and regulations, It may still
consider a designation of unsuitability
through the petition process. Coin-
menters suggested deleting this Sec-
tion because they maintained that the
States have no authority to initiate
the petition process on non-Federal
lands or lands outside the prohibitions
of Section 522(e). They believed that
the petition process is limited to citi-
zens. OSM has included this provision
In order to clarify the relationship be-
tween the prohibitions of Section
522(e) and the petition process. State
agencies are included In the definition
of "person" under Section 700.5 and,
as persons, can initiate a petition on
their own where they believe that an
area is unsuitable for mining even
though it it not covered by the prohi-
bitions of Section 522(e). To clarify
that States may only designate an-
area unsuitable pursuant to a petition,
OSM has added "pursuant to appro-
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• priate 'petitions" to the final regula-
tion.

PART 762-CRITERIA FOR DESIGNA-
TING AREAS AS UNSUITABLE FOR
SURFACE COAL MINING OPER-
ATIONS

Section 762.4 explains that the crite-
ria in Part 762 are to be used by the
State regulatory authorities to deter-
mine unsuitability. Commenters sug-
gested that the Section include a
statement that the State regulatory
authorities have a duty to act on peti-
tions. This responsibility is already
stated in Section 764.4(b) which speci-
fies that States have the responsibility
to develop procedures to designate
lands unsuitable for mining consistent
with Part 764. which requires State
regulatory authorities to respond to
petitions. Other comments suggested
that this part be revised to provide for
a role of the Forest Service in deter-
mining the best use of Forest Service
lands. Under the Department of Inte-
rior's" division of responsibilities and
functions, OSM would handle the peti-
tion process for Federal lands, while
the Bureau of Land Management
would handle the Federal coal lands
review process. OSM is now working
out memoranda of understanding
among the Interior surface managing
agencies and will '-follow a similar
course with other agencies including
the Forest Service.

Section 762.5 sets forth the defini-
tions of terms contained in the desig-

* nation criteria.
Fragile lands. It is Important to note

that this definition does not attempt
to imply any degree of significance for
those lands defined is "fragile." Tile
determination of significance is left'to
the decision on the petition itself.
Also, the listing of examples of lands
that may fall within the definition of
fragile lands is not meant to be all in-
clusive. Many commenters suggested
that the definition was too broad and
provided many suggestions for reword--
ing it. Most focused on adding qualifi-
ers to the definition that would limit
Its scope. The commenters often con-
fused the criterion by which the regu-
latory authority determines whether
an area should be designated unsuit-
able witfi the definition of fragile
lands. OSM believes that the qualifi-
ers already in the criterion of Section
762.11(b)(2), e.g., "significant" and
"important", are sufficient to ensure
that areas lacking important values or
natural systems are not designated-un-
suitable. The definition is meant.to
provide 'guidance on what general

.types of resources can be considered
fragile lands, not a list of areas which
can or should automatically be desig-
nated unsuitable.

Many commenters suggested remov-
ing buffer zones adjacent to the
boundaries of areas -where surface coal
mining operations are prohibited
under Section 522(e) of the Act from
the examples of fragile lands. They
generally indicated that the mere fact
that an area serves as a buffer zone
does not mean that it is fragile. By
providing for buffer zones, OSM is en-
suring that areas around national
parks and other Section 522(e) areas
not be overlooked as fragile lands. As
noted above, including these areas as
examples does not mean that they
would automatically be designated un-
suitable. Some commenters suggested
deleting the definition entirely. OSM
believes, however, that deleting the
definition would not provide the guid-
ance to the regulatory authorities, in-
dustry or the-general public which is
necessary for identifying possible frag-
ile areas.

Adding National Natural Landmarks
to the definition of fragile lands was
suggested. These landmarks receive
the same kind of protection as historic
places, but they are listed on a differ-
ent register. They include geologic for-
mations and/ certain ecosystem types
which logically constitute fragile lands
and are not covered in Section
522(e)(3) which only relates to Nation
al Historic Places. OSM has accepted
this suggestion.

Renewable Resource Lands: This
definition has been moved to 30 CFR
700.5 and is discussed in the preamble
concerning that section.

Historic Lands: Some commenters
suggested adding the adjective "impor-
tant" to modify historic or cultural
districts. Commenters wio asked that
"important" or-'ther qualifying words
be added to the definition were sug-
gesting that a test of importance or
significance be added without provid-
ing any means of determining that sig-
nificance or importance. OSM has re-
jected these comments because adding
this qualifier would permit State regu-
latory authorities to disregard peti-
tions without a hearing and compiling
a record, by deciding that the area was
not important or significant. The sig-
nificance test is properly left to the
'actual decision on the petition using
the criteria in the Act which are re-
pdated verbatim in Section 762.11.

Some comienters believed that pa-
leontological sites should be included
under fragile lands. However, paleon-
tological. sites d1o not logically belong
under fragile lands because they are
more like archeological sites and, as
such, are - of historic importance.
Other commenters apparently be-
lieved' that sites having religious or

-cultural significance to Indian tribes
are always on tribal lands and are al-
ready protected under different Sec-
tions of the-.Act or now belong to

someone else and their disposition Is
no longer a matter for Indian concern.
For these reasons, the commenters
suggested deleting the reference to
Indian sites. OSM has not accepted
this suggestion because the signifi-
cance of Indian or cultural sites
should determixn their status, not
their location on tribal lands.Other commenters requested the ad.
dition of "without limitation" after
the word "including." OSM has reject-
ed this suggestion because It would not
add anything meaningful to the lan-
guage of the definition. A commenter
suggested changing Indian tribes to
Native American, ethnic or religious
groups. OSM has accepted the Native
American and religious groups, but re-
Jected the suggestion to included
places important to ethnic groups, be-
lieving that places important to ethnic
groups are already covered. Another
commenter suggested adding a provi-
sion that the definition of historic
lands shall not be narrowly construed.
Narrow or broard construction lan-
guage does not add anything meaning-
ful. Construction will occur at the
time a petition is evaluated, and
should be left to that evaluation.
Therefore, OSM had nob accepted this
suggestion.

Some commenters suggested delet-
ing sites eligible for listing in the Na-
tional Register of Historic Places.
OSM did not accept this suggestion be-
cause, as discussed in connection with
Section 761.11(c), the National Histor-
Ic Preservation Act of 1966, as amend-
ed, provides the same protection for
places eligible for listing as for those
places already on the National Regis-
ter of Historic Places. In amending the
National Historic Preservation Act,
Congress intended that Federal agen-
cies should implement this protection
for-eligible places. OSM has decided
that, for the purposes of Subehapter
F, a place is "'eligible" at the time the
notice of its eligibility is published in
the FmERAL RE IsTER.

Natural Hazard Lands: Some com-
menters suggested that this entire
definition be deleted. OSM believes
that deleting the proposed definition
and leaving only the language of Sec-
tion 522(a)(3)(d) 'would not provide
any guidance to State regulatory au-
thorities concerning the types of lands
that might be considered for designa-
tion as unsuitable for mining because
of natural hazards. In OSM's view, the
terms in the Act should be defined to
achieve some uniformity in the appli-
cation of this criterion.

Many c6mmenters suggested reword-
ing the definition to include a general
statement defining a general category
preceeding specific examples that pro-
vides an overview of the type of areas
that should be designated as Unsuit-
able and to provide a more logical ap-
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proach to categorizing those lands.
OSM has accepted this suggestion and
has reworded the final definition to
provide a general description of these
lands preceding the specific examples.

This definition was developed to pro-
vide examples of natural hazard lands.
As written, the definition does not
necessarily mean that an area falling
within the definition would be auto-
matically considered unsuitable for
surface coal mining operations. It is
left to the discretion of the State regu-
latory authority to determine whether
an area is unsuitable for surface
mining because of natural hazards. A
commenter suggested that an ava-
lanche is a natural hazard and as such
should be mentioned in the specific
examples. OSM has accepted this sug-
gestion because avalanches are serious
natural hazards. Another commenter
believed that subsidence is not a natu-
ral hazard and susceptibility to subsi-
dence should not be a basis for desig-
nating lands unsuitable for mining. He
further pointed out that the fact that
subsidence may be involved in under-
ground minimg is recognized and pro-
vided for in Section 516(b) of the Act. -

OSM believes that natural subsidence
is a natural hazard which can be con-
sidered a "cave-in", as mentioned in
the specific examples. Moreover, be-
cause subsidence which is attendant to
underground mining is indeed pro-
vided for in the Act, OSM has deleted
this term from the definition of natu-
ral hazard lands.

Sustantial Legal and Financial
Commitments: OSM received more
comments concerning this definition
than any other issue in Subchapter F.
OSM has considered three principal
alternatives concerning this definition
and several subalternatives. They
were: First, leave the definition as
written; second, do not attempt to
define substantial legal and-financial
commitments and settle each issue on
a case-by-case basis; and, third, revise
the definition to reflect the legislative
history by including an example of
substantial legal and financial commit-
ments and by deleting references to
major investments, legally enforceable
and cancellation penalties. OSM has
decided on the third alternative. Each
subalternative is discussed separately
below.

In response to many comments,
OSM has considered whether to in-
clude the costs of acquiring coal in
place or the right to mine it as consti-
tuting a substantial legal and financial
commitment by itself. The legislative
history clearly indicates that mere
ownership or acquisition costs of the
coal alone or the right to mine it by
itself do not constitute "substantial
legal and financial commitments." Fol-
lowing is a quote from House Report
95-218, p. 95 (1977):

The phrase substantial legal and finan-
cial commitments in the designation section
and other provisions of the Act Is Intended
to apply to situations where, on the basis of
a long-term coal contract, Investments have
been made in power plants, rallroads coal
handling and storage facilities and other
capital-Intensive acivites. The Committee
does not Intend that mere ownership or ac-
quisition costs of the coal Itself or the right
to mine It should constitute "substantial"
legal and financial commitments."

Numerous commenters believed that
the costs of acquiring the coal in place
or the right to mine it should consti.
tute "substantial legal and financial
commitments." The rationales for
their comments ranged from there is
no basis In the Act or legislative histo-
ry to preclude these costs, to the costs
of acquisition of the coal and the right
to mine it are often the most substan-
tial legal and financial commitments
made by the company. A commenter
suggested inserting "alone" in order to
make clear that these costs could be
counted only if other costs have been
incurred. This suggestion is based on
the Committee Report language
above. OSM has accepted this sugges-
tion.

OSM has considered whether to
define major investments and, if so,
which types of nvestments to include
in the definition. Alternatives consid-
ered were:

1. Redefining "major investment."
The proposed definition inserted sev-
eral provisions not covered In the leg-
islative history and did not include the
following example 'of "substantial
legal and financial commitments"
from H.R. 95-218, pp. 94-95: "An exist-
ing mine might not be one actually
producing coal, because It was in a
substantial stage of development prior
to coal production. Thus the meaning
of existing operations is extended to
include operations for which there are
"substantial legal and financial com-
mitments'."

2. Revising the definition to delete
any reference to major investments.
Instead of using the example above,
the drafters of the proposed regula-
tion defined "substantial legal and fi-
nancial commitments" through the
use of the following terms which are
not in the Act or legislative history:.
major Investments of money, improve-
ments and fixed equipment, legally en-
forceable, sales, and contracts which
cannot be cancelled except upon pay-
ment of a substantial penalty. As a
result of using the above five words
and phrases, the proposed definition
of substantial legal and financial com-
mitments did not accurately reflect
the legislative history. OSM has re-
vised the final definition to reflect the
legislative history by deleting the
above words and phrases.

3. Revising the definition of major
investment by retaining the provision

14997

relating to aggregate capital expendi-
tures and deleting the provision on ag-
gregate assets. Many commenters be-
lieved that a major Investment should
be determined by the size of the in-
vestment compared to the coal con-
tract, not the size of the company
making the Investment. They there-
fore opposed the aspect of.-"major in-
vestment" based on aggregate assets,
but not the portion rdlating to aggre-
gate capital expenditures. OSM has
deleted from the final definition both
categories, however, because it appears
that Congress intended to base sub-
stantial legal and financial commit-
ments on the coal contract, not aggre-
gate assets or capital expenditures.
See quotation above from HR. 95-218.

4. Revising the definition of major
Investment by establishing aminmum
dollar amount or a fixed percentage of
anticipated costs, so that anything
over the established minimum would
quality as substantial Several corn-
menters suggested that a minimum
amount, such as 2 or 5 million dollars,
be established to define substantial.
One commenter suggested that ex-
penditures of 10 percent or more of
anticipated costs of the operations
should be considered substantial. A
basis for the 10 percent was not pro-
vided. OSM has determined that any
fixed dollar amount or percentage
would be arbitrary and might impose
disproportionate burdens on smaller
companles..

OSM has also considered whether to
extend the January 4, 1977, date for
exemption to January 4, 1978. Section
522(a)(6) specifies the cut-off as of
January 4, 1977. One commenter sug-
gested that the January 4. 1977 date
for exemption be changed to January
4. 1978, because the 1977 date Is prior
to the passage of the Act and because
this commenter believed that Con-
gress did not set forth retroactive pro-
visions in the Act. In OSM's view, the
January 4. 1977 date is firmly estab-
lished in the Act, however, and cannot
be changed by regulation. Further,
Congress explicitly Intended to apply
many other provisions of the Act to al-
ready existing operations.

A commenter suggested that the
definition be revised to explain that
substantial legal and financial commit-
ments do not apply to exchanges of
privgte fee coal under Section
510(bX5). OSM has considered wheth-
er to specify that this definition of
substantial legal and financial commit-
ments Is not the same as substantial fi-
nancial and legal commitments in Sec-
tion 510(bXS). House Report No. 95-
218 (quoted above) may suggest that
the two phrases have the same mean-
ing; however, the definition in these
regulations relates only to Section 522
and Subchapter F.
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Another commenter suggested that
draglines be included as substantial.
Because purchase of a dragline is a
capital-intensive a6tivity; it qualifies
as a component of a substantial legal
and financial commitment. A com-
menter suggested that exploration
costs should be considered substantial.
Exploration costs are incurred before
there is an existing mine and there-
fore cannot qualify as a substantial
commitment by themselves, but only
as part of the overall costs and com-
mitments to mine. Another com-
menter suggested that advance royal-
ties should be considered substantial.
Advance royalties alone cannot be con-
sidered substantial commitments, but
only as part of overall costs of estab-
lishing the mine.

Section 762.11 lists criteria for desig-
nations of unsuitability. A commenter
suggested that States only be required
to adopt the mandatory criterion of
Section 522(a)(2) and not the discre-
tionary criteria of Section 522(a)(3).
The parallel construction in the Act
for both types of criteria suggests,
however, that bbth the mandatory cri-
terion (technological and economic in-
feasibility of reclamation) and the dis-
cretionary criteria must be used by the
State regulatory authorities in evalu-
ating petitions. Moreover, all of these
criteria must be adopted by a State in
order to have an approvable State pro-
gram under Section 503 of the Act.

Some commenters suggested provid-
ing some specific guidance or thresh-
olds for State regulatory authorities to
apply in determining whether the dis-
cretionary criteria have been met.
OSM has considered both revising the
regulations to provide qudance for
State regulatory authorities through
threshold criteria developed on a re-

"gional basis and issuing technical
guidelines for State regulatory au-
thorities to use in determing when to
apply the discretionary designation
criteria. OSM has rejected both alter-
natives. Given the language of Section
522(a)(3), OSM believes that it cannot
restrict the discretion of the States
beyond the specific language of the
four criteria in the Act. Providing
threshold criteria or guidelines might
restrict this discretion and would not
be consistent with the weighing of re-
source values on a case-by-case basis
which is required by the Act.

Additional comments suggested var-
ious elaborations on the criteria for
economic and technological infeasibi-
lity of mining. One commenter sug-
gested providing specific standards
concerning infeasibility of reclama-
tion. The commenter stated that-the
legislative history provided some'guid-
ance for determining the infeasibility
criteria. The references given were
merely summaries of the Act's require-
ments with no guidance. The same
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commenter stated that a checklist of
performance standards would facili-
tate citizen participation. OSM has re-
jected this suggestion because a check-
list of performance standards which is
not a verbatim copy of OSM and/or
State regulations could be misleading
and possibly preempt the permit proc-
ess.

A. commenter suggested a provision
for generic level designations, which
presumably would require the State
regulatory. authority--to identify all
areas that fit the description of the ge-
neric type. For example, if a petitioner
provided the regulatory authority
with allegations that certain ecosys-
tem types were not amenable to recla-
mation, the regulatory authority
would then have to decide whether it
agreed with the evidence and, if it did,
proceed to locate all areas in the State
where the particular ecosystem type
was found.

Another commenter suggested that
OSM first identify physical variables
which determine a site's amenability
to reclamation, such as soil type, con-
tour, vegetation, climate; then develop
models using these variables, along
with an assessment of current techno-
logical capacity to reclaim to Federal
standards, and cost estimates for recla-
mation. Objective cutoff points could
be established defining technological
and economic feasibility by deciding
how much and what level of technol-
ogy can reasonably be utilized and
how much expense-is acceptable. This
commenter believed that, without
elaboration of objective scientific fac-
tors, the regulations for designation
add little to the structure of the
permit approval process.

Another commenter suggested that
OSM should provide binding guide-
lines for determining that reclamation
is not technologically and economical-
ly feasible. This commenter believed
that binding guidelines are necessary
because the Act provides a mandated
scheme for designating property, and,
at the present time, there is no
method to determine what is economi-
cally or technologically reclaimable.
Additionally, by requiring each State
to gather its own information, there
will be duplication of effort, possibly
inconsistent approaches from State to
State and chaos among the regulatory
authorities. This commenter believed
.Jhat technologically and economically
reclaimable land is presently unknown
and that no regulatory authority pres-
ently has the capacity to make such a
determination. , Still another corn-
menter was concerned that, without
national guidelines it will be virtually
impossible, in States where coal
mining is economically significant, to
have the State regulatory authority
set up objective criteria. The com-
menter believed the objective criteria

are necessary becapse of the economic
pressure in these States. Further, a
national standard would prevent in-
consistencies among the States,

OSM has rejected all the above sug-
gestions related to feasibility of recla-
mation. OSM believes that Section
522(a)(2) of the Act provides the sole
criterion: when reclamation is not fea-
sible for technological or economl6
reasons. Regarding elaboration of this
criterion, it is virtually impossible to
provide national guidance for applying
this criterion to every piece of land
where reclamation may or may not be
feasible. In general, this determination
must be made on a site-specific basis
using a combination of information
and analysis regarding both the site
and the equipment, vegetation, and
reclamation techniques which might
be proposed by an operator, real or hy-
pothetical. In other words, there exists
a nearly infinite number of variables
for a decisionmaker to consider in de-
termining whether reclamation is fea-
sible. OSM agrees that it will be diffi-
cult to make decisions based on the in-
feasibility criterion. Nevertheless, in
cases where there is information rele.
vant to specific areas or generic infor-
mation on soil types, ecosystem types
or local hydrology, this information
may be used to designate lands unsuit-
able based on the Infeasibility crite-
rion.

The House Interior Committee has'
stated that the designation process
should be applied on an area basis and
upon petition, indicating .that Con-
gress intended to tie the process to
specific geographic areas. H.R. 95-218,
p. 95 (1977). OSM has therefore tied
the designation process to specific geo-
graphic areas where there might exist
conditions which would preclude suc-
cessful reclamation. In other words, a
petitioner would be responsible for
identifying a specific area and present-
ing allegations to show that this spe-
cific area met one of the designation
criteria, while the State regulatory au-
thority would be responsible for gath-
ering additional facts and asking the
public for additional information.
However, the State regulatory au-
thorities will gather generic level in-
formation in their data bases and in-
ventory systems for use by the public
and the State in preparing and consid-
ering petitions. Because generic level
designations would require a two-
tiered decision process by the State
regulatory authorities, they would
impose an additional burden on the
States.

The idea of providing objective
standards against which to measure
reclamation feasibility is attractive be-
cause It would ensure designation if
petitioners could convince a regulatory
authority that certain conditions were
present on a site. The reality of the
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situation is, however, that there are
too many variables to be taken into ac-
count and only occasionally will the
presence of certain conditions, by
themselves, be sufficient information
on which to base a designation deci-
sion. For these reasons, OSM has de-
cided not to elaborate* on this crite-
rion.

Some commenters suggested that a
single petition should trigger a com-
prehensive review for all the designa-
tion criteria resulting in a positive de-
laration that the lands are suitable for
mining. OSM has rejected this sugges-
tion for several reasons. Once a peti-
tion has been ruled upon and if the
regulatory authority makes a negative
determination, an applicant may
pursue a permit application through
the permit process, but a negative de-
termination on a petition does not
result in a positive determination of
suitability. Because all of the designa-
tion criteria do not apply to every situ-
ation, the addition of a zequirement
for a comprehensive review based on
one petition could result in a waste of
time and effort. A petitioner could re-
quest a comprehensive review, provid-
ing that the statement or allegation of
facts and supporting evidence pertain
to all the criteria, but there is no au-
thority under the Act to require a pe-
titioner to provide facts concerning all
possible criteria. Under the Act, the
threshold test for a petition is that it
must contain allegations of fact and
supporting evidence, presumably for
the criterion on which the petitioner
believes a designation should be based.
Given the requirements of the Act, It
would be an unfair burden on the peti-
tioner to require him or her o pro-
duce information regarding criteria for
which he or she has no concern.

The final regulation provides maxi-
mum flexibility for the State regula-
tory authorities to cover criteria other
than those listed in a single petition.
Thus the regulatory authority can
cover as many additional criteria as it
wishes under the present regulation.

Some commenters suggested adding
"upon petition" to all the criteria in
order to clarify that the areas in Part
762 may only be designated through
the petition process. OSM has accept-
ed this suggestion.

A commenter suggested revising Sec-
tion 762.11(b) by adding a requirement
that the petitioner specifically allege
in a petition that a mining operation
would definitely result in damage.
This commenter believed that this
change would screen out petitions not
asserting facts and supplying support-
ing evidence. OSM has rejected this
suggestion because this determination
is left to the actual decision on the pe-
tition. Further, even where damage
would result, there is discretion to not
declare the area uhsuitable for mining.
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In summary, the final regulations
will not preclude the State regulatory
authorities from designating an area
unsuitable for reasons other than
those alleged in the petition. For ex-
ample. in the course of a petition pro-
ceeding, a State regulatory authority
may uncover Information concerning
the petitioned area which, although
very important, is outside the scope of
the original petition. In this case, the
State regulatory authority Is free to
designate the area unsuitable on the
basis of'a criterion not In the original
petition.

Some commenters suggested that
there should be more definitive crite-
ria for designating lands unsuitable. In
response to these comments, OSM has
changed the language of the regula-
tions to be Identical with the language
of the Act by deleting "all or' and
"ecologic". Other comments suggested
various modifications, additions or de-
letions. OSM has rejected all sugges-
tions of variation from the language of
the Act. The final criteria repeat the
language of the Act.

Section 762.12 describes how a State
may adopt additional criteria. Some
commenters suggested deleting this
entire section. They argued that it was
too open ended, was unfair to opera-
tors and the public, would lead to Fed-
eral land-use planning and violated
the Act because Congress had not
specified that States could adopt more
stringent designation criteria. Other
commenters argued that It exceeded
the intent of the Act because Section
522 does not authorize the Secretary
to adopt more stringent criteria. OSM
added this section to implement Sec-
tion 505 of the Act and to specify that
States may adopt additional designa-
tion criteria that would be more strin-
gent than those set forth in Sections
522(a) (2) and (3). OSM has changed
the final regulation to clarify that the
additional criteria must achieve addi-
tional protection of the environment
to insure that Section 505 is Imple-
mented. Additionally, the final regula-
tion clarifies the fact that the Secre-
tary is responsible for additional crite-
ria on Federal lands only, not private
lands within a State.

Section 762.13 sets forth exemptions
from designations of lands unsuitable
for mining. The comments unanimous-
ly opposed the proposed provision of
Section 762.13(b) that an exemption is
attached to an operator, not the land.
OSU has accepted this view and
changed the final regulation accord-
ingly, believing that exemptions prop-
erly apply to the land. not the opera-
tor.

Section 762.14 provides for explora-
tion on lands designated unsuitable
for mining. Many commenters object-
ed to having exploration on designated
lands be approved by the State regula-

14999
tory authorities and cited Section
522(a)(1) of the Act which states "...
such designation shall not prevent the
mineral exploration pursuant to the
Act of any arei so designated." Other
commenters suggested deleting "to
insure that exploration does not inter-
fere with any value for which the area
has been designated unsuitable -for
surface coal mining." OSM believes
that this phrase is necessary to ensure
that exploration will be carried out in
such a way as to protect the value
specified in the Act Regulatory au-
thority approval does not mean denial
of the right to conduct exploration for
coal; Its purpose is to ensure that the
methods used in exploration oper-
ations are compatible with the protec-
tion of those lands and areas designat-
ed unsuitable for mining. A corn-
rnenter suggested limiting exploration
on designated lands to the core drill-
ing method and banning surface ex-
ploration completely. OSM has reject-
ed this comment because only in cases
where the values for which the land
was designated were threatened by a
particular method of exploration
would the method for exploration be
at Issue. The State regulatory authori-
ty should b6 able to specify the explo-
ration method in those cases, but
OSM believes a blanket banning of all
surface exploration methods is unnec-
essary. OSM has inserted the word
"coal" in the second sentence to indi-
cate that noncoal exploration is not
covered and has deleted the phrase
"involving the removal of more than
250 tons of coal in any one location" to
insure that all exploration would take
place using methods to protect the
designated areas.

PART 764-STATE PROCESSES FOR
DESIGNATING AREAS UNSUITABLE
FOR SURFACE COAL MINING OP-
ERATIONS

There was no section in the pro-
posed regulations explicitly stating
OSM's policy on burden of proof
during the designation proces. The
Implicit policy was to assign no burden
of proof to any party. Many comments
were received on this issue, leading
OSM to consider four alternative ways
of assigning the burden of proof.
Those four alternatives were: (1) the
regulations as proposed, which did not
assign a burden of proof to any party;
(2) assign the burden of proof in favor
of a petition to the regulatory authori-
ty, to be presented to an independent
decislonmaker; (3) allow the regula-
tory authority to take a position for or
against a petition, with an independ-
ent body acting as decisionmaker; and
(4) assign the" burden of proof to the'
petitioner, with the regulatory author-
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ity remaining as a neutral decision-
maker.

OSM has chosen alternative 1 In
modified form, which does not assign a
burden of proof to any party; but, in
order to assure that state regulatory
authorities are not burdened with
frivolous petitions, the final regula-
tions specifically allow for rejection of
frivolous petitions. Additionally,
"brief" has been deleted from the re-
quirement to describe how mining
would adversely affect an area, and
"approximate" has been deleted as a
part of the requirement to describe
the size of the petitioned area.

There are many reasons why OSM
chose to assign no burden of proof to
any party, and to make this policy ex-
plicit in the final regulations. Section
522 was included in the Act in order to
insure that a planning process would
be used to assure that mining is con-
ducted only when - compatible with.
other values. In the usual context of
planning decisions from which the cri-
teria of Section 522(a)(3) were devel-
oped, no single party or agency is as-
signed a burden of proof. In general,
planning decisions are not made in an
adversary proceeding but are the
k'esult of professional opinion, public
participation and weighing of resource
values. Thus, the criteria of Section
522(a)(3) are not suitable for an adver-
sarial proceeding, but rather a plan-
ning procedure involving professional -
opinion, public participation and a
weighing of resource values.

Moreover, Section 522(c) provides a
very low threshold for the petitioner's
burden to present a petition: "Such a
petition shall contain allegations of
facts with supporting evidence which
would tend to establish the allega-
tions." The same Standard is necessary
to be able to intervene in the process.
Other than this description of the re-
quired petition contents, Section 522
contains no suggestion that there be a
burden of proof on'the petitioner. In
fact, there are numerous provisions of
Section 522 which indicate that the
petition process is intended to trigger
an internal planning-type review by
the regulatory authority; they include
the following:

Section'522(a)(1)-"Each State shall
establish a planning process enabling
objective decisions based upon compe-
tent and scientifically sound data as to
which, if any, -land areas of a State are
unsuitable for all or certain types of
surface .coal mining operations pursu-
ant to the standards set forth in para-
graph (2) and (3) of this subsection";

Section 522(a)(4) requires a State to
demonstrate that ithas developed or
is developing a process which includes:
(i) a State agency responsible for sur-
face coal mining lands review;, (ii) a
data base and inventory system which
will permit proper evaluation of the
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capacity of different land areas of the
State to support and permit reclama-
tion of surface coal mining operations;
(iWi) a method or methods for imple-
menting land-use planning decisions
concerning surface coal mining oper-
ations; and (iv) proper notice and op-
portunities for public participation, in-
cluding a public hearing, prior to
making any designation or redesigna-
tion pursuant to this Section;

Section 522(c) requires the regula-
tory authority to issue and furnish to
the petitioner and any other party to
the hearing, a written decision regard-
ing the petition and the reasons there-
fore and, prior to designating any land
areas as unsuitable, the regulatory au-
thority must prepare a statement con-
taining, (i) the potential coal resources
of the area; (ii) the demand for coal
resources; and (ill) the impact of such
designation on the environment, the
economy, and the supply of coal (Sec-
tion 522(d)).

These three requirements indicate
Congress' 6oncern that the State regu-
latory authorities have the proper re-
sources and procedures to conduct a'
planning-type review. If the process
envisioned by Congress were not an in-
ternal planning-type review, the Act
would contain some definite standards
against which to measure evidence.
There are none. In fact, for four out of

'five of the designation criteria, the Act
provides discretion to the regulatory
authority. Thus, even if'the regulatory
authority finds .that mining would
affect-a valuable resource, it can deter-
mine that the value of mining the coal
outweighs the value of preserving the
other resource and proceed to not des-
ignate the area unsuitable.

Based on these considerations, OSM
has determined that no burden of
proof will be assigned to anyone in the
final regulations. Designation deci-
sions are to be made in the same fash-
ion as land use planning decisions,
with the regulatory authority gather-
ing facts and analyzing these facts

'which are also available to. the public.
Additionally, the public will gather
and analyze facts and will have access
to the record being compiled by the
regulatory authority. When the regu-
latory authority makes Its decision, it
will consider all the facts gathered by
itself and the public. It will also con-
sider the coal resource statement.

OSM has decided not to assign the
burden of proof in favor of a petition
to the regulatory authority for the fol-
lowing three reasons. First, under this
alternative, it is unclear how the regu-
latory authority would exercise! its dis-
cretion to designate or not designate
under the discretionary criteria of Sec-
tion 522(a)(3). Second, where the regu-
latory authority is unable to prove
that an area is unsuitable for mining
and the opponents present a strong

case, the record would suggest that
the area was suitable for mining. An
operator could then proceed to use the
designation record in a permit pro-
ceeding as evidence to support the
permit application. Thus the permit
process could possibly be preempted
by a designation proceeding. Third,
this alternative would Impose a burden
on 'the coal industry to attempt to dis-
prove that lands are unsuitable for
mining. In the event that no person in
the coal industry had an interest in ar-
guing against. a designation, the regu-
latory authority would be unable to
argue against a designation. As a
result, some ,areas where coal mining
could be the wisest use of the re-
sources on the land might be wrongly
designated.

OSM has also rejected the alterna-
tive of allowing the regulatory author-
ity to take a position for or against a
petition, with an independent body
acting as decision maker. In order to
prepare a case, the regulatory authori-
ty would have to decide early in the
process which side to argue. Under
these circumstances the regulatory au-
thority would likely make this decision
without adequate information. Also, it
would~be difficult for a petitioner or
intervenor to know what information
to prepare to support his/her position
without knowing which side of the
case the regulatory authority intended
to argue.

OSM did not choose to assign the
burden of proof to petitioners who.
would be responsible for supporting
the petition before the regulatory au-
thority, although the only legislative
history that OSM could uncover con-
cerning burden of proof assigns the
burden to petitioners. During the Con-
gressional' debates on H.R. 11500, a
predecessor to the Act which con-
tained language Identical to section
522(c), Congressman Teno Roncalio
explained the designation process and
defended It against Administration
criticisms. Congressional Record, June
20, 1974, p. 20340. In so doing, he
stated, "The burden of proof for un-
suitability Is on the petitioner not the
regulatory authority..."

OSM has decided, however, not to
assign the burden of proof to the pe-.
tioner. There are many reasons for
this decision. Most petitioners could
not afford to sustain the entire burden
of proving that an area should be des-
Ignated unsuitable throughout a desig-
nation proceeding. This burden would
effectively limit participation in the
designation process to petitioners with
financial resources and access to legal
counsel. Additionally, with the low
threshold for a petition In' Section
522(c) and the requirement for a
public hearing within 12 mohths, the
petition process could become a way to
disrupt and delay the permit process
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without actually having lands desig-
nated.

Further, even if a petitioner succeed-
ed in proving that an area was unsult-.
able under the 522(a)(3) criteria, the -
regulatory authority would still have
discretion to refuse to designate It,
and a petitioner's only recourse would
be to seek judicial review of that rejec-
tion as arbitrary and capricious. Also,
where a petitioner did not prevail,
there would exist a record .that the
area is suitable for mining. An opera-
tor could then proceed to use the
record to support issuance of a permit,
and the permit process could possibly
be pre-empted by the designation pro-
ceeding.

Another reason for rejecting this al-
ternative is that it would impose a
burden on the coal industry to at-
tempt to disprove that lands are un-
suitable for mining. In the event that
no person in the coal industry had an
interest in . arguing against designa-
tion, the arguments in favor of not
designating an area would remai un-
heard. Finally, this alternative seems
inconsistent with the many require-
ments in Section 522 for the State to
acquire data on its own. If Congress
had intended to place the burden on
the petitioner, it would not have re-
quired the States to have an elaborate
process for-gathering data, maintain-
ing a data base and inventory system
and for preparing a coal resource
statement.

Commenters suggested various revi-
sions to the general process require-
ments of this section. One suggested
revising the regulations to specify
"all" data and "all" information "re-
ceived by the regulatory authority."
Another commenter suggested delet-
ing "and other relevant information."
An additional commenter suggested
adding the word "planning" before
"process," otherwise the process would
be preempted. OSM has rejected all of
these suggested revisions. The deletion
of "planning" reflects OSM's interpre-
tation of the Act that the phrase
"planning process" implies a process
more elaborate than that needed to re-
spond to petitions.

Section 764-.13(a) specifies who has a
right-to petition to have an area desig-
nated unsuitable. Commenters sug-
gested various additional tests in order
to limit eligibility, such as (a) living
adjacent to the proposed mine, (b)
havinga legal interest, and (c) being
directly tied t6 the mining. OSM has
rejected these suggestions because
Congress specified that the standard
for any person having an interest
which is or may be adversely affected,
should be as broad as that established
by the Supreme Court in Sierra Club
v. Morton, 405 U.S. 727 (1972). Leaving
the phrase as defined in the proposed

regulations under Part 700.5 accom-
plishes that goal.

Section 764.13(b) lists the informa-
tion that a Ifetitioner must set forth in
a petition. Commenters suggested
changing "Indicating" to language
from the Act, "which would tend to es-
tablish," because using the language
of the Act would make the regulation
less susceptible to erroneous interpre-
tation. OST,1 has accepted this sugges-
tion. Some commenters suggested that
the petitions should contain more de-
tailed- information such as (1) requir-
ing the petitioners to supply a list of
affected fee-title holders, (2) requiring
the petitioners to supply additional
detail on the petitions, (3) allowing
the regulatory authority to require
any other applicable information as it
deems necessary, (4) defining more
precisely the location and size of the
area and (5) adding the qualifier sub-
stantialy to describe how mining has
affected the area. Other commenters
suggested that the regulatory authori-
ty assist the public in accumulating
data for petitions. OSM has rejected
most of these suggestions in order not
to make the requirements for petition
contents more restricted than the Act.

In response to another comment,
OSM has deleted "statement or" from
Section 764.13(b)(2) to track more
closely the language of the Act. OSM
does not intend for petitioners to
supply surveys to the regulatory au-
thority, nor does It intend for petition-
ers to supply information regarding lo-
cation in metes and.bounds.

Sections 764.13(b)(4) and 769.13(c)
require the petitioner to give his/her
name, address and telephone number.
Commenters suggested that there
should be some way to protect the
confidentially of the petitioner. In re-
sponse to these suggestions, OSM has
considered requiring the regulatory
authority to keep the petitioner's
name confidential at the request of
the petitioner. Additionally, OSM has
considered providing that petitioners
who believe they are being harrassed
or otherwise discriminated against
could use the protection afforded
under 30 CFR 830, Protection of Em-
ployees. OSM has rejected both these
alternatives for two reasons; the Em-
ployee Protection provisions under
Section 703 of the Act apply only to
employees, and OSM believes the peti-
tion decision-making process, as with
other decision-making processes under
the Act, should be an open procedure.

Sections 764.13(c) and 769.13(b) list
the requirements for terminating des-
ignatlons. Commenters suggested de-
leting the statement "not contained in
the record of the proceeding in which
the area was, designated unsuitable."
These commenters were concerned
that this requIrement would preclude
introducing information which was

misinterpreted or erroneous as report-
ed in the record of the designation
proceeding. OSM does not intend to
preclude introducing new information
when the original Information was er-
roneous but believes it Is not necessary
to change the language of the final
regulation to accomplish this result.

Other commenters suggested revis-
ing or deleting the language relating
to nature or abundance of the protect-
ed resource. Several stated that this
standard Is inconsistent with the stat-
ute. They suggested that the nature or
abundance of the protected resource
or condition or other basis of the des-
ignation standard for the termination
petitions should be deleted. A con-
menter suggested that the language be
replaced with changes in reclamation
technology or reclamation economics
which have occurred since the date of
the initial designation which now
make reclamation technologically or
economically feasible.

Instead of the nature or abundance
language, another commenter suggest-
ed adding the phrase significant
changes In the conditions found in
Section 762.11 on which the designa-
tion was based. Another commenter
was also concerned that the standard
for termination was less than the
standard for designation, thereby pro-
viding more avenues for termination
than are set out in the statute because
Section 522 -does not speak of unique-
ness of an area or abundance of a re-
source as criteria for designation. A
commenter stated that this language
might allow a termination even
though lands were designated unsuit-
able due to infeasibility of reclamation
which is an absolute standard not sub-
Ject to any further tests.

OSM's intent in interpreting the
statute concerning termination of des-
ignations was to provide a standard
based on new information about the
resource being protected or on new
technology. Concerning the resource
being protected under the discretion-
ary criteria, OSM's intent was to allow
reconsideration of an unsuitability
designation If new information was
found which could establish that the
decision for the designation wa based
on incomplete or incorrect informa-
tion. For example, if It were discovered
that an area previously thought to be
the only habitat in a State for a spe-
cies of plant or animal was later found
to be only one of many habitats for
the species, that fact might render the
designation incorrect because that de-
cision would have been based on erro-
neous and outdated information. OSM
recognizes that decisions based on the
discretionary criteria of Section
522(a)(3) require weighing and balanc-
ing resource values; therefore, a
change in the knowledge concerning
abundance of the protected resource
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could properly lead to a reconsider- which prevents approval of a permit The only petitions that may be re-
ation of a designation, application if an area is under study turned pursuant to this cut-off provi-

OSM inadvertently applied the for designation. They further argued sion are' those that relate to the same
standard of a change in the nature or that establishing a cut-off would permit area as the permit application
abundance of the resource to both the create a new exemption that would - for which the public comment period
mandatory criterion of reclamation in- not be authorized by Section 522(a)(6) is closed. Any later petitions which
feasibility and the discretionary crite- of the Act. These commenters object- cover other portions of the same mine
ria. The only standard intended by ed to any limitation on filing petitions plan area must still be processed
OSM to apply to the mandatory crite- until the time when a permit is issued. unless the additional areas involved
rion was a change-in the technology or Other commenters suggested deletion are insignificant to the purposes of
economics of reclamation. The lan- of this Section in its entirety, stating the petition.
guage has been-revised to accurately that the petition process can be used Section 764.15(b) requires the State
reflect OSM's intent. Regarding the to harass permit applicants. Some .regulatory authorities to circulate
resources or condition being protecta- commenters suggested that a condi- copies of the petition to various par-
ble during and after mining, OSM did tional permit be issued until a decision ties including persons with an owner-
not intend to introduce a lesser stand- is reached in the designation proceed- ship Interest of record. Some com-
ard than the Act. OSM has therefore ing; these commenters apparently Ig- menters suggested allowing three
revised the language by. replacing nored the limitation of Section weeks for the State regulatory author-
"protectable" with "affect" to reflect 510(b)(4). ity to circulate the petition. Others
OSM's original intent. Some commenters suggested other suggested requiring the State regula.

Section 764.15(a)(2) requires the reg-- specific cut-off times or leaving the tory authorities to notify owners with
ulatory authority to determine wheth- cut-off time to the discretion of the a "legal" interest instead of requiring
er any coal resources exist in the peti- State regulatory authorities. Those the State regulatory authorities to cir-
tioned areas. A commenter suggested who supported earlier cut-offs were culate the petitions to people with an
that °the regulatory authority be re- largely concerned about the use of the ownership interest of record in the
quired 'to identify recoverable re- petition process to harass permit ap- property. OSM agrees that allowing
sources and the extent of such re- plicants. Several who suggested later the State regulatory authorities thrce
sources. This commenter was con- cut-offs argued that the public needed weeks instead of two would provide
cerned that some coal resources may a longer period to find out about pend- the time needed to Identify adequately
not be recoverable and that the extent ing permit applications and to prepare all parties who should be notified.
of the recoverable resource is impor- a designation petition. Leaving the OSM has rejected the suggestion to
tant to match the potential for the cut-off to the discretion of the State provide for notification of persons
particular area. This would impose a regulatory authorities was supported with a legal interest rather than own-
burden in excess of that necessary to by those who wanted to allow for ership interest because legal interest is
determine if the State regulatory au- flexibility from State to State. broader than ownership interest and
Sthority could reject the petition for OSM believes that some cut-off is may Include liens, easements and
absence of coal. Additionally, requir- necessary in order to facilitate an or- other Interests that do not constitute
ing the State regulatory authority -to derly permit process. Without a cut- ownership. Under the final regulation,
match the extent of the resource to off, petitions could indefinitely delay a the State regulatory authorities may
the potential for the particular area final decision on a permit. The cut-off use whatever means they find satisfac-
requires judgments which should be at the end of the public comment tory to determine an ownership inter-
left to the actual decision on the desig- period is consistent with the permit est of record in the property. Statc
nation petition. approval or denial process established regulatory authorities do not necessar-

Another commenter suggested that by Section 510 of the Act. fly have to do title searches to identify
requiring the regulatory authority to The final regulation makes It clear these owners.
identify resources near the area under that petitions received after, the close Other commenters suggested delet-
petition is ambiguous and imposes an of the.public comment period cannot Ing the requirement to circulate copies
undue burden on the State regulatory prevent the regulatory authority from of the petition. Deleting this para-
authorities in considering petitions. In issuing a decision on a permit applica- graph would require persons, organiza-
objecting to' the "or near" language, tion. OSM believes that extending the tions or agencies having an interest in
the commenter pointed out that the opportunity to petition beyond the petition actions continually to monitor
coal resources near the petitioned area period for public comment on a permit State hearing notices on such actions
are not relevant to the petition. OSM application would effectively nullify and to request copies of petitions of in-
agrees with the commenter because the time limits for public comments on terest to them. Deleting this circula-
the State regulatory- authority must permit bapplications established in Sec- tion provision would be contradictory
concern itself with coal resources tion 513 of the Act. The petition proc- to Sections 102(b)* and 102() of the
within the area specified in the peti- ess could be used to object.to the Act, which require that interested par-
tion and has no need to enlarge the permit after the statutory deadline for ties be notified and involved in the ad-
area in question. If a petitioner wants such objections. Close of the public ministration and enforcement of the
to have the regulatory authority con- comment period means at the close of Act and regulations. For these reasons
sider an area near the petitioned area, any informal conference held under 30 OSM has rejected this suggestion. An-
that area can and should be covered CFR 786.14, or, if no conference is re- other commenter suggested extending
by a separate petitibn or by amending quested, at the close of the period for the time period for notifying the
the first petition. Accordingly, OSM filing written comments and objec- public of receipt of the petition to five
has deleted "or near"-'from the final tions under 30 CFR 786.12-13. weeks. OSM has rejected this sugges-
regulation. Additionally, under this final regula- tion because this notice is not a heavy

Section 764.15(a)(7) states how peti- tion, the State regulatory authorities burden and it should be balanced with
tions affect the permit process. OSM must continue to process petitions coy- the countervailing concern of making
received many comments on this sub- ering areas surrounding approved rapid decisions and transmitting those
section. Some suggested that providing permit areas; they cannot reject a pe- results to the public quickly.
for any cut-off, at least until the tition which covers both a permit area Sbction 764.15(c) states that, until
permit is actually approved, was con- and other areas, but mdst processs the three days before the State regulatory
trary to Section 510(b)(4) of the Act, petition for those unpermitted areas, authority holds a hearing under Sec-
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tion 764.17, any person may intervene
in the process. Some cornmenters sug-
gested shortening the time for inte-
venors until 10 days before the hear-
ing to conform with the draft regula-
tions for Federal lands. OSM has
changed the Federal lands regulations,
however, to permit intervenors to
enter those proceedings up to three
days before the hearing. The longer
period is conducive to greater public
involvement.

Section 764.15(d) requires the State
regulatory authority to compile and
maintain a record relating to each pe-
tition. The record must be kept at the
main office as well'as a central loca-
tion of the county or multicounty area
of the petitioned land. OSM received
comments suggesting deletion of the
requirement that the record be kept in
more than one location. If the com-
menters' suggestions were adopted,
members of the public living near the
petitioned area would have to bear a
greater financial burden of travelling
to- the main office of the regulatory
authority to obtain information re-
garding the petitions. It is more equi-
table to have these costs borne by the
regulatory authority in the interest of
greater participation by the public
than to have members of the public in-
dividually bear these costs. Another
comment strongly supported these
provisions as proposed. OSM believes
that the final regulation gives suffi-
cient discretion to the regulatory au-
thority to choose location in the
county or multicounty area affected
by the petition other than the geo-
graphic center. If a centrally located
community does not have the facilities
required, the regulatory authority
may choose the county seat or another
community which has the required
facilities. OSM believes that the public
participation provisions of the Act are
directed at making significant and
meaningful participation by the public
as eas - as possible. The final regula-
tion implements this policy.

Section 764.17 provides the require-
ments for hearingg on petitions.
Nearly every aspect of this section re-
ceived comment. Many commenters
recommended that the time period for
holding a public hearing on a petition
be shortened from 10 months. Recom-
mended alternatives ranged from 45
days to 6 months. Commenters were
concerned that the petition process
not be used as a tactic to delay mining.
OSM agrees that the time between
filing of complete petitions and the
Public hearing should be minimized;
however, the Act provides for a 10
month period if necessary and there
may be situations where the maximum
time period is necessary. This time
period is not intended to serve as an
average. Public notice requirements
negate any time periods shorter than
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about 2 months, allowing the time nec-
essary to prepare public notices. The
volume of petitions received at one
time, the complexity of the issues in-
volved and staff capability may re-
quire that hearings be scheduled over
the maximum time available. Combin-
ing hearings could expedite this proc-
ess.

A few commenters suggested that
this entire section be deleted. OSM be-
lieves that the Act specifically requires
a public hearing unless all petitioners
and intervenors stipulate agreement
before the hearing. Therefore, OSM
,has rejected this suggestion.

Some commenters suggested delet-
ing the requirement for verbatim tran-
scripts of public hearings. They fur-
ther suggested that, if the require-
ment is not deleted, the language
should be clarified to indicate clearly
that the regulatory authority is re-
sponsible for preparation of the tran-
scripts. Some commenters suggested
that tape recordings be allowed in lieu
of a verbatim transcript and some
commenters stated that verbatim tran-
scripts are costly and suggested that
tape recordings are adequate. In
OSM's view, the public hearing Is in-
tended to provide the regulatory au-
thority with information that will
assist It in reaching a decision on the
petition. A record of the hearing Is
necessary for review by the regulatory
authority, petitioners and the general
public. Verbatim transcripts can be re-
produced easily and made available as
necessary. OSM recognizes the signifi-
cant cost involved in preparation of
verbatim transcripts but also notes
that the regulatory authority could re-
ceive funds under an OSM grant to
cover part of these costs. The pro-
posed regulations explicitly stated
that the regulatory authority shall
make a verbatim transcript of the
hearing. Thus, no change was neces-
sary for the final regulations.

Sections 764.17(a) and 769.17 address
the hearing procedures. The proposed
regulations specified that the hearing
was to be a legislative, fact-finding
hearing with no cross-examination or
sworn testimony. OSM received nu-
merous comments concerning the
degree of formality required for the
hearing. In response to the comments,
OSM has considered the alternatives
presented below.

A number of commenters urged that
OSM provide for these hearings to be
adjudicatory and require such formali-
ties as sworn testimony, cross-examl-
nation and an administrative law
judge as presiding officer. They pre-
sented a variety of arguments in favor
of this approach: (1) This procedure Is
fairer and better suited to resolving
factual disputes; (2) formalities are
necessary to provide the landowner
with due process if the final decision Is
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in favor of designation, thus depriving
him or her of some of the uses of the
property; (3) more facts will be ob-
tained through this procedure; (4) a
better record will be compiled to allow
for objective Judicial review; (5) desig-
nation Is more like a condemnation
proceeding than a zoning hearing and
even zoning cases are sometimes quasi-
Judicial. Some cornmenters favored an
adversarial hearing because they be-
lieve that a designation of unsuitabil-
Ity Is a taking of property without due
compensation. Several commenters
claimed that an adjudicatory hearing
is required when there are questions
affecting property, leading to a possi-
ble taking. The commenters compared
designation decisions to zoning deci-
sions and stated that zoning decisions
are often made through adversary pro-
ceedings. The commenters contended
that an adversary hearing would de-
velop a better, more complete record
because cross-examination of wit-
nesses could elicit more information
than would be obtained through mere
presentations.

A two-tiered hearing system with
first an Informal conference, then an
adversary hearing was also suggested.
,Commenters who favored this two-
tiered process observed that there are
pros and cons to both types of hear-
ings. They suggested an informal con-
ference, followed by an adjudicatory
hearing held only if the preliminary
decision were to designate the lands
unsuitable, patterned after the permit
application process. Again, these corn-
reenters believed that an adversarial
hearing was necessary before making a
decision affecting the use of property.

A few commenters suggested that
the hearings be kept informal, but
that there should be an opportunity
for the State regulatory authority and
the audience to ask questions of the
speakers. In addition to the advan-
tages discussed above, this procedure
would allow for more extensive facts
to be obtained without the formalities
of sworn testimony and cross-examina-
tion and without incurring the ex-
pense of assistance by attorneys. OSM
encourages such opfn procedures, but
has left the decision on whether to in-
clude them to the discretion of the
regulatory authority, which can best
determine the specific requirements of
an informal hearing according to its
own needs and procedures.

Several commenters wanted -the
States to be given discretion to choose
which type of hearing would be held.
They believed that the States should
have flexibility to adopt the hearing
process to their other requirements of
administrative law. OSM has rejected
this suggestion In order to provide for
consistency nationwide.

A commenter preferred adjudicatory
hearings but suggested a hybrid proce-
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,dure, combining the formality of an
Administrative Law Judge (ALJ) pre-
siding, with a choice for witnesses
either to testify or only submit written
evidence, but those who testify would
be subject to cross-examination. Writ-
ten evidence would be given less
weight. Once the petition triggers the
process, the State regulatory authori-
ty would provide all data to support
designation under any of the discre-
tionary criteria, and would assist the
petitioner in presenting his case.
Other parties could intervene and the
ALJ would then compile and certify
the hearing record to the State regula-
tory authority for a final decision,
which would be written findings of
fact and conclusions of law. In this
manner, it would be in a proper form
for judicial review.' This hybrid was
apparently designed to address OSM's
concerns about reducing formality and
expense and ensuring that the State
regulatory authority itself makes the
final designation decision; OS1V has
rejected this suggestion in order not to
place an undue burden on petitioners.

OSM has chosen not to adopt an ad-
judicatory hearing procedure for the
following reasons. First, Section 522(c)
does not require an adjudicatory hear-
ing. OSM believes that an informal
liearing meets the requirements of the
'Act. Second, because cross-examina-
tion of witnesses may be used to dis-
credit them and their testimony, OSM
envsions that cross-examination could
easily be used to intimidate witnesses
whose own experience might provide
valuable information for the record.
Where, for example, mining has alleg-
edly caused flooding, the testimony of.
people who have liVed in the area
before flooding and after flooding
would provide, valuable testimony for
the record. Without this kind of testi-
mony in the record, it would be incom-
plete. Thus, OSM believes that the
hearing should provide an opportunity
for the regulatory authority to hear
expert opinion as well as the experi-
ence of people whose lives are. directly
affected by mining.

Commenters who wanted an adjudi-
catory hearing hinged their arguments
on a belief -that a designation is a
taking for which compensation must
be paid. Under the recent Supreme
Court decision, Penn Central v. New
York City, 438 'U.S. 104 (1978), there is
no taking for which compensation
must be paid unless the property
owner has a reasonable expectation of
being able to use his property a cer-
tain way. Thus, OSM believes that
there is no taking for which compensa-
tion must be paid unless an operator
already has a permit for that area
which was obtained as of August 3,
1977, or needs the coal to continue an
operation which was permitted before
that date. Because coal mining has

been a permitted activity under var-
ious State and Federal statutes for
many years and because it is illegal to
mine without a permit, an owner of
coal cannot have a reasonable expecta-
tion to mine it without having a
permit. Further, while certain permits
may have been routinely obtained in
the past, the Act makes it very clear
that mining will not be allowed where
all the performance standards cannot
be met. Thus, at least since the date of
enactment of the Act, it has certainly
not been reasonable for operators to
expect automatic approval of a permit.

OSM has also rejected suggestions
of the commenters that the form of
the hearing be changed; the final reg-

"ulations provide for an informal, fact-
finding hearing without cross-exami-
nation of witnesses or sworn testimo-
ny. OSM recognizes, however, that
within the framework of an informal
hearing, States may apply their own
applicable procedures for hearings on
actions affecting property including
appropriate judicial review.

Sections 764.17(b)-(e) set forth mini-
mum requirements for public hearings
conducted pursuant to'Section 522(a)
of the Act. To comply with Section 522
of the Act, a State must demonstrate
it has developed or is developing a
process which includes "(D) proper
notice, opportunities for public partici-
pation including-a public hearing prior
to making any designation or redesig-
nation, pursuant to this Section." Ixr
framing this section 'of the regula-
tions, OSM. attempted to set fortl re-
quirements that were not overburden-
some and followed normal hearing and
notice procedures. One commenter
said that the proposed language does
not assure notification of the coal
lease owner and permit applicant, and
suggested-more specific language. The
regulation requires notice to any
person with an ownership interest or
other interest known to the regulatory
authority. A person holding a lease
would qualify as a person with an own-
ership interest; a permit applicant
would certainly be known to the regu-
latory authority and would receive
notice. Thus, OSM believes that the
existing language is clear and covers
all of the regulatory authority's re-
sponsibilities to give notice to persons,
organizations, or agencies having own-
ership, mineral or otherwise, including
the coal lease owner and permit appli-
cant.

Some commenters urged that the
notice re'quirements of Sections 764.17
(b) and (c) be expanded -to require
maintenance of a public participation
list and to require radio announce-
ments to inform the general public of
upcoming hearings. OSM believes that
the public notice requirements set
forth in Sections 764.17 (b) and (c)
provide a reasonable opportunity for

all interested parties to become in-
formed of the proceeding; however,
regulatory authorities may increase
notice requirements for their own pro-
grams such as preparing press releases
and published schedules. OSM sup-
port- these efforts but believes addi-
tional requirements in the regulations
would be unduly burdensome.

Another comment suggested that
copies of decisions on petitions be pro.
vided to all parties notified under Sec.-
tion 764.17(b). Requirements related
to decisions on petitions are covered
under Section 164.19. The regulation
requires sending the decision to the
petitioner, every other party to the
proceeding and the Regional Director.
OSM believes that the regulations
under Section 764.19 are sufficiently
broad to assure that all those with an
interest will be provided with a copy of
that decision.

A. few commenters suggested that
the 'newspaper advertisement require.
ment 'of Section 764.17(c) is sufficient
without Section 764.17(b), which re-
quires notice to other governmental
agencies, the petitioner, Intervenors
and persons with an ownership inter-
est or other interest known to the reg-
ulatory authority. The suggestion to
delete certified mailing requirements
was also made. Paragraphs (b) and (c)
separate those individuals, agencies
and groups that most likely have an
interest in the proceedings from those
whose interest is unknown at the time
a decision to hold a public hearing Is
reached. For this reason, OSM be-
lieves that precautions such as sending
notices by certified mail to those listed
in Section 764,17(b) Is required. There-

'fore, OSM has not changed this re-
quirement.

Other commenters suggested that
the requirement to notify "any other
person known to the authority to have
an ownership interest or any other in-
terest in the area covered by thepeti-
tion," was nebulous and overly broad,
Groups or individuals without, owner-
ship interest in the property may
make their interests known to the reg-
ulatory authority and they should
then be notified of the'hearing, The
key is that their interest must be
made known to the regulatory author-
ity. The final regulation does not re-
quire the regulatory authority to seek
out unidentified Individuals or groups
that may have some interest.

Commenters also suggested that the
time limits n paragraphs (b) and (e)
be increased from 30 and 15 days to 60
days and 30 days, respectively. They
claimed that additional time would be
needed to prepare testimony. OSM
has decided to retain the same lan-
guage of (b), (c) and (e) for the final
regulations but extended the 15 day
limit of (e) to 30 days and added lan-
guage to clarify that, persons with
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other interests be notified if known to
the regulatory authority. Some com-
menters suggested deletion' of Sections
764.17(b), (c) and (e). OSM has reject-
ed this suggestion because it could
allow a regulatory authority to disre-
gard the provisions of the Act requir-
ing proper notice.

Several commenters suggested com-
bining the newspaper advertisements
provided in Section 764.17(c) into
three consecutive ads during the three
weeks immediately prior to the hear-
ing. They maintained that this re-
quirement is simpler and easier for the
regulatory authorities to meet. OSM
has rejected separating the advertise-
ments in order to ensure that the
newspaper advertisements appear at
times when most persons are likely to
see them.

Some commenters suggested delet-
ing the requirement for consent of all
petitioners and intervenors to consoli-
date hearings on 'petitioned areas in
the same locale. They believed that
the consent requirement should be at
the discretion of the regulatory au-
thority and not a mandatory require-
ment. OSM agrees that the regulatory
authority should be allowed the flexi-
bility to consolidate the hearings and
has changed the final regulation ac-
.cordingly.

Some commenters suggested that
the preliminary statement required by
the proposed regulations is contrary to
Section 522.(d) of the Act which only
requires preparation of the detailed
statement prior to an unsuitability
designation, not prior to the hearing..
Another commenter siggested that
the State regulatory authority should
not be required to go to the expense of
a- detailed statement until a substan-
tial case has been made for the desig:
nation of land unsuitable. OSM has
accepted this suggestion and changed
the final regulation to require prepa-
ration of one statement after the
public hearing.

A commenter believed that the regu-
lations should specify the areas to be
analyzed for econo~nic impacts. The
point was raised ithat the resources
from some coal fields can affect both
world and sub-country-level markets;
thus, the demand and supply impacts
of a designation could require exten-
sive and costly analysis and modelling
of international markets unless the
regulations are specific as to the level
of analysis required. OSM agrees that
economic models could be burdensome
and expensive. According to the legis-
lative history (Senate Report No. 95-
128, p. 94 (1977)), the regulatory au-
thority is required to draw Its data
only from existing and available infor-
mation. In order'to clarify the respon-
sibilities of the regulatory authorities,
OSM has added this phrase to the
final regulation.

Section 764.19 sets forth procedures
to be followed by the regulatory au-
thority in deciding on a petition to
designate lands unsuitable for mining.
A commenter suggested that the list-
ing of items to be considered during
the decisionmakng process be expand-
ed to include a fifth item, all informa-
tion submitted at the public hearing.
OSM believes this ltem would be un-
necessary because this information
would be part of the information re-
ceived during the public comment
period which includes the hearing and
would thus be considered in the decl-
sionmaking process.

Another commenter took exception
to the language included in the pream-
ble to the draft regulations which
stated, "The drafters believe there is a
burden on the State to establish a
measure of uniqueness for areas cov-
ered by petitions under the discretion-
ary criteria of Section 522(a)(3)." The
commenter viewed this statement as
an additional showing to be made
before an area could be designated un-
suitable. OSLI does not intend to make
a State show that every area Is unique
before it can be designated unsuitable.
Only in cases where a reason for desig-
nation would be that the area In ques-
tion is an Important area for certain
flora or fauna or a rare area for other
reasons would It make sense to estab-
lish a measure of uniqueness. It would
not be applicable in cases of natural
hazards lands or where mining would
be incompatible with land use plans.
Additionally, it would not be applica-
ble where reclamation was infeasible
for technological or economic reasons.

Several commenters suggested that
the time period for a written decision
on a petition to designate lands unsuit-
able for mining be reduced from 12
months in those cases where no public
hearing is held. OSM has not adopted
this suggestion because of potential
scheduling problems. If the time
frames were reduced, there might not
be enough time to prepare an ade-
quate coal resource statement or
gather enough other -material on
which to base a sound decision. The
final regulation does not require the
regulatory authority to wait 12
months to make. a decision, but states
that a decision must be made within
12 months after receipt of the com-
plete petition.

Some commenters suggested delet-
ing all time frame requirements. Sec-
tion 522(c) specifies that a decision
must be reached within 60 days of the
hearing, but It is silent on time periods
in those cases where no public hearing
is held. Because a public hearing must
be held within 10 months after receipt
of a petition, OSM believes It follows
that the maximum time for Issuance
of a decision is 12 months.

A commenter suggested deletion of
paragraph (c)- providing forjudicial
review. The commenter believed that
this paragraph is inconsistent with
Section 526(e) of the Act. Inasmuch as
Section 522(c) establishes a definite
time period for the decisionmaking
process (60 days after completion of a
public hearing), OSM does not believe
that this paragraph is inconsistent
with the Act. Where failure of the
State regulatory authority to act
would constitute a denial of a right,
there should be an appropriate judi-
cial remedy which this section pro-
vdes.

A commenter suggested that the
conditions of Section 769.18(b) should
apply to State programs. No change in
the final regulations is necessary due
to the fact that Section 764.19(b) al-
ready applies the conditions of Section
769.18(b) to State programs.

Section 764.21 describes data base
and inventory system requirements. A
commenter suggested that an agency
other than the regulatory authority
be allowed to develop and maintain
the data base and inventory system,
while the regulatory, authority re-
mains the actual decision-making
body. Under Subchapter C, each State
must have a central regulatory au-
thority but may delegate certain re-
sponsibilities to other agencies pro-
vided there is a specific agreement be-
tween the agencies which delineates
the functions being delegated. In the
case of designations, OSM believes
that the data base and inventory
system could properly be delegated to
another agency, but the decision-
making responsibility must remain
with the central regulatory authority.

Another commenter suggested that
this section be revised to follow the
language of the Act exactly; this
would make it clear that the inventory
system and data base are not created
after petitions for designation are re-
ceived. The final regulation makes
clear that the regulatory authority
must gather data not only in response
to petitions, but also in anticipation of
petitions.

Other commenters suggested that
data compiled by State fish and wild-
life agencies should be made a manda-
tory source for the data base and in-
ventory system. The intent of the reg-
ulations Is to specify that certain
known sources be used, while leaving
the regulatory authority free to add
information from other sources if it
chooses to do so in order to give the
states flexibility and prevent duplica-
tion of effort. If the State regulatory
agency has access to information nec-
essary to make determinations on un-
suitability of lands for mining from
other state agencies or other sources,
OSM believes that the State need not
duplicate that Information in the data
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base and inventory system- required
under this section of the regulations.
Requiring the inclusion of data from
other sources, whether or not those
agencies actually have the informa-
tion, could place an unnecessary
burden on the States. OSM believes
the states need flexibility in designing
the systems to fit the capability avail-
able to them and to best serve their
purposes.

A commenter suggested that the reg-
ulations should specify a system for
updating the data base. The com-
menter believed that, without proce-
dures for updating the system; impoi Z
tant new information which could
affect designations may inadvertently
be left out of the system, causing the
issuance of permits for areas that
should be designated as unsuitable
lands. OSM believes that this concern
is adequately covered by Section
764.21(c) and has not changed the
final regulation.

A commenter suggested that the
statutory language-objective deci-
sions based upon competent'and scien-
tifically sound data and other relevant
information-is too.general. This corn-
menter suggested that OSM attempt
to elaborate further a methodology or
specific planning process. Because the
States have such varied needs, OSM
believes that they should be left a
large measure of discretion'regarding
the data base and inventory system.
Therefore, this suggestion has been re-
jected.

Another commenter suggested that
the States should be able to require
that the petitioners supply the data
upon which the designations would be
based. Section 522(a)(4)(B) clearly re-
quires that the State maintain a data
base and inventory system. A State'
must also demonstrate that it has" de-
veloped or is developing a data base
and inventory'system. For further dis-
cussion, the reader is referred to the
preamble for Part 764 concerning
burden of proof.

, commenter suggested that the.
data base and inventory system is too
expensive and that the information re-
quired may not be available. This com-
menter. apparently ignored Section
522(a)(4)(B) of the Act which requires
that such a system be established. The
sources of information, such as infor-
mation from the U.S. Fish and Wild-
life Service and the State Historic
Preservation Officer, are to be includ-
ed only when they are available. An-
other commenter stated that despite
the wording of the Act, which says a
State must demonstrate It has devel-
oped or is developing a process, there
is legislative history to support the
view that the data base and inventory
system should be -in place before a
state program is approved. OSM lhas
not accepted this suggestion because
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OSM believes that the Act is explicit
on this point. Moreover, OSM could
not find any legislative history to sup-
port the commenter's contention, and
the commenter provided none.

Section 764.23 describes public infor-
mation requirements. Commenters
suggested that the regulatory authbri-
ty should be required to hire or assign
staff to assist' petitioners to retrieve
necessary information to complete a
petition. OSM believes the require-
ment that the Information be availa-
ble for public inspection and copying
includes putting the information in a
form that can be used by the general
public. If sophisticated date storage
and retrieval systems are utilized by
the regulatory authority, it follows
that some assistance to the public for
use of the system will be needed. How-
ever, requiring actual research assist-
ance to petitioners is beyond the
intent of the Act; therefore, OSM has
rejected this suggestion.

Some commenters also suggested
that the regulatory authority under-
take workshops about the designation
process and criteria. OSM has rejected
these comments because such work-
shops are beyond the requirements of
the Act. The regulat6ry authority
might find such public information
to6ls helpful in the designation proc-
ess, however, and may use them If it
wishes.

Additional commenters suggested
that the wording of Section 764.23(a)
be changed to exclude information of
-a confidential or proprietary nature.
They pointed out that those portions
of the date base which identify the
exact location of endangered species
or archaeological finds may lead to
the destruction of these resources. A
commenter cited 16 U.S.C. '470(a)(4)
for an analogous exception. That ref-
erence states: "(4) to withhold from
disclosure to the public, information
relating to the location of sites or ob-
jects listed on the National Register
whenever he determines that the dis-
closure of specific information would
create a, risk of destruction or harm to
such sites or objects."

10SM recognizes the potential for
abuse of any data system. Because
much information of this nature will
be obtained from other agencies, any
protection from similar State or Fed-
eral laws would be applied before the
information were provided to the regu-
latory authority. State and Federal
agencies should be told by the regula-
tory authority that all information
gathered'under OSM funding and in-
cluded in the data base must be availa-
ble for public inspection.

A commenter suggested-that Section
764.23 be deleted entirely. OSM has
rejected this suggestion because the
Act indicates that opportunities for
public participation must be provided

in the designation process, OSM be-
lieves that meaningful public partici-
pation is enhanced If the public Is pro-
vided access to inventory and technical
data developed or assembled by-tlie
regulatory authority.

A commienter suggested restricting
the persons to whom infornaton on
the petition process is made available
to those having an interest which is or
may be adversely affected. OSM has
rejected this suggestion because re-
quiring the regulatory authority to
give information only to those "having
an interest which is or may be adverse-
ly affected" would force the regula-
tory authority to make a premature
determination on standing before a pe-
tition is ever received. The existence
of an adversely affected Interest
should be determined by a State regu-
latory authority after receipt of a peti-
tion, not before. Further, OSM Jie-
lieves that the intent of the Act is to
make all information relating to the
petition process, except that exempt
under the Freedom of Information
Act, available to the public.

OSM received several comments sug-
gesting deletion of the requirement of
Section 764.23(c) to prepare a bro-
chure because the Act does not specifi-
cally mention a brochure and because
the procedures are outlined in detail
in the Federal regulations and will
also be included in the State statute
and regulations. In respofise to these
comments,. OSM has deleted the bro-
chure requirement, leaving prepara-

- tion of any brochure to the discretion
of the States- but the final regulation
still requires the States to provide In-
formation to the public regarding the
petition procedures.

Section 764.25 describes regulatory
authority responsibility for imple-
menting the petition process. In an in-
ternal edit of the regulations, Section
764.25(a) and (b) were deleted. These
Sections were replaced by a general
section stating that permits cannot be
issued inconsistently with the designa-
tion process. Several commenters sug-
gested insertion of the phrase "in an
administrative proceeding" into Sec-
tion 764.25(b). They pointed out that
this phrase was needed so that the
language follows Section 510(b)(4) of
the Act. OSM has rejected this sugges-
tion because Section 764.25(a) and (b)
as proposed, were deleted from the
final regulations.

A commenter suggested inserting a
reference to pending designation pro-
ceediigs. This commenter apparently
Ignored the cut-off requirement in
Section 764.15(a)(7). Thus, OSM has
rejected this suggestion because it
would not add anything to the regula-
tions.

OSM also received comments sug-
gesting that a completed petition be
filed before approval of a pending
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permit can be delayed. OSM has re-
jected this suggestion because it would
be contrary to Section 510(b)(4) of the
Act which requires only that a desig-
nation proceeding be commenced,
which occurs as soon as a petition is
filed, not once that State regulatory

-authority has determined that a peti-
tion is complete.

A few commenters suggested that
State regulatory authorities be able to
charge a reasonable cost to the public
for copies of the maps of designated
areas. They believed that this provi-
sion was necessary to allow the State
regulatory authorities to recover their
costs for making the maps available to
the public. OSM believes that State
regulatory authorities have discretion
under the final language to do so if
they desire to recover their printing
costs.

Several commenters suggested that
broader categories of information
should be kept confidential. One
wanted to protect information on valid
existing rights and substantial legal
and financial commitments. Another
believed that information on coal
seam location, thickness and pitch
should be confidential. Neither pro-
vided any further explanation beyond
assertions that this information
should not be made public. OSM has
rejected this suggestion because it ig-
nores the provisions of Sections
507(b)t17) and 508(a)(12) of the Act
which limit the confidentiality of
permit application information to
analysis of the chemical and physical
properties of the coal.

PART 765-DESIGNATING LANDS
UNSUITABLE FOR SURFACE COAL
MINING OPERATIONS UNDER 'A
FEDERAL PROGRAM FOR A STATE

Section 765.13(b) requires the Secre-
tary to implement a process for desig-
nating 'lands unsuitable immediately
when failure of a State to implement
or maintain a process for designating
lands unsuitable is a reason for failure
of a State program. Some commenters
suggested deleting this subsection.
OSM has rejected this suggestion be-
cause, although Section 504(a) of the
Act provides that implementation of
Section 522(a), (c) and (d) shall be de-
layed for one year after a Federal pro-
gram is implemented, that provision of
the Act does not address the situation
where the failure- of a State designa-
tion program is the reason for imple-
menting the Federal program. Rather,
it envisions that a State designation
program would already be in place and
should not be dismantled by the Fed-
eral program. But, where there is no
adequate State designation program, it
is essential that a Federal designation
program be implemented immediately
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in order to satisfy the mandate of Sec-
tion 504 of the Act that all aspects of
the permanent program be fully In
place by 34 months after enactment.

Another commenter suggested that
OSM should clarify whether failure to
implement the designation process
should result in Implementation of a
partial program. OSM has not accept-
ed this suggestion because specifying
whether a partial or complete Federal
program Is needed predetermines the
results of the evidence presented at a
hearing for a Federal program under
Part 736. Evaluation of other parts of
the State program will help determine
whether to Implement a partial or a
complete Federal program. Section
765.3 of the proposed regulations has
been entirely deleted because It re-
peated materials already covered In
Part 736.

PART 769-PETITION PROCESS FOR
DESIGNATION OF FEDERAL LANDS
AS UNSUITABLE FOR ALL OR CER-
TAIN TYPES OF SURFACE COAL
MINING OPERATIONS AND FOR
TERMINATION OF PREVIOUS DES-
IGNATIONS

This Part sets out the provisions for
implementing a process for responding
to petitions on Federal lands. Because
this Part parallels, In most respects,
Part 764, the final regulations for Part
769 have been revised in the same
manner as those in Part 764, and the
reasons described n the preamble to
that part are also applicable here. Sev-
eral commenters suggested deleting
this entire part They believed that
Congress did not intend the petition
process to' apply to Federal lands.
They stated that Section 522(c) of the
Act provides for petitions to the regu-
latory authority, a term which they
believed does not Include the Secre-
tary. Further, they quoted a Confer-
ence Report that only mentlons-State
regulatory programs in connection
with a petition process. Under the Act,
the only explicit reference to the Sec-
retary and the petition process is
when the Secretary promulgates a
Federal program for state lands. Addl-
tionally, they believed that establish-
ing a petition process would conflict
with the coordination of the Depart-
ment of the Interior's leasing policy
and the Department of Energy's
energy policies.

OSM has rejected this suggestion.
OSM believes that Congress intended
there to be a petition process on Fed-
eral lands. This process parallels ex-
plicitly established procedures under
Section 601 of the Act which requires
a petition process and a review process
working simultaneously. Additionally,
Section 523 of the Act requires that
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"the Federal lands program shall, at a
minimum, incorporate all of the re-
quirements of the Act .. ." OSM be-
lieves that, because the petition proc-
ess is one of the requirements of the
Act, the Federal lands program must
include a petition process Moreover,
the petition process is a valid means of
increasing public participation as re-
quired under Section 102 of the Act.
Section 201(cX13) of the Act allows
the Secretary, acting through the
Office, to perform such other duties as
may be provided by law and relate to
the purposes of this Act, thereby pro-
viding authority for the Secretary to
establish a petition process for Federal
lands In order to provide increased
public participation.

Section 769.7 requires the Regional
Director to maintain a map of areas
designated unsuitable, to make infor-
mation available to the public and to
make designation decisions consistent
with mine plan approvals. OSM re-
ceived comments suggesting that only
petitions for an area received before
permit applications are received for
the same area should be' accepted.
OSM has rejected this suggestion be-
cause it would be inconsistent with
Section 510(b)(4) of the Act, which
makes It clear that Congress wanted
the petition procedure to continue
after permit applications have been re-
ceived.

Another commenter suggested that
a permit applicant not be allowed to
apply for a permit which includes any
areas designated as unsuitable or for
which a designation proceeding is
pending. OSM has rejected this sug-
gestion because the inclusion of this
provision would place an unreasonable
constraint on initiation of the permit-
ting procedure. If a designation peti-
tion can be considered after a permit
application has been received, then
permit applications should also be con-
sidered even after a petition has been
received. It would be unfair to opera-
tors to prevent them from- filing
permit applications until a designation
is made; this could delay the permit
process unreasonably. Thus, permit
applications may be considered at any
time, but permit determinations
cannot precede designation decisions.

OSM has modified the regulations to
delete redundant requirements. As
part of this internal edit, (a) and (b) of
Section 769.7 were deleted To replace
them, OSM has added a new 769.14(i)
which makes it clear that a petition
may be filed after a permit application
is received but will not be considered if
filed after the close of the public com-
ment period. OSM A.so has deleted
any reference to confidentiality of in-
formation because that is covered else-
where in the regulations.

Section 769.13 specifies the require-
ments for the contents of petitions. A
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few commenters suggested that these
requirements be amended to require
that the petitioner show the effects of
mining to be substantial, believing
that the law should take into account
de minimus effects. OSM has rejected
these suggestions because adopting
the commenters' suggestions would
preempt the decision on a petition. It
is the regulatory authority, not the pe-
titioner, who decides if mining would
substantially or significantly affect an
area. OSM changed Section 769.13 to
cross-reference Sections 764.13 (b) and
(c) to assure that Federal and State
program requirements are identical,
and to shorten the length of the regu-
lations.

Section 769.14 deals with the initial
processing, record keeping, and notifi-
cation requirements for petitions on
Federal lands. A commenter suggested
that there be 'a cutoff period for con-
sidering petitions because repeatedly
filed petitions could be used to delay
or prevent the issiuance of a mining
plan. The commenter pointed out the
fact that'a cutoff provision exists for
the designation process under State
programs but not for the Federal
lands program. OSM has revised the
Federal program regulations to be con-
sistent with the State program regula-
tions and included a cutoff provision
in Section 769.14 but with slightly dif-
ferent language. Part 776 concerning
permits has also been revised to
ensure that a complete permit applica-
tion will be received before advertise-
ment and receipt of public comment
on the permit application. The revised
language of this subsection therefore
specifies that the permit' application
will be complete before the comment
period begins.

Several commenters suggested that
consultation with the " Geological
Survey be requred prior to a determi-
nation of whether coal deposits exist
in or hear the petitioned area. They
maintained that it is the responsibility
of the USGS to assess mineral poten-
tial on Federal lands. OSM believes
that consultation with USGS is pro-
vided for in the coal leasing regula-
,tions and, because it is set forth in De-
partmental pirocedures, it need not be
reiterated here. OSM has inserted a
new paragraph 769.14(d) to correspond
with 764.15(a)(5) concerning frivolous
petitions.

A commenter suggested providing a
mechanism for petitioners to discover
what evidence had been used in
making a determination on a rejected
petition. OSM agrees and has modified
the language to provide a petitioner
with such a mechanism. The regula-
tion, as now .written, specifies how the
Regional Director will respond. If
there is a dispute over what consti-
tutes new evidence, the petitioner
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should raise the question in the con-
text of a specific case.

Some commenters suggested that
OSM delete Section 769.14(f) because
they believed that it improperly uses
the vague term "consider" and im-
properly interjects existing land use
plans into the designation process. An-
other commenter, suggested that a
copy of the land use plans be sent to
the petitioner. The commenter appar-
ently was concerned that a petitioner
and the Regional Director would have
different opinions on the adequacy of
the consideration given a possible des-
ignation in the land use planning proc-
ess. The final regulation requires that
the surface managing agency only rec-
ommended to the Regional Director
whether or not the land use plan ade-
quately consider whether the land is
unsuitable for mining.

Other commenters believed that
subsection (f) is in conflict with Sec-
tion 523(a) which requires the Secre-
tary to be responsible for designation
of Federal lands as unsuitable for
mining in accordance with Section
522(b). They believed that, by utilizing
existing land use plans, the. Secretary
is abrogating his responsibility. OSM
has modified (f) to make it consistent
with the July 3, 1978 memorandum be-
tween the Assistant Secretaries for
Energy and Minerals and Land and
Water outlining the petition process.
This memorandum indicates that,
upon receipt of a petition for a certain
area, OSM will :forward it to BLM
which will expedite the Federal coal
lands review process for that particu-
lar area. If that review results in a
conclusion that satisfies the petition-
er, OSM will inform the petitioner,
asking if the petitioner wishes to with-
draw his/her request for a hearing. If

-the request is not withdrawn, OSM
will hold a hearing. Where the OSM
decision is in conflict with BLI's rec-
ommendation, the memorandum
states that the petition will be re-
ferred to appropriate Washington of-
fices for resolution. Where BLM had
already made a determination under
its Federal coal lands review proce-
dures; the same procedures regarding
the hearing and decision would be fol-
lowed.

Section 769.17(c) allows consolida-
tion of a petition hearing and a mine
plan approval hearing with the con-
sent of the petitioners and interve-
nors. A commenter suggested that con-
solidation of these hearings might
prejudice the proceeding and turn the
designation process into a highly con-
frontational dispute. OSM has reject-
-edothis comment because consolidation
of these hearigs would eliminate du--
plication of effort which would be
beneficial -in many instances. The Re-
gional Director may only combine

hearings with consent of all petition-
ers and intervenors.

Section 769.18 provides procedures
on making decisions concerning peti-
tions on Federal lands..A commenter
suggested providing a mechanism for
the Regional Directors to defer their
petition decisions to surface managing
agencies for some Federal lands, OSM
has not followed this suggestion be-
cause the agreement reached with
BLM concerning the division of func-

*tions and responsibilities under the
Act provides for the recommendation
of the surface management agency
and will give BLM adequate input into
the decisionmaking process. Addition-
ally, where BLM and OSM disagree on
a particular petition, that petition will
be forwarded to the Secretary for reso-
lution and final decision.

SUBCHAPTER G-SURFACE COAL MINING
AND RECLAMATION OPERATIONS PERMITS
AND COAL EXPLORATION PROCEDURES
SYSIEMS

PART 770-GENERAL REQUIREMENTS
FOR PERMITS AND COAL EXPLO-
RATION SYSTEMS UNDER REGULA-
TORY PROGRAMS

(1) Authority for this Part Is found
in Sections 102, 201, 501, 603, 504, 506,
507, 509, 510, 512 and 522 of the Act.
This Part contains the general re-
quirements for permit systems under
regulatory programs for surface coal
mining operations and procedural sys-
tems under those programs for coal
exploration. Some of the proposed
provisions of this Part 'received no
comments and remain unchanged'in
the final regulations, except for minor
editorial or grammatical variations
which, are not Intended to alter the
substantive meaning or effect. Further
discussion of the basis of authority
and purpose for this Part is contained
in the Preamble to the proposed regu-
lations (43 FR 41687, September 18,
1978). All comments or significant
changes with respect to Part 770 are
discussed below.

(2) In connection with the permit re-
quirements, a number of commenters
expressed concern over the plight of
the small operators and the burden
upon them to comply with new per-
mitting regulations in general. Others
were concerned that small operators
not be granted special exemptions or
variances in the ,type of data required
in submission of a completepermit ap-
plication. In the final regulations,
OSM has addressed these concerns in
a variety of ways, but the extent of
relief for small operators Is con-
strained by the explicit limitations of
the Act.

The Act and Its legislative history
clearly recognize that small operators
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may be burdened by compliance with
the.Act, and the Act grants only cer-
tain specific limited assistance to these
operatorb, e.g.; the small operators ex-
emption in Section 502(c) and the pro-
vision of certain services to small oper-
ators relating to hydrology and test
boring under Section 507(c).

However, Sections 507, 510 and 511_
of the Act require that extensive infor-
mation be provided before a permit ap-
plication can be approved, and also
provide no exemption or variance for
small operators. Moreover, the court
has ruled that OSM has no authority
to grant exemptions or variances from
the requirements of the Act, except
where Congress explicitly provided for
this authority. (IUn re: Surface Mining
Litigation, 452 F. Supp. 327 (D.D.C.
1978)). Therefore, except for those ele-
ments of the final permit regulations
which are not specifically required by
the Act, OSM cannot lawfully create
exemptions for small operators in the
final regulations. On the other hand,
OSM may reduce the information re-
quired with respect to particular types
of environmental resources where, due
to the small size of the mine area (as
opposed to the mine operator), the
impact on those environmental re-
sources will be minimal. In that
regard, modifications of particular ap-
plication requirements in Parts 779
and 780 are discussed in the Preamble
for those Parts.

(3) Part 776 of Subchapter G pro-
vides minimum regulatory program
standards for procedures applicable to
coal exploration on non-Federal, non-
Indian lands. Part 776 also is limited
to coal exploration performed outside
land which is already under a current
permanent regulatory program per-
mit. Exploration performed inside the
latter type of area is regulated as sur-
face -coal mining and reclamation
under other parts of Subchapter G.

(4)(a) Section 770.2 sta.es that the
objective of Part 770 is to ensure that
surface coal mining and reclamation
operations will be conducted "only
after the regulatory authority has
first determined . - that... (such)
operations are conducted so as to fully

.protect the environment." A number
of commenters objected to the phrase
"to fully protect the environment"
and suggested changing the word
"fully" "to "adequately" or "reason-
ably." Other commenters thought
that the objective should be to mini-
mize the impact of surface coal mining
and reclamation operations on the en-
vironment. The phrase "fully protect
the environment" was intended to
mean that the purposes of the Act
should be fully served under the-
permit process. It was not, as the corn-
menters assumed, intended to be an
"anti-degradation" provision. These

comments have, therefore, been reject-
ed.

(b) A commenter asserted that the
States are not given enough discretion
in the regulatory process to factor dis-
tinct regional and local differences
into the permit process. Part 731 of
the regulations explains In detail the
provision for regional and local differ-
ences to be provided in State pro-
grams. The commentor did not indi-
cate why Part 731 was Inadequate to
account for those differences, and,
therefore, no change has been made In
this Part.

(5)(a) Section 770.5 provides for the
definition of terms which are used fre-
quently in different parts of . Sub-
chapter G. The basis and purpose and
statutory authority for this Section
was discussed at 43 FR 41687, Septem-
ber 18, 1978. .

(b) Several commenters questioned
whether the term "complete applica-
tions," as defined in Section 770.5. In-
cluded the submittal of or proof of ap-
plication for other permits required
under laws other than the Act. The
answer Is no. This definition requires
neither: (1) that other permits re-
quired under other laws be obtained
prior to filing of the application under
the Act, nor (2) that applications or
proofs of submittal of applications for
permits required under other laws be
made part of the Act's application,
unless a particular State chooses to re-
quire this as part of Its State program.
If a State decides to do so, then OSM
would have to approve that action
under Section 505 of the Act.

It should be noted, however, that
OSM has been engaged In negotiations
with the Environmental Protection
Agency (EPA) concerning whether the
contents of application for an NPDES
permit could be coordinated with, and
serve to satisfy in part, the Act's appli-
cation requirements. Those discussions
have not yet been concluded. See also,
the Preamble to Sections 770.12 and
816.42, for an explanation of the terms
of Surface Mining Act coordination re-
quirements with other laws.

(c) A number of commenters ex-
pressed concern over the definition of
"general area" In the proposed rules.

The term "general area" Is based
upon the requirements of the Act at
Sections 507(b)(11), 508(a)(13), and
510(b)(3), that the regulatory authori-
ty make an assessment of the probable
cumulative impacts of all anticipated
mining in the locale around the area
for which a particular permit Is being
sought. "General area" Is used to de-
scribe the area for which hydrologic
Information must be available to the
.regulatory authority before this as-
sessment can be made. Legal authority
for this definition is Sections 102, 201,
503, 504, 506, 507, 508, 510, 515, 516,
517, 522 and 717 of the Adt.

The basis and purpose for the defini-
tion were generally discussed at 43 FR
41687 (Sept. 18, 1978). Under the pro-
posed rule, the definition would ordi-
narily have been tied to the scope of
the Department's Office of Water
Data Coordination "catalog unit." As a
result of public comments, the final
rule utilizes a definition that will ordi-
narily be much narrower in scope,
with appropriate distinctions drawn
between surface and ground water.

(I) The Act differentiates between
"onsite" and "offslte" data and speci-
fies that both types of hydrologic data
are required before the regulatory au-
thority can make the necessary assess-
ment. See Sections 507(b)(11),
508(a)(13), and 510(b)(3), of the Act.
Because "onsite" data refers to data
obtained from the area that would be
eventually permitted, Le., the mine
plan area, "offslte" data are those
data obtained from outside the mine
plan area, (see the discussion on the
definition of mine plan area in the
Preamble to Section 701.5).

In this context, the inner limit of
the "general area" is defined as the
same as and contiguous with the outer
"limit of the mine plan area. Therefore,
it is necessary to define the outer limit
of the "general area" in terms of the
area which will provide sufficient
quantities and kinds of hydrologic
data for reasonably assessing the envi-
ronmental Impacts of all anticipated
mining in the "general area."

The "general area" must also be
large enough to establish locations
which provide baseline data that are
not antlcipated to be hydrologically or
otherwise initially affected by pro-
posed mining operations. This is
needed to:

(a) Provide base-line information on
the normal ambient hydrologic condi-
tions of the area prior to mining, to
determine potential impacts of pro-
posed mining operations, and

(b) Analyze what additional informa-
tion (if any) the regulatoiy authority
may deem necessary to require the op-
erator to gather for the determination
of the probable hydrologic conse-
quences.

On the other hand, the area should
be small enough to eliminate 'mask-
ng" or confounding effects from other
existing mining activities or non-
mining hydrologic influences. This is
important, because the applicant,
when developing its "determination!"
under Section 507(b)(11) of the Act,
needs to analyze only ,the impacts of
Its mining operations on the hydrolo-
gic balance; the regulatory authority
makes the "assessment!" involving the
cumulative impacts of all anticipated
mining in the area. If the area is not
delineated properly to account for the
cause-effect relationship for a particu-
lar operation, then it will be impossi-
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ble for the regulatory authority to
evaluate the determination and ap-
prove the permit application or to
.make a proper assessment of cumula-
tive Impacts of all operations in the
area. For example, influences of do-
mestic, municipal, or non-mining in-
dustrial' activities tend to "mask" the
natural hydrologic regime and make it
difficult to isolate the hydrologic im-
pacts that may be attributed to mining
from those due to other causes.

(i) The difficulty of arriving at a hy-
drologically sound and workable, blan-
ket definition of "general area" is com-
pounded by the extent of diverse hy-
drologic and topographic variability
throughout the coal fields of the
nation, especially In Appalachia.
Adding further complexity is the fact
that ground water and surface water
basins are not necessarily geographi-
cally Identical. A topographic drainage
basin (watershed) will drain surface
water to a discrete "outflow" point be-
tween drainage divides. However, de-
pending upon the subsurface angle
and direction of underlying geologic
strata within that same topographic
basin, downward percolating ground
water will intersect with the geologic
strata and may flow outside and into
one or more other topographic basins.
(Heehnfelt and Cassidy, 1975. p. 6 and
figs. 1, 2; U.S.G.S., 1974b, pp. 20-62
and figs. 7-18; Van Voast, 1974, pp. 16-
23; Van Voast, 1975, plates 1, 5, 7,9, 11;
Bur. Mines, 1977b, pp. 50-51, 63; Bur.
Mines, 1978, pp. 184-202). Thus a
ground water "basin" may' be larger
than the surface water topographic
basin or watershed.

On the other hand, underlying Im-
permeable strata may isolate the
ground water from' the surface water,
resulting in two independent systems
that limit or confound indirect-obser-
vation techniques. In this case, the
ground water basin may be smaller in
areal extent than the topographic
basin. Often a series of "perched"
ground water zones can occur.
(Musser, 1963, p. A-20; McWhorter, et
al., 1977, pp. 18-22; Bur. of Mines,
1978, p. 184; USGS, 1974b, pp. 20-63,
figs. 7-18). Thus, it is imperative that
the surface water basins and the
ground water basins be separately de-
lineated because of the possible differ-
ential flow directions of surface and
ground water (Chow, V. T., 1964, pp.
4-23).

(IiD The definition of "general area"
- involved, in addition to the above dis-"

cussion, consideration'of: (1) the iiflu-
ence of mining'activities upon water-
sheds in-which permit areas are locat-
ed, and nearby unmined watersheds
that may be adversely impacted by
practices associated with those activi-
ties, such as disposal of excess uncon-
taminated water or contaminated
water, (2) the possibility that alter-
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ation of ground water recharge zones
and rates in mined watersheds may ad-
versely influence the ground and sur-
face water availability in non-mined
watersheds; and (3) topography, be-
cause of its influence on flow, storage,
and retention of surface water.

The concept of "watersheds contain-
ing perennial streams" is used in the
definition to assure that the scope of
the hydrologic assessment is not limit-
ed to the flow of water in a single
channel of a small wet-weather
stream, but includes the total water-
shed of larger streams. This is needed
because the Act protects particularly
the public uses of streams (see sections
508(a)(13), 717(b)) which are more
likely directly related to larger
streams.

Some of the difficulties in assessing
cumulative Impact of anticipated
mining, particularly in areas where
mining has been done prior to the ap-
proval of State programs, can be over-
come by using unaffected or "control"
watersheds for comparative purposes.
Data from such areas may be'required
to provide an understanding of the hy-
drologic differences between mined
and non-mined area ,(Grubb and
Ryder, 1972, pp. 17-33). This concept
is Inherent in the term "areal extent"
as used in the definition.

(iv) The Office of Water Data Co-
ordination (OWDC) of the U.S. Geo-
logical Survey (USGS) uses a system
of catalog units for grouping approxi-
mately equal-sized surface water sub-
basins withapproximately equivalent
rainfalls within regional areas. The
catalog units are used as a basis for
segregation of water quality and
steamflow data in the NAWDEX and
WATSTORE computer programs of
the USGS. Work also is underway to
make the Environmental Protection
Agency's STORET water data storage
and retrieval. system compatible with
these units.

The OWDC catalog units are ialld
criteria for making rational hydrologic,
sub-divisions of the nation and, there-
fore, may serve as a guideline for the
hydrologic data acquisition mandated
by Section 507(b)(11) of the Act. The
Office believes that although manda-
tory assessment of entire catalog units
s not always required, as they were
under the proposed rule, the datalog
units should be used by the regulatory
authority for reference to mine area
locations, and data compilation, stor-
age, and retrieval.

(v) In order to fully utilize the ad-
vantages inherent in the catal6g unit
system and, at the same time, assure
adequate data coverage at a reason-
able level of costs, the Office recog-
nizes that the regulatory authority
may require data from a "general
area" that will often be more limited
geographically than the boundary of

the catalog unit. For example, where
mining activities have been limited to
either the extreme upstream or down-
stream reaches of a sub-basin- because
of local geologic or topographic condi-
tions, the regulatory authority may
make its. assessment using data from
that relatively small percentage of the
total drainage area of the sub-basin
catalog unit in the locale of proposed
mining.

The Office recognizes that, in this
Context, several "general areas" may
exist in one catalog unit. In such cases,
the regulatory authority may make an
assessment of the probable cumulative
impact of mining by considering the
cumulative data from more than one
"general area." Depending upon the
location of the proposed permit area,
data may or may not be required at

-the downstream terminus of the sub-
basin.

The Office also recognizes that
where proposed permit areas lie In
more than one catalog unit or overlie
areas subject to interbasin transfer of
ground water, It may necessitate the
use of data from more than one cata-
log unit and, In such cases, the "gener-
al area" may extend beyond the limit
of one catalog unit.

(vi) All commenters, except one, con-
strued "general area" to mean the
area from which hydrologic data must
be collected or obtained by the permit
applicant. It is important to note-that
"general area" is used to define the
area on which the regulatory authori-
ty must make an assessment of the
probable cumulative Impacts of all
mining in the area and does not define
the area from which the permit appli-
cant Itself must collect hydrologic
data. The permit applicant may or
may not be required to make use of
general area data in order to make a
'determination of the probable hydro-
logic consequences in relation to a spe-
cific mine. -(See H.R. Rept. No. 95-218,
95th Congress, 1st Session at 64 (1977);
and discussion in Preamble to Sections
779.13-779.16). ,

A number of commenters expressed
concern over the vagueness of the geo-
graphic coverage of the "general area"
and stated that the imposition of the
catalog unit system as the sole crite-
rion for dati collecton would result in
unjustified costs and the acquisition of
irrelevant data. The Office agreed
with this position, believing that, in
many instances, the excessive amount
of data that would result from evalu-
ating entire catalog units, or only that
part of a catalog unit downstream
from a proposed mining activity,
would result In an unjustified expense
for data that would not be needed for
assessing the cumulative impacts of all
anticipated mining In the area.

A commenter stated that OWDC
catalog units are "inappropriate," be-
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cause they may be much larger than
the area anticipated to be impacted by
mining activities. This commenter also
suggested" that hydrologic assessment
data be provided only for the water-
shed in which-the mine is located,
downstream to a point where the mine
area comprises ten percent of the wa-
tershed. The Office accepts'this posi-
tion in part, realizing that many cata-
log units are indeed much larger than
the area to be impacted. However, the
Office rejects the concept of data ac-
quisition based on a fixed percentage
of drainage, because it is felt that such
an approach would not provide the
flexibility needed for different hydro-
logic and geologic settings, where the
percentage of impacted area may vary
greatly. This is especially true for
those basins which have a "dynamic"
boundary situation as discussed above
in paragraphs (ii) and (m).

A few commenters suggested that
"general area" should be limited to
the watershed surrounding a proposed
permit area and that a "tie-in" to the
OWDC catalog is "capricious in that
said document is everchanging... and
is not a common reference document
available to the general public nor the
coal industry." The Office believes
that limiting hydrologic data require-
ments to the watershed surrounding
the proposed permit area may fail to
account for changes resulting from
the interbasin movement of ground
water and possible impacts on wells
and streams in adjacent watersheds,
particularly during base-flow condi-
tions. The Office does not feel that
the OWDC catalog is "capricious": it
will be made readily available to the
public and industry by OSM and other
involved Federal and State agencies
under 30 CFR 779.13(b) and 783.13(b).

A few commentirs opposed the pro-
posed definition of "general area" on
the ground that it would require com-
pilation of data on a "virtually limit-
less area" not contemplated by Section
507 of the Act. That was not true, be-
cause the USGS catalog units have
discrete definitions. In any event, the
final rules definition insures a reason-
ably-ascertainable limit for both sur-
face and ground water applications.

(vii). Technical literature considered
in development of the definition of
"general area" were:

1. Chow, V. T., 1964, Handbook of
Applied Hydrology, McGraw-Hill Book
Co., New York, Sections 1-29 (various
pagings).
2. Grubb, H. P. and Ryder, P. D.,

1972, Effects of Coal Mining on the
Water Resources of the Tradewater
River Basin, Kentucky, U.S. Geologi-
cal Survey Water-Supply Paper 1940,
83-pp.

3. Hjelmfelt, A. T., Jr., and Cassidy,
J. J., 1975, Hydrology for Engineers
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and Planners, Iowa State University
Press, 210 pp.

4. McWhorter, D. B., and others,
1977, Surface and Subsurface Water
Quality Hydrology in Surface Mined
Watersheds, (Prepared by Colorado
State University, Fort Collins, CO),
U.S. Environmental Protection Agency
Project R802175 Report, 357 pp.

5. Musser, J. J., 1963, Description of
Physical Environment and of Strip
Mining Operations in Parts of Beaver
Creek Basin, Kentucky, Chapter A in
Hydrologic Influences of Strip Mining,
U.S. Geological Survey Professional
Paper 427-A, 25 pp.

6. U.S. Bureau of Mines, 1977b, Re-
search on Hydrology and Water Qual-
ity of Watersheds Subjected to Sur
face Mining, (Third Semi-Annual
Technical Report Prepared by U.S.
Department of Agriculture, and Ohio
Agriculture Research and Develop-
ment Center in Cooperation with the
U.S. Geological Survey), U.S. Bureau
of Mines Contract No. J0166055
Report, 68 pp.

7. U.S. Bureau of Mines, 1978, Re-
search on Hydrology and Water Qual-
ity of Watersheds Subjected to Sur-
face Mining, Phase 1: Premining Hy-
drologic and Water Quality Condi-
tions, (Prepared by U.S. Department
of Agriculture and Ohio Agricultural
Research and Development Center,
U.S. Bureau of Mines Contract Nos.
J0166054 and J0166055 Report, 296
pp, and Appendixes A-O).

8. U.S. Geological Survey, 1974b,
Shallow Groundwater in Selected
Areas in the Fort Union Coal Region.
U.S. Geological Survey Open-File
Report 8448, 72 pp. and illustrations
and tables.

9. Van Voast, W.A, 1974, Hydrologic
Effects of Strip Coal Mining in South-
eastern Montana-Emphasis: One
Year of Mining Near Decker, Montana
Bureau of Mines and Geology Bulletin
No. 93, 23 pp.

10. Van Voast, W.A., and Hedges,
R.B., 1975, Hydrologic Aspects of Ex-
isting and Proposed Strip Coal Mines
Near Decker, Southeastern Montana,
Montana Bureau of Mines and Geolo-
gy Bulletin No. 93, 31 pp.

(d) The definition of principal share-
holder has been moved to this Section
from Sections 778.5 and 782.5 of the
proposed regulations. It also has been
changed to cover beneficial owners of
shares, as well as owners of record.
This change is based on comments
suggesting focus on all those who
exert control on the applicant and the
long experience of the Securities and
Exchange Commission (SEC) in ad-
ministering the Securities Exchange
Act of 1934 (15 U.S.C. Chapter 2B).
That experience led the SEC to re-
quire disclosure of both owners of
record and beneficial owners of securi-
ties. The SEC's regulations for deter-
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mining beneficial owners are set forth
at 17 CPR 240.13d-3.

OSM believes that the regulatory
concerns which led the SEC to pro-
mulgate this regulaton are simila to
the basis for Section 507Cb)(4) of the
Act, which requires disclosure of per-
sons owning 10 percent or more of any
stock in a surface mining operation.

Because management control of a
company can be exerted even by bene-
fclial owners of 10 percent or more of
such stock, OSM has decided to re-
quire that; such ownership also be re-
ported by permit applicants.

(6) With respect to Section 770.6,
few commenters noted that the regu-
lations contain no references to the
Small Operators Assistance Program
under Section 507(c) of the Act. A ref-
erence to this program has been added
to Section 770.6 with a description by
referring to Part 795, which was pub-
lished along with the interim program
regulations on December 13, 1977 (42
FR 62710) and remains unchanged for
the permanent program.

(7)(a) Section 770.12 implements sev-
eral Sections of the Act which require
regulatory authorities to establish a
process for coordinating the review
and issuance of permits under the Act
with those under any other Federal or
State permit process. In addition, this
Section implements the requirements
of certain 6ther Federal laws which
Impose duties upon entities imple-
menting the SMCRA, to ensure pro-
tection of resources regulated under
those other laws. Statutory authority
for Section 770.12 is Sections 102, 201,
501, 503, 504, 505, 506, 508(a), 509, 510,
513, 514. 515. 522, 523, 701, 702, and
707 of the Act and the statutes Identi-
fied at Sections 770.12 (b) and (c).
(b) A few commenters suggested

that the wording "Federal Programs"
in the first sentence be deleted. Be-
cause this Section relates to both Fed-
eral and State programs, the language
has been changed to "regulatory pro-
gramv"
(c) A cormmenter suggested that Sec-

tion 770.12 be revised to consider
mining in national parks. This com-
ment has been rejected-as unneces-
sary, because mining in national parks
is prohibited in Section 522Ce)C1) of
the Act and 30 CPR 761.11.
(d) A few commenters contended

that Section 770.12 should mention
Federal procedures for the protection
of historic and cultural properties (36
CFR Part 800). This comment also has
been rejected as unnecessary, because
Section 786.19(e) already prohibits
permits which allow mining on areas
included in or eligible for the National
Register of Historic Places, except as
provided for in Section 76LI1.
(e) One commenter suggested that,

in order to coordinate the various en-
vironmental provisions of the Act,

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



.15012

OSM should delegate its authority
over air, water and solid waste to other
appropriate Federal agencies. This
comment has been rejected, because
OSM cannot delegate any authority,
however limited, except as authorized
by the Act. Section 515 does require
that surface coal mining and reclama-
tion operations be regulated under
State and Federal programs for air,
Sectibns 515(b)(4), 515(b)(23); water,
Sections 515(b)(4), (5), (8), (9), (10),
(13), (15)(c)(iv), (17), (18), (24); and
solid waste, Sections 515(b)(4), (10),
(11), (13), and (14). The Act does not
allow for delegation of authority
under these provisions to any entity
other than the regulatory authority.
However, OSM is currently developing
procedures for appropriate, detailed
coordination with EPA.

(f) A few commenters questioned
whether obtaining all permits under
other laws is a prerequisite to Issuance
of a permit under the Act and Section
770.12. A State is not required under
the Act to delay any permitting proce-
dure pending the issuance of permits
by agencies under other laws, unless
the Act's permit. would authorize the
operator to take actions in conflict
,with the more stringejit requirements
of those laws. Where such a conflict
occurs, the State is empowered to
withhold issuance of the Act's permit
under the Supremacy Clause of the
United States Constitution (which
makes Federal law supreme over in-
consistent State law) and Sections 503
and 702.of the Act. State law cannot
lawfully require the regulatory au-
thority to Issue a permit within a spec-
flied time, If a requirement of Federal
law would operate to prohibit issuance
of the permit.

It should be clearly noted, however,
that unider Section 510(c) of the Act
and Sections 786.19(g) and (i) of the
regulations, the State regulatory au-
thority is required to withhold a
SMCRA permit, If the applicant oper-
ates other coal mines in violation of
other laws relating-to air or water en-
vironmental protection. Thus the
State regulatory authority may have
to withhold- issuance of the Act's per-
mits, because of lack of concurrence
from Federal or State agencies, on a
basis independent from Section 770.12
of the final regulations.

(g) A commenter objected to Para-
graph 770.12(b), arguing that the plan-
ning requirements cited there do not
relate to permitting and are, there-
fore, not authorized under the Act.
The Office does not agree and has re-
tained these in the final rules.

(I) Section 208 of the Clean Water'
Act (CWA) requires that the States
prepare and obtain approval of the
Administrator, EPA, of "areawide
waste treatment management plans,"
covering a variety of water pollution
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problems. It is to be the system for a
national, comprehensive water quality
planning and control process for "non-
point" sources of water pollutants.
Among other elements, the various
State plans are to Identify and provide
for controlling water pollutants in
non-point source discharges (e.g.,
"runoff") from amlning activities (Sec-
tion 208(b)(G), CWA). In addition,
these plans are to provide the primary
methods for the regulation of the dis-
charge or other placement of dredged
or fill material into navigable waters.
Section 208(b)(4)(B) and (C). Dredging
and filling is, of course, a common ac-
tivity associated with coal- mining in
some areas of the country. Thus, Sec-
tion 208 plans will clearly have to con-
tain requirements in the regulation of
numerous aspects of coal mining oper-
ations. (It is noted that EPA has, by
policy memorandum, advised its Re-
.gional Offices that State reclamation
plans and State programs under Titles
IV and V of the Act will be deemed to
satisfy Section 208, CWA plan require-
ments for coal mining in the States).

Section 303 of the CWA provides for
a national, comprehensive water qual-
ity planning and control process that
complements Section 208 plans, by
covering point soiirces. Under Section
303(e), the States must establish a
continous planning process- to ensure.
that point sources of pollution are ap-
propriately controlled through the im-
position of effluent limitations (Sec-
tion 303(e)(3)(A)), coordination with.
Section 208.' plans (Section
303(e)(2)(B)), and other measures.
Coal mining, of course, results in point

-source discharges, when water is dis-
charged- through discrete, confined
conveyances.

(ii) The commenter objecting to Sec-
tion 779.12(b) asserted that inclusion
of plans under Sections 208, 303(e) of
the CWA was unauthorized because
Section 503(a)(6) of the Act refers
only to coordination with "other Fed-
eral and State permit processes," and
further asserted that neither Section
208 nor Section 303(c) required per-
mits.

This' argument is without merit.
First, Section 779.12(b) is authorized
under Sections 201(c)(12), 514(h), and
515(b)(10) of the Act, in addition to
Section 503(a)(6). In any event, inclu-
sion of a requirement in the OSM reg-
ulations to coordinate the Act's Sec-
tions 208 and 303(e) of CWA plans is
authorized under Section 503(a)(6) of
the Act because Sections 208 and
303(e) plans do'constitute elements of
a "... Federal or State permit process
applicable to surface coal mining and
xeclaination operations." See Section
503(a)(6) of the Act.

Under Section 208(b)(2)(G)(ii), State
plans are to include "'... procedures
and methods ... to control ... "

mine-related sources of pollution. Indi.
vidual States may well decide to speci-
fy permit systems in their plans as the
"procedure and method" to control
mine-related pollution. Indeed, as indi-
cated above, the EPA expects that the
Act's State programs and, therefore,
the Act's permits will be used in many
States to satisfy Section 208 planning
requirements. Furthermore, Section
208 plan provisions are incorporated
directly Into, and become elements of,
the NPDES permit system require-
ments of Sections 401 et seq. of the
CWA, 33 U.S.C, Section 1341 et seq.
Under Section 308(e), CWA, no
NPDES permit may be issued if It con-
flicts with a Section 208 plan require-
ment. Thus, Section 208 will be part of
a "Federal or State permit process"
under Section 503(a)(6) of the Act,

Sqction 303(e), CWA plans also are
clearly subject to coverage under the
Act. First, a satisfactory Section 3 03(e)
plan is a necessary element of any

'State NPDES permit program. Section
303(e)(2), CWA. Second, the plans
must provide for the Imposition of ef-
fluent limitations and schedules of
compliance on discharges. Section
303(e)(3)(A), (F), CWA which are im-
plemented through the NPDES
permit system. See Section 402(a)(1),
(b)(1) of the CWA. Thus, Section
303(e) plans are critical elements of
the NFDES "permit process" and sub.
ject to inclusion within the coordina-"
tion requirements of Section 503(a)(6)
of the Act.

(h) With respect to Section
770.12(c), comments asserted that
none 6f the laws cited there require
permits and, therefore, this paragraph
is beyond the scope of Sections
503(a)(6) and 504(g) of the Act. It also
was contended that none of these laws
apply to actions of State agencies,
thereby implying that this Section
should apply onlyto Federal programs
and Federal lands programs. These ar-
guments mostly have been rejected, on
the basis of the Secretary's interpreta-
tion of the following statute, three of
which he administers:

(I) The Endangered Species Act of
1973, as amended, *16 U.S.C. Section
1531 et seg. (ESA):

ESA contains forceful provisions de-
signed to protect endangered and
threatened species of plants and ani-
mals, entitled to protection by virtue
of "listing" by the Secretary of the In-
terior. Its principal operative provision
is Section 7(a) (16 U.S.C.A. 1536(a)).

Pursuant to the ESA, the U.S. Fish
and Wildlife Service (USFWS) and the
National Oceanic and Atmospheric
Administration (which has Jurisdiction
over listed species not relevant to
OSM programs) have published regu-
lations implementing Section 7 consul-
tation requirements. (See 43 FR 870-
876, January 4, 1978). Under these reg-

FEDERAL REGISTER, VOL 44, .NO. 50-TUESDAY, MARCH 13, 1979



ulations (50 CFR 402.20), examples of
activities which may require consulta-
tion include: (1) actions intended to
conserve listed species or their habitat;
(2) the promulgation of regulations;
(3) the granting of licenses, contracts,
leases, easements, rights-of-way, per-
mits, or grants-in-aid; or (4) actions di-
rectly or indirectly causing modifica-
tions to the land, water, or air.

Because OSM is required to Insure
that SMCRA permits under Federal
programs must be issued in accordance
with ESA requirements, this statute
provides authority to promulgate Sec-
tion 770.12(c) to accomplish that
result. First, OSM can issue regula-
tions under Section 7(a) of ESA itself,
.as it provides for action by the Secre-
taxy to "administer" his non-ESA pro-
grams to further the purposes of the
ESA. Second, Sections 102, 5f5(b)(10),
515(b)(17) and 515(b)(24) of the Act all
provide authority to insure that Title
V regulatory programs under the Act
provide for protection of fish and wild-
life under OSM's implementing regu-
lations.

With regard to State programs,
State permits are covered by the open-
ing sentence of Section 7(a) of ESA,
which provides that "the Secretary
shall review other (i.e., non-ESA) pro-
grams administered by him and utilize
such programs in furtherance of the
purposes of the Act" State programs
will be part of the permanent national
regulatory program under Title V of
the Act and, therefore, will be among
the other programs which must fur-
ther the purposes of ESA.

Even after a State program is ap-
proved, the Secretary, through OSM,
will continue to administer those pro-
grams, by conducting inspection and
enforcement actions in the States.
funding State programs, and conduct-
ing oversight activities to ensure that
the States are adequately enforcing
State 'program provisions. Further-
more, permits issued under State pro-
grams are actions authorized, funded,
or carried out by a Federal agency, as
def'med in 50 CFR Section 402.02(a).

The regulation covers the "promul-
gation" of the OSM national regula-
tions, and because State programs will
be adopted as Federal rules, the ap-
proval of State programs. Therefore,
OSM must insure that State programs
contain appropriate requirements to
prevent jeopardizing listed species and
destruction or modification of critical
species' habitat. In addition to the

-direct authority of ESA and the
USFW'sregulations, OSM also has rel-
evant authority under various provi-
sions of the Act. (See Sections 102,
515(b)(17); and 515(b)(24)).

In conclusion, OSM has the authori-
ty required to ensure the coordination
of ESA requirements with the issu-
ance of SMCRA permits under Feder-
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al and State programs. Other Sections
implementing ESA include: 30 CFR
776.13(b)(2) (Coal exploration approv-
al); Sections 780.16(a)(1), 784.20(a)(1)
(Reclamation plans); Section 786.17(a)
(Regulatory authority permit review
coordinations with fish and wild life
agencies); and Section 786.19(o)
(Permit approval criteria).

(iI) The Fish and Wildlife Coordina-
tion Act, 16 U.S.C Section 661 el seq.
(FWCA):

FWCA Is also administered by
USFWS. The operative provision is
Section 2(a). 16 U.S.C. Section 622(a).
That requires, with respect to actions
covered by. it, that consultation occur
with USFWS and the State fish and
wildlife management agency prior to
the issuance of a Federal permit or li-
cense. The statute covers projects con-
ducted by private enterprises when a
Federal license or permit is needed, so
persons conducting coal mining would
be subject to the consultation require-
ments.

The FWCA consultation require-
ment has been closely integrated into
permitting requirements under the
Federal Water Pollution Control Act
(FWPCA), as amended (33 U.S.C. Sec-
tion 1251 et seq.), for all NPDES per-
mits. Prior to obtaining those permits,
the applicant must go through the
FWCA consultation process. Because
FWCA consultation requirements for
NPDES and dredge and fill permits
(which many coal mining operations
must obtain), OSM has authority to
specify FWCA as one of the statutes
for which coordination must be effect-
ed with SMCRA permit applications
under Section 503(a)(6) and 504(g).
Bbth of these Sections authorize OSM
to promulgate regulations to insure
that SMCRA permits are "coordinated
with other State and Federal pennit
processes" To ensure that require-
ments of SMCRA permits are coordi-
hated with NPDES and dredge and fill
permits, OSM has the authority to re-
quire that SMCRA application reviews
be coordinated with applicable re-
quirements of FWCA.

(Ill) The National Historic Preserva-
tion Act of 1966, 16 U.S.C 470 et seq.
and Executive Order No. 11593
(NHPA)

NHPA establishes a National Regis-
ter of Historic Places, requiring all
Federal agencies to take into account
the effect of agency "licensing"
(which includes "permitting") on any
facility listed, or eligible for listing In
the National Register. Also. Section
522(e) of the Act prohibits mining that
will adversely affect public parks or
historic places on the National Regis-
ter. unless approved jointly by the reg-
ulatory authority and other agencies
with jurisdiction over the park or
place.
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In addition. Sections 102, 201(c) and
501(b) provide authority for Section
/70.12(c). Section 201(c) gives the Sec-

retary authority to promulgate such
Section regulations as may be neces-
sary to carry out the purposes and
provisions of the Act, while Section
501(b) requires the Secretary to pro-
mulgate a regulatory program based
on and conforming with, the provi-
sions of Title V. One of the purposes
of the Act is to "establish a national
program to protect society and the en-
vironment from the- adverse affects of
surface coal mining operations!' (Sec-
tion 102(a)). Other relevant purposes
relate to protection of the rights of
persons with a legal interest in land
and appurtenances thereto (Section
102(b)), and protection of the environ-
ment (Section 102(d)). Section
770.12(c) serves to carry out these
clauses, with respect to National His-
toric Register matters. -

(1v) Archaeological and Historic
Preservation Act of 1974, 16 U.S.C.
469-1 (Moss-Bennett Act)

The Moss Bennett Act provides a
means for private parties or the Feder-
al Government to perform actual re-
covery of archaeological material and
data, as for example through surveys,
excavation, and transportation to a
museum. Upon receiving information
.as to the imminent loss or destruction
of significant data, the Federal licens-
ing agency or department may con-
duct a survey and salvage program, or
transfer funds to the Secretary for
that purpose.

Unlike NEPA, Moss-Bennett does
not appear to extend, in general, to
State program permitting. It applies
only to a Federal agency's own activi-
ties, In connection with a Federally-li-
censed project, activity, or program
which may adversely affect enumer-
ated resources. Although mines per-
mitted under a State program may ar-
guably be Federaly-licensed activities
and Federal agencies may be Involved
In the permit review process, these
agencies' activities would not them-
selves cause the adverse affect on the
enumerated resources protected under
Moss-Bennett. The sole apparent ex-
ception to this would be when OSM
approves a State program permit em-
bodying an experimental practice
under Section 711 of the Act and 30
CFR 785.13. However, in such cases
OSM. not the State regulatory author-
ity, would be responsible for compli-
ance with Moss-Bennett. Therefore,
OSM has concluded that Moss-Ben-
nett should not be made applicable to
State program permit requirements
under Section 770.12(c).
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PART 771-GENERAL REQUIREMENTS
FOR PERMITS AND PERMIT APPLI-
CATIONS

rntroduction

1. This Part implements Sections
102, 201, 501(b) 502, 503, 504, 505, 506,
507, 508, 509, 510, 511,'512, 513, 514,
515, and 516 of the Act. It sets forth
the criteria for obtaining and utilizing
permits under permanent regulatory
programs and the general require-
ments for permit applications and
fees. General discussion of the author-
ity, basis, and purpose of this Part is
at 43 F.R. 41687-41689 (Sept. 18, 1978)

2. Two paragraphs of proposed Part
736 (736.4(c); 736.14(b)) which con-
cerned permitting requirements were
moved to Part 771 at sections 771.13(a)
and 771.15. Succeeding sections in Part
771 were re-numbered. The general au-
thority, basis, and purpose for the sec-,
tions of Part 736 which were trans-
ferred was described in the Preamble
to the proposed regulations. 43 P.R.
41679-41680 (Sept. 18, 1978). In addi-
tion, material on the types and scales
of maps and cross-section plans, in
general, and the need to break down
map areas according to past mining,
which was located in vaious sections
of proposed Parts 779, 780, 783, and
784, has been consolidated at Section
771.23(e) of the final rules.

3. Substantial comment was received
on Part 771 and some significant modi-
fications were made-as discussed in
detail below. Some sections received
little or no comment, however, and
remain unchanged from the proposed
regulations, with the exception of
minor editorial changes to clarify
their meaning.

4. On Section 771.2, a commenter
asked whether facilities ancillary to a
surface mining and reclamation oper-
ation (such as a storage shed for cen-
tral distribution of partsl are subject
to the permitting requirements.
These facilities are subject to the per-
mitting requirements to the extent
that they fall within the, definition of
surface coal mining and reclamation
operations in Sectio.ns 701(26)-(27) of
the Act and Section 700.5 of the final
rules.

§771.11 General requirements for per-
mits-operations.

1. Authority, basis, and purpose for
this section were generally discussed
at 43 F.R. 41687 (Sept. 18, 1978).
Minor rewording of this section was.
made to Improve its clarity.

2. One commenter questioned
whether reclamation of abandoned
mines would require a permit. If activi-
-ties defined as surface coal mining and
reclamation operations under the Act
and in Section 700.5 are 'carried out,
regardless of the previous use or pres-
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ent condition of the land, then a
permit under the Act is required. How-
ever, the reader is referred to 30 CFR
Part 874, in particular, and Sub-
chapter R of this Chapter in general,

'for requirements for abandoned mine
reclamation work to be conducted
under Title IV of the Act.

3. Several commenters stated that
the requirement for -having a valid
permit to mine coal within eight
months from the date on which a reg-
ulatory program is approved by the
Secretary was much too short. Be-
cause two months are allowed for op-
erators to file applications after the
program is approved, six months
remain for the regulatory authority to
review the application. Under Section
506(a), however, permits for existing
mines continue in effect, if the regula-
tory authority does not act within six-
months. Several commenters felt that
the six-month review period was too
long. The comments were rejected, be-
cause these time limits are required by
Sections 502(d) and 506(a) of the Act.

4. A commenter suggested amending
Section 771.11 to explain that coopera-
tive agreements are covered. This sug-
gestion was rejected as unnecessary
under 30 CFR 745, as a cooperative
agreement provides for the application
of a State program to Federal lands.
State -programs are "regulatory pro-
grams" under Section 701.5 of the
final rules and covered by Part 771.

5. Some commenters suggested that
existing operations be allowed to
obtain "revised interim" permits under
:the permanent regulatory programii,
arguing that "re-permitting" is simply
a duplication with no real benefit. Sec-
tions 502(d) arid 506(a) of the Act ex-
plicitly require that all operations ex'-
isting eight months after the perma-
nent program comes into effect must
obtain a permit under a State or Fed-
eral program. State programs and Fed-
eral programs are defined in Section
701 of the Act as programs promulgat-
ed uhder Sections .503 and 504 of the
Act, that is, under the permanent pro-'
gram. The permanent program pro-
vides specific, detailed requirements
for permit ajhplications and public par-
ticipation in review of those applica-
tions (see Sections 507 508, 513 and
514 of the Act), which were not appli-
cable in the interim program. Further-
more, under Section 510(b) of the Act,
an applicant 'must show compliance
with all of the Act's performance
standards, many of which were not in
effect during the interim program.
(Compare Section 502(c) with 515 and
516 of the Act.) Thus, permits under
the interim program cannot satisfy
the requirements* of the permanent
regulatory program.

-§771.13 Continued operation under inter.
im permits.

1. As explained in the introduction,
Section 771.13(a) is a new section de-
rived from Section 736.4(c) of the pro-
posed regulations. It was moved to
Subchapter G, where it logically be-
longs, because it provides for the con-
tinued effect of permits issued under
the interim program. The proposed
version of Section, 771.13 has been re-
numbered as 771.13(b) in the final reg-
ulations.

2. Section. 771.13(a) is promulgated
under Sections 102, 201, 501(b), 502,
503, 504, 506, 510, 515, 516 and 701 of
the Act. It implements the provisions
of Section 502(f), of the Act, to cover
permitting in the period between the
Secretary's disapproval of a state pro-
gram submission under 30 CFR 732
and implementation of a Federal pro-
gram for the state involved.

3. As proposed, the rule would have
precluded issuance of permits during
Judicial review of the Secretary's Insti-
tution of a Federal program. A com-
menter correctly pointed out that this
misinterpreted Section 502(f) of the
Act, suggesting that the preclusion on
issuance of permits applies, instead, to
the period which includes 'Judicial
review of a dissaproval of a State pfo.
gram submission until the Secretary's
promulgation of a Federal program.
The final rule has been modified ac-
cordingly.

4. Several commenters suggested
that proposed Section 736.4(c) be re-
vised, to allow the states or OSM to
Issue new permits during the period
between disapproval of a State pro-
gram and implementation of a Federal
program. That suggestion is not legal-
ly possible under Section 502(f) of the
Act. Further, interim program permits
which lapse during that period contin-
ue in full force and effect, and the
Secretary must, in any event, institute
a Federal program no later than June
3, 1980 (see Section 504(a), of the Act).
Therefore, the requirement of Section
736.4(c) should not cause substantial
problems for the industry.

5. Section 771.13(b)'s authority, pur-
pose and basis were explained at 43
F.R. 41687-41688 (Sept. 18, 1978). A
few commenters suggested that the
regulation be amended to allow for
continued operation under permits
issued before the Act, as well as for
permits issued under the interim pro-
gram regulations, if the regulatory au-
thority fails to act on the permanent
program permit. Such a change would
not meet the intent of Congress under
Sections 102, 502, 503, 504, and 506 of
the Act, because it was contemplated
that operations commenced under pre-
Act permits be regulated to demon-
strate compliance with the Act'sinter-
im program requirements. (See H.R.
Rept. No. 95-218, 95th Cong. at 86
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1977). Thus, 30 CFR 720.12 requires
States to revise-pre-Act permits'to
comply with the interim program.

6. Several commenters requested
that the reference in proposed Section
77L13(a) to a "complbte" application
be deleted. This comment was reject-
ed. 3fiblic participation and the review
process cannot go forward until a

- "complete application" is on file, as re-
quired by sections 502(d), 513, and 514
of the Act. Ordinarily, those processes
will take approximately six months to
conclude, so .that complete applica-
tions are needed within two months of
institution of the permanent regula-
tory program if the regulatory author-
ity is to meet the eight-month dead-
line of Section 506(a) of the Act. (See
also the discussion of Section 771.21
below.)

7. Some commenters requested that
Section 771.13(b)(2) be amended to
refer to the final decision of the regu-
latory authority. These comments
were rejected as contrary to Section
506(a) of the Act If the regulatory au-
thority decides against an applicant
under 30 CFR 786.17, 786.19, 786.21,
and 786.23, the operations involved
will no longer qualify for the exemp-

- tion of Section 771.13(b). Regarding
contentions that the exemption must
be preserved pending a final decision
under Section 514(c)-(e) of the Act,
the Office notes that adequate oppor-
tunity for a hearing is provided to the
applicant in 30. CFR 787.11, which
need not occur prior to the expiration
of the exemption given the important
public interests at stake. (Compare In
re Surface Mining Regulation Litiga-
tion, 456 F. Supp. 1310 (D. D.C. 1978).

8. In response to concerns that Con-
gress did not intend for existing oper-
ation to cease, pending the initial deci-
sion of the regulatory authority on
the permanent regulatory program ap-
plication, the Office has clarified Sec-
tion 771.13(b) to cover interim permits
or "amendments" thereof. Thus, revi-
sions and renewals of interim program
permits can qualify for the exemption
of 771.13(b) under the final rules.

§ 771.15 Continued operation under feder-
al program permits.

1. Authority, basis, and purpose of
this section were discussed at 43 F.R.
41688 (Sept. 18, 1978). A change was
-made in the main text of the section
to specify that the Secretary approves
of a state program consistent with 30
CFR 730-732. Commenters also re-
quested that the- language of Section
7715 be changed from "shall" to
"may" to track with Section 504(f) of
the Act. These comments were accept-
ed.

2. Another commenter asked that
extension of the 60-day compliance
period in Section 771,15(c)(1) be au-
thorized to meet 'economic consider-
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ations. Economic Impossibility is not a
valid reason for failure to comply with
the Act. (See In re Surface Mining
Regulations, 452 F. Supp. 327, 338-339
(D.D.C. 1978). Moreover the rule
allows for an extension beyond 60.days
for physical impossibility, similar to
the delays allowed for existing stzuc-
tures at the commencement of the In-
terim and permanent regulatory pro-
grams.

3. The same commenter's request
that the 60-day limit be extended to
eight months was also rejected. Sec-
tion 771.15(cX1) Implements the re-
quirements of Section 504(f) of the
Act, setting procedures by which addi-
tional requirements of a State pro-
gram that supersede a Federal pro-
gram can be imposed on persons hold-
ing Federal program permits. Section
504(f) provides that those permittees
are to be provided a reasonable time to
conform their ongoing operations to
the State program's additional re-
qhirements. OSM has specified 60 days
as that reasonable time limit, with a
further extension allowed if either (1)
the permittee showed that It was
physically impossible to comply within
60 days, or (2) the state agrees to a
longer time schedule. OSM maintains
that 60 days is a reasonable time for
operations to meet additional require-
ments of state programs, because most
states will not have as many additional
requirements calling for complete re-
designs of structures, as in first Imple-
menting the permanent regulatory
program.

The 60 days will not begin until the
regulatory authority issues an order to
the permittee. This will not be Imme-
diately upon approval of State pro-
grams, but rather after the regulatory
authority has had time to consider
whether its requirements are addition-
al to Federal requirements. In any
event, based upon a showing of physi-
cal impossibility, the 60-day limit can
be waived. OSM believes that allowing
more time would seriously delay im.-
plefientation of the requirements that
a State deems necessary to protect the
environment. For this same reason,
the term "promptly" has been added
to Section 771.15(c)(1) to ensure that
the state regulatory authority does
not delay in taking this Important
action. See section 102(a), of the Act.

4. A commenter objected to and an-
other favored the requirement for an
adjudicatory hearing In proposed sub-
section 771.15(c)(2) for the permits
that need to be modified when a state
program supersedes a Federal Pro-
gram. The Office has deleted the term
adjudicatory.

This change leaves to individual
states the choice of whether to pro-
vide for adjudicatory hearings. Under
the United States Constitution. an ad-
judicatory or Informal hearing Is not
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required when an administrative
agency acts in a rulemaking proceed-
ing. (United States v. Allegheny-
Ludlum Stee, 406 U.S. 742 (1972);
United States v. 1Forida-East Coast
Ry., 410 U.S. 224 (1973)). Thus, a state
may Implement Section 504(f) of the
Act by a rulemaking proceeding appli-
cable to all persons holding a permit
from the superseded Federal program.
Such an approach Is encouraged, be-
cause it would allow for the most ex-
peditious and flexible approach for en-
suring that additional State program
requirements are implemented. Also,
this approach will not preclude a
State, if it chooses, from providing ad-
judicatory hearings, if required by
State law.

§77117 Continued operations under state
programs.

Section 771.17 has been moved from
Section 736.15(b), because It fits more
logically in Subchapter G. The final
regulation is otherwise unchanged
from the proposed rule.

§ 771.19 Compliance with permit&
1. As a result of the addition at Sec-

tion 771.17 of the final rules, Section
771.17 of the proposed rules was
moved to Section 771.19 in the final
rules, but remains unchanged. -Author-
Ity, basis, and purpose of this section
were discussed at 43 F.R. 41688 (Sept.
18, 1978).

2. Some comipenters suggested
adding specifying that the operator
need only comply with State program
requirements and not 30 CFR Chapter
VIII. These suggestions. were rejected,
because permittees are still responsi-
ble for compliance with provisions of
30 CPR Chapter VIII under State pro-
grams. Subchapters A, D (in coopera-
tive agreement situatipus), and L will
be directly applicable. Insofar as Sub-
chapters G, J, K, and M are con-
cerned, Individual State program pro-
visions implementing these sub-
chapters will prevail.

§771.21 Permit application, and filing
-deadlines.

1. This section was renumbered from
cectlon 771.19 of the proposed rules.
Its legal authority, basis, and purpose
were generally described at 43 F.R.
41688 (Sept. 18, 1978). with the excep-
tion of Section 771.21(b)(4). The latter
provision is based on Sections 102, 201,
506, 510. 511, 515, and 516 of the Act
and implements principally Sections
506(b) and 511(b) of- the Act. It was
added in response to a conment on
proposed Part 792 (Sections 783.17-
788.19 of the final rules), requesting
that the time limit at Section 506(b) of
the Act be specified in the ruies.

2. Several commenters objected to
the two-month application filing dead-
line after Initial institution of perma-
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nent regulatory programs. These com-
ments were rejected, because that date
is required under Section 502(d) of the
Act.

The Office also notes that the final
rules have eliminated the provisions
for mandatory one full water-year
data collection requirements at Sec-
tions 779.16 and 783.16.- Those provi-
sions Were cited by the commenters
objecting to the two-month deadline
as the major obstacle to meeting that
time limit. As with other aspects of
the application, that change allows for
the use of existing data to extrapolate,
through valid predictive devices such
as modeling, to satisfy the require-
ments of parts 779-780, 783-784.

3. Comments suggesting that para-
graph (a) be amended to add language
regarding the area of lands involved
were rejected. The existing text re-
lates only to lands on which oper-
ations are to occur after eight months
from approval of a regulatory program
and is sufficiently clear. A new subpar-
agraph (a)(2) was added to clarify how
applications filed after the two-month
deadline are to be disposed of by the
regulatory authority.

4. Comments were rejected that sug-
gested requirements be lessened under
paragraph (a), to allow for the staged
submission of application information
for up to 17 months after initiation of
a permanent regulatory program. Sec-
tions 502(d) and 506(a) of the Act con-
template that existing operations will
have been reviewed and-their applica-
tions -fully processed and evaluated
not later than eight months from in-
stitution of a State or Federal pro-
gram. Public participation require-
ments,- regulatory authority review,
and coordination with other govern-
mental entities will require most of
the six-months prior to the eight-
month deadlines. Those requirements
make it Imperative that complete ap-
plications be provided to the regula-
tory authority within the two-month
deadline of Section 502(d) of the Act
and 30 CFR 771.21(a)(1). r

5. Several commenters suggested
that the application filing deadline for
permit renewals be changed from 120
to 60 days; This was rejected, because
the 120-days are required by Section
506(d) of the Act.

6. Several commenters objected to
specifying a six-month prior deadline
for filing applications for permit revi-
sions, particularly noting that the
need for permit revisions often arises
from unforeseen circumstances. As a
result, the final rule has been modi-
fied at Section 771.21(b)(3), to leave
the exact time to the regulatory auth-
ority's discretion, subject to allowing
sufflci.ent time for adequate reviews
and public participation (See 30 CPR
788.12.)
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§771.23 Permit application-general re-
quirements for format and contents.

1. Authority, basis, and purpose for
Section 771.23(a)-(d) of the final rules
was discussed at 43 F.R. 41688-41689
(Sept. 18, 1978) under Section 771.21,
from which the final rule has been re-
numbered. As explained at the intro-
duction for Part 771, above, Section
771.23(e) of the final rules was consoli-
dated from various provisions of pro-
posed Parts '779-780, 783-784. Com-
ments about the relationship of Sec-
tion 773.21(a) to small operators are
discussed-in the introduction to Part
770, and in specific sections of the
permit application requirements of
Parts 779-780.' However, none of the
comments to Section 771.21 of the pro-
posed rules provided data upon which
a determination could be made that
the amount of land affected by sur-
face mining activities is rationally re-
lated to the degree of detail needed in
permit applications.

2. Other commenters suggested that
the language in Section 771.23(d)
which require the disclosure of con-
tacts made by the applicants should be
a part of the application only "if ap-

.propriate." These contacts are not re-
quired to be made as part of the appli-
cation process, but, if they are made,
they must be reported in the permit
ap~plication. OSM determined that this
qualification amply responds to the
comments, so the commenter's pro-
-posed wording has not been added. A
commenter suggested achange in sub-
section 771.23(c) to require full disclo-
sure of the applicant's subcontractors.
Because that subsection already re-
quires adequate disclosure of nature of
any persons who collect technical
data, the relationship between them
and the applicant should be apparent
to the regulatory authority during the
review process.

3. (a) Section 771.23(e)(1) sets forth
the -general requirements for the
format and scale for all maps which
must be submitted with a permit- ap-
plication. Authority for this'section Is
Sections 102, 201(b), 501(b), 502, 503,
504, 506, 507(b); 508, 509, 510, 511, 513,
514, 515, 516, 522, and 701 of the Act.
High quality map information is nec-
essary to enable the regulatory au--
thority to evaluate the applicant's
ability to comply with the perform-.
ance standards in Parts 816 and 817.
(Grim and Hill, 1974, at 17).

(b) In the proposed rules, the scale
of maps to be included in the applica-
tion was specified at several sections.
(See proposed Sections 779.23(b);
780.13(a); 783.23(b); 784.22(a)). Some
ambiguities existed. For example,
Parts 779 and 783 would have estab-
lished a minimum scale of 1:25,000 for
maps, but did not mention scale for
plans or cross-sections: Parts 780 and
784 specified a minimum scale of

1:25,000 for maps and plans, explicitly
leaving the scale of cross-sections to
the regulatory authority. Parts 779
and 783 would have applied scale
specifications to maps of the *mine
plan and adjacent areas, while Parts
780 and 784 would have specified
scales for maps and plans of -the

permit area.
Also, the scale of 1:25,000 to be es-

tablished in the proposed rules would
have been Inconsistent with the
1:6,000 scale of maps required to be
made of the permit areih under the in-
terim regulatory program. (See 30
CFR Section 715.11(c)). That would
have led existing operations to re-draw
maps, if the regulatory authority im-
plementing the permanent program
insisted on use of scales in the range
of 1:25,00. The matter was further
complicated because those sections of
the proposed rules which addressed
scale specifications did not appear to
cover some types of maps and plans
which were required in the applica-
tions. (See proposed Sections 779.19(b);
779.22(b); 779.26(a); 780.17; 780,19(g);
780.21(a); 780.25(a); 780.29; 780.33;
780.35(a); 780.37 and corresponding

-provisions. of Parts 783 and 784.) The
above problems would have resulted in
sets of maps, plans, and cross-sections
depicting existing environmental re-
sources under Parts 779 and 780 which
could not be compared easily to
mining and reclamation operations
materials submitted under Parts 780
and 784.

Commenters suggested a range in
the scale of maps from 1:25,000 to
1:5,000. Some suggested that there
should be a limit on the scale of maps
based on the Act (1:24,000 or 1:25,000
as set forth in Section 507(b)(13) of
the Act). Others suggested that maps
be of a enough scale and detail to
reveal all significant matters. These
commenters suggested, for example,
that detailed plans be shown on maps
no smaller than 1:25,000 and that
larger scale maps such as 1:10,000 or
1:5,000 be required where the details
and complexity of the site or oper-
ation cannot be adequately represent-
ed at a smaller scale.

(c) In Section 771.23(e)(1) of the
final rules, the Office has provided for
consistent treatment of all maps re-
quired in permit applications. Thus,
the ambiguities In the proposed rules
are eliminated, as to whether some,
but not all, maps must have specified
scales.

The most Important considerations
in regard to map scales Is the legibility
and usefulness of the information de-
picted. In order for the regulatory au-
thority to make decisions on permit
applications, It is necessary to have
mapped information of sufficient
detail and accuracy as a basis for
making relatively precise estimates of,
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for example, volume of overburden,
waste material and areas needed for
topsoil storage. Therefore, the Office
has determined that maps of the
permit area shall be at a scale of
1:6,000 or larger. This scale is consist-
ent with the smallest scale required by
MSHA (30 CER 77.1200) and with the
Act's interim regulatory program (30
CFR Section 715.11(c)).

Maps of the entire mine plan area
and adjacent areas, as opposed to the
immediate permit area involved, do
not need to be in the same scale.
Those portions of the application do
not involve the same level of detail on
location of operations and other fea-
tures for areas outside the permit
area. Therefore, maps of the remain-
der of the mine plan and adjacent
areas, when required, may be of a
scale determined by the regulatory au-
thority (but in no event shall such
maps be of a scale smaller than
1:24,000) and must clearly show the
lands and waters within those areas.
The scale which the Office has chosen
for mine plan and adjacent area maps
is the minimum scale set forth in the
Act (See Section 507(b)(13)).

(4) The scales of plans and cross-sec-
tions are not specified in 771.21(e)(1)
and are, therefore, left to the discre-
tion of the regulatory authority. The
scale of these materials will necessar-
ily vary for particular facilities and
portions of the permit or mine plan
area, depending upon the materiality
of the issues to which they relate.

(5) The concept of delineation, of
phases of mining on application maps
relates to key dates in the interim and
permanent regulatory programs estab-
lishing different periods and levels of
regulation under the Act. Delineation
of those phases in application maps
appeared atproposed Sections 780.13,
780.17, 784.11(b), and 784.22. Delinea-
tion is requiredjn the final rules as
specified at Section 771-23(e)(2).

(a) Section 771.21(e)(2)(i) requires
that areas subject to surface coal
mining operations prior to the date of
enactment of the Act be ]specified pri-
marily because, if those operations
were ceased and not re-started prior to
the date of enactment, they are not
subject to the Act. .Also, if continued,
they may be entitled to special treat-
ment under Sections 506(d), 510(b)(5),
510(d)(2), and 522(e) of the Act.

(b) Section 771.21(e)(2)(ii) requires
delineation of areas that were mined
after the date of enactment, but prior
to the effective dates of the interim
regulatory program performance and
design standards. This is necessary to
distinguish operations from those
which qualify for the benefits dis-
cussed above under Section
771.21(e)(2)(i). Delineation according
to the date of either May 3, 1978 or
January 1, 1979, is necessary to identi-
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fy those operations which, if ceased
prior to those dates are not subject to
the interim or permanent regulatory
program design and performance
standards. As commenters noted, the
proposed specification of February 3,
1978, as a critical delineation date was
not appropriate. Instead, the dates of
May 3. 1978 (generally applicable), or
January 1, 1979 (the date for expira-
tion of the small operator's exemption
under 30 CFR 710.12) were used in the
final rules.

(c) Section 771.21(e)(2)(1l) requires
further delineation of operations
areas, for the period from the effec-
tive date of the interim regulatory
program's design and performance
standards until the approval of the
permanent regulatory program. Facli-
ties which constitute existing struc-
tures constructed during that period
may qualify for special treatment
under the permanent regulatory pro-
gram. (See 30 CFR 701.11(d)-(e)).

(d) Finally, delineation Is required
for those areas which will be affected
during the permanent regulatory pro-
gram. This Is based on the generally
effective date of design and perform-
ance standards of Subchapter K, the
first date upon which a. permanent
program permit must be acquired. (See
30 C R 701.11(d)).

(e) Delineation is required under
Sections 102, 201, 501(b), 502, 503, 504,
506, 507, 508, 510, 515, 516, 522, and
701 of the Act, so that the public and
the regulatory authority can clearly
distinguish among the various phases
of regulation in reviewing applications
and so that the permittees responslbIl-
ities for compliance will be clearly
stated, if the application Is approved.

§771.25 Permit fees.
L Authority, basis, and purpose for

this section were explained at 43 P.R.
41689 (Sept. 18, 1978). The final rule
has been modified to track the lan-
guage of Section 507(a) of the Act
more closely and to serve as the mini-
mum criteria for State and Federal
programs. In the proposed rules, those
criteria were set forth at 30 CPR
731.14(h)(2) and 732.15(a)(3)(li).

2. Several commenters suggested
that permit fees be either increased,
reduced, or eliminated under State
programs. One commenter suggested
amending the wording to conform ex-
actly to Section 507(a) of the Act.
That section provides for a fee less
than or equal to the regulatory auth-
ority's cost of application review and
administration and enforcement of the
permit. OSM agreed with this corn-
menter. Section 771.25 was amended
to include the exact language of Sec-
tion 507(a). The remaining comments

-on Section 771.25 have been rejected.'
Readers are referred to the OSM regu-
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latory analysis for a discussion of al-
ternatives considered.

§771.27 Verification ofapplication
Authority, basis, and purpose for

this section were discussed ;t 43 F.R.
41689 (Sept. 18, 1978). A commenter
on this section suggested that It be de-
leted as unauthorized under the Act
and as too onerous for the industry to
comply with, in view of the amount of
data required. This comment was re-
Jected.

Section 771.27 is authorized under
Sections 102, 201(c), 5,01(b). 506. 501,
508 and 510 of the Act, and is an im-
portant tool for the regulatory author-
ity to insure that accurate information
Is provided by the applicant in seeking
to e. tablish Its entitlement to conduct
operations. It is similar to require-
ments for SEC reporting under the
Federal securities laws and to filing re-
quirements under the NIPDES permit
system. Moreover, it does not require
an absolute guarantee by the individu-
al executing the verification, but
rather imposes a due diligence stand-
ard for the official to insure that the
application is true and correct to the
". .. best of (his or her) information
and belief."

PART 776-GENERAL REQUIREMENTS
FOR COAL EXPLORATION

Authority, basis, and purpose for
Part 776 were explained, in general, at
43 Fed. Reg. 41689-41691 (Sept. 18,
1978). Section 776.1 specifies the legal
effect of Part 776 and explains the ap-
plicability of the Part. First, it speci-
fies that Part 776 constitutes the mini-
mum requirements mandated under
Section 512 of the Act, by which the
Secretary will decide to approve or dis-
approve State and Federal program
components for coal exploration.
Second, It specifies that Part '776 will
be applicable to coal exploration out-
side the permit area.

A few commenters felt that Part 776
should not apply to coal exploration in
areas that are already covered by per-
manent regulatory program permits
Issued pursuant to Title V of the Act
and Parts 771 and 77-86 of Sub-
chapter G.

Once a person has received a perma-
nent regulatory program permit to
conduct surface mining and reclama-
tion operations, the permit terms and
conditions control the performance of
the operation. Therefore, the proce-
dures of Part 776 would be unnecessary
for exploration conducted within the
permit area. Exploration within a
permit area should have been planned
as an integral part of the surface coal
mining and reclamation operations,
not handled In a piecemeal, separate
proceeding.
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As a result, Section 776.1 was revised
in the final rule so as to exclude explo-
ration which occurs inside an active
permit area. Those operations instead
are to be regulated under Parts 771
and 778-786 of Subchapter G.

§ 776.3 Responsibilities.
This Section explains the responsi-'

bilities of both the industry and the
regulatory authority under Part 776.
Several commenters suggested 'that
the proposed version of this Section be
modified in Paragraph (a), to limit its
applicability only to coal explorations
which "substantially disturb the natu-
ral land surface." This suggestion was
rejected as unnecessary because Sec-
tion 776.3(a) merely requires persons
seeking to conduct or already conduct-
ing coal exploration to comply with.
the rest of the provisions of Part 776.

As they appear in the final rule, the
operative provisions of this Part are
limited to a relatively simple notifica-
tion system except for coal explora-
tion which substantially disturbs. the
natural land surface. (see Section
776.1.).

§ 776.11 General requirements: 'Explora-
tion of less than 250 tons.

This Section established minimum
requirements for regulatory proce-
dures to be followed by persons prior
to conducting coal exploration involv-
ing the removal of less than 250 tons
of coal, specifies compliance responsi-
bilities for those persons with respect
to the applicable performance stand-
ards, and requires appropriate public
notification by the regulatory authori-
ty. I

Section 776.11(a). As adopted, Sec-
ti6n 776.11(ai" requires any person
before conducting coal exploration re-
moving -less than 250 tons from one
specific area, to file with the regula-
tory authority a notice of intention to
explore. Several comments were re-
ceived which suggested that this para-
graph be limited to apply the notice-
filing requirement only to coal explo-,
ration which "substantially disturb
the natural land burface." These com-
ments were rejected. Under OSM's au-
thority to issue regulations to carry
out the' purposes of the Act, OSM be-
lieves the requirement to file a notice
of exploration is reasonable. It is
based on the need to know where ex-
ploration is being conducted in order
to determine if it will substantiallydis-
turb the natural land surface and ad-
versely affect the environment. Fur-
thermore, the requirement is not bur-
densome because it does not subject
the person conducting coal explora-
tion to the performance standards in
30 CFR .Part 815 unless the expilora-
tion substantially disturbs the natural.
land surface.

Many commenters also suggested
that the geographic area to which Sec-
tion 776.11(a) would apply be nar-
rowed from "... in any one location,"
as specified in the proposed rules, to
only the area in which exploration is
to be actually conducted. In response,
the final rule was revised to apply the
requirements- for filing of a notice of
intention to explore to "the aiea to be
explored," to clarify that the explor-
ing entity's obligation to file a notice
occurs before entry upon the actual
area of the land. However, the Office
rejected the extreme of limiting the
geographic scope of application of Sec-
tion 776.11 to only areas where coal
will be physically removed, as substan-
tial disturbance to land may occur
from actions incident to coal extrac-
tion, such as construction of.roads and
facilities and disposal of debris and
waste.

Section 815.4 of the proposed rules
specified that the notice of intention
to explore would have to be filed with
tire regulatory authority at least 30
days bef6re commencement of explo-
ration. Several commentors objected
to this as being unduly buidensome,
arguing that the highly competitive
nature of small-scale exploration re-
quires that individual explorers be
able to move quickly into the field
before attracting other entities. Sec-

-, tion 815.4 has been deleted in the final
rules, and the Office, in response to
the above comments, -has decided not
to provide for any similar specific
mandatory time period in -Section
776.11(a). The amount 'of lead timeie-
quired for filing of notices of intention
to explore will be left to individual
regulatory authorities to decide.

Section 776.11(b). (1) One com-
menter suggested that reclamation
plans be required for all exploration
operations and that a new paragraph
be added to Section 776.11 specifying
this requirement. This comment was
rejected. Section 512 of the Act does
not require prior regulatory authority
approval of a reclamation plan for a
coal exploration operation when less
than 250 tons of coal will be removed.,
The notice of intent to explore is to
provide information for the regulatory
authority to determine whether close
surveillance of the actual operation
will be needed in the field, not to form
the basis of a preexploration decision
by the regulatory authority.

(2) Another commenter felt the reg-
ulatory authority should be expressly
provided with the authority to halt ex-.
ploration when an inadequate notice
of intention is filed, by addition of a
new paragraph to Section 776.11(a).
This comment was rejected becafise
specific enforcement remedies are cov-
ered in Subchapter L of the regula-
tions. Adequate provision is made in
that Subchapter for the issuance of

notices of violation and, if necessary,
cessation orders, in the event of non-
compliance with the exploration regu-
lations.

(3) A number of comments were re-
ceived on the specific elements of the
notice pf intention .to be required
under Section 776,11(b). In reviewing
these comments, the Office carefully
considered the fundamental purposes
of the notice requirement. These are,
first, to provide the regulatory author-
ity and the potentially affected mem-
bers of the public with notice of how,
when, where, and by whom explora-
tion removing less than 250 tons of
coal will be conducted. With these es-
sential elements of iriformation, the
regulatory authority and interested
members of the public can check, if
necessary, the conduct and completion
of the exploration activities to ensure
that they are reclaimed as required by
Section 512(a) of the Act and Part 815
of Subchapter K.

(4) Some commenters argued for
greatly expinded items of information
in notices under Section 776.11(b).
which, if adopted, would have required
notices to essentially contain the data
and plans required for reclamation
plan portions of mining permits under
Section 508 of SMCRA. These com-,
ments were not accepted, for the most
part, because such a high level of
detail is not necessary to fulfill thb
fundamental purposes of the notice re-
qirement described above. However, it
was decided to revise Section 776.11(b)
inthe final rule to require that the
notice specify certain Identification
data with respect to the persons con-
ducting exploration, so that those per-
sons can be contacted 'during or after
exploration if reclamation practices
are not successful.

(5) One commenter objected to use
of the term "precise" as to the type of
description required~of the area to be
explored under Section 776.11(b)(3).
This comment was rejected. Precision
is needed because exploration areas
may be quite small and, therefore, not
readily identifiable on an ordinary
1:24,000-scale topographic map unless
appropriately qualified with a textual
description of the area.

(6) Another commenter objected to
requiring the notice to contain an ex-
planation of the .exploring entity's
legal right to enter upon and conduct
exploration within the lands involved,
arguing, first, that this Is not required
by the Act and, second, that this infor-
mation needs to be kept confidential.
No tupporting information was pre-
sented to demonstrate the com.
menter's broad claiM of confidential-
ity. The Office decided to modify the
final rule in response to this comment,
but not to delete the requirement en-
tirely. Section 776.11(b) (5), as adopt-
ed,' requires the person seeking to con-
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duct e~kploration to explain the right
of entry only if that person does not
own the surface of the lands involved.
The need for'this information is sup-
ported by Section 102(b) of the Act,
which requires protection of the rights
of surface owners of 'land and other
persons with a legal interest in land
and appurtenances. With this informa-
tion, the regulatory authority can
identify the surface owner of the ex-
ploration area, if necessary, to ascer-
tain if reclamation was properly con-
ducted. Regarding the threat to com-
petitive interests of the explorer, Sec-
tion 776.17 provides for idequate safe-
guard against unwarranted disclosure
of information.
' (7) Several commenters recommend-
ed deletion of the requirement that
the notice contain a description of the
measures that the exploring entity
will take durig exploration to protect
the environment, on the grounds that
this was not authorized by the Act.
The Office rejected these comments.
Section 776.11(b)(6) of the final rules
is authorized under Section 102,
201(b), 501(b) and 512 of the Act, both
to encourage the exploring ehtity to
adequately preplan its exploration ac-
tivities to protect the environment and
to provide the regulatory authority
with sufficient information to decide if
field inspection of the exploration is
necessary for determining compliance
with the requirements of Part 815.
The Office do~s not believe that this
requirement is inconsistent with Sec-
tion 512(a) of the Act. The regulation
merely leaves to the exploring entity
the duty to ensure adequate planning
of exploration before its commence-
ment.

Section 776.11(c). The requirement
that the regulatory authority make
notice of intention to explore publicly
available received substantial com-
ment. Some commenters supported
this requirement as necessary to
Inform landowners and the public of
the conduct and location of coal explo-
ration that could adversely affect
their interests. In addition some of
thes6 commenters suggested addition-
al requirements, including newspaper
and mail notification by the regula-
tory authority of receipt of notices. In-
dustry commenters, on the other
hand, objected to making notices pub-
licly available at all, arguing that this
would harm the competitive interests
of exploring entites and that it was
not authorized by the Act.

After consideration of all comments,
the Office decided to adopt the re-
quirement of public notification with-
out modication from the proposed
rule. This requirement is authorized
under Sections 102, 201(c), 501(b), 512
and 517(f) of the Act, to provide for an
adequate level of public participation
in the permanent regulatory program.

Under Section 517(f) of the Act, a gen-
eral rule Is established for information
obtained by the regulatory authority
in administration of programs under
Title V of the Act. including Section
512(a). As such, documents obtained
under Section 512(a) of the Act are or-
dinarily to be made available to the
public for inspection and copying
under Section 517(f) of the Act. In ad-
ditIon, the Office Is *required to ensure
under Section 102(1) of the Act that
adequate provisions are made for
public" participation In the enforce-
ment of regulatory programs. To
foster the purposes of the Act, as sup-
plied by Section 102(1), the Office has
decided that public availability of no-
tices received by the regulatory au-
thority is to be required as an aid to
public participation In enforcement of
the permanent regulatory programs.

Regarding protection of the compet-
itive interests of exploring entities, the
Office has determined that Section
776.11(d), through cross-reference to
Section 776.17, provides for sufficient
protection. It is noted that no com-
renter supplied any data tending to
show that the public-avalability re-
quirement of Section 776.11 would, In
fact, harm competitive interests. Simi-
larly, conclusory claims that existing
state laws already adequately regulate
coal exploration in this regard were
also rejected as unsubstantiated.

Regarding additional public notifica-
tion by newspaper and mail, the Office
has decided to leave that decision to
the discretion of individual regulatory
authorities, because of the wide vari-
ation among the States In the intensi-
ty of coal exploration. Given that vari-
ation, It was decided that newspaper
and/or mail notice may be necessary
in only some States, where the level of
exploration is high.

Section 776.12(a)(3). A commenter
objected to the requirement of Section
776.12(a)(3) that each application for
approval of exploration contain a nar-
rative description: of the geology, vege-
tation, and existence of threatened or
endangered specles and their critical
habitats in the area to be explored.
This commenter reasoned that, given
the definition of "coal exploration" in
30 CFR 701.5, collection of the data
necessary to fill out the application
would Itself be subject to prior approv-
al as "coal exploration." This com-
ment was not accepted, because the
type of information objected to Is im-
portant in providing the regulatory
authority with a sufficient baseline for
assessing the impact of the proposed
exploration. Further, these items can
be obtained without physical disturb-
ance of the area to explored, through
general geology maps and texts of the
general vicinity, vegetation data col-
lected by surface reconnaissance, and
information concerning threatened
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and endangered species from the U.S.
Fish and Wildlife Service. See., eg.,
USEPA, 1976, ErosIon and Sediment
Control, Vol. 1 at 74-77.

Section 776.12(a)(4). A commenter
suggested that some latitude be made
under Section 776.12(a)(4) for circum:
stances when the actual owner or
claimant is not determinable, because
of title defects or Irregularities in the
claim of titles, by addition of the
phrase "if reasonably ascertainable."
No change has been made in the regu-
lations, because the added wording is
believed to be unnecessary. Obviously,
if defects or disputes exist, the appli-
cant can submit only as much infor-
mation as Is reasonably available.

Section 776.12(a)(5). Some corn-
menters suggested that Section
776.12(a)(5) be amended to add ar-
cheological resources to the list of
Items to be disclosed on the map of
the exploration area, noting that
these are significant resources afford-
ed protection under the Act. (Sections

'102. 507(b)(13), 522(a)(3)CB)); 552(e);
and the National Historic Preservation
Act of 1966 (16 U.S.C. Sees. 470 et.
seq.) from the adverse effects of
mining and are required to be dis-
closed In mining permit applications.
The Office accepted those comments
and modified the final rule according-
ly.

A commenter argued that Section
776.12(a) was unduly restructive n re-
quiring advance prediction of the loca-
tion of drill holes, which may be Im-
possible to specify before actually
commencing drilling. No change was
made to the regulation, because it does
not require a "precise" Identification
of each drill hole. Rather, the general
location and number of drill holes
within the area would satisfy the re-
quirement of the regulation.

Section 776.12(b). This section pro-
vIdes for notice and opportunity for
the public to comment upon applica-
tions for approval for coal exploration,
to ensure that adequate public partici-
patlon Is afforded in the review of
these applications under Section 102(i)
of the Act. As suggested by several
commenters, an incorrect cross-refer-
ence to Section 781.77 in the proposed
rule was deleted. Several other com-
ments were received on this para-
graph.

1. Some commenters urged that the
public-notice requirement be made
more detailed and that they track the
requirements of Section 786.11 relat-
ing to mining permits as closely as pos-
sible. Others wanted public notices de-
leted entirely. Many commenters also
pointed out that the regulations, as
proposed, were unclear in certain par-
tculars, such as who should post the
public notice, where the iotice should
be posted, who could file, and when
the comments could be filed.
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Public notice and comments have
not been deleted, because involvement
of the public under the authority of
Section 102(i) of the Act is an impor-
tant component of ensuring thorough
review of applications by the regula-
tory authority. (See S. Rep. 95-128,
95th Cong., 1st Sess. at 59 (1977).) Nor
were major additional procedures
added, because the Office determined
that exploration, which is ordinarily
on a smaller scale than mining, need
not be subjected to as wide an area of
public participation as mining perinits.

Some clarification was made, howev-
er, in response to the comments. First,
a reasonable time limit was provided
for the posting of the public notice.
Notice is to'be posted by the applicant,
rather than the regulatory authority,.
because the applicant is ordinarily in
closer proximity to the immediate
local area where notice will be posted.

2, Section 776.12(b)(2). Some com-
menters requested that Section
776.12(b)(2) provide for a specific time.
limit on the submission of comments.
The suggestion, was not accepted, be-
cause of the wide variation in the
number of explorations in particular
States. Therefore, the time limit will
be left to the discretion of the regula-
tory authority to decide on a case-by-
case basis.

3. Sectibn 776.12(b)(3). Several com-
menters recommended that Section
776.12(b)(3) be revised to limit the
right to file written comments on the.
application to persons "who are or
may be adversely affected," on the
model of Section 513(b) of the Act. Al-
though the "written approval" re-
quired by Section 512(d) Is not intend-
ed to be a. permit, the Office agreed
that the right to file written com-
ments on an exploration application
should not extend to parties beyond
what is authorized on permit reviews.
Therefore, the comments were accept-
ed.

§776.13 Applications: Approval or disap-
proval of exploration of more than 250
tons.

This Section requires the regulatory
authority to act on applications for ex-
ploration and provides the criteria by
which the application is to be ap-
proved or disapproved.

1. A commenter suggested deleting
the entire Section, arguing that ap-
proval-of the State program is all that
is necessary to ensure that the regula-
tory authority will administer Section
512(d) of the Act. However, minimum
requirements are necessary to imple-
ment Section 512(d) of the Act and to
ensure that the purposes of the Act
(Sections 102(a)(d), 102(k)) are furth-
ered. It was, therefore, decided to
retain this Section substantially as
proposed..
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2. A commenter's suggestion that
the title to this Section be clarified as
to its applicability only to coal explo-
ration operations of more than 250
tons was accepted.

3. Several commenters suggested
that a "reasonable time" be more ex-
plicitly stated for the regulatory au-
thority to act upon a completed appli-
cation. These suggestions were not ac-
cepted because of the wide variation
among States in the number of explo-
rations and consequent variability In
workloads for reviewing applications.

4. Several comments were submitted
regarding the use of the word "may"
in Section 776.13(b) and requesting
that potential arbitrariness in use of
this word be eliminated by replacing it
with "shall." These comments were ac-
cepted.

5. A commenter questioned. whether
protection of critical habitats of
threatened or endangered species
should be required during coal explo-
ration.

Sections 101, 102, 512, and 515 of the
Act make specific reference to protect-
ing environmental values, including
fish and wildlife habitats. Although
coal exploration operations may affect
small areas, the special categories of
the environment (habitats) for which
protection is authorized can be simi-
larly small areas. Further, the Endan-
gered Species Act and the U.S. Fish
and Wildlife Service regulations re-
quire that these habitats be protected
under statutes, such as the Act, ad-
ministered by the Secretary. This com-
ment was accepted. (See also, the pre-
amble discussions to sections 770.12(c)
and 779.20.)
§ 776.14 Applications: Notice and hearing

for exploration of more than 250 tons.
..This Section provides for the proce-

dures for the regulatory authority to
follow, once a decision has been made
under Section 776.13 to approve or dis-
approve the application, in order to
notify the applicant and the public of
its decision. This Section also provides
that the decisions of the regulatory
auth rity are to be subject to appro-
priate opportunity for administrative
adjudicatory and judicial reviews.

1. A commenter questioned whether
the regulatory authority should be
specifically empowered to modify coal
exploration applications. ThIs com-
ment was not accepted because power
to approve or disapprove implies the
power to modify an application. Any
application which is disapproved could
be modified and resubmitted under
Section 776.13(c).

2. Several commenters questioned.
whether it should be required that
government officials receive personal
notice of a regulatory authority deci-
sion on coal exploration applications,
rather than having to depend on news-

paper advertisements. These com-
ments were accepted, because local
governments should be provided with
notice In all cases of exploration, to
ensure that their property, public
roads, and land-use control scheme is
protected and coordinated as to large-
scale coal exploration.

3. Several commenters questioned
whether there should be an opportuni-
ty for a, hearing on the approval or dis-
approval of coal explorations over 250
tons. As proposed, Section 776.14 con-
ferred discretion to the regulatory au-
thority to hold a hearing after approv-
al or disapproval of exploration appli-
cations. Under the due-process re-
quirements of the 5th and 14th
amendments to the United States Con-
stitution, the Federal and State gov-
ernments can only take property or
deprive individuals of their due-proc-
ess rights If opportunity for an adJudi-
catory hearing is afforded on particu-
larized, factual determinations. Fur-
thermore, the Federal Administrative
Procedure Act (5 USC 554) and most
State laws provide for a similar right
to a hearing. Therefore, any person
adversely affected by the decision of
the regulatory authority on an explor-
atory application must be given an op-
portunity for a hearing. The type of
hearing to be afforded is specified in
Part 787, which itself has been modi-
fled in the final rule to account for ex-
ploration application approval and dis-
approval hearings.

§ 776.15 Coal exploration compliance
duties.

This Section establishes the compli-
ance responsibilities of persons seek-
ing to conduct or already conducting
coal exploration under the permanent
regulatory program. Suggestions by
commenters that this Section be limit-
ed to those explorations which sub-
stantally disturb the natural land sur-
face were accepted, in part, as Section
512(a) of the Act limits the scope of
application of the performance stand-
ards of the Act to such operations.
However, 776.15(b) is applicable to all
coal exploration, for the reasons ex-
plained in the preamble to section
776.11. /

§ 776.17 Public availability of Informa-
tion.

This Section provides for standards
and procedures regarding the extent
to which information submitted to the
regulatory authority under Part 776 Is
to be made publicly available.

1. A number of commenters objected
to the wording of Parugraphs (a) and
(b) of this Section, arguing that the
exploring entity, not the regulatory
authority, should determine what in-
formation is to be kept confidential.
These commenters said that those de-
terminations were neither authorized
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to be entrusted to the regulatory au-
thorities under the Act, nor could the
regulatory authorities be completely
trusted not to divulge some confiden-
tial information. Some comnenters
also argued that disclosure of any in-
formation regarding exploration
would harm the. competitive-rights of
exploring entities."Section 512 of the Act must be
viewed as a part of the entire regula-
tory scheme which Congress desired to
exist under the Act. That scheme pro-
vides for adequate public participation
and-public availability of information
(Sections 102(i) and 517(f) of the Act).
Ordinarily, information obtained by
the regulatory authority is to be pub-
licly disclosable, including that ob-
tained through regulation of coal ex-
ploration. Provisions against disclo-
sure, theref9re, such as Section 512(b)
of the Act, constitute an exception
which is to be narrowly construed."

No data were submitted to substanti-
- ate commenters' concerns that deter-

minations of confidentiality or the re-
lease of any information will harm
competitive interests. Moreover, an ob-
jective standard for determining confi-
dentiality requests, as opposed to a
subjective standard based purely on
the desires of the person submitting
information, is necessary to foster the
purposes of the Act to protect the gen-
eral public and the ehvironment. The
Office believes, on the basis of these
principles, that Section 776.17 strikes
a proper balance between public inter-.
ests in disclosure of relevant informa-
tion and protection of competitive
rights. Moreover, the addition of the
opportunity for a prior hearing on the
disclosure of information should
ensure against possible mistaken re-
leases of data entitled to confidential
treatment.

2. A related comment suggesting ex-
pansion of the categories of confiden-
tial information protectable under
Section 776.17 to include any informa-
tion "affecting marketability of land
or mineral rights" was also rejected,
because Section 512(b) of the Act is
limited to information which if dis-
closed relates to trade secrets, or
would harm competitive rights. Ex-
pansion beyond this category was not
shown to be ieeded by the coin-
menter, nor does the Office believe
that the excepting language of Section
512(b) should be read more broadly.

3. Several commenters suggested
modifying Section 776.17 to provide
the person submitting the information
to have protection from unwarranted
disclosure of confidential information
through notice and opportunity for a
prior hearing on proposed disclosures.

Section 512(b) of the Act specifies
that information submitted to the reg-
ulatory authority as confidential shall
not be. available for public examina-

tion. Section 517(f) of the Act specifies
that Information obtained shall be Im-
mediately available to the public. This
potential conflict places the regula-
tory authority in a position of ascer-
taining if the information submitted
pursuant to Section 512 Is of the type
specified as confidential. However, in-
formation that is entitled to confiden-
tial protection to prevent damage to a
person's business, competitive inter-
ests, such as the type of information
covered by Section 776.17(b)(2), is sub-
ject to the requirements of due proc-
ess.

Due process requires that a person
not be individually deprived of Individ-
ual property without some opportuni-
ty for a hearing. The divulgence of in-
formation in the possession of4the reg-
ulatory authority which is entitled to
confidential protection under Section
776.17(b)(2) must, therefore, be pro-
tected by providing for advance notice
to and opportunity to be heard by the
person requesting that the informa-
tion be protected. As a result, a new
Paragraph (b)(3). was added to the
final pules.

PART 778-SURFACE MINING PERMIT
APPLICATIONS: MINIMUM RE-
QUIREMENTS FOR LEGAL, FINAN-
CIAL, COMPLIANCE AND RELATED
INFORMATION

INTRODUCTION

Part 778 provides the minimum re-
quirements for legal, financial, compli-
ance and general non-technical infor-
mation for surface mining activities
applications. Information submitted in
permit applications under Part 778
will be used primarily to enable the
regulatory authority and interested
members of the public to ascertain the
particular nature of the entity which
will mine the coal and those entities
which have other financial interests
and public record ownership nterests
in both the mining entity and the
property which is to be mined. In addi-
tion, certain other non-technical infor-
mation needed for processing and ap-
proval or disapproval of the applica-
tion is required.

The basis and purpose of Part 778
was set forth, in general, at 43 F.R.
41691-41693. Most of the comments on
Part 778 apply also to Part 782 and.
when changes were warranted In both
parts based on comments addressed
only to Part 778, corresponding
changes were also made in Part 782.
(Part 782 concerns minimum require-
ments for legal, financial, compliance,
and related information for applica-
tions for underground mining activi-
ties.) Some minor editorial changes
have been made throughout this Part.
Many comments were received on Part
778, and some changes* in the regula-

tions have been made. Paragraphs
778.5 and 782.5, Definiti6ns, have been
deleted since the definition there has
been moved to section 770.5 in the
final rules.

§ 778.13 Identification of interests.
Authority for this Section is Sec-

tions 102, 201(c), 503, 504, 507, 508,
509, 510, and 515 of SMCRA. It should
be noted that some amplification of
the coverage in Sections 778.13 (b) and
(d) will be necessary in particular
cases, when the actual operator is to
be a different person from the appli-
cant. This information will aid the reg-
ulatory authority in determining the
past compliance history of the person
actually doing the work. Section 510(c)
of the Act requires this determination.
Even if the applicant had no previous
violations, the permit could be denied
if the actual operator had a history of
noncompliance with the Act or other
air or water environmental protection
statutes.

1. Section 778.13(a): Several objec-
tions were received that too much
detail was required on both applicant
ownership and land-to-be mined own-
ership. On the other hand, one com-
menter felt more detail would be nec-
essary to reveal complex ownership
patterns. The comments were rejected.
The requirements for details of owner-
ship are specifically stated in Section
507(b) of the Act. Ample authority
exists in section 510(c) of the Act to
deny permits where the operator or
applicant Is controlled by a parent
company that has a willful pattern of
violations of the Act.

2. Commenters objected to furnish-
ing telephone numbers for 'll of.the
persons mentioned in 778.13. Since
rapid communication by telephone
would be required only for persons im-
mediately involved in the operation,
Paragraph 778.13(a) was modified to
require the telephone numbers only
for the applicant, operator, and resi-
dent agent.

3. Several commenters objected to
the requirement for the listing of equi-
table, as well as legal owners, of record
in subparagraph '778.13(a)(2). The rea-
sons given were that the equitable
owners were not required by the Act
and the determination of equitable
owners might be difficult or impossi-
ble in some cases. These comments
were rejected. The equitable owner of
record of the property to be mined
needs to be named in the application
in order to enable the regulatory au-
thority to easily locate these owners, if
their Interests would be adversely af-
fected by the proposed operations,
and. in the event of a violation of ap-
plicable regulations during the mining
process, to locate potentially responsi-
ble parties. This requirement should
not pose an additional burden on ap-
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plicants, as equitable owners of record
can be identified by the same process
of searching public property records at
the same time as for legal owners of
record. It is also noted that the appli-
cant should try to identify "equitable
owners-of record" to insure that rights
to mine coal are being. obtained free
and clear from equitable claim to min-
erals.

The Office believes it has legal au-
thority to require this information
under Sections 102(a), 201(c), 507, 508,
510(b)(c), and 515 of the Act. Section
102(a) of the Act requires protection
of "society" from adverse effects of
coal mining. Further, Section 102(b) of
the Act requires protection of all per-
sons with "legal interests" in land
from adverse effects of coal mining.
An "equitable owner of record" is a
"person with legal interests" within
the meaning of the Act. .3lack's Law
Dictionary at 1259-1260 (1956 ed.). Be-
cause Sections 102 (a) and (b) of the
Act protect equitable owners of record,
subparagraph 778.13(a)(2) is lawfully
issued under section 201(c)(2) of the
Act.

4. Section 778.13(b): Some com-
menters wanted to limit this subsec-
tion to operations in the State, rather
than the entire United States. These
comments were rejected because Sec-
tion 507(b)(4)'of the Act expressly re-
quires that the applicant identify the
operations "within the United States,"
not just the State in which the appli-
cation is filed.

5. Sections 778.13(d) and 782.13(d):
Several commenters objected to the
listing of previous coal mining permits
held - by the applicant. The reasons
given were that some of the informa-
tion required might be unavailable or
have little present relevance. The com-
ment was accepted by limiting the in-
formation requirement of Sections
778.13(d) and 782.13(d) to permits
issued after 1970.

Some commenters wanted to limit
Section 778.13(d) to operations in the
State, rather than the entire United
States. These comments were rejected;
because Section 507(b)(3) expressly re-
quires that the applicant list current
or previous coal mining peimits in the
United States, rather than just the
State in which the application is filed.

One commenter wanted to limit the
statement of any current or previous
coal mining permits to "surface" coal
mining permits. This comment was ac-
cepted, since this phrase more closely
tracks Section 507(b)(3) of the Act. By
the definition of surface coal mining
operation in Section 701(28) of the
Act, it is clear that both surface and
underground activities are intended to
be included by this requirement.

One commenter wanted to delete the
phrase "and by any person Identified
in paragraph (b)(3) of this Section" in
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Section' 778.13(d),'since it was not ex-
plicitly required in the Act. This com-
ment was rejected, as those entities
are persons who are in a position to
exercise significant control over the
conduct of an applicant's business af-
fairs and who could be responsible for
violations of law incurred by the appli-
cant, for which the applicant is re-
sponsible under Section 510(c) of the
Act. As a result, information about
thos6 persons' histories of compliance
with permit obligations would be rele-
vant and useful to the regulatory au-
thority. Because that information
would be in the possession of persons
who would be closely associated with
the applicant, requiring the applicant
to produce that information should
not pose a significant burden on the
industry.

6. Sections 778.13(e) and 782.13(e).
Several commenters objected to the
requirement for listing all owners of
property contiguous to the permit
area, rather than owners of surface
property and of coal' mineral rights.
The comments were rejected, since
Section 507(b)(2) of the Act requires
identification of owners of all property
next to the proposed permit area.

7. Section 778.13(f). One commenter
objected to supplying the Mine Safety
and Health Administration's MSHA
identification number for the mine.
This comment was rejected, since the
information is needed to aid the regu-
latory authority in coordinating
review of -the permit application with
the MSHA, so that any potentil con-
flicts between the regulatory require-
ments of the Mine Health and Safety
Act and the SMCRA could.be resolved.
In addition, Identification of the
MSHA number will be important in
the case of a proposed new coal mine
which might constitute a "new source"
under the Clean Water Act. 33 U.S.C.
1251, et seq. See 44 Fed. Reg. 2587
(January 12, 1979). The name of the
mine and the mine MSHA I.D. number
are, therefore, required under'Sections
102, 201(c), 503, 504, 507, 508, and 510
of SMCRA, to insure that an effective
permit system is implemented.

8. Sections 778.13(g) and 782.13(g).
New subparagraphs were added as Sec-
tion 778.13(g), that were from Sections
779.12(c) and 783.12(c) in the proposed
rules. Requirements for information
on interests, options, and pending bids
on lands more logically belong with
the legal and financial sections of the
applications, rather than the general
environmental resources information.

Commenters objected to the require-
ments for listing various interests in
lands within mine plan areas. The rea-
sons given were that the requirements
exceeded the authority of the Act,
that confidential information would
be disclosed, and only information on

lands contiguous to the permit area
was required.

The basic justification for the re-
quirement is contained in the pream-
ble to Section 779.12 (43 Fed. Reg. p.
41694); however, limitation to contigu-
ous lands is more consistent with Sec-
tion 508(a)(11) of the Act. Confiden-
tiality of the information is adequate-
ly protected by 30 CFR 786.15.

Several commenters objected to the
phrase I,'options or pending bids on
such interests" as being unauthorized
by the Act. Section 508(a)(11) specifi-
cally requires this Information, so the
comments were rejected.

§ 778.14 Compliance information.
Authority for this Section Is, in gen-

eral, Sections 102, 201(c), 501(b),
503(a), '504, 507(b), 508(a), 509, 510,
and 515 of the Act. The purpose and
basis for this section was generally dis-
cussed at 43 Fed. Reg. 41692 (Sept. 18,
1978).

Some amplification of the coverage
in Section 778.14 will be necessary for
the situation when the actual operator
is to be a different person from the ap-
plicant, as Is explained above In the
preamble to Section 778.13. Sdction
510(c) of the Act specifies that no
permit shall be issued to an applicatr
after a finding that .. the applicant
or the operator ... " has a demon-
strated pattern of willful violations,
This information is necessary so that
the regulatory authority can make a
determination concerning the past
compliance history of the person actu-
ally doing the work.

1. Scope of laws involved
Several commenters suggested that

the compliance Information required
by Sections 778.14(c) and 782.14(c)
should be restricted only to operations
of th6 applicant in the State where
the application is made. These com-
ments posed related suggestions to
proposed Sections' 786.15(g) and
788.12(c), which are the substantive
rules designed to Implement the first
portion of section 510(c) of the Act.

In response to these comments, the
Office has made several modifications
to the final rules in Sections 778,14(c),
782.14(c), 786.17(c), and 786.19(g),
which will more closely follow the
Congressional intention for Section

'510(c) of the Act. Following is the Of-
fice's analysis of the comments re-
ceived on the proposed rules and ex-
planation of their disposition.

One comment argued that Section
510(c) of the Act is limited in applica-
tion to Federal programs only. This
argument is not substaltiated in the
comments and Is without merit.
Indeed, as that commenter Itself rec.
ognized, Section 510(c) can be applied
to State programs, although (says that
commenter) only for violations by the
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applicant of that State's laws. In any
event, Section 510(c) Is not limited as
to the type of program under which it
should be applied. Section 510(c) Is
one of four paragraphs of the section
of the Act which establishes the crite-
ria for permit denial/approval deci-
sions by the regulatory authority. As
Section 510(a) indicates, decisions
under either a StAte program or Fed-
eral program are to be made in accord-
ance with the Act, which includes Sec-
tion 510(c). Second, Section 510(c) on
its faces applies to the "applicant"
without any indicated qualification as
to whether a State or Federal program
is involved. Third, Section 510(c) ap-
plies ". .. where the schedule or other
information available to the regulatory
authority ...," without limitation as
to the type (ie., Federal or State) of
regulatory authority involved. "Regu-
latory authority" is defined at Section
701(22) of the Act to include both
State and Federal-programs. Fourth,
Section 510(c) prohibits issuance of
the "permit," without limitation as to
the type of permit involved. "Permit"•
is defined at Section 701(15), to in-
clude permits under both State and
Federal programs. The words of Sec-
tion 510 thus clearly apply all provi-
sions of Section 510(c) to both State
and Federal programs. In such cases,
the ordinary meanings of the words of
the Act are to be iiven full and com-
plete effect. Burns v. Alcala, 420 U.S.
575 (1975). Therefore, Sections
778.14(c), 782.14(c), 76.15(g), and
788.12(c) have been modified to
narrow their coverage to Federal pro-
grams only.

Some commenters contend that Sec-
tion 510 of the Act applies only to vio-
lations of Federal laws and, therefore,
not to violations of laws administered
by agencies in other States. They as-
serted that, because Congress failed to
expressly list State laws'in the phrase
"violations of this Act, any law, rule,
or regulation of the United States per-
taining to air or water environmental
protection," Congress chose to exclude
coverage of laws administered by State
governments. A close reading of this
portion of Section 510(c) reveals, how-
ever, that Congress did intend to in-
clude some laws enforced by State gov-
ernments.

The critical phraseology of Section
510(c) that these commenters point to
is "violations of this Act and any law,
rule, or regulation of the United
States, or of any department or
agency in the United States," contend-
ing that this covers only Federal laws
administered by Federal agencies be-
cause of the use of the term "'United
States." This argument, however, ig-
nores completely the phrase "depart-
ment or agency.in the United States."
(Emphasis supplied)

The phrase "in the United States" is
construed by courts to mean physical-
ly located within the United States.
See e.g., United States v. Neptune, 337
F. Supp. 1028, (D. Conn.) Therefore,
the preferred way to read section
510(c) Is to construe "department or
agency in the United States "to mean
any governmental department or
agency" physically located in the
United States, which would include
State and local governmental entities.

The commenters suggested construc-
tion of Section B10(c) would also
render meaningless the phrase "de-
partment or agency in the United
States," a result which Is always to be
avoided. Ziegler Coal Co. v. K7leppe,
536 F. 2d 398 (D.C. Cir., 1976), cert.
den., 411 U.S. 917 (1973). If Congress
had intended to apply Section 510(c)
to Federal laws administered by Feder-
al agencies only; it coUld have limited
its choice of words to "violations of
the Act or of any law, rule, or regula-
tion of the United States" and ex-
cluded the words "or of any depart-
ment or agency in the United States,"
since the former would have covered,
by reference to 'law, rule, or regula-
tions of the United States," all Federal
laws. Instead, Congress enacted Sec-
tion 510(c) to cover violations of laws,
rules, or regulations of the United
States (e.g., Federally administered)
and of "laws, rules, regulations... of
any. department or agency in the
United States," thereby clearly intend-
Ing to cover a body of law in addition
to Federal law administered only by
Federal agencies.

In summary, the structure of Sec-
tion 510(c) and accepted principles of
statutory construction reveal that Sec-
tion 510(c) of the Act was Intended to
cover violatlons.of the Act and of air
or water environmental protection
statutes administered by both Federal
and State governments.

On the other hand, It appears from
the legislative history that Congress
did intend that Section 510(c) would
apply to violations of any State envi-
ronmental protection laws which im-
plement Federal environmental laws.
The relevant portion of Section 510(c)
originated in the 1974 version of the
House bill, H.R. 11500, and was the
same as that finally enacted by Con-
gress in 1977. Compare Section 209(e),
H.R. 11500, HR. Rep. No. 93-1072,
93rd Cong., 2d Sess. at 12 (1974), with
Section 510(c). As the House reports
through the years reveal, Congress in-
tended that Section 510(c) apply to a
"wide -range" of violations of Federal
environmental protection require-
ments. H.R. Rep. No. 93-1072. supra,
at 82, 133; H.R. Rep. No. 94-45, 94th
Cong., 1st Sess. at 45, 113 (1976); HR.
Rep. No. 94-1445, 94th Cong., 2d Sess.,
at 44, 115 (1976); HR. Rep. No. 95-218.
95th Cong., 1st Sess., at 92 (1977). It Is
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Important to note that those "other
Federal air and water environmental
protection statutes," continually re- i
ferred to by the House, are largely im-
plemented through State adoption of
laws which are enforceable as Federal
laws.

For example, the Clean Air Act is
implemented under State plans to con-
trol existing stationary sources of air
pollution (Section 110, 42 US.C. Sec-
tion 7410), new sources (Section 111,
42 U.S.C. Section 7411), hazardous air
pollutant sources (Section 112, 42
U.S.C. Section 7412), and to prevent
significant deterioration of air cleaner
than the national ambient air quality
standards (Section 127, 42 U.S.C. Sec-
tion 7427). The provisions of these
State law plans are, however, also Fed-
eral law and enforceable by Federal
agencies and courts. Sections 113, 304,
42 U.S.C. Sections 7413, 7604; Union
Electric Co. v. EPA, 515 F. 2d 606 (8th
Cir., 1975), ald., 96 S. Ct. 2518 (1976);
Friends of Earth v. Carey, 535-F. 2d
165 (2nd Cir. 1976); Friends of Earth v.
Potomac Electric Power Co., 419 F.
Supp. 528 (D.D.C. 1976).

Parallel provisions prevail under the
Clean Water Act (33 U.S.C. Section
1251 et seq). Non-point source pollu-
tion Is to be controlled according to
State plans which become Federal law
when approved by the Administrator,
USEPA, 33 U.S.C. Section 1288. Point
source discharges are to be regulated
under State laws approved by EPA for
water quality standards (33 U.S.C. Sec-
tion 1313) and permits (33 U.S.C. Sec-
tion 1342). These State plans are en-
forceable as Federal law by Federal
agencies and courts. 33 U.S.C. Sections
1319, 1365; EPA v. California, 426 U.S.
200 (1976); United States Steel v.
Train, 556 F. 2d 822 (7th Cir. 1977);
Montgomery Environmental Coalition
v. FrL, 366 F. Supp. 261 (D.D.C. 1973).
See also DTver v. City of Ann Arbor,
261 N.W. 2d. 231 (Mich. Ct. of Appeals,
1977).

Similarly, the Act's State programs,
while adopted in the first Instance by
the States, will also become Federal
law when approved by the Secretary
of Interior, being promulgated as Fed-
eral regulations and enforceable as
such in the United States courts. Sec-
tion 520(a) SMCRA; 30 US.C. Section
1270(a).

Therefore, although the House Re-
ports kelating to the Act evidence Con-
gressional intent to apply Section
510(c) to violations of Federal law,
those laws would include State laws
which are passed to implement Feder-
al environmental protection statutes
and .thereby are incorporated into.
Federal law. Further, this type of
State-administered law Is also "laws,
rules, and regulations... of any de--
partment or agency in the United
States" which, as explained above,
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Congress clearly intended to include
within the scope of Section 510(c) of
the Act. QSM's regulations Imple-
menting Section 510(c): should, there-"
fore, include violations of those State
laws, and regulations adopted under
Federal air or. water environmental
protection standards.

In addition to contentions about the
meaning of Section. 510(c) of the Act
itself, the commenters also raised two
additional objections to the proposed
rules on legal grounds. First, they
argue that, to require the State -In
which a permit applibation is filed to
enforce the law of another State, by
refusing to Issue .the permit on the
basis of violations by thd applicant of
the other -State's laws, ,would be un-
constitutional under -the Commerce
Clause of the United States Constitu-
tion. Those commenters cited neither
supporting case law, nor detailed legal
rationales. Further where, as in enact-
ing Section 510(c) of the Act, Congress
itself, acts under the Commerce
Clause, the courts accord it broad lati-
tude to impose pre-conditions tp en-
gaging In business. American Power
Light Co. v. ,EC, 303 U.S. 419. There
would appear to be no constitutional
barrier under the Commerce Clause to
requiring an applicant for a mining
permit to establish first that it is ef-
fectively abating violations of impor-
tant environmental protection' laws at
other mining operations under Its con-
troL

The second legal argument raised by
the commenters, aside from those di-
rectly relating to Section 510(c) of the
Act, is that some States have "no au-
thority" to withhold permits for viola-
tions of other States' laws. Assuming
that.these comments are intended to
mean that some States do not present-
ly have State laws which would au-
thorize their regulatory authoritiesto
implement Section 510(c) of the Act,'
these comments were rejected, because
Congress, of course, clearly anticipat-
ed that the States' might have to
change existing laws in order to quali-
fy for State program approvals. See
Sections 102(g), 201(c)(9), 503 of the
Act.

Several commmenters argue against
any adoption of regulations to imple-
ment Section 510(c), of the Act, based
on complaints of the administrative In-
convenience to State regulatory au-
thorities to implement -the Office's
regulations under State lrograms.

One commenter objected that the
proposed Office regulations would re-
quire the State regulatory authority
to hold hearings on violations of laws
other than those it directly adminis-
ters. This contention may be true for a
small number of cases, as due process
would certainly require that the
permit applicant be provided at some
point with notice and opportunity for
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a hearing to contest an allegation of a
violation of law. Thus, to the extent
that the applicant has been provided
-with prior or contemporaneous notice
and opportunity for a hearing by-the
department or agency responsible for
a violation notice, the regulatory au-
thority reviewing the permit applica-
tion need not Itself provide another
such opportunity.

For example, if a permit application
to the Kentucky Department of Natu-
ral Resources is being denied a permit
for a violation notice Issued by West
Virginia's DNR for the applicant's coal
mine in West Virginia, Kentucky need
not provide a hearing If the West Vir-
ginia DNR offered one on that viola-
tion notice. . Sections 778.14(c) and
782.14(c) would require the applicant
to include in the permit application
the documentation necessary for the
regulatory authority to -determine
whether opportunity for a hearing
had been available to the applicant on
a.violation notice listed by the appli-
cant.

As Federal and State agencies en-
forcing environmental law routinely
grant hearings in enforcement of
these laws, it can be expected that in
only a limited number of cases will an
applicant subject to Section 510(c) of
the Act be entitled to a hearing before
the regulatory authority to contest
the validity of a violation notice being
used as the basls for refusing to issue a
permit. In those circumstances, the
adjudcatory hearing requirements of
Section 514(c), of the Act and 30 CFR
787.11 would be available to protect
the rights of the applicant.
"Another objection raised by the
commenters is that implementation of
Section 510(c) of the Act under a State
program will require, for violation of
laws of another State, that the regula-
tory- authority engage in an allegedly
tedious task of comparing the provi-
sions of the State program being ad-
ministered by that regulatory. authori-
ty with the. requirements of the
secoad State's. laws to determine
which State's laws are more stringent.
This objection incorrectly assumed,
however, that more stringent provi-
sions of another.State's laws are di-
rectly applied under Section 510(c), of
the Act to the operations 'proposed by
the applicant to be conducted in the
State in which the application is filed
and reviewed under Section 510(c).
Section 510(c) and the Office's imple-
menting regulations require only that
provisions of other State laws be en-
forced to the extent that Violations of
those laws at mining operations in
those other States be abated to the
satisfaction of the other State. Section
510(c) does not require, and the Of-
fice's regulations do not imply, that
the substantive provisions of those
other State laws will be applied to the

operations being proposed under the
permit application.

The commenters also argued that
implementation of Section 510(c) of
the Act and the proposed regulations
would unduly restrict a State regula-
tory authority's flexibility to permit
coal mining in its State. To the extent
that Section 510(c) requires a State
regulatory authority to withhold a
permit, application because of viola-
tions of law at other mines controlled
by an applicant. Congress has mandat-
ed circumscription of State flexibility
and the Office has no alternative but
to adopt Its proposed implementing
regulations.

Commenters contended that the
proposed regulations would have abso-
lutely prohibited issuance of permits.
However, in limited circumstances the
legislative history Section 510(c)
allows for issuance of a permit, not-
withstanding existing, uncorrected vio-
lations of law at other mines operated
by the applicant. The Senate Commit-
tee reports contained the following
cautionary instructions regarding ver-
sions of Senate bills Identical to Sec-
tion 510(c):

It is not the intention of the Committee
that an operator who Is charged with the
types of violations described In Section
510(c) be collaterally penalized through
denial of a mining permit if he is availing
himself, In good faith, of whatever adminis-
trative and judicial remedies may be availa-
ble to him for the purpose of challenging
the validity Of violations charged against
him. However, the Committee also does not
intend that a permit applicant can avoid the
purpose of Section 510(c) simply by filing an
administrative or judicial appeal. It Is ex-
pected that the regulatory authority will
carefully examine those situations wherd an
administrative or judicial appeal Is pending
In order to ensure to the fullest extent pos-
sible that such appeals are not merely frlvo.
lous efforts to avoid the requirements of
Section 510(c). S. Rep. No. 94-28, 94th
Cong., 1st Sess. 210 (1975). Accord, S. Rep,
No. 95-128, 95th Cong., 1st Sess. 79 (1977).

This qualifying view of Section
510(c) was neither objected to nor en-
dorsed in the general parts of the
House Committee reports, but It was
adopted in 1975 as the views of some
members of the House Committee who
supported the passage of the Act, H.R,
Rep. No. 95-45, 94th Cong., 1st Sess.
157 (concurring views of Rep. Ruppe,
Clausen, Lagomarsino). In such .cir-
cumstances, it is reasonable to assume
that the House did not object to the
Senate's qualifying construction of
Section 510(c).
. Accordingly, OSM has chosen to
modify' the provisions of Sections
786.19(g) and 786.17(c) to allow for Is-
suance of a permit where, despite out-
standing uncorrected violations at
other mines, a permit applicant Is ac-
tively making good faith pursuit of ad-
ministrative or judicial rights to
appeal -those violations. Appropriate
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revisions to those sections have been
made, with qualifications to prevent
abuses. These -revisions would allow
for issuance of permits only as to pur-
suit of rights to direct appeals only
and not as to collateral litigation, such
as agency enforcement suits to abate
the violations, since only the former
would involve a "good faith attempt to
pursue an appeal" under the Senate
Committee Reports.

It is important to note that adoption
of those revisions-will place even more
importance on the requirements of
Sections 718.14(c) and 782.14(c), under
which the regulatory authority would
be provided with the documentation
needed to make good faith appeal de-
terminations necessary for issuance of
permits.

Section 778.14(c). Commenters asked
that information on violations of envi-
ronmental laws be limited to those not
abated at the time of permit applica-
tion or those occurring within the past
12 months rather than the previous
three years. These comments were re-
jected. Section 510(c) expressly re-
quires that a three year history be
provided.

Commenters also argued that the in-
formation required under Section
778.14 constitute self-incrimination or
double jeopardy. These comments
were rejected. The information re-
quired by Sections 507(b) and 510(c) of
the Act is already a matter of public
record and is to be supplied for a civil
proceeding, to which the double jeop-
ardy clause does not apply.

One commenter suggested that See-
tion. 778.14(c) be expanded to include
all persons mentioned "in Section
778.14(a), so as to make it consistent
with the rest of Section 778.14. This
comment was rejected, since the re-
quirements of Section 778.14(c) are re-
stricted by Section 510(c) of the Act,
whereas Section 507(b)(5) of the Act
specifies the requirements for the
other paragraphs in Section 778.14.

The same commenter suggested that
the phrase "pertaining to air or water
environmental protection" be deleted
in light of the Act's intent also to pro-
tect terrestrial resources. This com-
ment was rejected since this specific
subsection is restricted by Section
510(c) of the Act to violations pertain-
ing to air or water environmental pro-
tection. Another suggestion by this
commenter was to require the report-
ng of violations for any coal mining
operations. Another commenter
wanted the reporting applicable to
surface mines only. The reporting of
violations for any mine is the intent of
this Section. The provisions of Section
516(d) specify that Title V of the Act
applies equally to surface operations
and to surface impacts incident to un-
derground mining, except where it is
necessary to accommodate distinct dif-
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ferences between surface and under-
ground coal nnng. Violations per-
taining to air or water environmental
protection, although they may differ
as to the details, nevertheless give an
indication of past behavior that could
represent a demonstrated pattern of
willful violations. To correctly Identify
a pattern of violations, It is immaterial
whether they occurred at surface op-
erations, underground operations or at
some combination of the two.

Commenters argued that the infor-
mation or compliance required by the
regulations was not the brief state-
ment authorized by Section 507(b)(5)
of -the Act. The comments were reject-
ed because the requirements are as
brief as possible still to obtain the in-
formation required by the Act. Com-
pare- n re Surface Mining Regulation
-Litigation 1, 452 F. Supp. 327, n. 8,
(1978 D.D.C.).

§ 778.15 Right of entry and operation In-
formation.

Authority for this Section Is Sec-
tions 102, 201(c), 501(b), 503, 504,
507(b), and 510(b)(6) of the Act. Sec-
tions 778.15 (a) and (b) were adopted
principally - to implement Sections
507(b)(9) and 510(b)(6) of the Act, re-
quiring that the application contain a
statement of the documents upon
which the applicant bases the legal
right to enter and commence mining
operations on the permit area and a
statement of whether that right sthe
subject of pending court litigation. In
the final rules, the proviso In Section
507(b)(9) of the Act has been specified
at Section 778.15(c). There has also
been some change In wording through-
out the section to correct the use of
terms explicitly defined elsewhere in
these regulations. In addition, the
phrase "surface coal mining and recla-
mation operations" was replaced by
the phrase "extract the coal by sur-
face mining methods" to clarify that
the requirements of this Section ap-
plies only to surface mining activities.

1. Section 778.15(a). Commenters
asked that the requirements for certi-
fied documents be restricted or clari-
fied, because of the cost of obtaining
these. Another commenter requested
that a recorded memorandum of a
lease be submitted, rather than a copy
of the lease itself, since, in the pream-
ble to the proposed rule. the Office
had recognized that some confidential
provisions of a lease are normally In-
terspersed throughout the document
and to provide an edited version which
excludes these provisions is both time
consuming and costly.

The comments were accepted, since
ordinarily the regulatory authority
will be able to determine disputes of
fact about whether a legal right
claimed by the applicant exists from
the descriptions provided. Section
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779.15(a) now requires a description of
the documents and certain other speci-
fied facts about the nature of the
rights involved, rather than copies of
the documents.

2. Onp commenter wanted to add the
phrase "or the proposed basis by
which the applicant intends to acquire
the legal authority... " This sugges-
tion was rejected, since Section
510(b)(6) requires the submission in
the application of "a conveyance that
expressly grants or reserves the right
to the coal-," not a prospective acqui-
sition of the right.

3. One commenter suggested that
the regulatory authority be prohibited
from determining the completeness or
sufficiency of- the applicant's docu-
mentation in Section 778.15, since this
would be tantamount to adjudicating
the title as specifically prohibited by
Section 510(b)(6)(C) of the Act. The
suggestion was rejected, since the reg-
ulatory authority must have the right
to decide the sufficiency or complete-
ness of the documents, If it is to make
the finding required by Section
510(bX6) of the Act short of adjudicat-
ing property rights disputes.

4. Section'778.15(b). Commenters ob-
Jected to the inclusion of the phrase
"to the applicant" as going beyond the
intent of the Act. Other commenters
asked that phrase "or Its predecessor
in interest" be added after "applL-
cant." The comments were accepted,

'and the phrase "to the applicant" de-
leted to clearly express the intent of
Section 510(b)(6) of the Act. That sec-
tion does not specify that the surface
owner's consent has to be given to the
applicant or its predecessor in interest.
The conveyance that expressly grants
or reserves the right to extract the
coal is the point of concern.

5. Other commenters suggested that
a "statement regarding" the written
consent of the owner be substituted
for the copy of the written consent re-
quired in Section 778.15(b). This sug-
gestion was rejected, since Section
510(b)(6) of the Act expressly requires
"the written consent of the owner" be
s bmitted to the regulatory authority.

§778.16 Relationship to areas designated
unsatable for mining.

The authority, purpose and basis for
this Section was discussed at 43 FR
41693 (Sept. 18, 1978).

1. Section 778.16(a). Objections were
raised to the requirement that the ap-
plicant indicate areas unsuitable for
mining. The reason given was that the -
applicant might not be aware of pro-
ceedings on suitability and the regula-
tory authority would have all of the
information. These objections did not
result in a change in the regulations
since Sections 507(d) and 510(b) of -the
Act require that the applicant affirma-
tively demonstrate, in a public
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manner, that the proposed permit
area is not within an a:rea designated
unsuitable for mining. Since public
notice will be given of any designation
proceedings, it is not unreasonable to
expect that the applicant should be
aware of any unsuitability, actions.
Clarifying language was added to qual-
ify the statement on the area unsuited
for mining to be based on available in-
formation.

2. Section 778.16(b). One commenter
suggested that the phrase "if the pro-
posed area is within an area designa-
tion unsuitable ... " should be added
to clarify the conditions as to when
the legal andcfinancial data required
by this subsection is to be submitted.
To add, this phrase would have been
redundant with Section 786.19(d)(2)
which is specifically referenced in sec-
tion 778.16(b) and which contains the
provision suggested by the corn-
menters.

3. Other comments suggested that
this Section provide that the applica-
tion be returned to the .applicant, if
the permit area contains lands unsuit-
able or under study as unsuitable fqr
mining. This was rejected because dis-
position of permit applications is ade-
quately addressed in Sections 786.19
and 786.23.

4. Section 778.16(c). Objections were
raised to requiring the owner's Cqnsent
before mining within 300 feet of a
dwelling, on the grounds that the See-.
tion went beyonid Section 522(e) of, the
Act, which provides that the owner's
consent is subject to valid existing
rights. The comments have been ac-
cepted. Section 778.16(c) has been
changed to reflect conditions placed
on the requirement for owner consent,
by reference to subsection 761.12(e)..

5. Other comments suggested that
permission of the occupant of a dwell-
Ing be required.-This suggestion-was
rejected, as Section 522(e) of the act
expressly, requires the waiver by the
owner only.,

§ 778.17 Permit term information.
-The authority, purpose and-basis of

this Section were presented in 43 FR
41693 (Sept. 18, 1978). The reference
to subsection 786.11(a) in the proposed
rule was changed to subsection
786;25(a) in the final rule to reflect
the new Section number, for- these pro-
visions. .Comments requesting that
"anticfpated" be used to qualify the
phrase "acres to be disturbed" were
accepted because this Section calls for.
an estimate of future action.

§ 778.18 Personal injury and property,
damage protection insurance informa-
tion.

The authority, purpose, and basis of
this Section was discussed at 43 FR
41693 (Sept. 18, 1978).
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§778.19 Identification of other licenses
and permits.

The authority, purpose and basis of
this Section were discussed at 43 FR
41693 (Sept. 18, 1978). Commenters ob--
jected that the listing of other licenses
and permits is unnecessary, not re-
quired by law, and that the licenses
were not necessary for a permit. Con-
menters noted that, in many cases,
action would not have been taken on
the non-Federal licenses or permits at
the time of Federal permit .applica-
tion. The alternative of deletlng'this
requirement was rejected on the basis
of the discussion in the preamble at 43
FR 41693, 778.19, However, a change
has been made in the regulations re-
flecting the fact that action may not
have occurred on other license applica-
tions. The rule clearly indicates that
the licenses need not be issued prior to
issuance of the Federal permit. The
term "numbers" was added to specify
the nature of the identity of the appli-
cations and make it consistent with
the manner of identifying permits or
licenses.

§ 778.20 Identification 'of location of
- public office for filing of applications.
The authority, purpose and basis of

this Section were presented at 43 FR
41693 (Sept. 18, 1978). Some corm-
menters objected to filing a copy of
their application simultaneously with
the permit application, because they
would not know the location of the ap-
proved public office. Section 507(b)(6)
of the Act requires that the applica-
tion -contain the location where the
application is available for public in-
spection and, therefore, contemplates
that the location willbe specified prior
to filing. Therefore, the rule was not
modified.,
§778.21 Newspaper advertisement and

pro6f of publication.
The authority, purpose and basis of

this section were discussed at 43 FR
41693 (Sept. 18, 1978). The reference
to the minimum standards for accept-
able newspaper advertisements has
been changed to reflect the renumber-
ing of this provision as Section" 786.11.

1. Comments were specifically solic-
ited on the' amoufit of time to allow
for filing after the last date of publica-
tion. Commenters responded that
proof of publication could be delayed
up to two months after the last adver-
tisement- publication' in small rural
newspapers. OSlVf believes, however,
that adequate proof of publication can
be provided in less time, since the reg-
ulation does not require the proof nec-
essarily-to be prepared by the newspa-
per's employees, -although this is
common in many areas. Four weeks
was suggested frequently to be a rea-
sonable length of time that would not
unduly delay the processing of the ap-

plication. The comments were accept-
ed. The time has been extended to not
later that four weeks after the last
date of publication.

2. Some commenters objected to the
requirement of submitting proof of
publication, since It Is not specifically
required by sections 507(b)(6) or
513(a) of the Act. The proof of publi.
cation Is intended to aid the regula-
tory authority to determine If the re-
quirements of Section 513(a) of the
Act has been me Moreover, under
Sections 102 and 510 of the Act, the
applicant must prove, in fact, that pre-
conditions for approval of a permit
have been met. To satisfy this burden,

"the regulatory authority needs to be
supplied with proof of publication.

3. Many commenters objected to the
requirement that proof of publication
of the newspaper. advertisement be
'furnished with the application. Sec-
tion 513(a) of the Act requires that an
applicant submit a copy of the adver-
tisement at the time of submission of
the application. It further specifies
that "at the time of submission (of an
application) such advertisement shall
be placed by the applicant in a local
newspaper . . ." Proof of publication
is, therefore, not being required at the
time of submission of the application
under the final rules.

4. Other commenters were con-
cerned 'that the rules as proposed in
September would completely prevent
submitting a "complete application," if
the application and proof of publica-
tions are elements in determining the
completeness of an application. Sec-
tion 778.21 has been modified to state
that the ne.spaper advertisement and
the proof of publication are to ulti-
mately be made part of a complete ap-
plication, after all proof of publication
is made available at the end of the ad-
vertisement process.

PART 779-SURFACE MINING PERMIT
APPLICATION-MINIMUM ' RE-
QUIREMENTS FOR INFORMATION
ON ENVIRONMENTAL RESOURCES

INTRODUCTION.

1. Part 779 establishes the minimum
standards for the Secretary's approval
of permit application requirements
under regulatory programs regarding
information on existing environmental
resources that may be impacted by the
conduct and location of the proposed
surface mining activities. It corre-
sponds to part 783 for underground
mining activities. With thef informa-
tion required under part 779, the regu-
latory authority is to utilize informa-
tion provided in mining and reclama-
tion operations plans under part 780,
in order to determine what specific Im-
pacts the proposed surface mining ac-
tivities will have on the environment
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and whether the activities will comply
with part 816 of subchapter K. The
authority, basis and purpose of part
779 were generally described at 43 FR
41694-41699 (Sept. 18, 1978).

Some editorial changes have been
made to improve the clarity and use-;
fulness of -part 779. Sections 779.21
and 779.26 of the proposed rules, both
of which relate to soil resources, havea
been combined into section 779.21 of
the final rules. A new section 779.27
has been added by transfer of parts of
the material covered by section 785.17
of the proposed rules relating to prime
farmland identification.

2. A wide variety of comments were
received on proposed part 779 and a
number of changes were made in the
final rules. Numerous comments were
received objecting, generally to provi-
sions of part 779 requiring applications
to describe resources for the entire
mine plan and adjacent areas, In addi-
tion to the proposed permit area.

The Office has not adopted these
comments completely, but has made
substantial changes in the final rules,
most of which narrow the geographic
scope of the rules in the direction sug-
gested by the commenters. In some
sections, information on the mine plan
and adjacent areas is still required, for
reasons discussed in the preamble to
the definition of mine plan area in sec-
tion 701.5 and to individual sections of
part 779. However, because not all of
section 779 requires such extensive in-

'formation, it was decided t delete ref-
erence to mine plan and, adjacent
areas in the title to part 779 and in
sections 779.1-779.2. Instead, the geo-
graphic scope of information to be
submitted is specifically prescribed in
the individual sections of part 779.

3. One commenter expressed general
concern that parts 779 and 780 relied-
too heavily on the industry to supply

--application information, suggesting
that neutral third-parties be assigned
this responsibility. The Office has not,
in general, accepted this comment, be-
cause the Act clearly provides that the
industry is to shoulder the burden of
proving its entitlement to a permit.
See Sections 102, 507, 508, and 510 of
the Act. However, third-parties will
have roles in providing data which the
applicant can rely upon in the applica-
tions. See 30 CFR 779.12(b), 779.13(b),
779.20, and 779.27(c).

4. Section 779.1 provides the scope of
part 779. It was shortened to clarify its
meaning and eliminate redundant lan-
guage from the proposed rule. Similar
changes were made to 779.2. Some
commenters objected to the provision
of section 779.2(a) of the proposed
rules, that applications present a com-
plete and accurate description of envi-
ronmental resources. These com-
menters suggested a.variety of alterna-
tive terms such as "sufficient to rea-
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sonably project impacts," and "to the
extent possible." The Office has re-
Jected these comments. The phrase*
"complete and accurate" Is drawn di-
rectly from Section 510(b)(1) of the
Act and insures that the Congression-
al policy of requiring comprehensive
and precise data In applications will be
achieved.

5. Other than editorial changes to
improve its clarity, Section 779.4 has
not changeil from the proposed regu-
lation. No comments were received on
this subsection. This section s intend-
ed to place the responsibility on the
applicant to supply the permit applica-
tion information required by Part 779,
.except where specifically excepted in
Part 779. See 30 CFR 779.13. It also
specifies that State and Federal agen-
cies are responsible for supplying cer-
tain information for permit applica-
tions as expressly specified in Part
779. Sections 102, 201. 501, 507, 508,
and 510 of the Act provide the author-
ity for this section.

§ 779.11 General requirements
Section '79.11 provides a general ex-

planation of the Information concern-
ing environmental resources that must
be included in a permit application
and the areas for which such informa-
tion must be provided. The authority,
basis and purpose for this section were
discussed at 43 FR 41694 (Sept. 18,
1978).

1. Several commenters suggested
that this section be supplemented by a
requirement ,that each application
must contain a narrative summary un-
derstandable to the lay person. OSM
has not adopted this change, because
this information is being required for
review by the regulatory authority to
determine compliance with the perma-
nent performance and design stand-
ards; OSM expects that regulatory au-
thority staff will be available to ex-
plain the material in the application
to the lay person.

2. Other commenters suggested
limiting these requirements to only
such information as is practically
available and to Just those known en-
vironmental resources in adjacent
areas, in order not to impose a burden
on permit applications or hold them
responsible for information on areas
where they have no legal access. OSM
has not accepted these changes for the
following reasons. First, under Section
510(a) of the act, permit applicants
have the burden of proving that they
can mine in conformance with the re-
quirements of the Act and, to the
extent that information needed to
meet that burden Is not already availa-
ble from secondary sources, It must be
developed by the applicant as com-
pletely and accurately as possible.
Second, concerning access tp adjacent
areas, applicants will be able to pro-
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vide suitable alternative information
from secondary sources, such as data
from similar or nearby areas, expert
opinion, or modeling.

§779.12 General environmental resources
Information.

The authority, basis and purpose of
this Section were generally discussed
at 43 FR 41694 (Sept. 18, 1978). Para-
graph c) of the proposed rule was
moved to Section 778.13(g) in the final
rule and is discussed in further detail
in the preamble to that Section.

Section 779.12(a) requires that a sur-
face mining activities permit applica-
tion Identify and describe each portion
of the mine plan area for which indi-
vidual permits will be sought the re-
quired Information concerns the size,
sequence, and timing of each such por-
tions of the mine plan area (Me., indi-
vidual permit areas).

The language of the final regulation
has been modified to clarify Its mean-
ing. These-narrative requirements are
complemented by the maps and plans
provisions of Sections 779.24(c) and
780.14(a). The phrase "total life" of
the mining operation and "throughout
the operations" are used interchange-
ably in these Sections. This terminol-
ogy has been added to ensure that the
narrative information is supplied for
the entire area that will be mined as
part of one continuous mining oper-
ation, regardess of how the operator
divides the entire mine into subunits
(e.g, "permit areas") for the purposes
of individual permit applications. (See
Section 508(a)(1) of the Act.)

The information required under Sec-
tion 779.12(a) will be used, first, to des-
ignate individual permit areas in ac-
cordance with the definition of
"permit area'" In 30 CFR 701.5 and the
permit term limitations of -30 CFR
776.25(a). It also will serve, along with
the information of Sections 779.24(a)
and 780.14(a), to allow the regulatory
authority to designate appropriate in-
cremental performance bonding under
Subchapter J. The sequencing of oper-
ations also will enable the regulatory
authority to predict the cumulative
impacts on the hydrology of the gen-
eral area, together with that of all an-
ticipated mining in the area, as re-
quired by Sections 507(b)(11).
510(b)(3), of the Act, and 30 CFF
786.19(c). In addition, the regulatory
authority will be able to evaluate the
pace of the operations, impacts on
other protected resources, such as fish
and wildilfe, land uses, andl prime
farmland. In that regard, comments
suggesting that Section 779.12(a) be
limited to the permit area only were
rejected, because Section 508(a)(1)
clearly provides for this information
to be supplied for the entire life of the
proposed operations (See also the Pre-
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amble to the definition of mine plan
area in Section 701.5.)
'Section 779.12(b) is adopted to'

ensure that the regulatory authority
has enough information to enable it to
determine whether surface mining ac-
tivities will comply with 30 CFR Sec-
tions 761.11 and 786.19(e). The author-
Ity, basis, and purpose of this Para-
graph were discussed at the Preamble
to the proposed regulations. at 43 FR
41693-41694 (September 18, 1978).

1. A number of commenters recom-
mended that the language in proposed
Section 779.12(b) concerning paleonto-
logical, cultural, historic' and unique
geological features be deleted. In the
final regulation, only cultural, histor-
ic, and known archaeological features
are required to be Identified.'. The
reason for the deletion of paleonto-
logical and unique geological features
is that the Act and the National His-
toric Preservation Act (NHPA) require
only that man-made cultural, histori-
cal, and archaeological features be
protected in the mining permit proc-
ess. The extent to which non-man-
made cultural, historic, and archae-
ological features may be protected by
the Act is discussed in the Preamble to
final regulation Section 779.22. Pale-
ontological and unique geological fea-
tures are to be protected by Parts 764
and 765 of the final regulations
through petitions for designations of
lands as unsuitable for mining.

1. Many commenters were concerned
about the burden of identifying the re-
sources listed in the proposed regula-
tions. A number of commenters recom-
mended that only known features be
covered. Several commenters also sug-
gested that only "important" or "sig-
nificant" resources be protected.
These commenters claimed that the
Act does not authorize the broader
language of the proposed rule and
argued that permit applicants ought
not be required to conduct surveys.
Another commenter suggested that
the Section should be more specific in
its requirement of identification of
historic resources as to the nature of
the investigation required. This com-
menter recommended that applicants
be allowed to rely on any State. sur-
veys of such resources. A commenter
suggested that the regulatory authori-
ty should have the responsibility of lo-
cating the protected features, arguing
that States already have the personnel
to locate these features. A commenter
also stated that this regulation would
require applicants to prepare an envi-
ronmental impact statement for eyery
mine and that Federal and State agen-
cies should take responsibility for
gathering all the information.

In the final rules, the Office requires
Identification of two categories of cul-
tural and historic properties. First,
properties listed or eligible for listing

I
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on the National" Register of Historic
Places must be identified. By defini-
tion, these items are important and
known. Second, other known archae-"
ological properties must be identified
to ensure that the regulatory authori-
ty and the public are apprised of those
properties which may be entitled to
listing on the National Register. Re-
garding conduct of the.application in -
vestigaton by the regulatory authori-
ty, the Office has not. sbecified this,
because it is the- responsibility and
burden of the permit applicant to es-
tablish its entitlement to a permit. See
Sections 102, 507, 508, 510 of the Act.
However, .under the final regulation,
much of the required information
would be available from State and
Federal agencies. This should greatly
reduce the burden of investigating.

3. A commenter suggested that,
rather than requiring information on
all the listed features for every permit
area, only data "appropriate" to the
specific permit area should be re-
quired. OSM rejected this suggestion,
because the i5urpose of the require-
ment is to identify what protected fea-
tures are present in the first place. In'
addition, it Would be impossible to de-
termine what data would be "appro-
priate" without first knowing what
features exist on the mine plan area.
OSM rejected the suggestion that only
those features "which may' be adverse--
ly affected" by mining activities be
covered for the same reason.

4. A number of comments concerned
tle geographic scope of the informa-
tional requirements. Several com-
menters suggested that "r~ine plan
area" be replaced by "permit area."
This comment was rejected. Sections
102 and 522(e) of the Act and the
NHEPA protect cultural and historical
features whether onsite or offsite.

A commenter suggested .replacing
"adjacent area" with "permit area,"
stating that the Act requires Informa-
tion only for the permit area. Howev-
er, the commenter offered no support
for this proposition. .Another recom-
mended that "adjacent area" be de-
leted, arguing that -the Act does not
authorize- the requirement, that it
would be costly in time and money to
comply, and that the applicant may
not even have the legal right to enter
adjacent property to survey it. In
regard to the problem of access 'to
areas which the applicant has no legal
right to enter, this issue is discussed in
the Preamble to Section 779.11. In ad-
dition, the required information will
frequently be available from, govern-
ment agencies. In regard to the other
objections, Sections 102 and 522(e) of
thd Act and the NHPA protect cultur-
al and historical features off the mine
site as well as on it.

5. A commenter suggested that the
rule be changed so that listed features

need only be identified if the regula-
tory oauthorfty so requires. This cor-
menter stated that the proposed regu-
lation is broader than, Section'
507(b)(13) of the Act requires. Howev-
er, Section 507(b)(13) states that the
permit application "shall" contain
"all" man-made features and known
archaeological sites, which Indicates
that the regulatory authority lacks
discretion to waive the requirements,
In addition, Sections 102 and 522(e)(3)
of the Act, and the National Historic
Preservation Act require protection of
all. important cultural and historical
properties.

6. Another commenter recommended
that applicants be required to perform
a resources survey in accordance with
accepted professional standards and
practices. The rationale was that Iden-
tification of some cultural resources
allegedly require statistical prediction.
OSM rejected this suggestion as un-
necessary, because Section 179.2 re-
quires that applications be "accurate."
Thus, the regulatory authority can
Insure that accurate predictions are
made under Section 779.2.

7. A commenter suggested that Sec-
tion 779.12(b) should require a plan
for historic resources which would
show the effects of mining on these re-
sources and how they would be pro.
served. OSM rejected this suggestion
as unnecessary, because parts 761 and
780 adequately provides for such
plans.

8. A commenter stated that Section
779.12(b) was too restrictive and incon-
sistent with other regulations concern-
Ing historic places. This commenter
recommended that historic places be
described throughout the regulations
as resources with scientific, historical,
archaeological, topographic, geologi-
cal, ethnological, cultural, or recre-
atlonal significance, with particular
concern for Indian history and cul.
ture. Sections 764 and 765 of the regu-
latlins already provide for protecting
these other resources, and States may
protect them further if they so desire.
These permanent program regulations
do not apply to mining on Indian res-
ervations; at present, 25 CFR 177 con-
trols such mining.

9. A commenter recommended that.
where a State permit application iden-
tifies historic resources which under
the regulations would be referred to
the State's historic preservation offl-
cer, that Officer should evaluate the
significance of the resources, based on
their eligibility for listing on the Na-
tional Register of Historic Places. An-
other recommended that the regula-
tion require consultation with State
historic preservation officers. These
changes are unnecessary, as Sections
761.12 and 770.12(c) already provide
for such coordination.
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§ 779.13 Description of hydrology and ge.
ology- General requirements.

Authority for this Section is Sec-
tions 102, 201(c), 501(b), 503. 504, 506,

,507(b), 508(a), 509, 515(b), 517, and 519
of the Act. This Section requires that
all applications contain a statement of
the geology, hydrology, and water
quality and quantity for all lands
within the proposed mine plan area,
the adjacent area, and the general
area, in accordance with the more de-
tailed requirements of Sections 779.14-
779.17 of this Part.

The requirements of Section 779.13
specify, in general, the obligation of
the applicant to set forth in the appli-
cation sufficient information so that it
provides the determination required
by Section 507(b)(11) of the Act and
30 CFR 780.21(c), and so that the reg-
ulatory authority can make the cumu-
lative impacts assessment required by
Sections 507(b)(1) and 510(b)(3) of
the Act and 30 CFR 786.19(c).

Section 779.13 will require the appli-
cant to set forth in the application all
data regarding the description of the
"general area," as defined in 30 CFR
770.5. This is in keeping with Con-
gress' intent that the applicant set
forth all information necessary for the
determination of the impacts of pro-
posed operations on the hydrologic
balance. (See H.R. Report No. 95-218,
95th Congress, 1st Session at 111,
1977.) However, it should be noted
that for actual collection of that data,
the applicant may, at his/her option,
rely on State and Federal agencies for
the description of areas outside the
mine plan area Section (779.13 (b)(1)).
Of course, if that information has not
yet been collected, then the applicant
either will have to collect it, or wait
until government agencies make It
available (Section 779.13(b) (2)-(3)), as
provided for in Section 507(b)(11) of
the Act.

At the initiation of the permanent
- regulatory programs, Section

779.13(b)'s requirements are not ex-
pected to result in the disruption of
existing surface mining activities. It is
expected that State and Federal agen-
cies will have collected the necessary
data in many areas by the summer of
1980, when State and Federal pro-
grams commence, especially through
the efforts of the U.S. Geological
Survey. If the data has not been made
available and the applicant chooses
not to collect, but rather to wait for
government efforts, then, through 30
CFR 771.13(b), the applicant may con-
tinue to conduct existing operations
under the interim regulatory program
until an initial decision is made on the
new permit.

Section 779.13(c) in the final rules
has been adopted for two principal
reasons: First, it reflects the comments
responding to the Office's call for sub-

mission of views on the utility of water
modeling in the permit process at 43
FR 41695-41696 (Sept 18, 1978). These
comments, in balance, noted that
water modeling has not yet reached a
state of the art to be a universally ac-
ceptable tool, although it is sufficient-
ly developed for use in some localities.
Thus, the Office has specified In Sec-
tion 779.13(c) that modeling may be
used, but Is not being manudated.

In addition, Section 779.13(c) Is
adopted to, account for the substitu-
tion of representative "seasonal vari-
ation" descriptions for mandatory
"one-water year" data collection re-
quirements at Section 779.16 (a), (b)il)
of the proposed rule& As Is explained
in more detail in the Preamble to Sec-
tion 779.16, the Office expects that
the requirements of that Section can
be met in many cases without the ne-
cessity of the applicant actually col-
lecting one full year of data, but, in-
stead, by extrapolating from existing
data on the same or similar watershed
through the use of modeling or other
predictive tools.

Therefore, Section 779.13(c) provides
for the means to satisfy the require-
ments of Section 779.16. Section
779.13(c) is qualified, to insure that
models do not fail to provide all Infor-
mation necessary to satisfy the re-
quirements of Sections 779.14-779.17.

Modeling in this context refers to
various. analytical techniques used to
regionalize and synthesize the histori-
cal, geologic, and hydrologic condi-
tions of a mine plan area, to determine
surface and ground water parameters.
Some models may be developed to pre-
dict how proposed surface mining and
reclamation operations may Impact on
the ground and surface water systems.
Such mathematical models may be
both cost-effective and expedient in
complex mining operations, since they
may include many individual mining
operations that Impact on one or more
hydrologic components such as a large
and Important aquifer.

1. Numerous commenters tended to
be negative, fearing mandatory model-
ing, and expressed concern over model
verification and calibration, state of
the art, accuracy, and cost. On the
other hand, some suggested that mini-
mum, maximum, and average dis-
charges may be subject to wide errors,
if based upon data obtained for a rela-
tively short period of time (one year)
and that those discharge parameters
would be more reliable if obtained
from a regional (synthesized) analysis
through modeling. The value of mod-
eling ground water systems and re-
gionalizing or synthesizing discharge
quantities is recognized.

Modeling or synthesis must be based
upon conditions at (or near) and appli-
cable to the hydrologic conditions of
the mine plan area. The regulatory au-

thorlty must approve modeling tech-
niques to be used and may require
that some site-specific information be
obtained. Technical literature on mod-
eling that may be helpful to the user
are:

Arnett, r. C.. Deju, R. A.. Nelson, T. W_
Cole; C. ., and Gepbart. R. E. 19,76. Con-
ceptual and mathematical modeling of the
Hanford gound water flow regime. (Pre-
pared by Atlantic Richfield Hanford Co,
Rlchland. Wash., for U.S. Energy, Research
and Development Administration.) Report
ARH-ST-140. 103 pp.

Bacbmat. Ychuda: Andrews. Barbara;
Holtz, David; and Sebastian. Scott. 1978.
Utilization of numerical ground water
models for water resources management.
Chapters 3.5, US. Environmental Protec-
tion Agency Report EPA-600/8-78-012, 178
PP.

Davis, S. N., and DeWiest, . J. M. 1966.
Applications of ground water low. pp. 201-
259 (Chapter '7) In Hydrogeoloa. John
Wiley and Sons. New York. 463 pp.

DeWiest, H.3. M. 1965. Numerical and ex-
perimental methods In ground water flow.
Chapter 8 In Geohydrology, John Wiley and
Sons. New York, pp. 318-348.

Gelhar, L. W. 1914. Stechastfc analysis of
phreatle aquifers, American Geophysical
Union, Water Resources Research, VoL 10,
No. 3. pp. 539-545.

Gelhar. L W., and Wilson. J. Tl 1974.
Ground water quality modeling. Ground
water. Vol. 12. No. 6, pp. 399-403.

Gl]iham, . W., and Farvolden. I N. 1974.
Sensitivity analysis of Input parameters in
numerical modeling of steady state regional -
ground water flow. Amer. Geophysical
Union, Water Resources Research. VoL 10,
No. 3, pp. 529-538.

Huntoon. P. W. 1974- Finite difference
methods as applied to the solution of
pround water flow problems, Wyoming
Water Resources Research Institute Lara-
=le, 108 pp.

Konlkow. F. and Bredehoeft. T. D.
1974. Modeling flow and chemical quality
changes In an Irrigated- stream aquifer
system. American Geophysical Union,
Water Resources Research, Vol. 10, No. 3,
pp. 546-562.

Kunkel, Fred. 1973. Data requirements for
modeling a ground water system In an arid
region, U.S. Geological Survey Water-Re-
sources Investigations, WRI 4-73. pp. 1-14.
21 pp.

Meyer, C. F. and Elelnecke. D. C. 1963.
Development or capabilities for mathematic
modeling of ground water flow by use of
digital computers. General Electric Compa-
ny-Tempo, Santa Barbara, Call. Report
63TM.IP-96. Section 2. 39 pp- and appen-
dlxes.

Nelson, R. W. 1978. Evaluating the envi-
ronmental consequences of ground water
contamination, parts 1-4. American Geo-
phyical Union. Water Resources Research.
Vo. 14. No. 3, pp. 409-450.

Ott, W. T.. editor 1976. Environmental
modeling and simulation. U.S. Environmen-
tal Protection Agency Conference, April 19-
22. 1976, Cincinnati. Ohio. Proceedings,
Chapter 13, 19., EPA Report 600/9-7-016,
847 pp. (Available from U.S. Department of
Commerce, NTIS PB-257.)

Polubar nova,Kchina. P. Y. 1962. Ap-
proximate numerical and graphical methods
in the study of unsteady ground water flow,
Chapter XI In his Theory of Ground-
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water Movement, Princeton University
Press, Princeton, N.J., pp. 572-588.

Polubarinova-Kochina, P. Y. 1962.
Graphical, numerical, and experimental
methods in the study of ground water flow,
Chapter XI in his Theory of Groundwater
Movement, Princeton University Press,
Princeton, N.J., pp. 431-479

U.S. Environmental Protection Agency
and the National Water Well Association.
1976. Proceedings of the third national
ground water quality symposium. Ground-
water pp. 455-462, Special issue, Vol. 14, No.
6. pp. 257-492.

Zand, S. M., Kennedy, V. C.. Zellweger, G.
W., and Avanzino. R. J. 1976. Solute trans-
port and modeling of water quality in a
small stream. U. S. Geological Survey, Jour-
nal of Research, Vol. 4, No. 2, pp. 233-240.

The information required in Section
779.13 will enable the regulatory au-
thority to determine whether the ap-
plicant can comply with the require-
ments of Sections 816.13-15, 816.31-39,
816.41-57; 816:71-73; 816.81-88; and
816.91-93 of Subchapter K. The tech-
nical literature used to develop Sec-

'tions 779.13-779.17 was the same as
used for the quoted Sections of Sub-
chapter K. plus additional materials
noted in this portion of the Preamble.

2. A few conmenters questioned the
benefits of requiring water-well moni-
toring data n permit applications,
where the nearest citizen users of
ground water are over one mile from
the mine site, The Office did not
modify the regulations in response to
the comment.

Congress- required that permit appli-
cations contain detailed information
on the ground water hydrology char-
acteristics of areas on and off pro-
posed mine sites ' under Sections
507(b)(14), 507(b)(15), and 508(a)(13)
of the Act.

Benefits obtained by this informa-
tion include enabling evaluation by
the regulatory authority of whether

'the proposed operations will adversely
affect aquifers supplying water for off-
site beneficial use. Ground water can
travel long distances underground and
pollution can take a long time to
travel through those aquifers.
(Hardaway and Kimball, Coal mining
and ground water, 1978, p. 18; Feder.
et al., Geochemistry of ground waters
in the Powder River Coal Region,
1977, 7- pp.; Hamilton and Wilson, A
generic study of strip mining impacts
on ground, water resources, 1977,
Chapter 2; McWhorter, et al., Surface
and subsurface water quality hydrol-
ogy in surface mined watersheds, 1977,
pp. 11-70; Pennington, Relationship of
ground water movement and strip
mine reclamation, 1975, pp. 171-172;
Grim and Hill, Environmental protec-
tion in surface mining of coal. 1974,
pp. 17-27). Further, destruction of
aquifers by pollution or depletion of
water can be substantially -intensified
by the cumulative effects of mining in
an area. (See Sections 507(b)(11),
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510(b)(3) of the Act; H.R. Rep. No. 94-
1445, 94th Cong., 2nd Session at pages
64-65, (1976)). Thus, data from wells
away from the mine plan area may be
needed in a particular case to enable
the regulatory authority to make the
assessments required by Sections
507(b)(11) and 510(b)(3) of the Act on
the cumulative impacts of all antici-
pated coal mining in an area on the
quality and quantity of ground water
systems.

The regulationis do not,, however,
necessarily require that all ground
water data be obtained for application
requirements from water wells. As
pointed out by a commenter, sampling
of springs and other surface discharge
points of ground water may provide
sufficient representative data to estab-
lish ground water quality characteris-
tics of the mine plan, adjacent and
general area.
. For ground water quantity, expert
hydrologic opinion, based on review of
existing geologic and subsurface hy-
drologic conditions, may suffice.
Whether water wells must be used as
,the source of all data for application
requirements is a discretionary matter
for the regulatory authority to deter-
mine, on a case-by-case basis.

In many cases, even if wells are
needed, they can be based on the drill/
bore holes made to locate coal deposits
and provide other subsurface informa-
tion which the applicant needs inde-
pendent of the hydrology permit ap-
plication requirements. (See Grim and
Hill; 1974, at 21-23.) Of course, If the
proposed operations should signifi-
cantly affect an aquifer, then wells
must be installed for monitoring pur-
poses prior to mining operations. (See
Section 517(b) of the Act; 30 CFR
816.52.)

3. Several commenters suggested de-
leting "general area" from Section
779.13(a), and added that "general
area" was not d'efined. These com-
ments were rejected, because Sections
507(b)(11) and 510(b)(3) of the Act re-
quire information, on the general area

-to be included in the permit applica-
tion, and general area is defined In
Section 770.5. Commenters requests
that a "confidentiality" provision be
added to Section 779.13 were rejected,
because that matter is covered under
Section 786.15.

4. Several commenters questioned
whether Section 779.13(b) should
relate to the "area outside the pro-
posed mine area" or the entire "gener-
al area." Section 507(b)(11) of the Act
requires information on the general
area. As the Office interprets the Act,
data collection for the actual area to
be mined and reclaimed (e.g. the "af-
fected area") remains the applicant's
responsibility, .while for the remainder
of the general area, the applicant may
rely on the government to provide the

data for Inclusion in the application.
Thus, changes were made to specify
the appropriate area. The same
change was made in Section 783.13(b).

5. Several commenters on Section
779.13(b)(2) questioned who should be
required to obtain the data which, Is
not available from an appropriate Fed-
eral or State agency. One alternative
would -require that the applicant
"shall" gather and submit the data.
Another alternative would require
that the applicant "may" gather and
submit the data in the permit applica-
tion. A third alternative would be to
require an appropriate Federal or
State agency to gather and submit In.
formation on the general area when
an application is filed for an area on
which information has not been previ-
ously collected.

It Is the applicant who is seeking
permission to mine, and Congress
clearly intended that no permits be
Issued until the probable hydrologic
consequences are known. (Section
507(b)(3) of the Act.) It is impractical
to require government agencies to
embark upon extensive new data col-
lection programs in the field in re-
sponse to every individual permit ap-
plication. Cost-effective data collection
efforts will require management of
field programs to mesh data acquisi-
tion with localities where large num-
bers of applications are pending, criti-
cal water resources are located, or
little existing data is on hand.

Also, Congress recognized this prob-
lem of data collection and provided as-
sistance for small operators under Sec-
tion 507(c) of the Act (see Part 795).

Thus, it was decided to specify in the
rules that the applicant can chose
either to wait until a government
agency can provide the data or to col-
lect the data with or without small op-
erator's assistance. Therefore, the
word "shall" was replaced by ,"may" in
Sections 779.13(b)(2) and 783.13(b)(2).

6. Several commenters suggested
that Section 779.13(b)(3) be modified
to allow the regulatory authority to
begin processing an application that is
incomplete for lack of all the hydrolo
gic and geologic data necessary to
comply with Sections 779.13-779.16.
Accepting this . alternative would
assume that the application be
deemed "complete" pending gathering
data or waiting for available data to be
provided. The Office rejected this pro.
posal, because It could cause consider-
able administrative problems and
result in confusion as the regulatory
authority and public attempted to
trace or follow such partial applica-
tions. For example, if the application
were completed later, the net time and
cost involved would be greater for re-
viewing a partial application two or
more times, than reviewing an Initia
application that was complete. It also
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is imperative that data supplied with
the application be complete so that
the regulatory authority can assess
the reclamation plan. The Office be-
lieves that the application review proc-
,ess would suffer if it were allowed to
-proceed with piece-meal information
ion the hydrologic balance, as this in-
formation is crucial to successful mine
planning. The requirement, however,
is not. intended to preclude prelimi-
nary discussions among the applicant,
the regulatory authority, and the
public leading to the formal adminis-
trative decision of whether the appli-
cation is "complete" under 30 CFR
786.11 ind 786.17(a)(1).

7. Several comments were received
which suggested specifying the term
"surrounding area," and deleting ref-
erence to other terms in Section
779.13(b). The Office recognizes that
"surrounding areas" are used in the
Act in various Sections, in particular
Section 507(b)(1l), but Congress did
not define the term. The Office has
developed the terms "adjacent area,"
"mine plan area," "affected area,"
"permit area" and "general area" in
order to delineate specific areas appro-
priate to all Sections of the regula-
tions. The Office feels that these
terms are within the intent of Con-
gress. The term "general area" is de-
fined Section 770.5 to. correlate with
what Congress meant by "surrounding
area" in Sections 507(b)(11) and
510(b)C3) of the Act.

8. Many commenters feared that
pre-existing data would not be useful
for the requirements of Section 779.13
and that new field data are required
for all permits. That is not the intent
of the regulations. However, Congress
has mandated that there be data in
the application "sufficient... for the
mine site and surrounding areas so
that an assessment can be made by
the regulatory authority of the prob-
able cumulative impacts of all antici-
pated mining in the area upon the hy-
drology of the area and particularly
upon water availability" (see Section
507(b)(11) of the Act). Therefore, If
the pre-existing and available data are
not sufficient for a regulatory authori-
ty to make an objective determination
based on facts, then new data must be
collected that will be sufficient.

§ 779.14 Geology description.
Legal authority for this Section is

Sections 102, 201, 501, 503, 504, 506,
507, 508, 515, 516, and 517 of the Act.
This Section implements requirements
of the Act for providing an adequate
geologic description to the regulatory
authority of all lands to be affected
throughout the duration of surfake
mining activities. The information re-

-quired under this Section will enable
the regulatory authority to make the
general area. assessments required by
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Sections 507(b)(11) and 510(b)(3) of
the Act, and to determine whether the,
applicant can comply with the require-
ments of Sections 816.13-.15, 816.41-
.59; 816.61-.68; 816.71-.74; 816.79;
816.91-.93, 816.99, 816.133 and 816.150-
816.181 of Subchapter K. Technical
literature relied upon for.developing
this Section follows:,

Carucclo. P.T. 1968. An evaluation of fac-
tors affecting acid mine drainage production
and the ground-water interactions In select-
ed areas of western Pennsylvania, In Second
symposium on coal mine drainage research.
Mellon Institute, Pittsburgh, Pa. Bitumi-
nous Coal Research. Inc.. Monroev Me, Pa..
preprint. Pp. 107-15L

Carucclo. F.T. et at, 1977(s) Paleoenviron-
ment of coal and Its relation to drainage
quality, U.S.E.P.A., Interagency. Energy-En-
vironment Research & Development Series
Report EPA-60017-77-067. 108 pp.

Dollhopf. D.J., Hall, W.D., and others
1977. Selective placement of coal atripmne
overburden in Montana. (U.S. Bureau of
Mines contract report H0262032) Montana
State University, Montana Agricultural Ex-
periment Station. Vol r, Data Base, 109 pp.;
Vol II, Initial field demonstration, 98 pp.

Emrlch G.H., and Merritt, G.L. 1969. Ef-
fects cf mine drainage on groundwater.
Groundwater. Vol 7, no. 3, pp. 27-32.

Grim. FC., and Hill R.D. 1974. Environ-
mental protection in surface mining of coal
U.S. Environmental Protection Agency Pub-
lication EPA-670/2-74-093, 276 pp.

Grubb, H.. and Ryder, P.B. 1972. Effects
of Coal mining on the Water Resources of
the Tradewater River Basin, Kentucky. U.S.
Geological Survey Water Supply Paper
1940.83 pp.

Hamilton, DA., and Wilson, JI.. 1977. A
generic study of stlrp mining impacts on
groundwater resources Massachusetts Insti-
tute of Technology. Department of Civil En-
gineering. Ralph M. Parsons Laboratory for
Water Resources and Hydrodynamics.
Report No. 229 (R-77-28), 156 pp.

Pflelder, E., editor. 1968. Surface
Mining. American Institute of Mining. Met-
allurgical, and Petroleum Engineers, Inc..
New York, 1,061 pp.

Ralston, D.S., and Wiram, V.P. 1918. The
need for selective placemeit of overburden
and equipment consideratlons. American

-Ilning Congrs JournaL Vol 64, no. 1, pp.
18-24.

Sobek A-A., Schuller, WA., Freeman,
JR., and Smith, R.M. 1978. Field and labo-
ratory methods applicable to overburdens
and minesoll. (Prepared by West Virginia
University in cooperation with the West Vir-
ginia Geological and Economic Survey, Mor-
gantown, W. Va.) U.S. Environmental Pro-
tection Technology Series Report EPA-600/
2-78-054.204 pp.

U.S. Department of Agriculture. 1977.
Laboratory- methods recommended for
chemical analysis of mined-land spois and
overburden in western United States. US.
Department of Agriculture, Agriculture
Handbook 525, 31 pp.

U.S. Environmental Protection Agency.
1976b. Erosion and sediment control-Sur-
face mining in the eastern United States;
VoL 1, Planning; Vol 2. Design. US. Envi-
ronmental Protection Agency Technology
Transfer Seminar Publication EPA-625/3-
76-006. Vol. 1, 102 pp.; VoL 2, 137 pp. (Avail-
able from US. Department- of Commerce.
NTIS PB-261 343.)
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US. Geological Survey- 19"/4a. Proposed
plan of mining and reclamation, Big Sky
Mine. Peabody Coal Co., coal lease M-15965,
Colstrip, Montana. USGS final envirnmen-
tal statement, FES 74-12, vol. 1,438 pp. voL
2 various paging.

Paragraph (a) of Section 779.14
specifies the general requirement to be
Implemented through specific steps
Identified in Paragraph (b). The lan-
guage of Paragraph (a) was shortened
from the proposed rule to eliminate
ambiguity and redundancy. However,
Its intent remains the same; the appli-
cation is to contain a general descrip-
tion of the geology for the entire mine
plan area.

Geology is to be described for all
strata down to that strata immediately
below the lowest coal seam to be
mined, and to the lowest aquifer in
which surface mining activities are ac-
tually conducted or located (e.g. "af-
fected"). Thus, If operations involve
blasting which fractures strata below
the lowest coal seam to be mined and
extends in to a lower aquifer, (Grim
and Hill, 1974 pp. 2; Grubb and Ryder,
1972 pp. 25; USGS. 1974a, v. I pp. 120),
geology must be described down to and
including that aquifer. Section
779.14(b) specifies the methods by
which the data is to be collected to
make the geologic description, and de-
tailed types of data needed.

L Regarding commenter's concern
that the permit regulations should re-
quire only-lnformation for the imme-
diate permit area and not the entire
mine plan area, the Office has modi-
fied Section 779.14 in the final rules to
limit its sweep. First, Section 779.14(a)
has been revised to require that, at a
minimum, the application contained a
general description of the geology of
the mine plan area. This description is
needed so that the regulatory authori-
ty can assess the cumulative impacts
of all anticipated coal mining in the
"general area," because geologic condi-
tions are major factors in determining
the effect of mining on ground and
surface waters. (See Final EIS at pp.
B-1I 30-36.)

Section 779.14(b), however, 'was
modified In. the final rules, to elimi-
nate the mandatory requirement that
the application contain data derived
from test borings and core samplings
for the entire mine plan area. Instead,
minimum requirements may be satis-
fied by the inclusion of such data for
only the first permit area within the
mine plan area and sufficient data
from other sources for the balance of
the mine plan area, to satisfy Section
779.14(a)'s "general description." This
change was made upon the Office's
understanding that many coal-bearing
areas of the United States have been
mapped by public and private sources
which can provide sufficient data to
give a general description of the por-
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tion of the mine plan area outside the
first permit area. However, If that gen-
eral data is not available, or local situ-
ations require more precise informa-
tion, the regulatory authority is em-
powered to.require that the applicant
perform more detailed testing under
Section 779.14(b)(2).

Section 779.14(b)(3) implements the
provisions of Section 507(b)(15) of the
Act, by allowing for a waiver of sub-
mission of the-results of test borings
or core samplings to the regulatory au-
thority where other equivalent infor-
mation is available to the regulatory
authority.

2. A comment on the proposed ver-
sion of this Section guggested that it
be revised to state explicitly that the*
application contain the information
upon which a waiver is to be granted.
This was rejected as redundant. Under
Parts 771 and 786, the application
must always be "complete," which in-
eludes, by implication, the type of in-
formation referred to by the com-
menter. -

3. Other commenters on the waiver
Provision suggested deletion of the
condition for approval that equivalent
Information be available to the regula-
tory authority. These comments were
not accepted, because the Office inter-
prets Section 507(b)(15) of the Act to
authorize waivers only if the results of
analyses of test borings or core sam-
plings is 'unnecessary" because other
information is available to-enable the
applicant to bear its burden of proof
that reclamation of the proposed oper-
ation will be feasible and the hydrolo-
gic balance will be adequately protect-
ed. (See Sections 102, 508(a)(12),
510(b)(1)-(3), of the Act.) Moreover,
unless other equivalent information is
accessible, the public will not have the
opportunity to review and comment on
it, frustrating the requirements of Sec-
tions 102(1), 507(b)(17), 508(a)(12), 513,
514, and 517(f), of the Act.,-

4. Several commenters 'suggested
that the proposed rule be modified to
add explicit confidentiality protection
requirements. This was not done, be-
cause such protection is adequately
provided under 30 CF 786.15.

5. Several commenters objected to
the provisions of.Section 779.14(a) of
the proposed rules with respect to the
depth to which geology was to be de-
scribed in permit appicatlons, arguing
that requiring description of aquifers
and strata below the lowest seam to be
mined was beyond the authority of
the Act and unnecessary. The Office
did not accept these comments, be-
cause this information is needed for
the regulatory authority to evaluate
impacts of proposed operations on
ground water systems under Sections
507(b)(11), 508(a)(13), and 510(b)(3) of
the Act. Coal mining can adversely
effect ground water.aquifers below the
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lowest coal seam to be mined (Emrich
and Merritt, 1969, pp. 27-32). More-
over, the information on the general
location and nature of strata below
the lowest seam to be mined is ordi-
narily available in the form of drilling
and water-well records from various
state and,county publications and rec-
ords and from geologic maps and re-
ports of the U.S. Geological Survey.
Information is -also available ordinari-
ly from general mapping, drilling, and
water well records in the general local-
ity of the mine, so that test boring or
core sampling may not be necessary
for strata immediately below the
lowest seam to be mined.

Recognizing that test boring or core
sampling may not always be necessary
for strata below that which is immedi-
ately below the lowest seam to be
mined, the final rule was modified to
require analyses of borings or sam-
plings under Section 779.13(b)(1) only
down to and including the strata irma
mediately below the lowest mined
seam. Discretion to require these anal-
yses at deeper depths is reserved- to
the regulatory authority under Sec-
tion 779.14(b)(2).

6. Several commenters questioned
the need for the Items of analyses
listed in the proposed rule, with re-
spect to test borings or core samplings,
while others supported these require-
ments. Some commenters questioned
the need for both test borings and core
samplings. These were 'accepted, as
Section 507(b)(15) of the Act allows
for either boring or core afialyses. The
Office has, however, retained the re-
quirement to be in the final rule, be-
cause the listing is needed so that the
regulatory authority can determine
the projected impacts of the proposed
operations on the hydrologic balance,
as required by Sections 507(b)(11),
507(b)(14), 507(b)(15), 508(a)(5),
508(a)(12), 508(a)(13), and 510(b)(2)-
(3) of the Act.

Section 779.14(b)(1)(i) is expressly
required by Section 507(b)(14) of the
Act.

Section 779.14(b)(1)(il)- requires pro-
duction of a statement of the logs of
drill holes to show ithologic charac-
teristics and thickness of, each stratum
and "coal seam. Description of these
items is required by Section
507(b)(14)-(15) of the Act. Deriviation
of these items from the drill logs is
needed because the logs'will show:

"which conditions warrant special mining or
soil handling methods... form a basis
upon which to select the proper mining
methods and equipment" (Grim, and Hill,
1974, pp. 22; Pfleider, 1968 p. 212.).

7. Commenters objected to requiring
drill log statements, on the grounds
that use of terminologies among geolo-
gists is believed to be so divergent that
the statements would not be meaning-
ful. The Office is aware that, ambigu-

ity may result from application of
local geologic terminology, particular-
ly colloquial descriptors of geologic

-formations and units. However, the
intent of the Act Is to provide not so
much the proper names of formations,
but a proper description of rock tyPe
and characteristics as related to the
ground water system. These state-
ments are required by the Act. (See
Section 507(b)(15) of the Act.) The
Office thus does not agree with the
commenters. If necessary, particular-
ized standardization may be developed
by the States and/or the Office for
use in the.individual regulatory pro-
grains.

Section 779.14(b)(1)(11i) requires a
description of the physical properties
of the strata within the overburden,
including, at minimum, compaction
and erodibility tests. These are re-
quired under the provision of Section
507(b)(14) of the Act calling for a
statement of the "nature ... of the
various strata of the overburden,"

Knowledge of the physical Proper-
ties of the overburden Is necessary to
provide information for predicting'
toxicity formation, revegetation poten-
tial, physical stability, erosion poten-
tial, water conductivity, and for long-
term management decisions. A major
objective of reclamation is to establish
a permanent vegetative cover: these
efforts are directly related to soil sta-
bility and productivity (U.S. EPA,
1976b, vol. 1, pp. 23-58) and to the
extent that toxic-forming materials
can be prevented from oxidizing
(Sobek et. al., 1978, p. 117). KnoWledge
of the physical properties, such as set-
tling and compaction characteristics,
Is useful in determining the manner in
which spoil should be placed and oth-
erwise replaced in order to minimize
erosion and maximize revegetation
(Grim, and Hill, 1974, p. 152, 153).

8. For the above reasons, the Office
did not agree with commenters sug-
gesting complete deletion of physical
property test requirements. However,
because of the impracticability of per-
forming particle size analyses on con-
solidated rock, the Office did agree
with comments objecting to routinely
requiring size analysis.

Section 779.14(b)(1)(v) requires
statements of chemical analyses of theoverburden and strata immediately
below the coal to be mined, to identify
those portions which contain poten-
tially alkaline, acid, or toxic-forming,
materials. These requirements are
based principally on Sections
507(b)(14), 507(b)(15), and 508(a)(12)
of the Act and will be used by the reg-
ulatory authority to evaluate the po-
tential of the proposed operation to
produce acid or other toxic drainage
requiring special treatment and prq-
vention measures. (Grim and Hill,
1974, at 22-24). Analysis of potential
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alkalinity of the overburden and sub-
strata is necessary to determine if the
proposed operation will involve mate-
rials which may provide sufficient buf-
..fering capacity to neutralize or miti-
,gate acid or other toxic drainage
-(Sobek, et al. 1978, pp. 5, 47).
- 9. The Office did not agree with
commenters that overburden chemical
analyses should not be required. They
are mandated by the Act and support-
ed by the technical literature. (Sobek,
et al. 1978, pp. 3-6; Grim and Hill,
1974, pp. 22-24); Pfleider, 1968, p. 212.)

Section 779.14(b)(1)(v) requires anal-
ysis of the coal seams to be mined, in-
cluding sulfur (expressly required by
Section 507(b)(15) of the Act), pyrite,
and marcasite content. Caruccio (1968)
at p. 108, showed that "the amount of
acidity produced is dependent in part
upon the amount of iron disulfide
available for decomposition .. acid-
ity is dependent upon the pyrite and
marcasite."

10. One comment suggested that this
Section be revised to include a manda.
tory requirement for a geologic map in
each application. This was not adopt-
ed, because mapping of geology is ade-
quately provided for in Sections
779.22(a)(1); 779.24(a); 779.25(a)-(f),
(h), (j), (k).

§779.15 Gruudwater information.
Authorty for this Section is Sec-

tions 102; 201(c); 501(b); 503; 504; 506;
-507(b); 508(a); 510; 515; and 517 of the
Act. This Section would require a full
description of the ground water hy-
drology for the proposed mine plan
area and adjacent area. Information
collected under this Section will
enable the regulatory authority to
make the assessments required by Sec-
tions 507(b)(11) and 510(b)(2) of the
Act and 30 CFR 786.19(c) and to deter-
mine whether the applicant can
comply with Sections 816.13-.15,
816.41-.59; 816.61-.68; 816.71".73;
816.79; 816.81-.88; 816.91-.93; 816.101-
.103; 816.111-.117; 816.133, and
816.150-.180 of Subehapter K.

The occurrence and movement of
ground water in coal producing areas
can be complex phenomena, depend-
ent on regional and local geologic con-
ditions; multiple aquifers may exist,
each having -distinct water-bearing
characteristics (USGS, 1974b, pp. 25-
28). As a result of mining, the chemi-
cal quality of the ground water may
change significantly in both uncon-
fined and confined aquifer systems
(Collier, et al. 1970, p. C-19). In areas
where, multiple aquifers exist, mining
operations can easily cause aquifers
containing usable water to be polluted
by an acquifer containing water of in-
ierior quality, through creating Inter-
-aquifer connections from rock fractur-
ing (Grim and Hill 1974, pp. 1, 2;
Emrich anid Merritt,-1969, pp. 30-32).
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In areas where historic ground water
data are not adequate t9 evaluate the
ground water resources, the regulatory
authority may need to reqtire test
drilling to provide adequate hydrologic
data. (U.S. Geological Survey, 1974b,
p. 6; Van Voast, 1974, p. 6.) These test
holes or wells may be necessary for de-
termining water quality in aquifers, lo-
cation, and extent of aquifers, hydrau-
lic conductivity, transmsssIvlty, and
other parameters as required. (Chow,
V. T. 1964, Handbook of Applied Hy-
drology, McGraw-Hill. Chapt. 13-22

- through 13-25.)
Technical literature used to develop

this Section included that used to de-
velop Section 779.14, the Sections of
the regulations listed at Paragraph
one (1) above, and, In addition, the fol-
lowing:.

Collier, C. P, 194 Influences of strip
mining on the hydrologic environment of
parts of Beaver Cmc% Basn, Kentucky.
1955-59. Chapter B in Hydrologic Influences
of strip mining. U.S. Geological Survey Pro-
fessional Paper 427-B, 85 pp.

Collier, C. F, Pickering, R. J. and Musser.
J. J. 1970. Influenoe3 of strip mining on the
hydrologic environment of parts of Beaver
Creek Basin, Kentucky. 1955-66. Chapter C
In Hydrologic influences of strip mining.
U.S. Geological Survey Professional Paper
427-C, 80 pp.

Emrich. G. Ef- and llerritt, G. 1. 1969. Ef-
fects of mine drainage on ground water.
Ground Water, Vol 7. No. 3, pp. 27-32.

Grim. &- C., and Hill, 1. D. 1974. Environ-
mental protection In surface mining of coal.
US. Environmental Protection Agency Pub-
licaton EPA--670/2-74-093, 276 pp.

Hem, J. D. 197l0. Study and interpretation
of the chemical characteristics of natural
water. Second edition. U.S. Geological
Survey Water Supply Paper 1913, 363 pp.

Musser. J. J. 1963. Description of physical
environment and of strip-mining operations
in parts of Beaver Creek Basin, Kentucky,
Chapter A In Hydrologic influences of strip
mining. U.S. Geological Survey Professional
Paper 427-A, 25 pp.

Piets, R. L. Peterzon, J. R., and Lue-Hing,
Cecil. 1974. Groundwater quality at a strip-
mine reclamation area in west central n.-
nois, In Second research and applied tech-
nology symposum on mined-land reclama-
tion, at Coal and the Environment Techni-
cal Conference., October 22-24, 1974, Wash-
ington, D.C., pp. 121-14L

United States Geological Survey. 1974b.
Shallow ground water In elected areas In
the Fort Union coal region, U.S. Geological
Survey Open-file Report 74-48. 72 pp. and
illustrations and tables.

Van Voast, W. A. 1974. Hydrologic effects
of strip coal mininz in south-eastern Mon-
tana-Emphnsls: One year of mining near
Decker. Montana Bureau of Mines and
Econology Bulletin 93,23 pp.

1. Regarding commenters' general
objections that the permit applica-
tions should not require information
on areas outside the immediate permit
area, the Office decided to specify the
area to- be, studied under Section
779.15 in the final rules. Ground water
hydrology characteristics are essential
elements of the hydrologic balance

15033

(H.R. Report. No. 95-218, 95th Cong.,
Ist Sess. at 110, 1977). The Act re-
quires that the regulatory authority
assess the impacts of the proposed and
other operations on the hydrologic
balance in the general area around the
Immediate permit area. (Mee Sections
507(b)(11), 508(a)(13), 510(bX3), of the
Act: H.R. Rept., SUPRA, at- 91. 113.)
Therefore, knowledge of the ground
water hydrology of both the mine plan
and adjacent areas is essential to a sat-
isfactory permit system.

Proposed Section 779.15 would have
required permeability, transmissibil-
ity, and production data, for all
aquifers within the study area. In re-
sponse to commenters objecting that
these items are not neces=y for all
aquifers, either because some aquifers
are small or of no utility, or equivalent
information already exists from well
records In the general vicinity, the
Office has not made these mandatory
in the final rule. If necessary, the regu-
latory authority can require that
these types of data be provided under
the authority of Section 779.13(a).

2. A commenter felt this Section
should be subject to a waiver clause
similar to that afforded under Section
779.14(bX3). This comment was not ac-
cepted for several reasons. First, por-
tions of the types of information
which were mandatory in all cases in
the proposed rule have been left to
the discretion, of the regulatory au-
thority in the final rule at Section
779.15(b), making a waiver provision
unnecessary. For the types of data
which remain mandatory under Sec-
tion 779.15(a), the Office concluded
that Congress did not intend that a
waiver be provided, because the statu-
tory waiver for geologic information in
Section 507(bX15) of the Act relates to
waiving testing types, not eliminating
the need for information in the permit
application. Section 779.15, unlike Sec-
tion 779.14(bX1), does not prescribe
mandatory test types (e.g. core drilling
or test boring), but rather calls for in-
formation which may be developed
from any reasonable accurate source.
Finally, the Office does not have any
authority under the Act for complete-
ly waiving the requirement of a de-
scription of ground water hydrology in
the application.

3. A commenter's assertion that Sec-
tion 779.15 repeats Section 779.13 was
not accepted. Section 779.15 provides
the detailed requirements by which
the general requirements of Section
779.13 are to be satisfied with respect
to ground water information.

4. Several commenters objected to
the requirements for fully describing
each aquifer which may be impacted
by the proposed operations. Some of
these commenters asserted that some
aquifers are so badly polluted or of
such little utility for recharge that
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they can' be omitted routinely from
consideration in the permit review.
This was not accepted. It is the appli-
cant who must bear the burden of
proof that the proposed operation will
not adversely affect the hydrologic
balance. (See sections 1:02, 507(b),
508(a)(12), 510 (a)(b) (2)-(3) of the
Act.) This, the ajpplication must con-
tain sufficient Intormitlon upon
which the 'regulatry authority can
decide, suliject to public participation,
that particular aquifers require little
or no reclamation protection or moni-
toring. Further, Section 779.15(a) does
not specify the methods by which the
required information is to be obtained
for inclusion In the application. The
regulatory authority, therefore, will
have broad discretion in determining
the types and level of detail which it
,needs 'with respect to marginal
aquifers. Finally, it was not within the
scope of this rule-making to account
for highly localized situations such as
those cited by some commenters.
These are more appropriately ad-

'dressed in the context of individual
regulatory program approvals.

5. In response to comments, the
Office has narrowed the types of in-
formation that must be provided in an
application imder Section -779.15 in
the final rules. Section 779.15(a) pro-
vides these mandatory requirements.
Section 779.15(a)(1) -requires descrip-
tion of depth and horizontal extent of
ground water and is supported by the
express provisions of Section
507(b)(14) of the Act. Section
779.15(a)(2) requires the lithology and
thickness of aquifers and is based on
the requirements of Sections
507(b)(11), 507(b)(14), and 508(a)(13)
of the Act. The lithologic characteris-
tics and thickness are important, in
that they iirovide valuable informa-
tion on the ability of the rock to con-
tain and transport water, and on the
volume of water and depth at which
water will be encountered. (Grim and
Hill, 1974, pp. 22-26.)

Section 779.15(a)(3) requires a de-
scription of the uses of the water table
and aquifers, so that the regulatory
authority can evaluate the impact of
the proposed operation as required by
Sections 507(b)(11), 508(a)(13), and
510(b)(3) of the " Act. Section
779.15(a)(4) requires a statement of
the quality of all subsurface water en-
countered in the permit application in-
vestigation, as required by Section
507(b)(14) of the Act..

(9) Items to be required at tthe dis-
cretion of the regulatory authority are
identified in Section 779.15(b). Infor-
mation on, recharge, discharge and
storage characteristics may be neces-
sary to enable the regulatory authori-
ty to pmake the assessment required by
Sections 507(b)(11) and 510(b)(3) of
the Act, and to determine whether the
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applicant will meet the standards of
Sections 508(a)(13)"and 515(b)(10)(D)
of the Act.-In addition, other water
quality and quantity data may be re-
quired for the purposes of Sections
507(b)(ll), 508(a)(13), and 510(b)(3) of
the Act.

§ 779.16 Surface water information.
Authority for this Section is Sec-

tions 102, 201(c). 501(b), 503, 504,
'507(b), 508(a), 510, 515 and 517 of the
Act. Information collected under this
Section will enable the regulatory au-
thority to make the assessments re-
quired by Sections 507(bX11) and
510(b)(3) of the Act and to determine
whether the applicant can comply
with Sections 816.13-.15, 816.41-.59,
816.61-.68, 81671-.73, 816.79, 816.81-
.88, 816.91-.93, 816.100-.106, 816.111-
.117, 816.133, and 816.150-.180 of Sub-
chapter K. In the proposed rule, this
section covered both surface and
ground water information. Require-
ments for the latter have been moved
to and consolidated with Section
779.15 In the final rule.

Information required by this Section
will establish the base-line -surface
water characteristics of the mine plan
and adjacent areas. The Office has de-
cided that the scope of this Section
should cover the entire mine plan and
adjacent area, because of the wide-
spread impacts to the hydrologic bal-
ance that minkig operations can cause,
is explained in more detail in the Pre-
ambles of Sections 701.5 and 779.13.
Moreover, this knowledge is needed
for the regulatory authority to make
the cumulative impact assessments re-
quired by Sections 507(b)(11) and

-510(b)(3) of the Act and 30 CFR
786.19(c). ' -

Section 779.16(a) of the final rules
lists the minimum general surface
water characteristics that must be de-
sderibdin the application. The name
of the watershed which will receive
discharges from the proposed oper-
ation is expressly required by Section
507(b) of the Act. The location of sur-
face water bodies, discharges into
them and their drainage systems are
required under Sections 507(b)(11),
507(b)(14), 508(a)(5), 508(a)(13) and
510(b)(3) of the Act, so that the regu-
latory authority can understand the
complex relationships in the areas by-
drologic balance. .-

Some commenters objected to re-
quiring a description of all streams,
suggesting limitation to only perennial
streams. This was not done, because
the Act and Subchapter K require reg-
ulation and protection of all signifi-
cant streams and springs without such
a limitation. (Se -e.g.,-. Sections
507(b)(10), 507(b)(14) 508(a)(5),
508(a)(13), 515(b)(2), 515(b)(4),
515(b)(8), 515(b)(10), 515(b)(15)(c)(iv),
515(b)(18), 515(b)(22)(D) .of the Act,

and 30 CFR 816.43, 816.44 and 816.57.)
Detailed knowledge of all water move-
.ment in the area is necessary so that
the regulatory authority can Insure
that the proposed operations are de-
signed to provide for adequate control
of all surface drainage.

Section 779.16(a) of the proposed
rules required that surface waters be
described "throughout the year."
Many commenters objected to this, as.
serting that It was unnecessary to
have such a description for every day
or week of the year and that the
needed data would be very expensive,
Some commenters disputed the cost
impacts of this requirement, pointing
out that it could be met through the
use of seasonal-frequency data from
which reasonable extrapolations could
be made to estimate water drainage
,characteristics for the full year.

In the final rule, the Office has spec-
ified that the description of surface
water systems be sufficient to describe
seasonal variations in water quality
and quantity. This is the minimum re-
quirement of frequency allowed by the
Act. (See Section 507(b)(11), of the
Act.) This language should clarify
data collected daily or weekly for an
entire year Is not necessarily required.
Moreover, It will allow for the use of
extrapolation, by modeling or other
reasonable predictive tools, from exist-
ing data n the same or similar water
shed arga to provide for the descrip-
tion of the mine plan and adjacent
areas.

A similar modification was made in
Section 779.16(b)(1), eliminating use of
the phrase ".... for a minimum of one
water year ... " in the proposed rule.
As commenters pointed out, that re-
quirement was arbitrary, because more
or less than one water year of data
may be needed to characterize accu-
rately the true seasonal variability of
surface water flows. Moreover, as dis-
cussed above, It may be possible to ex-
trapolate by predictions from existing
data at other locations to describe
water flows in the mine plan and adja-
cent areasI

Section 779.16(b)(1) in the final
rules requires Identification of critical
low- and peak-flow discharge rates suf-
ficient to Identify their seasonal vari-
ability. This information is Important
to provide the regulatory authority
with sufficient information on critical.
ly low volumes of water, so that efflu-
ent discharges of pollutants from the
proposed operations do not exceed the
assimilative capacities of those waters.
Information on peak flows is needed
to ensure that structures and diver-
sions are adequate to hold, pass or
divert around those flows where al-
lowed under Subchapter' K. (See e.g.,
30 CPR 816.43(a). 1b), (f)(2); 816.44(b),
(d): 816.45(e); 816.46(c), (d),,(g), (1), (j),
(k); 816.49; 816.71(d); 816.72(d),
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816.73(b), (c); 817.74(d), (f); 816;83(b);
816.85(a); .816.92(b); 816.93(a), (c);
816.102(a)(2)), Peak- flow information
also is needed to determine if oper-
.ations will be safeguarded from flood-
ing. In the final rule, the Office ac-
cepted the suggestion of several corn-
menters that the description of critical
low and peak flows be based on identi,
fication of "discharge rates", rather
than "depth and rate of flow" speci-
fied in the proposed rule, because dis-
charge rates are the critical issue.

-Section 779.16(b)(2) -lists -the mini-
mum types of surface water quality
data that must be included in permit
applications. It is expected that the
sampling and analytical procedures
used to provide the information will be
done according to standard methods,
identified in 43 FR 41695 (September
18, 1978).

Section 779.16(b)(2)(D-(ii) requires a
description of total suspended and dis-
solved solids contents as expressly re-
quired under Section 507(b)(11) of the
Act. Section 779.16(b)(iii) and (iv) re-
quires a description of acidity and pH,
so that the regulatory authority can
determine whether special precautions
are necessary with respect to acid
mine drainage from the proposed op-
erations.

Regarding acidity determinations,
the Office disagreed with comments
suggesting that these are redundant
given that PH description must also be
provided. See, for example:

U.S. Environmental Protection Agency
-,1976e--Quality criteria for water. U.S. Envi-

ronmental Protection Agency, pp. 178-182.
Caruclo, F. T. 1968--An evaluation of fac-

tors affecting acid mine drainage production
and the groundwater interactions In select-
ed areas of western Pennsylvania, in second
symposium on coal mine drainage research.
Mellon Institute, Pittsburgh, Pa., Bitumi-
nous Coal Research, Inc., Monroeville, Pa.,
Preprint, pp. 107-151.

Total iron concentrations of surface
water is to be described under Section
779.16(b)(2)(v), because knowing the
pH and acid content, the regulatory
authority needs to ensure that the
proposed operation, will include suffi-
cient protection with respect to iron-
laden and mine drainage which has
been a pervasive problem in large
areas of the coal regions, and which is
specifically regulated under -Section
816.42(a)(7). In addition, dissolved iron
descriptions are being required, be-
cause it Is the most toxic form of iron
with respect to aquatic life. See, for
example:

U.S. Department of the Interior. 1975.-
Acid mine water, a bibliography with ab-
stracts, U-S. Department of the Interior,
Water Resources Information Center,
WRSIC 75-202. (564 pages), at pp. 62,279.

U.S. Environmental Protection Agency.
1976e.-Quality criteria for water, US. Envi-
r9nmental Protection Agency, pp. 78-81.

Warner, &. W. 1973. Acid coal mine drain.
age effects on aquatic life, in Hutnik. I. J4
and Davis, Grant, editors, Ecology and rec-

Jlamation of devastated land. Volume I,
Gordon and Breach, New York. pp. 227-236.

Total manganese concentrations are
required under Section
779.16(b)(2)(vi), because this param-
eter may need to be specifically ac-
counted for in treatment under Sec-
tion 816.42(a)(7). Finally, as revealed
in the technical literature, coal mining
operations may release other types of
water pollutants into surface waters
(USEPA, 1976a, pp. 51-60). Therefore,
Section 779.16(b)(2) (vii) Is included to
enable the regulatory authority to re-
quire additional water quality testing
to account for other pollutants, if nec-

-esary. I
Several commenters objected to the

economic impacts of the requirements
of proposed Section 779.16, although
others suggested both that the levels
of costs would not be excessive, if the
provisions were reasonably admfnis-
tered, and that the commenters assert-
ing high costs used arbitary assump-
tions. Most of the commenters object-
ing to the economic impact of pro-
posed Section 779.16 focused on the re-
quirements for "one water-year of
data." As explained above, that has
been replaced in the final rule to allow
for a much lower field data collection
effort on a national basis.

To the extent that the final rules
impose significant costs on the indus-
try, it is believed that they are both
necessary and tolerable. As one com-
menter showed, much of the data re-
quired can be obtained well below esti-
mates of some commenters, through
careful selection of sampling sites,
equipment and methodologies. More-
over, for those persons qualifying as
small operators under 30 CFR Part
795, the Government will bear the
costs of collecting much, if not all, in-
formation required by Section 779.16.
In addition, under Section 179.13, any
applicant can choose to utilize Govern-
ment resources for data on areas out-
side the mine plan area.

This, In combination with 30 CFR
Part 795, should drastically reduce the
burden to the small Eastern/Appala-
chian operator, since the permit area
for small mines will ordinarily be coex-
tensive with the mine plan area. Thus,
applicants which fit into this category
can utilize 30 CR Part 795 to obtain
data for the mine plan area and gov-

Sernmental sources under Section
779.13 for other portions of the gener-
al area. While some costs will be in-
curred by the industry to satisfy the
requirements of Section 779.16, it is
believed that the benefits obtained
will outweigh the burdens involved.
(See, HR. Report No. 95-218, 95th
Cong., 1st Sess. at 91, 113-114, 1977.)

§ 779.17 Alternative water supply informa-
tion.

Authority for this Section is Sec-
tions 102, 201, 503, 504, 507(b), 508(a),
510, 515, 517, and 717 of the Act. This
Section requires Identification of
water sources that could be interfered
with by proposed surface mining activ-
Ities and the steps the applicant will
take to provide alternative water
sources to those affected. Information
under this Section will enable the reg-
ulatory authority to make the assess-
ments required by Sections 507(b)(11),
508(a)(13), and 510(b)(3) of the Act
and to determine if the applicant will
comply with Section 717(b) of the Act
and 30 CPR 816.41 and 816.54.

1. Commenters objected to thescope
of the proposed rule, which required
coverage of water sources throughout
the mine plan and adjacent areas. The
Office did not alter this in the final
rules. As explained in the Preamble to
Secton 701.5, surface mining activities
can have a wide-spread Impact on the
hydrologic balance, extending for con-
siderable distance from the mine site
Itself. Moreover, Sections 507(b)(11),
508(aX13), and 510(bX3) of the Act re-
quire scrutiny of the proposed oper-
ation with respect to Its impacts on
hydrology throughout -the general
area.

2. A commenter's suggestion that
the phrase "legitimate use" be re-
placed with "beneficial use" was re-
jected, as the term "legitimate" is de-
rived directly from the Act. Another
suggestion that Section 779.17 be
qualified to provide for a waiver of the
requirements wheni there is no legiti-
mate use of water within the mine
plan or adjacent area, was rejected as
redundant. The Section only operates
if legitimate ises exist or are likely to
exist within the mine plan or adjacent
area during the lifb of the proposed
operations.

3. The proposed rule was edited to
shorten It in the final rule. No sub-
stantive change was intended, howev-
er.

§ 779.18 Climatological data.
This Section describes specific clima-

tological data which, at the request of
the regulatory authority, must be sub-
mitted as part of the environmental
resources Information in each permit
application. The authority for this
Section is found in Sections 102, 201,
501(b), 503(a), 507(b)(12), and
508(a)(5), (9) and (10) of the Act.
These data may be needed by the reg-
ulatory authority, In evaluating
whether the applicant will be able to
comply with the performance stand-
ards of Subchapter M,

1. A commenter suggested that the
words "when requested by the regula-
tory authority" be deleted. This. was
rejected because Section 507(b)(12) re-
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quires climatological data only "when
requested by the regulatory authori-
ty." To demand such data in lieu of
discretionary compliance would exceed
thq intent of the Act.

2. Commenters suggested that if cli-
matological data Is available In areas
adjacent to the proposed mine permit
area the iegulatory authority should
accept such data. It is not the inten-
tion of these regulations to levy un-
necessary burdens upon the permit ap-
plicant. Should appropriate climato-
logical data be available from Federal,
State or other reliable sources, such
data may be used.

3. A commenter suggested that the
area for which clinmatological data is
requested b" changed from the "mine
plan area" to the "proposed permit
area." The Office considered two alter-
natives. First, the Office considered
whether to make changes recommend-
ed by the commenter, who stated such
changes would parallel the legislative
language in 'Sections 507(b)(9), (11)
and (12) and 515(b)(10) of the Act
These Sections address permit require-
ments and environmental performance
standards within the permit area and
associated on or offsite or adjacent
areas. The second option was tomake
no change in the proposed permanent
language. Section 507(b)(12) of the Act
requires that climatological factors pe-
culiar to the locality of the land to be
affected may be requested by the reg-
ulatory authority.

No change in the proposed language
was made for several reasons. First, by
definition, permit area is but a portion
of the mine plan area and to request
data relative to the permit area would
require individual monitoring at each
site; this being contrary to the previ-
ous decision that data available from
adjacent areas may be utilized in the
permit application. Second, the au-
thorities cited in the first alternative
refer primarily to hydrology require-
ments. Because of the nature of clima-
tologic factors and their impact on the
various performance regulations in-
cluding hydrology and fugitive dust
control, a broader area of influence
must be considered.

4..Comments suggested that Section
779.18(c) be rewritten to comply with
Section 507(b)(12) of the Act. The
Office accepted the suggestion to
Insert the word "ranges" following
"seasonal temperature" to comply
with the Intent of the Act. Data per-
taining to and describing seasonal tem-
perature ranges will provide adequate
information In most situations to
evaluate the climatological .factors
which have-a bearing- on the perform-
ance standards of Subchapter K ,

5. Several commenters questioned
the authority of the Office to expand
the climatological data requirements-
to Include "total suspended particu-
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lates" when these data were not spe-
cifically requested by Section
507(b)(12) of the Act. The Office has
decided to delete this mandatory
aspect of the regulations. Section
779.18 of the regulations is intended to
inplement Section 507(b)(12) of the
Act which provides that the regula-
tory authority may request the appli-
cant to submit documentation on the
average seasonal precipitation, the
average direction and velocity of pre-
vailing winds, and the seasonal tem-
perature ranges. Information regard-
ing total suspended particulate levels
may be required under Section 780.15.

,§779.19 Vegetation information.
Authority.for this Section is Sec-

tions 102, 201, 501(b), 503, 504,
508(a)(2)(B) and (C), 508(a)(3), (4) and
(5), 510(b)(2) and 515(b)(19) of the
Act. This Section of -the regulations
will require that the applicant submit,
if required by the regulatory authori-
ty, a map or aerial photograph delin-
eating vegetative types in the pro-
posed permit area, reference areas
when applicable and certain adjacent
areas These requirements are consist-
ent with Sections 816.111-4816.117.

The regulatory authority may re-
quire maps-or aerial photographs and
narrative descriptions of the existing
vegetation in the permit application
for the following reasons:
: (i) To assist in evaluation of the nat-

ural vegetative capability of the site
and to determine if the operations will
be conducted In accordance with Sec-
tions 816.45-816.46, 816.97, 816.111-
816.117, and 816.133 of Subehapter K;

(li) To characterize quantitatively
the vegetation in the reference area
and permit area, for establishing com-
parability of the permit area;

(ii) To Identify those species of
vegetation that may contribute to im-
portant postraining land-use values of
the permit area, by serving as seed
sources for revegetating the land or as
important habitats for fish and wild-
life;

(iv) To help in evaluating the pres-
ent and potential productivity of the
site, which must be described in the
application under Sections 508 (a)(2)
and (a)(4) and 515(b)(2) of the Act;
and

v) To establish premining site con-
ditions for wildlife and fish habitats.

Technical literature used In the for-
mulation of this Section was as fol-
lows.
L Auclair, A. N., and Cottam, Grant IL,

1971. Dynamics of black cherry (prune ser-
otina Erhr.) in southern Wisconsin oak
forest. Ecol. Monogr. 41(2):153-177.

2. Arkley, R. -J., 1972. Factor analysis of
ecosystem components for the barrow Inten-
sive site, 1970, In Blome Symposium, U.S.
Tundra Biome, 221 pp.

3. Benton, A. H. and Werner, W. V., 19065.
Manual of field biology and ecology, 4th
Edition, Burgess Pub. Co., Minneapolis.

4. Billings, W. D. and Nooney, H. A.. 1988.
Ecology of arctic and alpine plants, Blol
Rev. 43:481-530.

5. Braun. E. L.. 1950. Deciduous forest of
eastern North America, Blakiston Co.,
Philadelphia.

6. Carter, V. A., and others, 1977. Wetland
classification and mapping In western Ten.
nessee, Proceedings of 2nd Annual William
T. Pecora Memorial Syposlun, Oct. 25-29.
1976, Sfoux Falls, S. Dak., pp. 213-234.

7. Carter, Virginia. and Burbank. J. 11.,
1978. Wetland classification system for the"
Tennessee Valley Region, TVA Tech. Note,
B-24 FWD. Morris, Tn. (In press).

8. Cowardin. and others. 1977. Clasalflca-
tion of wetland and deep water habitats of
the United States An operational draft.
Fish and Wildlife Service, Dept. of Interior.

9. Curtis. J. T.. 1959. The vegetation of
Wisconsin, an ordination of plant communi.
ties. Univ. of Wisconsin Press. Madison. 657
pp.

10. Daubenmlre, R. F.. 1968. Plant commu-
nitles, a textbook of plant synecology,
Harper and Row, New York. 309 pp.

11. Daubenmire, R. F. and Daubenmire, J.
B., 1968. Forest vegetation of eastern Wash-
ington and northern Idaho. Washington Ag.
ricultural Experiment Station Technical
Bulletin 60, 104 pp.

12. Daubenmlre, R. F., 1973. Comparison
of approaches to the mapping of forest land
for intensive management. Forestry Chron-
icle, 49:87-91.

13. Davis, J. A., 1977. An ecosystem clasi-
fication of New York State for natural re-
sources management, New York Fish and
Game Journal, 24 No. 2. pp. 129-143.

14. Deltschman, 0. H.. 1973: Mapping of
habitat types throughout a national forest,
USDA Forest Service General Technical
Report INT-11, 14 pp.

15- Goff, F. G., 1967. Methods used in
field Investigations of vegetation and solls,
In Milfred, C . and others,-Soll resources
and forest ecology of Menominee County.
Wisconsin, Univ. of Wisconsin Geological
and Natural History Survey Bulletin 55, pp.
187-189.

16. Kuchler, A. W., 1964. Potential natural
vegetation, of the cotermnous United
States, (Map and Manual). New York, Am.
Geographic Society, 116 pp.

17. 3uchler, A. W.. 1967 Vegetation map-
ping, New York, Ronald Press Co.. 472 pp.

18. Pfister, R. D., and others, 1977. Forest
habitat types of Montana. USDA Forest
Service General Technical Report No. INT-
34, 174 pp.

19. Radford, A. E.. 1977. Natural area and
diversity classification system: A standard.
ized scheme for basic Inventory of species
community and habitat diversity, Univ. of
N. Carolina Student Stores. Chapel Hill, 70
PP.

20. Society of American Foresters. 1954.
Forest cover types of North America,
Report of Committee on Forest Types. Be-
thesda. 67 pp.
- 21. Wharton, C. H., 1978. Natural environ-
ment of Georgia, Georgia Dept. of Natural
Resources, 227 pp.

22. Wielgolaski, F. E., 1972. Vegetation
types and plant blomass In tundra, Arct.
Alp. Research 4:289-306.

23. Zedier P. H., and Goff, F. G., 1973.
Size-association analysis of forest succes
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sional trend in Wisconsin, EcoL Monogr.
43:(1), pp. 77-94.

Vegetation maps, if required, should
be of a scale of 1:24,000 or larger, and
aerial photographs should be a compa-
rable scale. Mapping units should be
dhosen to delineate homogeneous
vegetative areas, but units should be
field checked for accuracy before
being'submitted with the application.

Quantitative vegetation sampling, on
the ground, is useful in establishing
species frequency, density and produc-
tivity for vegetation map units
(Kuchler, 1964, p. 375). Quantitative
sampling techniques differ from ran-
geland to forest to tundra (Kuchler,
1967, chapters 29 and 30). The follow-
ing references from the foregoing list
are believed to be most useful in de-
scribing quantitative techniques: Num-
bers 1-5, 7, 9, 12, 14, 16-17, 19-24.

1. A commenter siggebted that this
Section be deleted on the grounds that
the information requested would be
provided under Section '779.22. The In-
formation to be provided under Sec-
tion 779.22 pertains to the land uses
and use 'capabilities of the proposed
permit area. The information required
by Section 779.19 is more detailed in-
formation relating to species diversity
and ground cover and will be needed
by the regulatory authority to deter-
mine the ability of the operator to re-
vegetate the area. Information pro-
vided under Section 779.19 is likely to
be helpful in completing the analysis
required by Section 779.22 and should
be. used accordingly. Since the infor-
mation of the two Sections is intended
to be complementary and not duplica-
tive, this Section has been retained.

2. Some commenters contended that
landownership-and control of the ref-
erence area would be a problem. In
recognition of the difficulties that
may result from requiring use of a ref-
erence area, the Office has developed
the regulations to provide for the use
of reference areas or, when approved
by the regulatory authority, for the
use of other technical guidance proce-
dures to measure and determine -suc-
cess of revegetation. Thus the infor-
mation required by this Section will
relate directly to the method of meas-
uring revegetation proposed by the op-
erator and approved by the regulatory
authority.

3. Numerous commenters suggested
that this Section make reference to
Section 816.116(d), which exempts op-
erations of 40 acres or less from using
reference areas. This Section and Sec-
tion 816.116 have, as a result of this
commenter's suggestion, been rewrit-
ten and reference areas are now one of
the options that may be approved by
the regulatory authority for use in de-
termining success of revegetation au-
thority for use in determining success
of revegetation.

4. Several commenters argued that
second- and third-growth hardwood
forests, such as those In Appalachia,
do not provide adequate ground cover
to control erosion and that reference
areas should therefore not be re-
quired. They further contended that
these slow-growing species do not have
growth rates to provide quick ground
cover which will prevent erosion while
the new seedlings are maturing, and
that grasses or other quick-cover
plants must be established to stabilize
the area while plant succession occurs
and the area is stabilized by the post-
mining vegetation. As discussed in pre-
vious paragraphs, the reference area
requirements have been modifled.
Also, Sections 816.116 and 816.117 set
forth minimum ground cover and
seedling number requirements that
are Intended to minimize erosion.

5. A commenter suggested that
aerial photos as well as maps have
utility when delineating vegetative
communities. It was contended that
the use of aerial photos should be pro-
vided for n the regulations. In recog-
nition of the utility of aerial photos,
the regulations have been changed to
provide for the use of a map or aerial
photos when required by the regula-
tory authority.

6. Commenters sgested tha# a
vegetative map should always be re-
quired. Since the most effective means
of describing the vegetative cover and
the adequacy of the information,
whether by a map, aerial photo or nar-
rative description, must be determined
on a case-by-case basis, the Office de-
cided that the regulatory authority
needs the option to determine what
descriptive materials are necessary to
describe adequately the vegetation of
the area to be disturbed.

7. Several commenters contended
that this section should require Infor-
mation on vegetative cover, density
and species diversity. The regulations
require vegetative cover ad productiv-
ity, as related to revegetation succezz,
as well as the option of requiring a
narrative description of the vegetative
communities. Thus, the regulatory au-
thority can require information rela-
tive to density and diversity. This In-
formation may not be esential to the
permit review n some cases, so the
Office has decided to leave the degree
of detail to the discretion of the regu-
latory authority.

8. Commenters suggested that vege-
tation data on the adjacent area would
not be necessary in the ipermit applica-
tion because the land Is to be restored
to the premining condition, and conse-
quently the adjacent area would not
be affected. Since the regulatory au-
thority will be required to make an in-
formed decision on wildlife habitat as
well as on any threatened and endan-
gered species or their habitat, the re-

quirement for vegetation data for ad-
Jacent areas is retained.

9. Commenters suggested that refer-
ence areas should be denuded and
then revegetated using the same spe-
cies called for in the mining plan.
They contended that denuding would
demonstrate the ability of the site to
revegetate and would be a good stand-
ard to use in measuring success. Since
denuding the area would not illustrate
ground cover equal to or better than
that which would occur on a nondis-
turbed area and because denuding
would expose additional acreage to
wind and water erosion, the suggestion
has not been accepted.

§ 779.20 Fish and wildlife resources infor-
mation.

Authority for this Section Is found
In Sections 102, 501(b), 503, 506,
507(bXll), 508(a), 510(b) and 515(b) of
the Act, the Endangered Species Act
(ESA) and regulations of the US. Fish
and Wildlife Service adopted under
the ESA, and the Fish and Wildlife
Coordination Act.

Under Section 779.20(a), each permit
application must include a study of
fish and wildlife and their habitats
within the mine plan area and the ad-
Jacent areas where effects on such re-
sources may reasonably be expected to
occur. The area to be studied will at a
minimum, be the area to be covered by
the mine plan, and may extend
beyond the mine plan area to adjacent
areas In which fish and wildlife and
their habitats may be affected by the
mining operation.

Under Section 779.20(b), permit ap-
plicants must contact the regulatory
authority prior to initiating studies.
The regulatory authority, in consulta-
tion with appropriate fish and wildlife
agencies, will determine the scope of
studies.

The regulatory authority will make
the determinations of the areas of
study and the required detail of study
In accordance with the procedures in
Section 779.20(c). This Section re-
quires that all such determinations be
based on the availability of three
sources of information which include
existing fish and wildlife resource pub-
lications, and written recommenda-
tlons from State or Federal agencies
having responsibilities for fish, wild-
life, or habitats which may be affected
by the minlng operation.

The studies required by this Section
will enable the regulatory authority to
determine whether the applicant will
be able to comply with Section 816.97
of the performance standards. All
permit applicants must comply with
this Section.

Numerous comments were received
on this Section of the proposedregula-
tions. Commenters' recommendations
are discussed as alternatives in the
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context of the major issues identified,
and final regulations. The following
Issues were raised by commenters.

1. Commenters addressed whether
fish and wildlife studies are necessary
or appropriate to implement provi-
sions of, the Act. Numerous com-
menters addressing this issue support-
ed the need for studies of fish and
wildlife. Other commenters recom-
mended the following alternatives.,

(a) Commenters suggested that stud-
ies of fish, wildlife, and their habitats
are not appropriate, unless harm to
fish and wildlife or their habitats has
been identified by the regulatory au-
thority: Commenters added that re-
quirements of Section 515(b)(24) do
not apply unless adverse effects havd
been identified, and recommended
that permit application, requirements
of Section 779.20 apply only if request-
ed by the regulatory authority. Other
commenters recommended deletion of
Section 779.20 from the regulations
stating that such studies are not spe-
cifically required by the Act.

Commenters stated that mining will
be conducted under permits as pro-
vided by the Act; therefore, studies are
Inappropriate outside the permit area.
These commenters recommended that
Section 779.20 be changed to confine
the area of study to the permit area
rather than the mine plan area and

-adjacent areas in which wildlife may
be affected.

(b) The Office has determined that
the regulatory authority must have
the results of the study to determine
the potential adverse effects of mining
on fish and wildlife. The requirements
of Section 780.16 are necessary to
meet Section 515(b)(24) of the Act
which requires the use of "best tech-
nology currently available" to mini-
mize the adverse effects of mining on
fish, wildlife, and related environmen-
tal values and to enhance such. re-
sources. where practicable. Further,
the Endangered Species Act precludes
actions adversely affecting critical
habitats of threatened or endangered
species. Compliance with these re-
quirements cannot be evaluated with-
out the information required in this
Section of the regulations. The study
may consist of the compilation of ex-
isting information, as well as site-spe-
cific information provided'by the ap-
plicant.

The regulatory authority will then
determine, with appropriate guidance
of wildlife agencies, what additional
new information will be needed to un-
derstand fully the type and degree of
adverse effects which may be antici-
pated. The study, therefore, is the
basic means by which potential ad-
verse effects are determined.

(c) The Office has determined that,
although the application is for the
permit area, effects on fish, wildlife, or
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related environmental values will not
be confined necessarily to that area.
This is especially true when fish or
wildlife utilize the permit area or the
mine plan area as part of their total
habitats.

When a wildlife habitat component,
such as a water, food, or cover is re-
duced or destroyed, the utility of the
pntire habitat is limited or destroyed
depending on the availability of such
components elsewhere in the habitat.
For example, if the only available
water source for a wildlife population
occurs in a permit area and this water
source is destroyed or impaired by
mining, the entire habitat becomes un-
usable, because available water would
be reduced or eliminated. (Odum,
1971, Fundamentals of Ecology, pp.
117-125; Moore and Mills, 1977, An en-
vironmental guide to western surface
mining, Part H, pp. 1I 104-133.)

Moreover, disturbances of the
permit area may displace fish and
wildlife -into surrounding areas, thus
increasing population densities in
those areas. A given area of habitat
will support only a given number of
most kinds of animals. When animal
populations are already high, this
over-population *resulting from dis-
placement of wildlife from mine sites
could cause increased density-depend-
ent mortality through specific or
inter-specific competition. Such densi-
ty-dependent mortality is likely, espe-
cially in cases of highly territorial
wildlife species. (Odum, 1971, pp. 195-
202, 209-211.)

In addition, offsite impacts such as
water quality degradation, and erosion
may affect fish population outside the
permit area and mine plan area.
(Moore and Mills, HI-109-139.) The
Act mandates that such effects on
fish, wildlife, and their habitats be
minimized regardless of where such ef-
fects may occur.

Such information may be necessary
for the mine plan, as well as the
perinit area, and may be usable for
subsequent permit applications for the
operation, thus reducing study needs
for future permits. For further discus-
sion of this question in the context of
the definitions of mine plan area,
permit area, and adjacent area, see the
preamble discussion for Section 701.5.

2. Commenters stated that reclaim-
ing land to other uses would be incom-
patible with fish and wildlife use.
.Therefore, studies on land designated
for uses other than fish and wildlife
would be non-productive. According to
commenters, the requirements of Sec-
tion 779.20 should be restricted only.to
those operations where the postmin-
ing land use will be fish and wildlife.

The Office has concluded that Sec-
tion 515(b)(24) of the Act requires the
minimization of adverse effects from
all surface coal mining and reclama-

tion operations. This performance
standard is mandated regardless of
postminng land uses. The Act also re-
quires that postmining land uses
employ best technology to minimize
adverse effects and enhance wildlife
where practicable. Adverse effects df
incompatible land uses may be expect-
ed to be greater than the uses which
are compatible with wildlife. The rec-
ommendation made by commenters

'would relieve operators from minimi-
zation of adverse effects of incompati-
ble land uses. However, the Office
finds that this argument does have
some merit and has attempted to ac-
commodate It to some extent. Exemp-
tion from studies cannot be granted
for the reasons already stated above.
However, the performance standards
make allowances for the regulatory
authority to exempt certain enhance-
ment practices for wildlife where post-
mining land uses are incompatible
with wildlife (Section 816.97(d)(11)).

3. Commenters addressed the degree
of detail required for studies pursuant
to Section 779.20. Commenters stated
that fish and wildlife numbers and be-
havior are very difficult to study, and
are not affected directly from mining,
as much as they are indirectly
through disturbance of their habitats.
Therefore, requirements of Section
779.20 should emphasize studies of
habitats, rather than populations of
fish and wildlife.

Commenters also recommended that
Section 779.20 Include study of lesser
forms of invertebrates as well as
higher animals. The commenters state
that such lesser forms are Important
to food chains and ecosystems balance.

The Office agrees that study of
habitats is very important to minimi-
zation of effects resulting from habi-
tat disturbance and has modified Sec-
tion 780.16 of the reclamation plan
rules, to include fish, wildlife and their
habitats. Studies of populations inay
be required only for species of flsh and
wildlife Identified pursuant to Section
780.16(c). Food chains, including lesser
forms of life, are often very Important
parts of habitats. (Odum, 1971, pp.
369-375.) The addition of the term
"habitat" in Section 779.20(a) extends
the requirements to all animals or
habitat components Important to the
well-being of fish and wildlife, includ-
ing lower forms Important in food
chains. Therefore, 'further change In
the wording of Section 779.20 to em-
phasize study of lower forms Is not
necessary. The consultation process
should identify and require studies of
those lesser forms which are threat-
ened or endangered, or are considered
essential to support other higher
forms of special interest species Identi-
fied in Section 780.16(c).

4. Commenters stated that appli-
cants cannot conduct fe Office has de-
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termined that there is no authority in
the Act to waive requirements of Sec-
tion 779.20 on the basis of land owner-
ship or control: It is incumbent on the
operator to comply with the minimum
,requirements of the Act and to do all
-things necessary to assure his ability
'to comply., This includes obtaining
-access needed to comply with require-
ments of Section 515(b) (24) of the
Act.

5. Commenters recommended that
Section 779.20 require that studies
only include available published infor-
mation. Commenters' rationale for
this recommendation is that it is too
costly to collect new information.
However, no information concerning
specific costs of studies was supplied
by the commenters. Other corn-
menters recommended that Section
779.20 provide for waiver of studies
when existing information is adequate.
Still other commenters recommended
that Section 779.20 be revised to re-
quire studies to include data other
than that available only from second-
ary sources. Specifically, new site-spe-
cific data should be required.

The Office agrees that a minimum
amount of site-specific information
almost invariably is required to deter-
mine the applicability of secondary in-
formation to specific sites. As stated in
the preamble for Section 779.20 of the
proposed regulations, the Office has
changed the wording of Section 779.20
to indicate in Paragraph (c) that sIte-

:specific information is required in
each permit application. However, the
-Office has concluded that the regula-
tions as written provide adequate dis-
cretion for the regulatory authority to
determine levels of detail for studies
based on the adequacy of existing in-
formation.

Additionally, although site-specific
information is required by Section
'779.20(c), the requirements concerning
the area and detail of study should
ensure that most applicable informa-
tion, for the entire area in which fish
and wildlife and their habitats may be
affected, will be collected and supplied
with the initial permit application.
This will have the effect of reducing
needs for studies for subsequent
permit applications within a given
mine plan area.

6. Commenters questiofned the allo-
cation of authority for determining
the level of detail required in fish and
wildlife studies. Eight different recom-
mendations were made by the com-
menters.

Commenters recommended that,
since State wildlife management agen-
cies have the necessary expertise to
determine "best technology currently
available", the scope of the study con-
_ducted pursuant to Section 779.20
should be determined by these agen-
cies.

Other commenters recommended
that because State wildlife agencies
often do not have authority which ex-
tends to species not on the respective
State game lists, and since State con-
servation agencies have greater capa-
bilty in the area of all wildlife species,
then the level of detail should be de-
termined by the State conservation or
resource agency.

Other commenters stated that State
agencies do not have responsibility or
authority over management or protec-
tion of migratory species, endangered
species, or other Federally-protected
species of fish and wildlife. Therefore.
State wildlife agencies and Federal
wildlife agencies should determine the
scope of studies for species within
their respective areas of responsibility.

Commenters recommended that
State wildlife agencies and State and
Federal land management agencies
should determine the level of detail
for studies, since both have wildlife
management or habitat management
responsibilities, authorities, and exper-
tise.

Commenters suggested strengthen-
ing Section 779.20 by providing speclf-
ic minimum study requirements, suffI-
cdent to remove all discretion of the
regulatory authority. These com-
menters stated that leaving discretion
to regulatory authorities without
minimum standards provided In the
regulation will not ensure that "best
technology currently available" will be
.used as required In the AcL

Commenters recommended that the
level of detail be determined solely by
the regulatory authority. Commenters
recommended that levels of detail be
determined on a case-by-case basis, be-
cause of varying species, topography,
climate, and other factors would
create such diverse circumstances that
one set of study guidelines could not
be made to apply. Commenters recom-
mended that Section 779.20 be modi-
fied to reduce the level of detail re-
.qulred in wildlife studies.

The final regulations provide, in Sec-
tion 779.20(c), that State wildlife man-
agement agencies will be consulted In
the process of determining levels of
detail of studies, and that Federal
wildlife agencies be consulted with re-
spect to their specific wildlife protec-
tion or management role. Further,
Section 779.20 provides for consulta-
tion with State and Federal land man.
agement or conservation agencies
when habitats administered by such
agencies may be affected by mining
operations.

The Office agrees that State wildlife
agencies have expertise to aid the reg-
ulatory authority In determining the
scope of studies. However, In some
States, the State wildlife agency does
not have authority to manage non-
game fish or wildlife species. If such

authority exists, It may rest with
other agencies within a State such as a
State conservation agency. Therefore,
the expertise and responsibilities of
other agencies which may have broad
authority for nongame wildlife species
must also be considered in the deter-
mination of levels of details for wild-
life studies.

Further, many Federal or State
agencies manage lands which contain
Important wildlife habitats which may
be affected by mining. Such agencies
Include State and Federal forest man-
agement agencies, park management
agencies, and State or Federal multi-
ple-use land management agencies.
Close coordination will be required to
ensure that best technology is utilized
In protection, enhancement, or resto-
ration of such habitats.

The final regulation allows studies
to be designed on a case-by-case basis
for each mine area. The discretion of
the regulatory authority is not, howev-
er, absolute, in that detail of studies is
Tequired to be in accordance with writ-
ten guidance from agencies having re-
sponsibilities and expertise in fish and
wildlife matters. It is the intent of the
regulations that guidance obtained
from agencies consulted be utilized in
the determination of the area to be
studied and the detail with which
studies are conducted. This procedure
should provide needed flexibility to
use best technology to protect fish and
wildlife, and ensure that information
-provlded by the consulted wildlife ex-
perts may be utilized to minimize ad-
verse Impacts as required in Section
515(b)(24) of the Act.
7. Comments were received which

addressed whether certain mining op-
erations or activities should be exempt
from Section 779.20. Some corn-
menters recommended that small
mine operations be exempt from the
requirements of Section 779.20 be-
cause of high cost. No cost estimates
were given, however.

Other commenters recommended
that small operations should be
exempt on the basis of area disturbed,
rather than tons of coal mined, since -
surface acres of disturbance more di-
rectly relates to effects of mining on
fish and wildlife. Other commenters
recommended that all mining oper-
ations in mining-intensive areas or
areas previously disturbed by mining
be exempt from the requirements of
Section 779.20.

Other commenters recommended
that the Office provide that no mining
operation, regardless of size, be
exempt from requirements of Section
779.20. These comments stated that
many small operations have signifi-
cant effects on environmental values,
and that exemption of such operations
would be contrary to the Act.
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The Office has decided that all oper-
ations must comply with this Section
of the regulations. Many mining oper-
ations may be classified as "small".
Large numbers of such operations dis-
turb significant cumulative areas of
land. Further, the -cos;t of fish and
wildlife. studies necessary for permit
applications is estimated to range
from. less than one additional cent to
two cents per ton of coal mined, for
any alternative for which costs were
analyzed, according to the Office's
Regulatory Analysis. Based upon this
analysis and the requirements of the
Act, the Office has decided that all op-
erations, regardless of size, must
comply, with Section 779.20.

The Office believes that where wild-
life use has changed as a result of in-
tensive mining or previous disturbance
of habitat, prcticability for enhance-
ment, pursuant to Section 515(b)(24)
may be very high. Restoration in areas
which have been significantly dis-
turbed by past mining is an important
aspect of the Act as evidenced in Title
IV. Exemption of areas from the re-
quirements of Section 779.20, solely on
the basis that intensive mining has oc-
curred in the past or a given tract of
land was previously disturbed by
mining, would not be in compliance
with requirements of Section
515(b)(24), and no authority can be
found in the Act to provide such ex-
emptions. Therefore, the final regula-
tions provide no exemptions from the
requirement to perform studies of fish
and wildlife and their habitats.

§ 779.21 Soil resources information.
Authority for this Section is found

sections 102, 201(c), 501(b), 503(a), 504,
507(b)(9)and (11), 508(a), 510(b), and
515(b) of the Act. This Section re-
quires that permit applications con-
tain descriptions of the soil resources
of the mine plan area, through a soil
survey, to enable the regulatory au-
thority to make determinations under
Sections 515(b)(2), (4), (5) and (6) of
the Act. Also,' the applicant must
submit results of analysis, trials and
tests required by the regulatory au-
thority, where the applicant is propos-
ing to use selected overburden materi-
als instead of, or as a supplement to,
topsoil in the proposed reclamation
process. This information is necessary
to enable the regulatory authority to
determine If the applicant can comply
with the performance- standards of
Sections 816.25, 816.111-816.117 and
816.133 of Subchapter K.

The requirements of Sections 779.21
and 779.26 of the proposed regulations
were combined .into Section 779.21,
and Section 779.26 was deleted. The
two Sections related specifically to the
topsoil-removal requirements of Sec-
tion 816.22 and the revegetation re-
quirements of Sections 1 816.111-
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816.117. By combining the Sections,
OSM intends to clarify that relation-
ship. The requirements of the pro-
posed Section 779.21 are now in Sec-
tion 779.21(b). Also, additional
changes in this gection resulted from
the Office's consideration of changes
proposed by commentqrs.

Several' commenters argued that a
soil map is only ,a visual depiction of a
soil survey. Some stated that coopera-
tive surveys and associated maps
should provide adequate soil-resource
information, while others contended
that requiring a soil map exceeds the
authority of, the Act except when'
prime farmland is present. Other com-
ments suggested that soil information
requirements should be limited to the
information in'the applicant's posses-
sion or in published reports.
'The Office concurs that a soil map

does not contain adequate narrative
on which the regulatory authority can
base a decision, and that a soil survey
composed of a map and supporting
soil-resource descriptions contain ade-
quate information upon which capabil-
ity and potential productivity can be
reliably predicted.

Since commenters were not able to
suggest a way by which the require-
ments for a discussion of the charac-
teristics of a mine plan area, required
by Section 508(a)(3) of the Act, could
be satisfied by an applicant if soil-
survey information-was not provided,

-the Office has determined that the ap-
plicant should provide adequate soil-
survey information, to include soil
identifications, soil descriptions and
present and potential productivity of
existing soils, on which the regulatory
authority can make a determination of
the adequacy of the reclamation plan.
Further, the comments suggesting
that soil-information requirements be
limited to information in the appli-
cant's possession or in published re-
ports have been rejected because this
information can be obtained by quali-
fied personnel using standard soil-
survey procedures and is to be used as
the basis for determining productivity.
As explained in the preamble discus-
sion of the definition for "sol survey"
in Section 701.5, it is intended that
soils information be obtained in ac-
cordance with the procedures of the
National Cooperative Soil Survey.

Cornmenters suggested the regula-
tions require that the soil map be pre-
pared 'by a qualified professional soil
scientist. The commenters contended
that soil maps will not be meaningful
unless prepared by competent people.
The Office feels-the current require-
ment that map units be prepared ac-
cording to the standards of the Na-
tional Cooperative Soil Survey is ade-
quate to assure conforiity to estab-
lished standards so that maps can be
readily interpieted andare reliable.

§779.22 Land use information.
Statutory authority tor this section

is found in Sections 102, 201(c), 501(b),
507(b) (14), 508(a) (2), through (5), (8),
(10), (13) and (14), 510(b) (2) and (10)
of the Act. The following technical lit-
erature was used in developing this
section:

1. Toth, R., Criteria in Land Plan-
ning and Design, Landscape Architec-
ture, 62(1), 1971.

2. Moore, G.T., Emerging Methods
in Environmental Design and Plan-
ning. MIT Press, Cambridge, Mass.
1970.

3. Johnson, A.H., et al., Landscape,
Analysis for Ecologically Sound Land'
Use Planning. Dept. of Landscape Ar-
chitecture and Regional Planning.
University of Pa., Phil., Pa, 1978.

4. Thurow, C., et al. Performance
Controls for Sensitive Lands. Ameri-
can Society of Planning Officials Plan-
ning Advisory Service. Reports No.
307, 308. Am. Soc. of Planning Offi-
dials, Chicago, Ill. 1975.

5. McHarg, I.L. Design With Nature,
Natural History Press. Garden City,
N.Y. 1969.

6. McHarg, I.L.,' Juneja, Narendra,
Meyers, C.R., Jr., and Sutphin, D.F.,
1968, The Least Social Cost Corridor
for Richmond Parkway. (Prepared by
Wallace McHarg Roberts and Todd,
Philadelphia, Pa.) New York City De-
partment of Parks.

The information required under this
section is necessary to enable the regu-
latory authority to evaluate' the appli-
cant's plan to restore the affected area
to the condition required by Section
816.133. The most cost-effective and
least environmentally damaging land
uses can be Identified and developed to
a large degree by Identifying the
area's characteristic properties and ca-
pabilities. (McHarg, 1969 p. 32: 55-65,
103-115; 127-151; Thurow 1975 p. 3
and McHarg et al., 1968, p. 2-4.)

Section 779.22 has been renumbered
and relettered for greater clarity. In
addition, the last sentence of proposed
Section 779.22(b), description of uses
preceding mining, has been moved to
Section 779.22(b)(5) of these regula-
tions. Other editorial, non-substantive
changes have been made by the Office
since this section was proposed,

As proposed, Section 779.22 required
the listed information for lands within
the mine plan area but 779.22(b) did
not specify a geographic area. Section
779.22(a) now requires information
only with respect to the permit area.
This change was made to reduce the
burden on the permit applicant and
because the detailed data and analysis
required by 779.22(a) Is most necessary
for the area to be mined within the
permit term which, Is susceptible to
change as a direct result of mining,
Data on the area outside the permit
area could change significantly during

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



the term of the permit without regard
to mining activities and is more appro-
priately gathering as new areas are
permitted. Section 779.22(b) calls for
information on previous mining activi-
.ties within the proposed mine plan
:area. A wider base information is nec-
essary under this section in order to
determine the cumulative impacts of
the mining operations. This informa-
tion is unlikely to change significantly
during the permit term and should be
used .by the regulatory authority and
the operator to assure that the new
mining is conducted in a manner
which, where possible, mitigates prob-
lems that were caused by previous
mining activities. Section 779.22(c)

-also requires information for an area
larger than the permit area. Informa-
tion on existing land uses and classifi-
cations in the proposed mine plan area
and adjacent area is necessary to make
the findings required under Section
816.133 that the planned post mining

* land use is compatible with surround-
ing land uses, policies and plans. The
information is more general than that
required under Section 779.22(a) and
its collection should not cause unrea-
sonable burdens on the applicant.

A few commenters objected to a
number of provisions in Part 779, in-
cluding Section 779.22, stating that
such voluminous data requirements
are expensive and inflationary. The
.Regulatory Analysis has evaluated the
costs of regulations within Part 779
which require data similar to that re-.
quired by Section 779.22 (Sections
779.20, 780.16, 783.20 and 784.21,
permit application requirements for
fish and wildlife resources). The Regu-
latory Analysis evaluated a group of
alternatives for these sections of the
regulations ranging from a detailed
survey of all species to less detailed in-
ventories and/or plans. The incre-
mental cost for these alternatives did
not in any case exceed one cent per
ton of coal. The land use information
requirements of Section 779.22 require
less detail than the most costly fish
and wildlife requirement analyzed in
Regulatory Analysis. Thus, it can be
assumed that the incremental cost of
Section 779.22 will not be significant,
even allowing for uncertainty and
error.

Section 779.22(a)(1) requires filing a
map and supporting narrative describ-
ing the uses of the land existing at the
time the application is filed. All sig-
nificant uses within the proposed
permit area should be described re-
gardless of how small a geographic
area the use or activity occupies. To
the extent possible, the narrative
should describe uses using the catego-
ries defined in Section 701.5. The his-
toric use of the land also must be de-
scribed if the pre-mining land use was.
-changed within 5 years preceding the

RULES AND REGULATIONS

,beginning of the proposed mining op-
eration. Some commenters stated that
there is no statutory authority for re-
quiring a map. Section 779.22(a)(1) Is
specifically required by Section
508(a)(2)(a) of the Act, and such infor-
mation is traditionally documented on
maps. The Office believes such a map
is a necessary and useful tool in com-
paring the pre-mining and proposed
post-mining uses and will be required
for making decisions under these regu-
lations. Thus, the map requirement
has been retained.

Some commenters suggested that a
period of time should be added in Sec-
tion 779.22(aX1) to indicate how far
back the historical use description
must extend. Setting a specific time
period could result in data not needed
by the regulatory authority In some
cases while in other cases failing to
provide critical information. The
Office believes that the regulatory au-
thority should determine the appro-
priate period for information on his-
torical use based on the nature of
changes that have occurred and local
conditions and trends. Thus, no specif-
ic time has been added to this subsec-
tion.

A few commenters suggested that
the historic use of the land should be
described where the pre-mining use
was changed within the 20 years pre-
ceding the beginning of the proposed
operation. They gave no basis for ex-
tension of this time period an addi-
tional 15 years. The Office believes
that the additional time may be un-
necessary in many cases for purposes
of comparing uses, and could be bur-
densome to applicants. Therefore, this
comment was not accepted and no
change was made.

Section 779.22(a)(2) requires that
the application include a narrative of
the capability of the land to support a
number of uses and a narrative of the
productivity of the land within the
proposed permit area. This informa-
tion together with the environmental
information required under this Part
and the land use information required
under Section 779.22(a)1) should pro-
vide the foundation for a comprehen-
sive analysis of the environmental, en-
gineering and economic factors which
must be molded into the complete rec-
lamation plan.

Several comments were received on
Section 779.22(a)(2XiI). Some com-
menters suggested that this section
reference the Soil Conservation Serv-
ice of the Department of Agriculture
as the source for productivity studies
and yield data. Allowing the use of
studies from public agencies should
add flexibility and lower the costs of
obtaining such data while maintaining
reliability for use in decislon-making.
The Office has determined that a
broader base of Information is desir-
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able. As a result, this section has been
revised to reflect that the sources for
such information may be the Soil Con-
servation Service, State agricultural
academic institutions, or State natural
resource or agricultural agencies.

Some commenters suggested that
"average yield" should be defined. The
Office considered defining this term or
setting forth guidelines for determin-
ing average yield, but believes a defini-
tion is unnecessary. Average yield has
a common meaning in the field of pro-
ductivity studies and the Office in-
tends that meaning to be applicable
under this section.

Section 779.22(b) requires informa-
tion on the mine plan area if it has
been previously mined. The required
information, if available, includs
type of mining method used, coal
seams or other mineral strata mined,
extent of coal or other materials re-
moved, approximate dates of past
mining, and land uses preceding
mining. A few commenters. stated that
It may be difficult to ascertain the
dates of past mining to any degree of
accuracy. The Office recognizes that
obtaining exact data of past mining
may be difficult. Therefore, the Office
had determined that only approxi-
mate dates need be provided. This
change is reflected in Section
779.22(b)(5).

Some commenters suggested that de-
termination of pre-mining uses may be
difficult, particularly in cases where
mining was completed many years
prior to submission of an application.
Some commenters suggested that such
information be required "to the extent
possible." The Office recognizes that
information on pre-mining land use
may not always be readily available
but believes that reasonably accurate
estimates of pre-mining land use can
be obtained from local planning and
zoning data and the records of county
offices. The Office has determined
that no additional language is neces-
sary since this subsection already pro-
vides that information be submitted
"if available."

Some cornmenters suggested a soil
map requirement be added to Section
779.22 since soil maps would be useful
in determining land productivity. The
Office does not agree, however, be-
cause soil maps customarily describe
land in terms of chemical and physical
properties rather than in terms of uses
of the land. Accordingly, this com-
ment was rejected and no change was
made.

Section 779.22(c) requires that the
application contain a description of
the existing land uies and land use
classification (under local law) of the
mine plan and adjacent areas. This in-
formation is necessary to enable the
regulatory authority to make decisions
on proposed alternative land uses, par-
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ticularly the finding of compatability
with existing, land use policies and
plans. The reader is referred to the
Preamble discussion for Section 783.23
(Land Use Information for under-
ground mining applications) which dis-
cusses the comments which led to the
addition of this subsection. .

Many comnnenters suggested that a
number of revisions be made and lan-
guage added to provide sigificantly
greater protection for what are com-
monly termed "cultural resources."
The principal suggested revisions and
additions can be generally described as
follows:

(a) in Part 776 (General require-
ments for coal exploration), add a re-
quirement that the map showing areas
to be substantially disturbed indicate
existing archeological features,

(b) in Parts 779- (Surface mining
permit applications-minimum. re-
quirement for information on environ-
mental resources) and Part 783 (Un-
derground mining permit applica-
tions-minimum requirement for in-
formation on environmental re-
sources), add a new Section entitled
"Cultural Resources Information."
This Section would require a descrip-
tion of all known archeological, his-
torical and cultural sites and their sig-
nificance. Furthermore, this Section
would require Jdentification -and as-
sessment of such characteristics of the
site under regulations of the National
Park Service (36 CFR Part 60);

(c) add a new Section entitled "Cul-
tural Resources *Plan" In - Part 780
(Surface mining permit application-
minimum requirements for r6clama-
tion and operation plan) and: in the
companion underground mining regu-
lations, Part 184;

(d) and Insert additional language in
the performance standards for surface
and underground mining relating to
protection of fish, wildlife, and related
environmental values (Sections 816.97
and 817.97). This- language would re-
quire that operators report archeologi-
cal, historic or cultural materials dis-
covered during mining to appropriate
State officfals.. The majority of these
comments cited section 515(b)(24) of
the Act as possible authority- for -e-
quiring the suggested degree of protec-
tion for cultural resources. Section
515(b)(24) proVides that all surface
coal mining and reclamation oper-
ations, shall "to the extent possible
using the best, technology currently
available, minimize disturbances and
adverse impacts of the operation on
fish, wildlife, and related efivironmen-
tal values, and achieve enhancement
of such resources where practicable."
The office acknowledges that this gen-
eral statutory language could be said
to authorize imposition of the suggest-
, ed additional regulatory requirements.
However, the legislative history which
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could support this reading of the stat-
ute is ambiguous.

Numerous commenters also suggest-
ed that additions and revisions similar
to those discussed in the preceding
paragraph Wi protecton for cujtural
resources be added to ,the regulations
to provide a' significantly "gieater
degree of protection 'or visual and es-
thetic resources. The above discussion
is equally applicableto this I sue.

Because many .,of these coxiinents
suggested essentially new regulatory
material which neither the Office nor
the public have had an opportunity to
adequately consider, they are not
being adopted at this time.

§ 779.23 Maps, plans and cross-sections,
preparation.

Section 779.23(a) of the proposed
regulations was tiansferred to Section
779.25. Section 779.23(b) of the pro-
posed regulations was -transferred to
Section 771.23(e).

§ 779.24 Maps: General requrements.
This section sets forth general re-

quirements for maps which must be
inchided in the permit application.
The 12 subsections of Section 779.24
are summarized below and the statu-
tory authority for each subsection is

'noted. These informational require-
ments are intended to provide the reg-
ulatory authority with easily accessi-
.ble information on the potential
impact of the mining operation on the
resources and facilities in the area.

As proposed, Section 779.24 was pre-
faced with a statement that the maps
required "be prepared in accordance
with Section 779.23 . . ." Proposed
Section 779.23(a) would have required
that all maps, plans and cross sections
included in a permit application "be
prepared by or under the direction of,
and certified by a qualified registered
professional engineer or -professional
geologist, with assistance from experts
in related fields such as land surveying
and landscape architecture." (43 Fed.
Reg. 41840). The Office received many
comments on proposed Section
779.23(a) and its companion section in
the underground mining permit appli-
cation requirements, Section 783.23(a).
Those comments which suggested that
land surveyors, landscape architects,
and soil scientists be given a. larger
role in the preparation of maps, plans
and cross sections are discussed below.
The reader is also referred to Sections
779.25 and 783.25 (Cross sections,
maps and plans) and Sections 780.14
and 784.23 (Operation Plan: Maps and
Plans) of the final regulations where
the limitations on who must prepare

- and certify certain listed, maps, plans
and cross sectlons are contained. The
preambles to those sections discuss
and dispose. of additional comments
which are not discuss ed here.. ,,,

Numerous commenters objected to
proposed Section 779.23(a) as preclud-
ing land surveyors and other profes-
sionals from independently preparing.
the numerous maps, plans and crops
sections which must be included in a
permit application. Several qom-

-menters stated that, ,in many states,
land surveyors have historically pr -
pared many of the maps and plans rq-
quired for mining permit appllcationq.
Some commenters stated that pro-
posed Section 779.23(a) appeared to be
in conflict with some existing state
laws'regarding, for example, prepara-
tion of boundary maps. Commenters
suggested that the regulations be re-
vised to permit land surveyors and
other professionals to prepare permit
application -materials. Alternatively,
some commenters suggested that the
regulations allow the regulatory au-
thority to set minimum qumlifications
of those who prepare maps. plans and
cross sections.

Sections 507(b)(14), 515(b)(10)(B)(ll).
515(b)(13) and (f), 515(b)(22)(H),
515(c)(3)(B)(vil), 515(c)(4)(E) (incorpo-
rating 515(b)(22)(H) by reference),
515(d)(1), (incorporating 515(b)(22)(H)
by reference), 515(e)(3)(B), 515(e)(4)
(incorporating 515(b)(22)(H) by refer-
ence), and Section 515(b)(5) and (f) of
the Act expressly require that certain
maps, plans and cross sections be de-
veloped by or under the direction of
professional engineers and In some
cases geologists. These provisions of

- the Act are clear ,and unambiguous
and, accordingly, the Office may not
waive their requirements. Therefore,
as to the types of maps, plans and
cross sections listed in the above Sec-
tions of the Act, the Office has fol-
lowed the exact language In the Act in
adopting the regulations. (See, for ex-
ample, Sections 779.25(e), 780.14(c),
783.25(e), and 784.11(c) of the regula-
tions). The Office has no general au-
thority to grant variances from the
provisions of the Act. (In Re Surface
Mining Litigation, 452 F. Supp. 327,
338, (D. D.C. 1978)). With respect to
those provisions of the regulations
which require technical materials
which the Act does not specifically re-
quire that an engineer or geologist be
responsible for preparing, the Office
has determined, based on the public
comments received, that land survey-
ors and other qualified professionals
may prepare those types of technical
materials. Thus, these professionals
may prepare any of the technical ma-
terials listed in Sections 779.24(a)
through (k). Accordingly, the intro.
ductory sentence which referred to
proposed Section 779.23(a) has been
eliminated. The regulatory authority
is free to set minimum ,requirements
for the qualifications of those who will
prepare the materials required by Sec-
tion 779.24, but the Office did, not
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make such a requirement mandatory
n the regulations.
Section 779.24(a) requires a map

showing the- boundaries of lands and
-the names of the present owners of
record (surface and subsurface) nclud-
,d in or contiguous to the permit area.
Authority is Section 507(b)(1), (2) and
(13) of the Act. As originally proposed,
this Section would have required this
information with respect to the mine
plan and adjacent area. The change
was made because the information is
only needed for the area to be mined
within the term of the permit applied
for and for, areas adjacent to the
permit area which will be most direct-
ly affected by mining operations.
Some commenters -suggested that
"subsurface" areas be deleted and that
Section 779.24(a) should be restricted
to coal to be mined rather than In-
clude map information on all minerals.
These suggested changes were not
made. As presently drafted, Section
779.24(a) is in accordance with the ex-
press requirements of the Act.

Section 779.24(b) requires identifica-
tion of the boundaries of land within
the proposed permit area upon which
the applicant has the legal right to
enter and begin mining activities. Stat-
utory authority for this is Section
507(b)(9) of the Act. As proposed, this
Section would have required this in-
formation with respect to the mine
plan area. The change to permit area
has been made because the applicant"
may not and need not have the legal
right to mine the entire mine plan
area at the time of the initial permit
application. A map-showing the areas
that the applicant can legally mine is
needed to determine. the maximum
extent of the proposed operation.

Section 779.24(c) requires identifica-
tion of all areas proposed to be affect-
ed over the estimated life of the pro-
posed activities together with a de-
scription of the size, sequence and
timing- of mining-of subareas for which
it is anticipated that additional per-
mits will be sought. Authority for this
Se.ction is found in Sections 507(b)(8)
and 508(a)(1) of the Act. The total
impact of the operation on the envi-
ronment cannot be assessed without
knowing the total area to be mined,
when and where it is to be done, and
any additional areas expected to be
mined. Some commenters suggested
that Section 779.24(c) be deleted in its
entirety. These comments were reject-
ed because this information is clearly
required by the Act and it is appropri-
ate to depict such information on
maps.

Section 779.24(d) requires identifica-
tion of buildings on and within 1,000
feet of the proposed permit area to-
gether with identification of the cur-
rent use of such buildings. Authority
for this Section is Sections 507(b)(13)

and 522(e) of the Act. As proposed,
this, Section would have required such
information for all buildings on and
within 1,000 feet of the proposed mine

-plan area. The geographical scope was
narrowed to cover only those buildings
on or near land to be mined during the
term of the proposed permit. The ex-
istence and use of buildings in: the
larger mine plan area will be made
known as mining progresses so that in.
formation on those outside the Imme-
diate permit area would have limited
value.

Section 779.24(e) requires Identifica-
tion of surface and subsurface man
made features within or passing
through or over the proposed permit
area. Authority for this is Sections
507(b)(13), 508(a)(2) and 515(b)(2) of
the Act. The potential for disruption
of pipelines, utilities and other facili-
ties must be established to prevent ad-
verse effects In the surrounding com-
munity and to assess the need for relo-
cation or rebuilding of these facilities.
Several commenters suggested that
this section be revised to require Iden-
tification of only known facilities. In
response to these comments, the
Office has revised this section to state
that man-made features be Identified.
All features constructed by humans
are presumed known. As originally
proposed, this section would have re-
quired information on facilities within
or passing through or over the mine
plan area This was changed to permit
area because the type of Information
required here is not related to hydro-
logic balance, fish and wildlife, blast-
ing or other areas where a broader
scope of information is required to
assess long-term and far reaching ef-
fects.

Section 779.24(f) requires identifica-
tion and location on maps of the
boundaries for reference areas for de-
termining the success of revegetation.
Statutory authority for this section Is
Sections 507(b)(13), 508(a)(2) and
515(b)(9) of the Act. Areas selected as
the standard for reference for evalua-
tion of revegetation success must be
Identified so that their suitability and
representativeness can be assessed.
Some commenters suggested that Sec-
tion 779.24(f) should reflect that refer-
ence areas may not be required if the
applicant conforms to the require-
ments of Section 816.116. If the appli-
cant elects to use reclamation stand-
ards in Section 816.116 rather than
reference area standards, no reference
areas will be established and their
mapping will be unnecessary. There-
fore, no change in the language of this
section is necessary.

Section 779.24(g) requires identify-
Ing the location of water supply in-
takes for current users of surface
water flowing into, out of, and within
a hydrologic area defined by the regu-
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latory authority, and Identifying those
surface waters which will receive dis-
charges from the affected areas in the
proposed mine plan area. Authority
for this section Is Sections 507(b)(11)
and (13), 508(a)(13) and 515(b)(10) of
the Act. Surface water flow and users
In the affected area need to be estab-
lished to assess and mitigate the ef-
fects of mining on the hydrologic bal-
ance in that area. Several commenters
objected to Section 779.24(g). Some
suggested that it be deleted entirely
because of the difficulty of obtaining
the information. Other commenters
suggested that a distance limitation be
added. Some commnenters stated that
"water intake" was ambiguous. The
Office intends water intake to mean'a
water supply intake; the necessary
clarifying language has-been made in
Section 779.24(g). Establishment of
boundaries for data collection is relat-
ed to the hydrologic and topographic
characteristics of each area and must
be done on a case by case basis. There-
fore, responsibility for delineating a
"hydrologic area" has been given to
the regulatory authority in Section
779.24(g), which has been revised to
reflect this change. This "hydrologie
area" Is that referred to more specifi-
cally In Sections 779.13 and 779.16 of
the regulations.

Section 779.24(h) requires identifica-
tion of all public roads located in or
within 100 feet of the proposed permit
area. Authority for this section is See-
tions 507(bX13) and 522(e)4) of the
Act. This information is necessary to
prevent or minimize disruption of traf-
fic flows, hazards to travelers, and pro-
vide the restoration of traffic flow and
access after mining. In response to sev-
eral comments, this section was
changed- from highway and roads to
public roads to be more in accord with
the Act.

Section 779.24(1) requires identifying
the boundaries of all public parks and
locations of any cultural or historic re-
sources listed on or eligible for listing
in the National Register of Historic
Places and known archeological sites
within the mine plan and adjacent
areas. Authority for this section is
found in Sections 507(b)(13),
(508)(a)(10) and (14), and 522(e) of the
Act. The area affected may include
sites of recreation, scientific or social
significance that must be evaluated to
determine how they should be protect-
ed, whether mining may occur, how
the mining should proceed around the
site, and reclamation procedures
needed to maintain the values associ-
ated with these sites. Information of
this nature for the mine plan and ad-
Jacent area is necessary since mining
operations may have adverse effects
on parks, cultural and historical re-
sources and archeological sites located
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outside the, confines of the proposed
permit area.

As originally proposed, this Section
would have required identification of
all existing parks, archeological, pale-
ontological, cultural, historical and
unique geological features and known
features in adjacent areas. Several
commenters suggested that the term
"significant" be added to modify "ar-
cheological, paleontological, cultural
historical, and unique" so that there
would be a test for whether a feature
should'be Included on'a map. Several
commenters suggested that only
"known" and/or "significant" features
be required to be identified. Other
commenters suggested revising this
section to require only the use of ex-
isting literature to identify and locate
the features to be shown.' The Office
made the following changes in 're-
sponse to these comments: The deter-
minatibn of "significance" can be
made by reference to the National
Register of Historic Places since re-
sources on or eligible for-inclusion on
the National Register have already
been determined to be significant (See
36 CFR Part 60). As noted in the pre-
amble to Section 761.12, a resource is-
eligible for inclusion if the Federal
Register notice announcing its eligibil-
ity has been published by the Depart-
ment of the Interior. The Office has
revised Section 779.24(i to require
Identification of "known" archeologi-
cal. sites as requested by the corn-
menters. (Addition of the word
"known" elsewhere in this section is
unnecessary since resources on. or. ell
gible for inclusion on the National
Register will already be known).

Section 779.24(f) has been revised to
delete naturally occurring, (non-man-
made) paleontological and geological
features. The Office believes that map
Identification of all such features (e.g.,
fossils) would be an-unnecessarily bur
densome task for the majority of oper-
ations in the East.

The Office hasnot added a require-
ment on the use of existing literature
The applicant's obligation to use, lit-
erature and other sources is specified
in Section 779.12(b) which requires
that the narrative description of cul-
tural and historic resources and
known archeological features be based
on "all available Information includ-
ing, but not limited "o, data of State
and local archeological, historical, and
cultural preservation agencies."

Section 779.24(j) requires identifica-
tion of each public or private cemetery
or Indian burial groiind located in or
within 100 feet of the proposed permit
area. Authority for this section is
found in Section 507(b)(13), 508(a)(10)
and (14); ,515(b)(23) and 522(e)(5) of
the Act. Indian .burial grounds were
added here by the Office as a-result of
public,, comments. Cemeteries .and
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burial grounds must be identified in
order to avoid them. This information
is required with respect to the permit
area since mining (which will be per-
formed under a permit) may not occur
within 100 feet of a cemetery.

Section 779.24(k) requires identifica-
tion of areas that are established or
are being considered for Inclusion in
the National System of Trails and the
Wild and Scenic River System. Au-
thority for this is Sections 507(b)(13)
and 522(e) of the Act. These areas
must be located to avoid irreparable
damage to these resources. Informa-
tion-of this type for themine plan and
adjacent areas is necessary since
mining operations may have adverse
effects on these resources outside the
pernit area.

Section 779.24(1) allows the- regula-
tory authority to require other rele-
vant information. Authority for this
Section 507(b)(13) and 508(a)(14) of
the Act.

A few commenters suggested that
specific, requirements for identifying
community facilities be included in
Section 779.24. The Office believes
that Section 779.24 as drafted will
result in identification of such facili-
ties. (See 779.24(d), (e), (g), (h), (I) and
(j).) Therefore, no changes were made
in response to this comment.

Some commenters suggested that
Sectiona 779.24 be revised to include
land use and zoning maps and descrip-
tion of plafiing-studies for the permit
and surrounding areas. This informa-
tion will be submitted under other see-
tions of the regulations. (See, for ex-
ample, Section 779.22(c) and 780.23.)
Thus, no additional requirements were
added to this map section.

§ 779.25 Cross sections, maps and plans.
Authority for this Section is Sec-

tions -102, 201, 501(b), 503, 504,
507(b)(11), (13), (14), and (17), 508(a)
and-515(b) *of the Act. Information re-
quired under this Section will provide
the regulatory authority with com-
plete information about.the proposed
mining' site so that the applicant's
ability to comply with the perform-
ance standards of these regulations
can be fully evaluated.

As proposed, Section 779.25 was
prefaced with a statement that the
materials required under Section
779.25 "be prepared In. accordance
with CFR 779.23 ... " Proposed Sec-
tion 779.23(a) would have required
that all maps, plans and cross sections
required under Section 779.25 "be pre-
pared by or under the direction of, and
certified liy a qualified registered pro-
fessional engineer or professional ge-
ologist, with assistance from experts in
related fields such as land surveying
and landscape architecture." (43 Fed.
Reg. 41840). Many comments were re.
ceived on the Issue of who may pre-

pare and certify maps. (See the pream-
ble to Section 779.24 where these coin-
ments are discussed and resolved.) As
explained in that preamble, several
sections of the Act expressly require
that certain maps, plans and cross sec-
tions be developed by or the direction
of professional engineers and In some
cases geologists. As to those statutory
requirements, the Office has closely
followed the language of the Act In
adopting these regulations. According-
ly, the reference in Section 779.25 to
Section 779.23 has been deleted (as
has Section 779.23 itself), and a now
section has been added (Section
779.25(1)) which states that all plans
and cross sections required under Sec-
tion 779.25 must be prepared by or
under the direction of and certified by
a qualified registered professional en-
gineer or professional geologist, with
assistance from experts In related
fields such as land surveying and land.
scape architecture. Section 779.25(1) Is
based on Section 507(b)(14) of the Act,

Other organizational and editorial,
non-substantive changes have been'
made in Section 779.25. Two mapping
requirements which appeared in the
introduction to Section 779.25 have
bee_ moved to Sections 779.25(a) and
(b), and the remaining subsections
have been renumbered.

A few commenters stated that the
title of this section as proposed
("Cross-sections m'aps and plans") was
incorrect. The title now correctly
reads "Cross sections, maps, and
plans".

Several commenters questioned the
need for annual updating of cross-sec-
tions, maps, and plans. The corn-
menters argued that updating of these
materials on an annual basis Is costly,
time consuming and unnecessary. The
Office acknowledges these potential
difficulties associated with resubmittal
of updated revisions bf these docu-
ment. Accordingly, the Office has de-
leted the requirement for annual revi-
sion; updating is now required at the
discretion of the regulatory authority
(Section 779.25(1)).

Several commenters objected to the
'scope of information required in Sec-
tion 779.25, stating that information
should only be required for the permit
area, or for the permit and adjacent
areas. These comments are discussed
below In connection with the descrip-
tions of the individual subsections of
779.25 which have areal requirements.

Section 779.25(a) requires Identifica-
tion of elevations and locations of test
borings and core -samples. Section
779.25(b) requires information on the
elevation and location of monitoring
facilities which are used to gather
data in preparation for the permit ap-
plication. Some commenters suggested
that "monitoring stations" was too
specific and should be replaced with
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"monitoring plan or program". The
suggested change was not made since
this section requires that monitoring
stations be depicted on maps rather
than merely described. Descriptions of
monitoring-plans and programs are re-
quired elsewhere in the regulations.
(See, for example, Sections 780.15 and
780.16).

Section 779.25(c) requires detailed
information on the coal seam; and on
the stratum of overburden 'and stra-
tum immediately below the lowest coal
seam to be mined. This Information is
needed to establish the amount of ma-
terial to be removed, the hydrologic
effects of removing the seam, and the
nature of the final pit floor. Some
commenters suggested that informa-
tion on nature, depth and thickness of
coal seaiis be removed from public
review as confidential information.
The Office did not revise Section
779.25(c) as suggested. Confidentiality
of permit application information is
governeo by Section 786.15 of these
regulations. Other commenters sug-
gested that Section 779.25(c) be re-
vised to require additional information
on the hydrology of the area immedi-
ately below the lowest coal seam to be
mined. The Office made no changes
because this information is already re-
quired -under Sections 779.25(f) and
779.14 (narrative description) of the
regulations.

Section 779.25(d) require identifica-
tion of all coal crop lines and the
strike and dip of the coal to be mined
within the proposed mine plan area.
This information is necessary to esti-
mate the probable extent of the oper-
ation and to assess the proposed
mining method. As suggeted by com-
ments, the term "mineral crop lines"
was revised to read "coal crop lines".
As proposed this information would
have.been required for the proposed
mine plan and adjacent areas. Some
commenters stated that this informa-
tion'should be required for the permit
area only. These comments were re-
jected. This information is needed for
the mine plan areain order to assess
the potential cumulative impacts of
the proposed mining operations. How-
ever. "adjacent area" was deleted since
the mining will only take place within
the mine plan area.

Section 779.25(e) requires identifica-
tion of the location and extent of
known -workings'of active, inactive or
abandoned underground mines. Maps
locating underground workings will
help to 1rovide a basis for assessing
the potential physical and environ-
mental hazards of mining in their vi-
cinity. Some commenters objected to
this requirement on the basis that this
information cannot always be deter-
mined. The Office believes no change
is necessary since Section 779.25(e) Is
limited to "known" workings. The

scope of the Information required
under 779.25(e) was not changed to
permit area as suggested by comments.
This broad information is necessary
because water drainage from under-
ground mines can be caused by surface
mining, (see page BIII-58 of the Final
Environmental Impact Statement and
the preamble to Section 810.55) which
In turn, affects the hydrology of the
entire area. The Act expressly requires
broad Information with respect to hy-
drology. (Section 507(b)(11)).

Section 779.25(f) requires mapped
information on the location and
extent of subsurface water If encoun-
tered within the proposed mine plan
and adjacent area. This Information is
necessary to establish the premining
subsurface hydrologic regime, to de-
termine the changes that mining
would cause to the hydrologic balance,
to help plan corrections for adverse
Impacts, and to set standards for post-
mining groundwater flows. Comments
that the scope of this Information be
limited to the permit area where re-
jected for the reasons discussed under
Section 779.25(e).

Sections 779.25(h) and 779.25(1) re-
quire mapped information on previous
surface mining activities. This Infor-
mation is necessary to establish what
areas were disturbed by previous oper-
ations, to assess the present environ-
mental damage of the previous oper-
ations, and to establish reclamation
criteria based on the natural condition
of the land. not the present disturbed
condition. Environmental control facil-

'ities would be Identified under para-
graph (i) to anticipate, minimize and
avoid interruption of their operation.
Information under Section 779.25(h) is
necessary for the mine plan area in
order to assess the cumulative impacts
in the area of the mining operations.
Information under Section 779.25(1) is
required with respect to the permit
area only because the effects of the
proposed operation on these areas
need not be assessed until just before
mining commences.

Section 779.25(J) requires Identifica-,
-tion of gas and oil wells within the
proposed permit area and water wells
within the mine plan and adjacent
area. Knowledge of these facilities will
enable the applicant to anticipate and
avoid or minimize interruption of their
operation. The terms "depth If avala-
ble" have been added as a result of
comments which stated that depth in-
formation Is often difficult to obtain.
Information on water -wells is not lim-
ited to those within the permit area
because such wells are related to the
hydrology of the area and the Act re-
quires broad Information with regard
to hydrology. (Section 507(b) (11)).

Section 779.24(k) requires mapped
information on slope measurements
measured and recorded according to

certain criteria specified in Sections
779.24(k)(1). (2) and (3). This section
has been revised to require existing
land surface configuration measure-
ments for the permit area since this
Information is needed only as applica-
tions for individual permits are filed.
As proposed this section would have
required a specific contour interval
(See proposed Section 79.25(l)(5). 43
Fed. Re. 4841, 8September 18. 1978).
This requirement has.been deleted on-
the basis of many comments which
stated that five-foot contour maps are
generally unavailable and their prepa-
ration Is very costly. Proposed Section
779.5(1X4) has also been deleted.
This section would have permitted
tbut not required) that slope measure-
ments could be made from existing
topographic maps. The Office believes
this section is unnecessary because
slope measurements may also be made
in other wavs, e.g measurements in
the field.

§ 779.27 Prime farmland identification for
surface mines.

Statutory authority for this Section
s found in Sections 102, 201. 501. 507.
508, 510. 515 and 701 of the Act. Sec-
tion 779.27 is a new section which has
been transferred from Sections
785.17(c) and 785.17(d) of the proposed
rules. This transfer has been made be-
-cause the prime farmland identifica-
tion procedures must be followed for
all surface mining activities in order to
determine which lands are covered by
the more strigent requirements for
prime farmland. Fart 779 covers gener-
al requlremdnts for all surface mining
permit applications, -while Part 785 ap-
,plies to the limited special conditions
and operations discussed therein.

Section 507(b)(16) of the Act re-
quires a reconnaissance survey to de-
termine whether a permit application
should contain a soil survey. With re-
spect to prime farmland. Section
779.27 Implements this requirement.
The particular items" of Information
which are required to be addressed in
the pre-application investigation are
designed to enable the regulatory au-
thority to determine, under Subsec-
tions 779.27(b)-(c), that either (1) no
soil survey is needed because the lands
in the mine plan area are clearly not
prime farmland and are, therefore, en-
titled to a negative determination; or
(2) a soil survey Is needed under para-
graph (d because the'results of the re-
connaissance inspection do not clearly
exclude the mine plan area from the
prime farmland category. Based on
the results of the survey, the regula-
tory authority will decide whether the
mine plan area definitely contains
prime farmland, which would require
that the applicant file a plan for resto-
ration of the lands and other appropri-
ate application material under Section
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510(d)(1) of the, Act and 30> CFR ..some commenters-assumed, a standard of land value for cultivating crops has
785.17. - -. .. soil classification grouping by.slopes of also been rejected because the rela-

Section 779.27 requires that the pre- intervals.0-6 percent and 6-12 percent. tionship of the land to its actual use
application investigatiorn be conducted Moreover, those comments Ignore the for cultivation Is adequately addressed
for theentire mine plan area, because- experience of other commenters that in negative determinations underSee-
Section 508(a)(1), of the Act. requires high-quality agricultural, .lands may tion 779.27(b)(1).
permit applications to contain identifi-. indeed exist on. land over moderate A number of comments were re-
cation of the lands subject to surface .(e.g., 6-14 percent) slopes. If, indeed, a ceived on the use of the frequency of
mining activities over the full life, of State , has substantial quantities .of flooding concept in the proposed rule
those. activities. The, Office, believes land with slopes over 10 percent that as a negative determination criteria,
that knowledge of the extenr-of prime need -prime farmland protection, it Is These comments generally' objected
farmlands throughout the mine 'plan expected that special precautions may that the proposed rule would allow ex.
area is needed for the regulatory au- be included in.the regulatory authori- emption of too much high quality ag-
thority to make adequate permit deci- ty program for that State under Sec- ricultural land located in flood plain
sions with respect to the hydrologic tions 731.13 or 736.22(a)(3). areas .which are frequently flooded.
impacts of surface mining activities , Sectioh 779.27(b)(3) establishes neg- The Office accepted the general
within the first permit area on the re- ative determination criteria with re- thrust of these comments and, has
mainder of the mine plan area, so that spect to the water availability for adopted a final rule with a two-step
those activities do not adversely affect lands within the mine plan area. The flooding test to insure that lands sub-
prime farmland in the remainder of basis and purpose of these criteria was ject to flooding are not excluded from
the mineplan area. It should be noted, explained in 43 Fed. Reg. 41 718 (Sept. prime farmland protection, unless
however, that the soil reconstruction 18, 1978). Some comments were re- flooding occurs over a long period of
plan filed with a permit application, ceived objecting that this provision time to decrease crop yields. However,
need only cover the permit area to be was unnecessary, because water avail-, the Office has decided not to define
mined and reclaimed within the term ability for lands Is adequately ad- flood specifically or to relate the
of the permit involved. See also 30 dressed by consideration of soil sur- flooding criterion to specific growing
CFR 785.17(d) and Part 823. veys. Thesb comments have, not been seasons, because there are matters of

Section 779.27(b) establishes criteria accepted because the purpose of Sec- highly local variability which are more
for making negative determinations of -tion 779.27(b) Is to allow for negative appropriately addressed in particular
prime farmland for the mine plan determinations to be made without State regulatory program provisions. '
area. These criteria are indicators that the applicant having to conduct a full Commenters' requests that the term
can be used without the applicant con- survey. 'very rocky surface" be defined in Sec-
ducting a detailed soil survey for the , One commenter objected to Section tion 779.27(b)(4) have not been accept-
lands involved. Section 779.27(b)(1) 779.27(b)(3), asserting that it was inap- ed because this condition [too] can
provides for excluding land that has propriate to allow for exclusion of also be [matter] of substantial local
-not been historically used for crop- lands from prime farmland categoriza- vaxiability. The Office recognizes that,
land, because such use is a necessary tion merely because lands do not re- in general, coverage of, more than 10
element of prime farmland as defined ceive 14 inches or more precipitation percent of the area with coarse rock
in Section 701 of the Act and 30 CFR per year. This commenter cited data fragments Is sufficient to preclude ceo-
701.5. The phrase "historically used tending to show that, in the Northern nomical planting, cultivating and har-
for cropland" is also defined in Section Great Plains, agricultural productivity vesting. However, there may be areas
701.5. . e depended on soil types and did not where other factors exist that make

Section 779.27(b)(2) excludes lands correlate with precipitation. The use of the land for farming highly de.
with a slope of 10 percent or greater.' Office agrees with the commenter's sirable with rocky levels over 10 per-
"Slope" is also defined in Section views for this unique area but does not cent.
701.5. The basis and purpose for this believe that a change to the regulation Section 779.27(b)(5) provides the
provision was explained at 43 Fed. is necessary because, in addition to the final negative determination criteria
Reg. 41717-41718 (Sept. 18, 1978). exclusion of less than 14 inches of pre- for prime farmland which is a designa-
Slope measurements are to be pro- cipitation, Section 779.27(b)(3) also re- tion by the SCS on the basis of an ex-
vided under Section 779.25(k). The quires that lands not be irrigated, nat- isting, adequate soil survey for the
Office received a range of comments urally sublrrigated, or have a devel- mine plan area. It Is to be used pursu.
on this standard, with some requesting oped water supply. Thus, in arid areas ant to the requirements of Sections
that the criterion be lowered to ex-" such as the Northern Great Plains, 779.27(c)-(d).
clude all lands of slopes less than 7 lands'cannot be excluded under Sec- Numerous commenters suggested
percent; while others suggested that, tion 779.27(b)(3) merely on the basis that negative determination be made
in their experience, lands have been of precipitation data. on the basis of predetermined sizes of
farmed with agricultural yields at Section 779.27(b)(4) provides nega- land to reflect their opinion that small
slopes of up to 14 percent. Based upon tive determination criteria relating to plots of prime farmland lack economic
this range of experience, the Office readily determinable'surface soil char- farming viability. Suggested alterna-
decided not to change the regulations. acteristies and flooding frequencies. tives included (1) exclusion of plots of
As was indicated in the preamble to The basis and purpose for this Section 5-10 acres, (2) allowing consolidation
the proposed rules, the 10 percent was provided n 43 Fed. Reg. 41718 of small plots into 6ne large plot, (3)
slope requirement was derived by ex- (Sept. 18, 1978). Several comments as- exclusion of plots so small that they
trapolating the erodibility factor in serted that these criteria should be de- are not viable economic units, and (4)
the technical prime farmland criteria leted in the final rules because they allowing the regulatory authority dis-
of the Soil Conservation Service (SCS) are- addressed in soil surveys. They cretion to identify, with the assistance
which, when judged in the light of have not been rejected because the of agricultural agencies, those small
SCS' experience, revealed that lands purpose of Section 779.27 is to make tracts of prime farmland which must
with slopes over 10 percent are too prime farmland determinations with- be reconstructed.
eroded to retain sufficient water. It out resorting to full soil surveys. An- The Office has not accepted these
should be noted that It is this element other comment suggesting that these suggestions, for several. reasons. First,
of SCS' criteria that was used as'the criteria be expressly specified in their the commenters provided no data or
basis for the 10 percent figure, not, as relationship to preclusion or reduction other material establishing how ade-
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quate evaluation of economic viability
'of prime farmland could be made with
the relatively low level of detail re-
quired in a preappplication reconnals-
sance investigatidn. Second, to the
extend that the economic utility of

:lands can be reviewed in pre-applica-
tion investigation. this factor is taken
into account under, Section
779.27(b)(1) -by careful scrutiny of
whether the land has some. history of
agricultural use. Finally, the Office
does not believe -that Congress intend-
ed to limit prime farmland protection
to only large plots or to utilize a
purely economic test for protection of
prime farmland, since the focus of the
definition of prime farmland is on his-
torical use of the land, not on whether
it is used in marketable use at a partic-
ular time. Thus, the final regulations
do not contain any exclusion for small
plots of prime farmland.

Two commenters suggested that this
entire section be deleted because there
is no basis for it in, the Act and the.
SCS can easily determine whether or
not prime farmland is in the permit
area- The preapplication negative de-
termination requirement provides the
mine operator with a simplified
method of disposing of the prime
farmland issue, especially where there
are obviously no prime farmlands.
This provision will undoubtedly assist
the small -operator in Appalachia. It is

-true that the SCS can easily deter-
mine the location of prime farmland
soils where soil surveys have been pre-
pared. However, where soil surveys
have not been prepared, prime farm-
land soil surveys would otherwise be
Tequired tW determined if prime farm-
land soil exists on the mine permit
area. To avoid requiring -preparation
of a soil survey in obviously nonprime
farmland areas, negative determina-
tion is a lower cost alternative which
would be an alternative in the permit
applications. For these reasons, these
comments are rejected.

A few cornmenters endorsed the neg-
ative determination provision, howev-
er, they did not believe that a formal
application was necessary. These com-
ments have been rejected because the
negative determination must be made
with adequate provision for public par-
ticipation under Part 786, which
cannot be accomplished without use of
a permit application to establish that
the criteria of-Section 510(d) of the
Act will be achieved.

-PART 780-SURFACE MINING PERMIT
APPLICATION-MINIMUM RE-
QUIREMENTS FOR. RECLAMATION
AND-OPERATION PLAN

INIRODUCTION

1. Part 180 establishes the heart of
the permit application: The mining op-

erations and reclamation plan fqr sur-
face mining activities. 'The regulatory
authority will utilize this information,
together with the description of the
existing environmental resources- ob.
tained under Part 779 to predict
whether the lands to be mined can be
reclaimed as required by the Act, and
if the operations can be conducted In
compliance with the standards of Part
816, Subchapter I. Authority, pur-
poses, and bases were dlscuzsed in gen-
eral, at 41700-41705 (September 18,
1978).

2- As is discussed in greater detail In
the introduction to the preamble to
Part 779, substantial changes were
made in Part 780 to narrow the scope
of detailed Information required In ap-
plication concerning the mine plan
and adjacent area. However, the
Office did not accept comments assert-
ing that all requirements of part 780
be limited to the proposed permit
area. For further explanation of this
Issue, see the preamble to Section
701.5 and to the Individual Sections of
Part 780.

3. The scope, objectives, and respon-
sibilities specified In the final rules for
Part 780 are the same as In the pro-
posed rule, with one major exception.
The first phrase In proposed Section
780.2 was deleted as redundant of the
statement of the scope of Part 780 in
Section 780.L In addition, minor edito-
rial revisions were made to Sections
780.1-780.4, to clarify meaning.

4. A conmenter's suggestion that
Part 780 be deleted entirely as unnec-
essary, in view of the detailed nature
of the statute itself (Sections 507(b),
508(a) of the Act) was rejected. Con-
gress clearly intended that the Office
would amplify the requirements of the
Act in implementing regulations, to es-
tablish minimum standards for the
permanent- regulation program. (See
Sections 201(c), 501(b), 503(a). of the
Act).

Another commenter's objection to
use of the term "comprehensive" in
the statement of objectives at section
780.2 was also rejected. Congress con-
templated that operations and recla-
mation plans would be a full and de-
tailed statement of all relevant infor-
mation. (Sections 508(a), of the Act.
HR. Rept. No. 95-218, 95th Cong., 1st.
Sess at 71-93. (1977))

§ 780.11 Operation planu General riqu1re-
ment.

1. The statutory authority for Sec-
tion 780.11 is found in Sections 102,
501(b), 503, 507(b), 508(a), 510(b) and
515(b) of the Act. This section requires
that each application contain a de-
scription of proposed mining oper-
ations to be conducted within pro-
posed mine plan area. This informa-
tion is necessary to enable the regula-
tory authority to gauge the cumula-

tive Impacts of the proposed oper-
ations on, for example, the hydrology
and fish and wildlife of that area. Sec-
tion 780.11(a) requires a narrative de-
scription of the mining methods, engi-
neering technques, and major equip-
ment planned for use in the operation,
and a description of the anticipated
production of the mine. Section
780.11(b) requires a narrative descrip-
tion of the planned use of certain
listed facilities, including construction,
'modification. nfntenance and remov-
al of such facilities. The Information
required by this section is intended to
aid the regulatory authority in deter-
mining whether the applicant can
meet the performance standards of
these regulations.

In addition to the changes made in
this Section in connection with consid-
eration of public comments, the Office
has made editorial non-substantive
changes in this Section since it was
proposed.

2. Numerous commenters objected to
the requirement in Section 780.11(a)
for tonnage information. Some sug-
gested that tonnage Infdrmation be in-
cluded only for small operator assist-
ance programs; others suggested that
tonnage information is confidential
and as such should not be required.
The Office considered the following
alternatives in connection with these
comments: (1) no change; (2) delete
the requirement for tonnage informa-
tion; and (3) revise Section 780.11(a) to
require tonnage information only
from operators participating in the
small operator assistance program.
The Office believes that figures on an-
ticipated coal production are necessary
to determine the feasibility of an ap-
plicant's plan to comply with the per-
formance standards. For example, ton-
nage reports will assist the regulatory
authority in evaluating the suitability
and accuracy of proposed plans for
waste storage, spoil disposal, and road
locations and size and in determining
the cumulative effects of the proposed
mining operation. Therefore, no
changes were made as a result of these
comments.

3. Several commenters; suggested
that descriptions of major equipment
(Section 78011(a)) be limited to equip-
ment used in mining and reclamation.
The terms "those operations" which
appear In Section 780.11(a) are intend-
ed to refer back to the terms '"mning
operations" which appear in the intro-
ductory paragraph to-this Section.
The Office believes that no additional
changes or limitations are necessary,
and thus has made no revisions as a
result of these comments.

4. A few commenters objected to
Section 780.11(b) in its entirety.
Others suggested that Sections
780.11(b)(1) and 780.11(b)(2) be de-
leted as unnecessary. The Information
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required under'Section 780.11(b) -is
necessary to insure compliance with
the performance standards as follows:
Paragraph (b)(1), Section '816.45-46,
48, 91-93; Paragraph (b)(2), Section
816.21-25, 71-74, 100-106; Paragraph
(b)(3), Section 816.59, 150-176, 180;
Paragraph (b)(4), -Section 816.81-89,
91-93; Paragraph (b)(5), Section
816.181; and Paragraph (b)(6), Section
816.41-47, 96. Proposed Sections
780.11(b)(1) and (b)(2), major build-
ings and other faciJities, and utilities
services, respectively, have been de-
leted as suggested by comments. These
changes have resulted in Section
780.11(b) being renumbered In the
final regulations.
"5. Several commenters suggested
that proposed Section 780.11(b) im-
plied that all of the listed facilities
and structures be removed-following
mining. As pointed out by these com-
ments, removal is not required in all
cases. Accordingly, language has been
added in Section 780.11(b) to clarify
that removal of facilities need not be
described if those facilities are being
retained as part of the proposed post-
mining land-use.

6. Some commenters suggested that
a new requirement be added here as
well as in the companion Section of
the application requirements for un-
derground mining operations that
would require an operator to disturb
only that amount of land necessary
for the conduct of the mining and rec-
lamation operations. These com-
menters .cited Section 102(d) of the
Act as support for their position. Sec-"
tion 102(d) of the Act states.the gener-
al purpose that surface coal mining
operations be conducted so as to pro-
tect the environment. All of Sub-
chapter K (Permanent Program Per-
formance Standards) Is intended to
implement this and the other stated
purposes of the Act. (See Sections
810.2 and 816.71(a), for example.) To
the extent that the Act requires infor-
mation in the permit application re-
garding minimum disturbance of land,
that information is to be submitted
pursuant to Section 508(a)(6) of the
Act and Section 780.18(b)(6) of these
regulations. The Office believes It Is
without authority under Section 508
of the Act to require an entire plan di-
rected toward minimum disturbance of
land areas when this result is achieved
under other regulations. Accordingly,
no change has been rhade as a result
to these comments.

§780.12 Operation plan: Existing struc-
tures.

This is a new section in the final reg-
ulations which sets forth the oper-
ation plan requirements in permit ap-
plications for surface coal mining ac-
tivities. The authority for this Section
and its basis and purpose are discussed'
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in the preamble to 30 C.FR. -701.11(e).
This section was added in response to
comments suggesting that the Office
adopt an explicit rule for regulation of
existing structures.

V 80.13 Operations plan: 'Blasting.'
1. Authority for this Section is Sec-

tions 102, 201(c), 503,. 504, 506, 507(g),
508(a) and 515(b) of the Act. This Sec-
tion provides the regulatory authority-
with a narrative explanation and data
for evaluation of the possible environ-
mental and public health and safety
consequences of the use of blasting
agents during the proposed surface
mining activities. This evaluation will
be used to determine whether the ac-
tivities -can generally be expected to
comply 'with Sections 816.41, 816.50-
816.51, and Sections 816.61-816.68 of
Subchapter K. This Section was re-
numbered from Section 780.12 of the
proposed regulations. Technical litera-
ture considered in its development was
the same as for Sections 816.61-816.68..

2. Proposed Section 780.12 would
have required a blasting plan for the
affected area, which could have been
construed to call for a plan for the
entire life of the proposed surface
mining activities (e.g. for the "mine
plan area"), given the way in which
the terms affected area, permit area,
and mine plan area have been defined.
In response to comments which object-
ed generally to requiring-the applica-
tion to cover areas outside the immedi-
ate pernit area, the Office has speci-
fied that the blasting lan need only
be provided for the proposed permit
area in the final rules. These com-
ments, as discussed below, indicated
difficulty would exist in providing de-
tailed information on blasting oper-
ations at the permit -application stage.
thus, the Office will not require appli-
cants to provide highly detailed data
on blasting to be conducted many
years in the future (i.e., beyond' the
first permit term increment), as would
have been 'required under proposed
Section 780.12.

3. One commenter found no problem
in meeting the proposed requirements.
It is true that, in some operations, in-
formation such as drillhole patterns,
hole loading, and firing orders can be
developed before mining operations
are started. Where the geologic forma-
tions- are constant .and the mining op-
erations will be relatively short-lived,
providing detailed information for the
blasting plan for the entire permit
area would not be difficult for the ap-
plicant. However, as pointed out by
other commenters, many mining oper-
ations have varying conditions which

-require frequent adjustments of drill-
Ing patterns, charge weights, and deto-
nation sequences during mining oper-
ations. . . -

These conditions could be partially
accounted for by only requiring that
approximate drilling patterns be sub-
mitted with the application. However,
this would still result in the frequent
need to revise the permit application
when conditions require drilling pat-

- terns different from those anticipated
in the original application.

Therefore, the Office has modified
the final rule at Section 780.13(b), to
delete the requirement for detailed
blasting operational data in the appli-
cation Itself. Instead, the applicant
will be required to submit Its plans to
the regulatory authority for recording
and reporting detailed blasting oper-
ational data during the actual conduct
of mining operations.

The final rule will still provide the
regulatory authority, through Section
780.13(a), with sufficient information
to determine that the applicant will
comply with the provisions of Sections
816.61-816.68, of Subchapter K, This
also meets the requirements of Section
507(g) of the Act. To the extent that
Sections 816.61-816.68, require prior
regulatory authority approval of blast-
ing, It Is expected that detailed infor-
mation of the kind originally contem.
plated for inclusion in the permit ap-
plication will have to be supplied to
the regulatory authority under sec-
tions 816.62 and 816.65 after the
permit issuance, but before particular
blasting operations are conducted. See
the preamble to Section 816.65,

4. Commenters to the proposed rule
noted an intonsistency between pro,
posed- Sections 780.12(b) and Section
816.68. The former would have re.
quired that a record of every blast be
reported to the regulatory authority,
while the latter required that records
merely be retained at the permit area
for public and regulatory authority-in-
spection. This inconsistency was elimi-
nated by appropriate modification to
Section 780.13(b) in the final rule.
Records ordinarily need only be re-
tained on-site.

5. Some editorial changes were-made
to subparagraphs (b) (1)-(2) of the
final rule to eliminate redundant lan-
guage. The "configuration" require-
ment of (b)(1) and "placement" speci-
fication of (b)(2) were both eliminated
as redundant of the phrase "drilling
patterns, including size, numbers,
depths, and spacing of holes," which
was retained in the final rules at
780.13(b)(1).

6. The review of the regulations
prompted by comments on other sec-
tions revealed an inconsistency in the
regulations, because Section 816.65(b)
requires regulatory authority approval
of blasting under emergency condi-
tions. Section 816.65(b) of Subchapter
K states, . ... except in those
unavoidably hazardous conditions ap-
proved by , the regulatory authori-
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ty, .. ." but no provision existed in
the proposed regulations for the oper-
ator to submit, for regulatory authori-
ty approval, identification of emergen-
cy situations under which these devi-
ations would .be allowed. The logical
place for such a description to be sub-
nitted is with the permit application.
The types of emergency conditions in-
volved are those for which weather in-
formation and other similar historical
or physical data can be supplied by
the applicant, as opposed to drill pat-
terns and precise figures on charge
weights which cannot necessarily be
determined until operations are about
to commence in the field. Section
780.13(f) has, therefore, been added to
the final rules.

§ 780.14 Operation plan: Maps and plans.
Authority for this Section is found

in Sections 102, 201(b), 501(b), 503,
504, 507(b) and (g), 508(a) and 515 of
the Act. In addition to the narrative
plans required by other sections, this
section of part 780 (presented in the
proposed regulations as Section
780.13) requires that each application
include -certain described maps and
plans. Some of these maps and plans
must be prepared by specified profes-
sionals as required under Sections 507
and 515 of the Act. Accurate maps and
plans are needed by the regulatory au-
thority to determine whether the ap-
plicant can meet the performance
standards of Part 816.

The Office has made several editori-
al and organizational -changes in this
section to make it consistent with
other closely related sections and to
clarify its provisions. The introduction
has been reduced to a single sentence
prefacing the three paragraphs of this
section. Section 780.14(a) now includes
material originally presented in the in-
troduction and paragraphs (a) and (b).
Reference to map scale has been
moved to Section 771.23(e) and com-
ments received thereon are discussed
in the preamble to that Section. Sec-
tion 780.14(b) now contains eleven
paragraphs most of which were origi-
nally listed under paragraph (c).

Three paragraphs were deleted from
Section- 780.14(b). Maps for final sur-
face configuration and location of
water, air and wildlife monitoring
points are now covered in Sections
780.14 and 779.25(b), respectively. The
locations and descriptions of facilities
which will remain permanently after
reclamation are covered in the narra-
tive statement required under Section
780.11(b). Other changes were made as
a result of-comments and are discussed
below.

Section 780.14(a) requires informa-
tion on the lands, facilities and fea-
-tures of the. proposed mine plan and
adjacent areas which will be affected
or changed by the ,proposed operation.

This information will give the regula-
tory authority an overview of the
entire operation which will supple-
ment the information on plans for the
proposed permit area required under
Section 780.14(b). Information on the
proposed mine plan and adjacent areas
is necessary in order to assess the cu-
mulative impacts of the entire mining
operation. Section 780.14(b) requires
identification of structures, facilities
and areas which will be used or affect-
ed by the mining operation. This In-
formation Is required for the proposed
permit area except that ldentificdtion
of the land area to be affected accord-
ing to the sequence of mining and rec-
lamation must be made with respect to
the proposed mine plan area. Section
780.14(c) requires that maps Identify-
ing certain areas and facilities be pre-
pared by or under the direction of and
certified by a qualified registered pro-
fessional engineer or professional ge-
ologist, with assistance from experts In
related fields such as land surveying
and landscape architecture. However,
Section 780.14(c) further requires that
plans for sedimentation ponds be pre-
pared only by qualified registered en-
gineers, and that plans for spoil dis-
posal facilities be prepared only by
qualified registered professional engi-
neers. These requirements are in ac-
cordance with Section 515 of the Act.
The purpose of Section 780.14(c) is to
insure high quality planning, design
and documentation of maps required
in the application.

Some commenters suggested that
Section 780.14(a) be revised to limit
the scope of the map information re-
quired to the proposed permit area for
the first five years of operation. As
proposed, this Section would have re-
quired maps for the proposed permit
area but without a specified time
period. Section 508(a)(1) of the Act,
upon which -Section 780.14(a) of the
regulation is based, clearly states that
the application must Identify "the
lands subject to surface coal mining
operations over the estimated life of
those operations ... " (emphasis
added). Maps of the total mine plan
area will be required to give a com-
plete picture of the entire mining op-
eration and to assess Its cumulative ef-
fects. As a result, these comments
were not adopted and Section
780.14(a) was revised to require maps
and plans for the proposed mine plan
and adjacent areas.

- These commenters also suggested
that the information required under
Section 780.14(b) be limited to the pro-
posed permit area. These comments
were adopted and revisions made to
Section 780.14(b) with one exception.
As required by Section 508(a)(1) of the
Act, the identification of areas to be
affected under Section 780.14(b)(2)

must be given with respect to the pro-
posed mine plan area.

Some commenters suggested that
Section 780.14(b)(9) relating to identi-
fication of facilities used to protect or
enhance fish and wildlife and related
environmental values was-ambiguous
and should be deleted. "Facility" as
used n this section is intended to refer
to structures such as fences, under
passes a'nd overpasses, and habitat
components such as vegetation group-
ings and planned wetlands which are
designed to mitigate the effects of
mining and, where possible, enhance
valuable fish, wildlife and other envi-
ronmental values. This information is
necessary to insure compliance with
Section 816.97 and Is an important
aspect of postmining land use plan-
ning. No change was made as a result
of these comments.

A few comments suggested that the
reference to design and construction
specifications in section 780.14(b(ll)-
be deleted. The Office agrees that
specifications are inappropriate for in-
clusion as part of a map. (See Section
780.25 for requirements for construc-
tion of the facilities listed in Section
780.14(b)(ll)). Accordingly, the refer-
ence to specifications has been de-
leted.

Some commenters suggested that-
the final surface configuration map
which was proposed to be required
under this section (see Section
780.13(c)(11) of the proposed regula-
tions) not be required in all cases. As
discussed above in this preamble, this
requirement has been moved in the
final regulations to Section
780.18(b)(3). As a result of this com-
ment and other comments discussed in
the preamble to section 780.18, either
contour maps or cross sections of the
proposed final surface configuration
may be provided in the permit applica-
tion.

A few commenters suggested that
Section 780.14 be revised to include an
additional requirement relating to
Identification of reference areas on
maps. Since this information is re-
quired under Section 779.24(f), a dupli-
cative requirement was not added to
Section 780.14(c). A number of com-
menters suggested that Section
780.14(c) be revised to state that regis-
tered professional engineers as well as
professional geologists be permitted to
prepare, supervise the preparation of,
and certify the maps listed there. The -
Office agrees that this language would
be more In accordance with the Act,
and, accordingly, has made this
change. Except for the limitations set
forth in Sections 780.14(c) (1) and (2),
any qualified professional may pre-
pare the maps required under this sec-
tion. The reader may wish to refer to
the preamble to Section 779.24 for ad-
ditional discussion of comments relat-
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ing. to who may prepare maps, plans
and cross sections.

§ 780.15 Air pollution control plan.
Section 780.15 establishes the permit

application requirements, so that the
regulatory authority is provided with
comprehensive and reliable informa-
tion on the air-quality Impact of pro-
posed surface coal mining operations.
This section is intended to assure that
proposed surface coal mining oper-
ations comply with the air quality -re-
quirements of the Act.

1. The Office considered the follow-
Ing general alternatives to the final
regulations: (a) exempt fugitive dust
from regulation under the Act; (b) re-
quire monitdring and management
practices in all cases, and modeling ag
a condition 'precedent to obtaining a
permit for Western surface mines with
production levels in excess of one mil-
lion tons per year; (c) require monitor-
ing in some cases, together with dust-
control practices In all cases and an
air-quality review in some cases. The
rationale for selecting the final regula-
tions in lieu of the alternatives is
found in the context of this general
preamble discussion, the disposition of
submitted comments related to the
final regulations, and the preamble to
the proposed regulations for the per-
manent program (See 43 Fed. Beg.
41700-41703). ,

2. Permit application regulations for
air quality are supported by Sections
102, 201(c), 501(b), 503 (a), and .(b),
504, 507(b), 508(a)(9), 510, 515(b)(4)
and (b)(24), and 517 of the Act. In ad-
dition to technical literature submit-
ted n comments and relied upon in
this preamble, the Office relies upon
technical literature, State laws, aid
regulations and other materials listed
in the preamble to the proposed regu-
lations (42 -Fed. Rec. 41700-41703,
41770-41771, September 18, 1978.) -

3. In the Act, Congress established
an explicit performance standard to
control air pollution from surface
mining operations. Section 515(b)(4) of
the Act provides that all operators
shall "stabilize and protect all surface
areas including spoil piles affected by
the surface coal mining and reclama-
tion operation to effectively control
erosion and attendant air and water
pollution." (Emphasis added.)

Thus, if a surface area is affected by
surface coal mining and reclamation

,operations, the Act requires effective
control of attendant air pollution. The
phrase "surface coal mining and recla-
mation operations" is broadly'defned
in the Act to mean surface coal mining
operations and all operations neces-
sary and incident to reclamation. (Sec-
tion 701(27).) The definition of the
phrase "surface coal mining oper-
ations" includes iot only activities
conducted on the surface oft lands in
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connection with surface mines, and
surface impacts incident to under-
ground mines, but also haul roads and
access roads for such activities. There-
fore, the performance standard of the
Act mandates pervasive control of air
pollution from surface coal mining
and reclamation operations.

Congress has- required that each
permit application contain the meas-
ures to be taken to implement this
performance standard. The permit ap-
plication requirements listed in Sec-
tions 780.15(a) and (b) are the first
critical steps in the process of assuring
that all surface coal mining operations
.effectively control air pollution from
all surface areas. The surface mining
permit cannot be approved unless the
regulatory authority finds, in writing,
that the permit application meets re-
quirements to effectively control air
pollution from all surface areas. (Sec-
tions 510(b) and 508(a)(9), (14).

4. The final regulations are struc-
'tured on a regional and projected pro-
duction level basis. This regulatory
scheme has been decided upon, in
part, because of the current status of
technical literature and air quality
regulations in the field. The regula-
tions -also recognize the potential vari-
ations in ,air quality impact depending
-upon climate, geology, and -operating
characteristics of surface coal mining
operations in different parts of -the
,country.

The final permit regulations ad-
dressing air quality are separated into
two parts. For surface mining -activi-
ties west of the 100th meridian west
longitude with projected production
Tates exceeding one million tons of
coal per year, the application must
contain an air-quality monitoring pro-

.gram and a fugitive-dust control plan.
For all other surface mining activities
in the United States, a fugitive-dust
.control plan is required, but a moni-
,toring program is at the discretion of
the regulatory authority.

5. Extensive public comments were
received on the proposed air quality
permit 'requirements. Some com-
menters suggested that the Office's
proposed regulations were inconsistent
with EPA's regulatory program. A few
of the same commenters .said the
Office proposed to duplicate what
EPA is doing to control fugitive dust.
Acccording 'to these commenters, such
inconsistency and duplication warrant-
-ed withdrawing the regulations. In re-
sponse to these comments, environ-
mental groups pointed out that the
Office's proposed regulations could
not duplicate and be inconsistent with
EPA regulations at the same time.

The final regulations have been
modified to complement and be con-
4sistent with EPA's regulatory pro-
gram. A number of meetings and dis-
cussions have been held with EPA to

assure that the Office's regulations
would not conflict with EPA's air qUal.
ity control program. The final regula
tions, concurred in by EPA, follow the
regulatory scheme outlined by EPA in
a meeting on October 23, 1978. The
Office intends to continue to work
closely with EPA to assure that imple-
mentation of the regulations does not
conflict with EPA's air quality control
program.

6. Several commenters suggested
that the Office's proposed regulations
exceeded the authority of the Act.
Some commenters suggested that the
Office was without authority to re-
quire fugitive dust controls in excess
of EPA requirements. Another group
of commenters said the Office clearly
had legal authority to enact air qual-
ity regulations beyond EPA regula-
tions.

The Office believes that both the
Act and the apposite case law amply
support the final regulations. As
stated previously, Section 515(b) of
the Act contains an explicit perform-
ance standard mandating effective
,control of attendent air pollution from
all surface areas. The Act requires the
permit application to include the steps
'to be taken to comply with this per-
formance standard. Sections 507, 508,
and 510 of the Act.

Any doubt regarding the Office's
legal :authority to regulate air pollu-
tionbeyond EPA's regulatory program
has been removed by the District
Court's decision interpreting the Act
in the interim regulatory program. In
In re Surface Mining Regulation Liti-
gation 456 F. Supp. 1301 (D.D.C.
1978), Judge Flannery held that sur-
face mining regulations governing hy-
drology did not supersede, amend,
repeal, or modify the provisions of the
FWPCA program, even though the
regulations extended beyond the
,FWPCA program. Thus, in a situation
directly analogous to the issue here,
the Court interpreted the Act to au-
thorize regulations filling In a "regula-
tory gap."-456 F. Supp. 1314.

Moreover, legislative history sup-
ports the Office's interpretation of the
Act. Senator Muskie, the key drafter
of the Clear Air Act and Clear Water
Act, made it clear that he was con-
cerned chiefly with assuring that the
Act would not license air or water pol-
lution in excess of the Clear Air Act
and Clean Water Act requirements. In
the context of discussing the scope of
EPA's concurrence under SMCRA,
Senator Muskle used, as an example,
the relationship of the Federal Water
Pollution Control Act (FWPCA) to the
SMCRA's requirements for the use of
best technology 'to control the dis-
charge of suspended solids.

Senator Muskie said the use of best
-technology still might not comply
with the discharge requirements of
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the FWPCA. He then emphasized that
in this case "even the best-technology
would not be sufficient to allow the
mining to go forward." (121 Cong. Rec.
S-6201(1975).)

Although this concept was men-
tioned in the context of the FWPCA it
is equally clear that it was intended to
also control the relationship between
the Clean Air Act and the SMCRA.

Thus, the key drafter of both the
Clean Air Act and Clean Water Act
clarified the relationship between the
EPA statutes and the SMCRA. Con-
gress intended that compliance with
the SMCRA would not relieve an oper-
ator from compliance with other envi-
ronmental statutes. Congress did not
intend that compliance with other en-
vironmental statutes should relieve
operators from compliance with the
Surface Mining Act.

The language of Section 702(a) of
the SMCRA, which provides that
nothing in the Act can be construed as
"superseding, amending, modifying, or
repealing" the Clean Air Act and
Clean Water Act, preserves this bal-
ance between the statutes. Nowhere in
the legislative history is there lan-
guage which indicates that Congress
intended this language to reduce the
performance standards of the Act to
meet the requiremefits of other stat-
utes. Nor did Congress ever suggest
that implementation of the SMCRA
proceed at the same pace as implemen-
tation of other environmental stat-
utes.'

With enactment of the SMCRA,
Congress mandated a pervasive regula-
tory scheme covering all aspects of
pollution from surface mining. As re-
flected in the ambitious timetable for
implementation of regulatory pro-
grams, Congress recognized that im-
plementaion of the SMCRA would
proceed at an accelerated pace to pro-
tect the environment during acceler-
ated coal production.

The Clean Air Act and Clean Water
Act are generic statutes covering virtu-
ally every category of source. These
statutes do not recognize the urgent
need for regulations in place to pro-
tect the environment during the na-
tion's accelerated coal production. To
interpret the SMCRA to mirror these
statutes would not be consistent with
congressional intent.

7. Several commenters suggested
that no adverse health effects can be
attributed to fugitive dust generated
by surface mining. Other industry and
government commenters submitted
data showing violations of the nation-
al ambient air quality standards
within the vicinity of mine sites. (See
e.g., DOE comments, Appendix C).
The same commenters argued, howev-
er, that national ambient air quality
standards for total suspended particu-
late from surface mines are inappro-

priate, because the standards were de.
veloped from studies of populations
exposed to TSP arising from urban in-
dustrial emissions. Moreover, these
commenters added that EPA Is review-.
ing the national ambient air quality
standards for particulate matter. Envi-
ronmental group and citizen com-
menters said fugitive dust emitted
from surface coal mining and reclama-
tion operations is harming the health
of citizens living in the vicinity of
mining operations. These commenters
suggested that the regulations should
require compliance with both the 24
hour and annual ambient air quality
standards.

The Office has decided to require a
fugitive dust control and monitoring
program for all Western surface
mining activity with production levels
in excess of one million tons of coal
per year. This program is designed to
protect public health and safety and
the environment from fugitive dust
emitted from surface coal mining ac-
tivities.

With respect to comments on public
health effects of figttive dust from
surface coal mining activity, the Na-
tional Ambient Air Quality Standards
are the standards for determining
whether total suspended particulate
matter levels in the ambient air Jeop-
ardize public health. Some com-
menters correctly pointed out that
EPA is reviewing the air quality stand-
ards for particulate matter. This
action is, however, in response to a
statutory directive to periodically
review such standards. According to
EPA, the standards may be revised
within two years to include an inhalea-
ble particulate standard. To date, how-
ever, EPA has not rolled back the am-
bient air quality standards which have
been the bulwark of the Clean Air Act
for the past seven years.

Moreover, the ambient air quality
standards do not distinguish between
protecting citizens In urban areas from
those in rural areas. Nor does the ref-
erence method for determining excee-
dances of the standards distinguish
among total suspended particulate
matter collected. (See 40 CFR 50, Ap-
pendix B).

This is not to suggest that forthcom-
ing advances in such standards will
not be incorporated in the Office's reg-
ulations. To the contrary, the Office
believes the final regulations contain
sufficient flexibility to accommodate
advances in EPA air quality regula-
tions, while at the same time provide
necessary protection for public health
and safety and the environment.

Several commenters questioned the
statement in the preamble to the pro-
posed rules which related the genera-
tion of particulate less than 10 mi-
crons in size to increased health ef-
fects. DOE estimated 3.4-6.0 percent

of the total suspended particulate
matter from surface mines is respired
into the lungs. CEA suggested that re-
tention of 10 micron size particles is
perhaps three percent or less. Neither
CEA nor DOE dispute the fact, howev-
er, that a 10 micron sized particle is re-
spirable. Rather, both contend that
the probability that such particles will
be deposited in the deep lung is low.

In response to these comments, the
Office points out that an EPA draft
report submitted in public comments
and referenced by DOE and others
supports direct health effects from
particles less than 15 microns in size
rather than the Office's estimate of 10
microns. (Health Effects Consider-
ations for Establishing a Standard for
Inhaleable Particulate." at 1-11 EPA
1978). Thus, the Office estimate of the
portion of particulate matter which
would Jeopardize public health might
be low. Based upon the EPA draft
report, a surface mine of one million
tons a year could emit 185 tons of in-
haleable particulate matter. This inha-
leable fraction coupled with a total
projected emission rate of 600 tons as
year adds even additional support to
the final regulations.

Moreover, the air quality require-
ments of the Act are intended to pro-
tect not only public health, but also
public safety and the environment
from surface coal mining and reclama-
tion operations. Uncontrolled fugitive
dust from surface coal mining actually
can threaten public safety by obstruct-
ing vision on roads. Such uncontrolled
fugitive dust can also Jeopardize pris-
tine national parks and wilderness
areas. By establishing mandatory
monitoring and fugitive dust control
for all Western mines wth production
levels in excess of one million tons per
year, the Office is assuring that the
requirements of the Act are met.

8. Both industry and environmental
groups commented on the proposed
production level of I million tons of
coal per year which would have initiat-
ed both mandatory air quality model-
ing and monitoring for Western sur-
face coal mines. Some industry corn-
menters sald potential production rate
does not determine potential quantity
of particulate matter generated. Other
industry commenters' referred to the
PEDCO study at 56 which supports an
average emission factor of 1.2 lb/ton
of coal mines. Thus,' according to
other industry commenters an average
Western mine with a productiofi level
of 1 million tons per year would emit
600 tons per year of particulate
matter. Environmental groups also
cited PEDCO's average emission factor
and agreed with industry's emission
estimate of 600 tons/year. According
to environmental group commenters,
this argued for lowering the threshold
for fiandatory modeling and monitor-
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ing to approximately 500,000 tons of
coal per year. A mine of this size
would generate, on an average 250
tons of particulate per year, which
falls within the Clean Air Act's defini-
tion of a major emitting facility. After
careful consideration, the Office has
decided to retain the 1 million ton per
year threshold for mandatory moni-
toring of Western surface coal mines
for the following reasons.

First, this Office and now many in-
dustry and environmental commenters
substantially agree with , PEDCO's
average emission factor of 1.2 lb/ton.
It is emphasized that this Is an aver-
age emission factor which falls within
a range of projected emission rates for
Western mines. PEDCO study at 56,
69, (1978). Based on this average emis-
sion factor, a 1 million ton per year
mine will emit on an average 600 tons
per year of particulate matter which is
well over twice the Clean Air Act's de-
fined rate for a major emitting
facility.

Second, the mandatory nature of
the regulations is substantially allevi-
ated, since this production level now
only triggers mandatory monitoring.

Third, as the Office pointed out in
the preamble to the proposed rule, to
some extent portions of the fugitive
dust will fall out in the permit area. A
one million ton per year threshold for
monitoring is designed to, in part, ac-
count for this phenomenon.

Finally, monitoring is an essential
tool for air quality assessment. This
threshold for mandatory monitoring
will assure that the majority of West-
ern surface coal mines are adequately
monitored. Under the approved moni-
toring program, air quality samplers
should be placed upwind and down-
wind of the operation to determine
the impact of the operation on air
quality. Through such air quality
monitoring, the operator, regulatory
authority, and public should be able to
evaluate the effectiveness of fugitive
dust coptrol measures required under
Section 816.95 of the regulations.

9. Industry commenters joined by
DOE, CEA and EPA said an air quality
review to ascertain compliance with
National Ambient Air Quality Stand-
ards could prevent many Western
mines from being permitted. This ar-
gument was premised upon computer
modeled emissions from Western
mines and on the inaccuracies of exist-
ing models to predict air quality
Impact. ERT Report at 4-1 (1978).

Environmental groups, on the other
hand, said an air quality review prior
to mining was essential to ,determine
whether proposed fugitive dust prac-
tices are adequate.

The Office has decided to delete the
requirement for an air quality review.
The mechanism of prescribing fugitive
dust control practices, then moiiltor-
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ing to determine the efficacy of such
practices has been adopted in lieu of
an air quality review. Additional fugi-
tive dust control measures can be re-
quired if monitoring reveals air quality
problems.. This regulation thus accom-
modates the environmental groups'
concern that adequate fugitive dust
control measures will be applied by
the operator while at the same time
operators' permit applications will not
be arbitrarily rejected based upon In-
accurate modeling results.

10. Industry and government com-
menters said naturally occurring par-
tisulate alone can result in violations
of air quality standards. Thus, accord-
ing to commenters monitoring and fu-
gitive dust control measures should
not be required. Environmental groups
argued for more detailed monitoring
requirements to assure that air quality
standards are achieved and main-
tained.

- The Office has decided to require a
monitoring program for all Western
surface coal mines with -production
levels in excess of I million tons per
year. The monitoring program can be
designed so that naturally ocuring
particulate can be discounted by plac-
ing air quality samplers upwind and
downwind of the surface mining activi-
ty. The monitoring program must also
provide sufficient data to evaluate the
,effectiveness and additional need for
fugitive dust control measures.

11. Industry commenters suggest
that fugitive dust from coal mining ac-
tivity has little effect on aesthetics
and visibility. On the other hand, envi-
ronmental groups contend that fugi-
tive dust from surface mining activity
will significantly impairvisibility and
affect aesthetics. The final regulations
are intended to protect visual and aes-
thetic resources from surface coal
mining activities. As -one commenter
pointed out, a proposed surface coal
mining activity could reduce visibility
in a national park by as much as 60%.
(FOE comments at 6.) Moreover, an-
other commenter submitted a series of
photographs documenting the impact
,on visibility and aesthetics of con-
trolled versus uncontrolled fugitive
dust from surface coal mining activi-
ties. (Sierra Club comments at 2.)

With proper application of fugitive
dust control measures and an ade-
quate monitoring program such visual
and aesthetic resources will be pro-
tected.

Environmental groups suggested
that the proposed regulations did not
provide for adequate prevention of sig-
nificant deterioration (PSD) review.
According to the commenters, failure
to include a provision for PSD leaves
out a very important air quality deter-
mination andcontravenesthe affirma-
tive responsibility of the Department
of the Interior for protection of Class

I areas. Industry and government com-
menters said PSD determinations
should be made by EPA and state air
-pollution control agencies.

To avoid conflict with the Clean Air'
Act's program for prevention of sig-
nificant deterioration and protection
of nonattainment areas, the Office has
decided to not require separate demon-
strations of compliance with these
Clean AiirAct programs beyond the re-
quirement of section 508(a)(9) of the
Act.
, In - response to environmental
groups' concern that the regulations
must adequately protect pristine
areas, the Office believes the final reg-
ulations, coupled with section 522 of
the Act and other Departmental pro-
grams will assure that the air re-
sources of National Parks and Wilder-
ness areas are protected.

12. Industry commenters suggested
that section 515(b)(4) of the Act gives
the Office, at most, the authority to
Tcontrol particulate matter from affect-
ed surface areas. According to com-
menters, the Office should not regu-
late SOx, XOx, CO, HC or any other
pollutant besides total suspended par-
ticulate matter.

The, final regulations require the
control of fugitive dust from affected
areas. OSM is not at this time promul-
gating separate regulations to control
SOx, NOx, CO, and HC, However, sec-
tion 508(a)(9) of the Act clearly re-
quires the applicant for a permit to
state the steps to be taken to comply
with all applicable air quality laws.
The Office Is, therefore, not without
statutory authority in this area.

§ 780.16 Fish and Wildlife Plan.
Authority for Section 780.16 is found

in Sections 102, 205, 501, 503, 504,
507(b), 508(a), 510(c) and 515(b)(2),
(10), (17), (19), (23), and (24) of the
Act, The endangered Species Act of
1973, regulations of the U.S. Fish and
Wildlife Service, and the Fish and
Wildlife Coordination Act. Section
780.16 requires applicants for a mining
permit to explain how they plan to
minimize adverse effects of their
mining operations on fish, wildlife and
related environmental values, and
achieve enhancement of such re-
sources where practicable. The regula-
tions also are intended to prevent
harm to threatened or endangered
species, and other Wildlife or their
habitats which are protected under
State, Federal, or international laws.
Required statemnents are to cover all
species and habitats identified by stud-
ies conducted pursuant to Section
779.20. Plans must also show compli-
ance with all standards of Section
816.97.

1. Section 780.16(a)(2) requires the
applicant to assume the burden of eg-
tablishing that enhanceinent is not
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practicable as required by Section
510(b) anc 515(b)(24) of the Act. In all
cases when statements submitted pur-
suant to Section 780.16(a)(1) do not
clearly show that enhancement of
fish, wildlife, and related environmen-
tal values will result after mining and
reclamation is complete, then the ap-
plicant is required to submit a state-
ment explaining why, after using best
technology currently available, en-
hancement is not practicable.

2. Section 780.16(b) requires a state-
ment to be submitted as part of each
application explaining what methods
or management techniques will be
used by the applicant to protect or en-
hance certain important species of fish
and wildlife and their habitats which
are of special significance as identified
in studies conducted pursuant to
779.20. Species to be protected or en-
hanced include threatened or endan-
gered species listed by either the Fed-
eral Government or the States, species
specifically protected by State or Fed-
eral laws or international treaties, and
other species or habitats identified to
be of special significance.

Special habitats include habitats or
components of habitats which are con-
sidered critical or limiting to wildlife
or fish populations. Examples of such
habitats are winter forage or cover
areas, water supplies, nesting sites or
areas, parturition areas, nursery areas,
restrictive breeding areas, etc. Meth-
ods of protection may include location
of roads or other ancillary facilities to
avoid unnecessary human activity in
such areas, construction of artificial
nesting platforms, or devices to re-
place destroyed nest trees, construc-
tion of wildlife water impoundments,
or guzzlers to replace destroyed or im-
paired watering areas, and numerous
other techniques.

3. A guideline for methods and tech-
niques for minimization of surface
mining effects of fish and wildlife has
been prepared for the U.S. Fish and
Wildlife Service. This document "An
Environmental Guide to Western Sur-
face Mining", Part III: "Impact Miti-
gation and Monitoring" may be a
useful information source for both
Eastern and Western coal operators
and may be obtained from OSM Re-
gional Offices at small cost upon re-
quest.

4. Comments addressed five major
issues pertinent to Section 780.16.
Other comments could not be catego-
rized into major issues and are dis-
cussed as independent recommenda-
tions. Since results of studies conduct-
ed under Section 779.20 are incorpo-
rated as part of the fish and wildlife
plan required by Section 780.16, and
such studies are the primary founda-
tion upon which plans will be based,
comments addressed in the Preamble
for Section 779.20 were considered in

determining the requirements of fish
and wildlife plans.

Comments addressed whether re-
quirements for a fish and wildlife plan
pursuant to Section 780.16 is necessary
or appropriate, In order to Implement
provisions of the Act. Comments rec-
ommended that Section 780.16 be de-
leted from the regulations. Some coin-
menters said the Act does not require
a fish and wildlife plan and that re-
quirements of Section 515(bX24) are
met by other performance standards
such as those for hydrology, revegeta-
tion, water pollution and sedimenta-
tion. Other commenters said that, If
the study conducted under Section
779.20 Identifies potential protection
problems, the regulatory authority
can impose Impact control measures as
conditions of the permit.

Commenters recommend that re-
quirements for submission of a fish
and wildlife plan be discretionary with
the regulatory authority. Commentors
add that, unless an endangered species
Is to be protected, there is no need for
a detailed plan.

5. The Office has determined that
the requirements of Section 780.16 are
necessary to meet the mandates of
Section 515(bX24) of the Act which re-
quire the use of best technology cur-
rently avilable to minimize the ad-
verse effects of mining on fish, wild-
life, and related environmental values,
and to enhance such resources where
practicable. Unless a plan is prepared
which establishes standards for pro-
tection of fish and wildlife and meth-
ods or techniques designed to meet
those standards, there is no assurance
that effects on, fish and wildlife will be
minimized.
,Additionally, Section 515(bX24) of

the Act Is not limited to endangered
species, but extends to all species of
fish and wildlife. The mere fact that
State and Federal fish and wildlife
agencies would be allowed to comment
on wildlife protection needs under Sec-
tion 779.20 would not provide ade-
quate assurance that the requirements
of Section 515(b)(24) of the Act would
be met, or that such comments would
be complied with. A plan as part of the
permit application will assure compli-
ance with Section 515(b)(24) of the
Act. Although other performance
standards, such as those for hydrology
or water quality, will aid in fostering
clean water and suitable habitat for
some species of wildlife, compliance
with these per'ormance standards will
not prevent direct mortality to fish or
wildlife species, nor will such stand-
ards prevent degradation of terrestrial
habitats.

In some cases significant adverse ef-
fects may be caused by a single small
operation. If habitat disturbed Is an
area limiting on wildlife such as avail-
able water or a crucial nesting or

breading area, very small areas of dis-
turbance may greatly affect large pop-
ulations of animals. (Odum. 1971, pp
117-125) If, in fact, little or no poten-
tial adverse effects have been identi-
fied from studies conducted pursuant
to Section 779.20 then planning re-
quirements will be minimal commen-
surate with the findings of the studies.
Under combined procedures of Sec-
tions 779.20 and 780.16, excessive plan-
ning will not be required. For the
above reasons the Office has elected
to retain the requirements of Section
780.16 which require a fish and wild-
life plan to be prepared for all species
Identified in studies conducted pursu-
ant to Section 779.20.

6. Several commenters questioned
whether certain operations should be
exempt from the plan requirements of
Section 780.16. Some recommended
that small operations be exempt from
requirements of preparing a fish and
wildlife plan. Others recommended
that no fish and wildlife plan be re-
quired for permit areas of less than
100 acres. Other comments placed the
recommended minimum size at 200
areas. Commenters assert that distur-
bances of limited areas do not warrant
the development of a fish and wildlife
plan; therefore, the requirement of-
Section 780.16 Is excessive for small
operations. Comments said State regu-
latory authorities normally will have
sufflclent information available. It is
further asserted by commenters that
region specific, rather than site-specif-
ic, information Is adequate to identify
reclamation procedures to enhance
fish and wldlife on small operations.

Commenters recommended that op-
erations which will be reclaimed to
certain land uses other than wildlife
should be exempt from requirements
of a fish and wildlife plan pursuant to
Section 780.16. Commenters stated if
the post-reclamation land use is pro-
posed as agriculture, industrial, pas-
ture etc.- a fish and wildlife plan
would serve no purpose. Commenters
further state that the requirement for
a fish and wildlife plan for residential
commercial, or industrial, land uses is
meaningless and unnecessary, since
these land uses are incompatible with
wildlife.

Other commenters recommend that
no exemptions be allowed because of
the size or operatlon or post-reclama-
tion land uses. They recommended
wording which requires each applica-
tion to contain a fish and wildlife plan,
stating "the adverse environmental
impact caused from a small operator
could be as severe and as degrading as
those caused by a large operator."

The Office has determined that ex-
emption, of significant effects regard-
less of the size of operation has no au-
thority in the act. Section 515(b)(24)
requires that adverse effects on fish
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-and wildlife -be ,minimized 'and that
fish resources- be enhanced -where
practicable. The best means of--assur-
ing, that -permit. conditions are ade-
quate is to have clearly defined fish
and wildlife protection and enhance-
ment goals. The Office's reationale
and findings presented in the Pream-
ble for Section 779.20, are incorporat-
ed her6 by reference.

7. Commenters recommended that
the applicant should "demonstrate",
as opposed to-"'saylng" that enhance-
ment. would be accomplished where
practicable. No explanation of "dem-
onstrate" ,was provided.- Comnmenters
said that the requirement to enhance
is in conflict with the Act, because the
Act requires only the return of land to
original or better productivity.

Commenters said that to be consist-
ent with the Act the words "where
practicable" should be added following
the word "enhancement," because Sec-
tion 515(a)(24) of the Act requires "en-
hancement of such resources where
practicable". ,

Several commenters said Section
780.16 should provide that reclaimed
areas may not support original wildlife
species. Commenters stated that "en-
hance" implies productivity higher
than before reclamation which is not
the intent of the Act. Some com-
menters recommend that a statement
requiring the applicant to show how
enhancement is practicable is required
by Section 780.16(a)(1), and therefore,
Section 780.16(a)(2) should be deleted.

Commenters recommended that re-
quirements for enhancement in Sec-
tion 780.16(a)(2) be changed to-allow
the applicant to make a unilateral- de-
termination of practicability. Com-
menters add that the surface owner
should be free to decide whether lands
should be reclaimed for fish and wild-
life purposes. Commenters recom-
mended replacing the word "enhance"
with the word "preserve" in Section
780.16(a)(1)(2). The commenters added
that it is not the intent of the Act to
impose an affirmative requirement to
enhance fish and wildlife and related
environmental values.
-Commenters recommended that en-
- ancement should not be-required for
an operation which' disturbs less than
200 acres under a permit. Commenters
assert, that a requirement to enhance
where practicable is burdensome and
unnecessary for small operations in
Appalachia. Commenters further as-
serted that region specific, rather than
site specific, studies should be suffi-
cient. Commenters stated that en-
hancement is not necessary unless the
post-reclamation land use is fish and
wildlife habitat.

The Office agrees that, to be consist-
ent with the Act, the vords "where
practicable" should follow the, word
"enhance" in Section 780.16(a)(1). Sec-
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-tion 780.16(a)(1) requires the applidant
to provide a statement of how, best

" technology currently available will en-
hance -fish and wildlife and related,
values., Under Section 780.16(a)(2),, the
,applicanthas the burden of showing

* why it is not practicable tO enhance
fish and wildlife and related environ-

,mental values. 'The- Office -has deter-
mined that changing the regulation to
allow the applicant to-determine uni-
laterally if enhancement is practicable
would have an effect of allowing the
applicant to regulate Itself., There is
no authority in the Act which allows
-the regulatory authority to abrogate
its responsibility by allowing such-de-
cisions to be-made by applicants. The
Act requires that land be reclaimed to
a condition-of equal or better produc-
tivity and Section 515(b)(24) of the
Act requires that adverse impacts for
fish and wildlife be minimized and
such fish and wildlife resources be en-
hanced where practicable. The Office,
finds no authority, nor is there any
evidence in the legislative history of
the Act indicating that these require-
ments were intended to be subject to
landowner approval. Often the surface
owner also is the applicant. In such.
cases, the applicant could make unilat-
-eral determnations-ofthe condition to
.which land would be reclaimed. This
would not, implement the intent of
Sections 515(b)(2) or 515(b)(24) of the
Act.

The Office has determined that re-
placement of the word "enhance" with

'either "restore" or "preserve" would
not be consistent with the intent ,of
the Act to "enhance" where practica-
ble, or to reclaim to equal or better
productivity. Section 780.16 does not
require operators to enhance unless it
is practicable to do so. Section
510(a)(b) of the Act required that the
burden of establishing compliance
shall be on the applicants.

8. Commenters addressed the need
for a program for monitoring effec-
tiveness of fish and wildlife plans pre-
pared pursuant. to Section 780.16.
Comments recommended that State
wildlife agencies monitor impact of
mining un fish and wildlife, the regu-
latory authority consult with the
U.S.F.W.S. and State fish and wildlife
agency regarding the adequacy of
monitoring programs .submitted as
part of fish and wildlife plans; moni-
toring be of sufficient breadth and
detail to adequately document the per-
formance of the fish and wildlife plan;
Section 780.16 be written to include
monitoring requirements developed in
conjunction with information collect-
ed pursuant to Section 779.20; and
that small operations disturbing less
than 200 acres be exempt from moni-
toring requirements. ,

Section 780.16(b) requires the appli-
cant to provide a statement of how

monitoring will be done for species
and- habitats Identified by studies con.-
ducted pursuant to Section 779.20.'
The detail to which such monitoring
will be done is not defined in the regu-

- latlon.
The Office has determined that the

consultation, requirements of'SectioA
779.20 'and 786.17 provide adequate
control of types of monitoring moth-

'ods and techniques and the detail to
which monitoring will be accom-
plished. -The consultation process of
Section 779.20 also provides for input
from various wildlife or habitat man-
agement agencies pertaining to which
species or habitat should be monitored
pursuant to Section 780.16(b), Consul-
tation procedures will foster adequate
monitoring of the performance of fish
and wildlife plans. Tho Office has re-
jected recommendations to exempt
small operators from monitoring re-
quirements based on the rationale pre-
viously stated for comments recom-
mending similar exemption from re-
quirements to prepare a fish and wild-
life plan and requirements to enhance
fish and wildlife resources where prac-
ticable.

9. Comments address which agencies
or authorities should determine "best
technology currently available" for
minimization' of adverse effects on fish
and wildlife and enhancement of. such
resources. Comments recommended
that Section 780.16 establish a clear
role for State wildlife agencies to de-
termine' best technology currently
available. Alternatives included:

(a) allowing wildlife agencies to do-
'termine best, technology currently
available with review by the US Fish,
and.Wildlife Service;

- (b) allowing-the US Fish and Wild-
life Service to be consulted by the reg-
ulatory authority in determinating
best technology currently aiailable;
and

(c) allowing best technology current-
ly available to be determined by State
Wildlife or conservation agencies.

The Office agrees that State wildlife
or conservation agencies and the 7.S.
Fish and Wildlife should have a role in
determining the best technology for
wildlife protection and enhancement
in fish and wildfish plans prepared
pursuant to Section 780.16.

The consultation requirements of
Section 779.20 provide such a role In
determining which species or habitats
should be included in fish and wildlife
plans, and the consultation require.
ment of Section 786.17 provide a simi-
lar role in assuring that plans utilize
best technology currently available to
meet the requirements of Section
515(b)(24) of the Act.

10. Other commenters addressed the
following points.
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(a) Comments recommended that
Section 780.16 require compliance with
the standards of Section 816.97.

The Office agrees with the rationale
of the commenter and the wording of
Section 780.16 (a) has been changed to
,accommodate this recommendation.

(b) Comments recommend that fish
and wildlife plans prepared. pursuant
to Section 780.16 incorporate baseline
information gathered by, studies con-
ducted pursuant to Section 779.20.

The Office agrees with the rationale
of the commenter and-has added ap-
propriate wording in Section 730 (a)(1)
to implement this recommendation.

Cc) Comments recommended Section
780.16 should require fish and wildlife
plans to contain a description of the
restored biotic community.

A description of the premining biotic
community is required in Section
779.20. The description of proposed
post-reclamation biotic communities
will to the extent possible be part of
the fish and wildlife plan submitted
pursuant to Section 780.16.
(d) Commenters recommend that

Section 780.16 require statements
from the US2WS regarding which
impact control measures, management
techniques, and monitoring methods
are recommended for the site.

The Office has determined that con-
sultation processes of Section 779.20
ana 786.17(a)(2) are sufficient to allow
USFWS to recommend such measures,
techniques and methods.(e) Commenters recommended that
Section 780.16 require fish and wildlife
plans to be submitted for formal
review by USFWS prior to approval by
the regulatory authority. The Office
has added consultation requirements
in Section 786.17(a)(2) to provide
review by USFWS, in cases where fish.
wildlife or habitat concerning their
areas of responsibility are involved.
(f) Comments recommended that

the wildlife plan be extended to spe-
cies other than those protected by
Federal or State laws. Many important
species are not currently protected by
law.

The Office agrees with the rationale
of the commenter and has modified
Section 780.16(bX2) to include all im-
portant species indentified by studies
conducted pursuant-to Section 779.20.

(g) Commenters recommended that
the word "unique" as used in proposed
regulations be defined. A commenter
stated that habitats of unique -value
are required to be protected; however,
there is no definition for such habitats
in the regulations or in the Act.

The Office has removed the phrase
"unique values", from Section 780.16,
and has replaced it with the phrase
"unusually high values". Procedures
for determining unusually high values
are provided in the.consultation proc-
ess of Section 779.20.
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(h) Comments recommend deleting
the phrase "related environmental va-
lues"from Section 780.16 because this
phrase is not defined in the regula-.
tions.

The Office has elected to retain the
use of the phrase 4related environ-
mental values" in order to be consist-
ent with the language of Section
515(b)(24) of the Act.

§780.18 Reclamation plan: General re-
quirements.

1. Authority for this Section Is found
in "Sections 102. 201. 501. 503, and 507
of the Act. Each of the Sections of
780.18 is required by additional Sec-
tions of the Act;, these Sections are
cited below. Each of these Sections is
intended to provide Information in the
degree of detail necessary to enable
the regulatory authority to determine
whether the proposed mining and rec-
lamation operation will be conducted
in compliance with Subchapter K of
these regulations. This purpose was
previously stated in Section 780.17, but
has now been moved to Paragraph (a)
of this Section. Sectioi 780.18(a) is in-
tended to be a general introduction to
all of the regulations following Section
780.18 which relate to the content of
the reclamation plan. The remainder
of proposed Section 780.17 hasbeen
deleted because It was either repetitive
of other regulations or unnecessary,
and proposed Section 790.19 has been
numbered Section 780.18. Addition of
a new Section (a) In Section 780.18
has, In turn, resulted in the remainder
of this Section being renumbered as
appropriate.

2. As originally proposed (Section
780.17), a reclamation plan under this
Section-would have required Informa-
tion relating to the lands within the
permit area and adjacent areas. Sec-
tion 780.18(a) now requires a reclama-
tion plan only for those lands within
the permit area. This change was
made since all the reclamation activi-
ties under Section 780.18(b). which
will be described in the plan, will take
place within the permit area.

3. A few commenters suggested that
the requirement which appeared in
proposed Section 780.17 relating to
identification of areas mined before
February 3, 1978, was unnecessary.
This map and plan requirement has
now been moved to Section 771.23 of
the regulations. As suggested by this
comment, February 3, 1978, is not a
date to which Identification of areas
mined is keyed, and Section 77L23 re-
flects this change.

4. Some commenters suggested that
the introductory sentence of Section
780.18(b)(1) be revised to include in-
formation for the first five years of
operation only. This comment was re-
jected since the regulations already
limit the permit term to five years.

15055

(See Section 778.17; see also Section
786.25 for the showing necessary for a
longer fixed term permit). Since the
suggested language was unnecessary,
no change was made.

5. Section 780.18Mb)(1) requires a de-
tailed timetable for the completion of
each major step in the reclamation
plan and Section 780.18(bX2) requires
a detailed estimate of the cost of recla-
mation together with supporting cal-
culatlon, The authcritles for these
Sections are Section 508 (a)(7),
508(a)(5) and 509(a) of the Act. The
Office has made one nonsubstantive
change in paragraph (bX1). The term
"accomplishment" has been changed
to "completion" to clarify that infor-
mation in the timetable must describe
how steps ultimately will be complet-
ed.

6. Some commenters suggested that
Section 780.8 (b)(1) and (bX2) be re-
vised to tie the timetable to specific
sub-areas within the total mine plan
area to minimize the bond require-
ment. This suggestion was considered,
but since incrementing the amount of
the bond on sub-areas Is already per-
mitted under Section 800.11(b) the
Office believes that no change is nec-
essary in Section 78018.

7. A few commenters suggested de-
leting Section 780.18(b)(2) since appli-
cants ordinarily propose estimates for
reclamation which are too low to be
uSefuL Two other similar issues relat-
ing to Section 780.18(bX2) were also
raised Some suggested deleting Sec-
tion 780.18(2) on the ground that cal-
culations underlying the estimated
cost of reclamation are proprietory.
Others suggested that Section
780.18(b)(2) be rewritten to require
that estimated costs be "computed
with the assistance of the regulatory
authority." The suggested changes
were not made in this Section for the
following reasons.

The Office believes that the infor-
mation called for under Section
780.18(b)(2) Is necessary for the regu-
latory authority to determine the
amount of the bond, particularly
since, as required by Section 509(a) of
the Act, the amount must be neces-
sary to assure completion of the recla-
maton" plan if the work had to be per-
formed by the regulatory authority
Itself. Detailed estimates as well as the
supporting calculations will enable the
regulatory authority to make compari-
sons and decisions on bond amounts in
light of its regulatory experience and
knowledge. Deletion of Section
780.18(b)(2) on the basis of the data's
confidential nature Is unnecessary. In-
formation which must be containei in
reclamation plan may be withheld
from the public pursuant to Section
786.15. The Office believes that insert-
ing language relating to regulatory au-
thority assistance is unnecessary. The
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regulatory authority may at any- time
assist an applicant, and it is expected
that some regulatory authorities may
issue guidance to applicants on mat-
ters such as estimating costs of recla-
mation. However, the Office believes it
inappropriate to require such assist-
ance.

8. Section 780.18(b)(3) requires a
plan for backfilling, soil stabilization,
compacting and grading with contour
or cross-sectior maps describing the
anticipated profiles and 6onfiguration
of the proposed permit area. Auth6ri-
ty for -this Section is Sections
507(b)(14), 508(a) (5) and (10), 515(b)
(3) through (6), (8), (10), (11), (13),
(17), and (22) of the Act.

9. Several commenters suggested
that contour maps instead of cross-sec-
tions be required under Section
780.18(b)(3). It was suggested that con-
tour maps are more useful documents
and contain the information from
which cross sections can be developed.
The Office has accepted these com-'
ments but has retained cross-sectidns
as an alternative. Accordingly, Section
780.11(b)(3) has been revised to reflect
that either contour maps or cross sec-
tions may be submitted.

10. A few commenters suggested that
Section 780.18(b)(3) be revised to state
compaction requirements. No change
was ,made because the Office believed
that such a requirement is more ap-
propriately considered under the per-
formance standards. Compaction , of
topsoil is discussed under Section
816.24 and compaction of soil is cov-
ered under Section 816.101.

11. Section 780.18(b)(4) requires sub-
mission of a plan for removal, storage
and redistribution of topsoil, subsoil
and other material, and (b)(5) requires
a plan for revegetation of the pro-
posed permit areas, including at least
the seven elements enumerated in the
Section. These requirements appeared
in the proposed regulations as one Sec-
tion, 780.19(d). The Office has now
separated the two requirements be-
cause they are distinct features of the
reclamation process. Editorial, non-
substantive changes were made in Sec-
tion 7d8.18(b)(5) to clarify what the
Office intended by "schedule of reve-
getation" (i.e., timing), and "success of
revegetation" (i.e., comparison with
the reference area).

12. Some commenters suggested that
"plants and trees" as used in Sections
-780.18(bXS)) (ii) was too restrictive.
The Office agrees and has thus
changed the language to include seeds
and seedlings generally. This comment
also is reflected in the revised wording
of Section 780.18(b)(5)(iii), -which now
related solely to methods rather than
to amounts of seeds and seedlings. For
the purposes of this requirements,
seedlings means all plants propagated

by both sexual and Asexual reproduc-
tion.
- 13. Some commenters suggested that

Section 780.18(b)(5)(iv) be revised to
read, "Type of mulch to be used; rate
per acre and method of applying mate-
rial." The Office believes that all of
these concepts are already -included
within the terms used in the regula-
tion- "mulching technique." There-
fore, no change has been made.

14. Section 780.18(b)(6) requires that
the teclamation plan include a descrip-
tion of the measures to be used to
maximize recovery of the coal re-
sources. Authority for this Section is
found in Sections 508(a)(6) and
515(b)(1) of the Act. No comments
were received on this requirement.
However, editorial changes have been
made to make the language consistent,
with language used in the referenced
regulation, Section 816.59.

15. Section 780.18(b)(7) requires a
description of measures for disposal of
materials which might be a fire
hazard. Section 515(b)(14) of the Act
is the authority for this requirement.
Some commenters suggested that this
Section also require a description of
contingency plans developed to pre-
clude sustained combustion of these
materials. This alternative was consid-
ered and accepted as more nearly in
accord with Section 515(b)(14) of the
Act. Accordingly, this requirement has
been added to 780.18(b)(7).

16. Section 780.18(b)(8) requires a
description of the measures to be used
to seal or manage various mine open-
ings. Authority for this Section is Sec-
tions 507(b) (11) and (13), 508(a) (5)
and (13) and 515(b)(10) of the Act. No
comments were received on this Sec-
tion. Editorial changes have been
made to reflect the types of mine
openings which must be managed;
cased or sealed pursuant to Sections
816.13-15.

17. Sections 780.18(b)(9) requires a
description of the steps to be taken to
comply with Federal air and water
laws and State air and water and
health and safety laws. Statutory au-
thor ity for this Section is Sections
508(a) (9) and (13) and 51&(b) (4). (8)
and '(10) of the Act. Several corn-
menters suggested revisions to this
Section. Some suggested requiring the
applicant to provide proof of meeting
the stated requirements. Others ques-
tioned whether this Section required
receipt of all other applicable permits
as a condition precedent to approval of
a permit to mine. Some objected to
this requirement as unnecessary and
,burdensome in light of other agencies'
duties to monitor. compliance with
other laws. All of these alternatives
were considered. However, the Office
believes that no change can be made
in this Section. Section 508(a)(9) of
the Act states without qualification

,that the reclamation plan must in-
clude a statement of "the steps to be
taken to comply with applicable air
and water quality laws and regulations
and any applicable health and safety
standards." Section 780.18(4)(9)
merely requires description of the
steps the applicant plans to take. This
Section-Is not intended to require that
all applicable permits be applied for
and received pior to submission of a
reclamation plan.

18. Section 780.19(h) of the proposed
regulations would have required a de-
scription of how the mining equip.
ment and facilities would be removed
from the mining area. The com-
menters suggested that description of
a plan is unnecessary since the per-
formance standards already require re-
moval of equipment. The Office agrees
and has deleted this requirement.
Readers are referred to' the appropri
ate performance standard (Section
816.132).
§ 780.21 Reclamation plan: Protection of

hydrologic balance.
This Section provides for the meth-

ods by which proposed activities are to
be conducted to protect the hydrologic
balance. Authority for this Section Is
found in Sections 507(b), 508(a), 509,
510(b), 515(b), 517, 701, 702, and 717(b)
of the Act.

Information submitted pursuant to
this Section will enable the regulatory
authority to perform the assessments
required by Sections 507(b)(11),
508(a)(13), and 510(b)(3) of the Act
and 30 CFR 786.19(c), and to deter-
mine whether, the proposed surface
mining activities will be conducted in
accordance with the following require-
ments of Subchapter K:

Reclamation Plan Subchapter X

780.21(a) ................ 816.41.
780.21(a)(1) .......... 816.41-810.42; 816.46.
780.21(a)(2) .......... .- , 816.41: 816.42; 810.51; 810.52:

816.53: 816.54.
780.21(a)(3)._........ 816.41: 816.51: 816.52; 810.53;

816.54.
780.21(b)(1)...... 816.41-810.44: 810.47.
780.21(b)(2) ......... *... 816.41-810A2; 816.45-810.40:

816.49.
780.21(b 3).......... 816.41; 810.51.
780.21(b)(4) ........ 8 816.42: 810.52.
780.21(c) .............. 816.41: 810.57.

Paragraph (a) of Section 780.21 re-
quires each plan to contain a narrative
description and supporting materials
to assure the protection of the quality
and quantity of water and the rights
of present use to those waters in the
mine 'plan and adjacent areas. This
section principally implements Sec-
tions 508(a)(13) and 717(b) of the Act.
An editorial change was made to this
paragraph in the final rule, to cross,
reference applicable portions of Parts
779 and 816.
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Paragraph (b) requires the descrip-
tion of Subsection (a) to include four
subsidiary plans to establish how Sec-
tions 816.41-816.57 of Subchapter K
will be complied with. Technical litera-
ture used in consideration of this Sec-
tion was the same as-used for Sections
779.13-779.17 and Sections 816.41-
816.57 of Subchaptr K. Section
780.21(b)(1) principally implements
Sections 508(a)(5) and 508(a)(12) of
the Act. Section 780.21(b)(2) requires
that the applicant propose specific
quantitiative effluent limitations on
the amounts of pollutants in dis-
charges subject to 30 CFR 816.42 and
appropriate treatment plans. It is In-
tended that the regulatory authority
will closely scrutinize the proposed
plans under Section 780.21(b)(2), to
ensure that the requirements of Sec-
tions 816.41-816.42 and 816.45-816.46
will be achieved by the proposed oper-
ations.

Section 780.21(b)(3) wljl provide the
information needed to determine if
the -applicant will restore the approxi-
mate recharge capacity of the affected
area at the conclusion of the mining
operations. Section 780.21(b)(4) will
implement the requirements of Sec-
tion 517(b) of the Act and 30 CFR
816.52. Because the material at Sec-
tion 780.21(b)(4) (i)-(x) of the pro-
posed rule was redundant of Section
816.52, it was deleted in the final rule
and replaced with an appropriate
cross-reference.

Paragraph (c) requires that the ap-
plication include the determination
needed under Section 507(b)(11) of the
Act. Certain specific water quality pa-
rameters, corresponding to those listed
at 30 CFR 779.16(b)(2) are listed. The
basis for requiring those parameters is
discussed in the preamble to Section
779.16.

1. A number of commenters objected
to proposed Section 780.21(c)(2),
which required the applicant to pro-
vide a description of the probable cu-
mulative impacts of all anticipated
mining in the general area upon the
hydrology of the area. Paragraph
(c)(2) was deleted, since Section
507(b)(11) of the Act specifiesthat the
permit application must only contain
"a determination of the probable hy-
drologic consequences of the mining
and reclamation operations..." The
"assessment" is to be made by the reg-
ulatory authority " of the probable cu-
mulative impacts.., upon the hydrol-
ogy of 'the area. . ." As a result of
these changes, Paragraphs (c)(1) and
(c)(2) in the proposed rules were com-
bined into a single Paragraph (c). The
regulatory authority is to make the as-
sessment under 30 CFR 786.19(c).

2. Section 780.21(d) of the proposed
rules was deleted, because the matter
dovered in it is adequately addressed
at Section 779.13. Comments directed

to Section 780.21(d) are treated with
similar comments to Section 779.13 in
the preamble to that Section.

3. Several cornmenters suggested re-
placing "mine plan area" with "pro-
posed permit area" In Section
780.21(a). This was rejected. Sections
508(a)(13) and 515(b)(10) of the Act re-
quire that operations must minimize
the disturbance to the prevailing hy-
drologic balance at the minesite and in
associated off-site areas. In order to
meet the requirements of the Act It is
necessary that the reclamation plan
address the mine plan and adjacent
areas. (See also the discussion In the
preamble to "mine plan area" at Sec-
tion 701.5.)

4. One commenter objected to the
use of the phrase "the more stringent
of the following" in Section
780.21(b)(2). However, the phrase was
retained because It is required by Sec-
tions 505(b), 515(b)(10), and 702(a) of
the Act. Commenters also objected to
the expense of the requirements of
780.21, but gave no supporting data.
The Office believes the requirements
will not be excessive, for the same rea-
sons as discussed in the preamble to
Section 779.16.

§Section 780M23 Reclamation plan: Post-
mining land uses.

Statutory authority for this Section
is found in Sections 102, 201, 501(b),
503, 504, 508(a), and 515(b) of the Act.
Section 780.23 sets forth the criteria
for use in preparing the post-mining
land use analysis and plan. The analy-
sis required by this Section should dis-
cuss and compare the information re-
quired to be submitted under other
sections of the regulations (see 779.22,
Land use information, and Section
780.18, Reclamation plan: General re-
quirements, for example), and result
in a complete evaluation of the net
impact which the proposed mining
and reclamation (including establish-
ment of the proposed post mining land
use) will have upon the usefulness of
the area affected.

Section 780.23(a) requires each plan
to contain a description of the use to
which the land within the permit area
will be put following reclamation. This
description must include a discussion
of the utility and capacity of the re-
claimed land to support a variety of al-
ternative uses and a discussion of the
relationship of the proposed post
mining land use to existing land use
plans and policies. All reclamation
plans must discuss how the proposed
use-is to be achieved and what support
activities may be needed to achieve
the use (Section 780.23(a)(1)), and the
consideration which has been given to
making all of the proposed surface
mining activities consistent with sur-
face owner plans and applicable state

and local land use plans and programs,
(Section 780.23(a)(4)).

A description and discussion of man-
agement plans to be implemented
must also be included if the proposed
post mining land use is to be range or
grazing land (Section 780.23(a)(2)). Fi-
nally, where the pre-mining and pro-
posed post mining uses are different,
Section 780.23(a)(3) requires discus-
sion and analysis of all of the informa-
tion and criteria which will be used by
the regulatory authority in approving
an alternative post-mining land use
under Section 816.133.

Section 780.23(b) requires that the
applicant submit a copy of the com-
ments on the proposed use by the
legal or equitable owner of record of
the surface, and by state and local gov-
ernmental units which would have to
initiate, implement, approve or au-
thorize the proposed use.

As - originally proposed, Section
780.23(b) would have required the ap-
plicant to obtain the comments of the
surface owner of the entire mine plan
area. Section 780.23 (a) and (b) now re-
quire a detailed description of the pro-
posed use within the proposed permit
area (Section 780.23(a), introductory
paragraph), and a copy of the com-
ments of the surface owner of the pro-
posed permit area. (Section 780.23(b)).
These changes were made as a resu t
of comments and because establish-
ment of the proposed use which is to
be discussed and commented on in the
reclamation plan will take place
within the permit area during the
permit term rather than the full mine
plan area. It should be noted, however,
that explanations of the relationship
of the proposed use to existing land
use policies and plans and of the con-
sideration given to making the pro-
posed surface mining activities consist-
ent with applicable State and local
land use plans and programs will nec-
essarily involve a discussion and com-
parison of the lands and land uses out-
side of the proposed permit area, ie.,
the mine plan and adjacent areas.

As originally proposed, Section
780.23 consisted of subsection (a), (b),
(c). Proposed Section 780.23(b) has
now been included within Section
780.23(a), and proposed Section
780.23(c) has been renumbered Section
780.23(b). In addition to these organi-
zational changes, the Office has made
editorial non-substantive changes in
Section 780.23. In particular, numer-
ous commenters pointed out a typo-
graphical error in Section 780.23(a)(3).
The referenced regulation has been
changed from 30 CFR 816.124 to 30
CFR 816.133.

Several commenters expressed a
number of general objections to Sec-
tion 780.23. Some commenters stated
that Section 780.23 should require a
statement describing the existing land

FEDERAL REGISTER, VOL 44, NO. 50-TUFSDAY, MARCH 13, 1979

15057



15058

uses of the surrounding area. The
Office made no change as a result of
this comment since this information is
required to be submitted under an-
other section of these regulations
(Section 779.22(c)). Some commenters
complained that Section 780.23 does
not require the applicant to identify
that the post mining land use will be
different from the prerhining use. The
Office believes that Section.
780.23(a)(3) clearly requires this infor-
mation and that no further clarifica-
tion is-necessary. Thus,, no change has
been made in response to these com-
ments. Finally, some commenters sug-
gested that Section 780.23 be revised
to include' consideration of how the
proposed post mining land use will be
consistent with the premining land
use. Again, the Office believes that no
change is required here since this Issue
is covered elsewhere in the regula-
tions. (See Section 816.133).

Several commenters objected to Sec-
tion 780.23(a)(2) 'as unnecessary and
overly burdensome. The Office be-
lieves that a detailed reclamation plan
must be based on a detailed plan for
postmining land use. In. the case of
range or grazing land which require
some degree of maintenance, it is nec-
essary to know historical carrying ca-
pacity, proposed postminlng carrying
capacity and site specific capability of
the land in order to determine feasibil-
ity of the proposed use. The Office be-
lieves this information can best be pro-
vided in the form of a proposed man-
agement plan. Accordingly, no change
was made as a result of these com-
ments.

Some commenters questioned what
would constitute a land, use different
from the premining use under Section
780.23(a)(3). As noted earlier in this
preamble, a different or alternative
land use occurs when any change of
land use category within the permit
area occurs. (See discussion-of land use
definitions in Section 701.5).

Some commenters suggested that a
new subsection be added under. Sec-
tion 780.23(a) to require discussion of
the relationship of the proposed post-
mining land use to existing natural re-
source or comprehensive management
plans developed by state wildlife agen-
cies. The Office has not made the sug-
gested revision. The regulations al-
ready provide that these agencies will
have an opportunity- to -comment if
they must initiate, implement, ap-
prove or authorize the proposed use.
(Section 780.23(b)) Note also that
state and local land use plans and pro-
grams will be discussed under Section
780.23(a)(4). I

Several commenters suggested that
Section 780.23(b) should be deleted in
its entirety as unnecessary and not re-
quired by the Act. These comments
.were rejected, Section 780.23(b) of the
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regulations is clearly required by the
Act. (See Section 508(a)(3) of the Act).

§780.25 Reclamation Plan: Ponds, ira.
poundments; banks, dams and embank-
ments.

(1) Authority for this Section is
found' in Sections 102;'201; 501; 503;
504; 507(b); 508(a); 510(b); 515(b)(8);
515(b)10); 515(b)(11); 515(b)(13);
515(b)(21) and 515(f) of the Act.

This Section requires each reclama-
tion plan to include, specific elements
with maps and cross-sections of all
water-holding facilities subject to the
approval of the regulatory authority
under Subchapter K. These elements
must cover the construction, oper-
ation, maintenance, and removal of
the proposed facilities.

(2) Technical literature used in for-
muatlng Section includes all lit-
erature used in developing Sections
816.46, 816.47, 816.49, 816.56, and
816.91-816.93 of Subchapter K. The
reader is also referred to the preamble
discussion of those Sections for infor-
mation concerning issues bearing on
Section 780.25.

(3) The requirements of Section
.780.25 are intended to produce a thor-=
ough, well-planned design of the struc-
tures and facilities covered by this Sec-
tion with proper maintenance, oper-
ational and emergency procedures pro-
vided for all aspects of the project.

(4) Paragraph (a) of Section 780.25
outlines a 2-phase- plan submission
process where limited general data is
reqpested at the time of the original
permit application and detailed design
plans are required at some later date,
but before construction of the struc-
ture.

(5) Paragraph (a)(1) of Section
780.25 specifies the general plan re-
quirements that must be submitted
with: the original permit application.
The information requested is the mini-
mum necessary for the regulatory au-
thority to assess the cumulative hy-
drologic impact resulting from struc-
tures that will be constructed as part
of the surface mining operation and to
determine the feasibility of the oper-
ations and reclamatibn plan insofar as
impoundments and waste banks are
concerned.

(6) Paragraphs (a)(2) and (a)(3)
specify requirements for the detailed
'design plan that must be submitted
and approved by the regulatory au-
thority before each structure is con-
structed. The requirements for larger
structures are different from those for
smaller ones, based on the differences
in the. magnitude of risks to human
safety, property, and the environment.

(7) Paragraph (b) specifies the
design and plan requirements submit-
ted for sedimentation ponds, including
any sedimentation ponds intended as
permanent impoundments.

(8) Paragraph (c) specifies the
design and plan requirements submit-
ted for permanent and temporary Im-
poundments. These requirements in-
clude those contained in Mine Safety
and, Health Administration (MSIfA)
regulations.

(9) Paragraph (d) specifies the
design and plan requirements for 'coal
waste banks lfo meet the standard en-
gineering requirements of the applica-
ble performance standards.

(10) Paragraph (e) specifies the
design and plan requirements for coal
processing waste dams and embank-
ments and reflects Items necessary to
determine the adequacy of the struc-
ture as specified in the Act and the
performance standards of these regu-
lations. A foundation investigation Is
necessary to assure the ability of the
site to support suitably the structure
and evaluate the seepage effects on
the structure. Supervision by qualified
persons insures that the investigation
will be conducted in a manner which
will achieve adequate subsurface ex-
ploration and testing. The forces and
pressure of water can pose serious
threats to the security of dams If not
properly controlled; therefore, seepage
analysis and control are of consider-
able Importance in the design of safe
dams. (Cedergren, H.R., 1967, p, 208.)

(11) Paragraph () specifies the re-
quirement to include a stability analy-
sis in the design of each sedimentation
pond, permanent and temporary Ira-
poundment, or coal processing waste
dam that exceeds certain size limita-
tions. This requirement Is consistent
with MSHA regulations and Is in ac-
cordance with U.S. Soil Conservation
Service and U.S. Army Corps of Ilngi-
neers requirements. Stability analyses
are conducted on embankments and
foundations to determine stability
against failure from sliding, sloughing,
or rotation along potential failure sur-
faces. (USSCS, 1967a, p. 5-2.) Based on
results of stability analyses, problems
relating to safety of embankment or
cut slopes can be identified and cor-
rected (Cedergren, H.R., 1967, pp. 305-
308). Standard methods for testing
and analysis must be utilized to
achieve consistency In evaluation.

(12) Response to specific comments
on the proposed rules are:

(a) One commenter suggested that
since the regulations pertaining to the
surface effects of underground mining
operations contained In Section 784.16
are identical to the regulations cover-
ing surface mining contained in this
Section, that Section 784.16 need not
be repeated. The commenter recom-
mended that a reference to Section
780.25 in Section 784.16 would suffice
rather than repeating the entire Sec-
tion. W

The final rules retain separate provi-
sions for the requirements pertaining
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to surface mining and underground
mining. Although this results in
longer final rules, it will make it easier
for the operators to locate the require-
ments for each specific type of oper-
ation. Retaining the tpecific Sections
will also aid inspection activities since
all requirements pertaining to surface
mining and-all activities pertaining to
the surface effects of underground
mining will be contained in separate
Sections which stand alone.

(b) As originally proposed, the rules
would have required that a detailed
design plan for all impoundments and
waste banks be submitted with the
permit application. Many commenters
suggested that the detailed design"
plans for all structures covered by Sec-
tion 780.25 need not be developed at
the time of application for a mining
permit. Those commenters suggested
that the permit submission for these
structures be divided into a two-phase
procedure, with the permit application
containing a general plan for each
structure, with the detailed design
plans being submitted for approval at
a later date, closer to the time that
the structure is constructed.

The final rules incorporate the two-
phase submission procedure recom-
mended by the commenters. The
permit application will contain the
basic information required to provide
the regulatory authority the informa-
tion needed to assess the hydrologic
impacts of the proposed mining oper-
ations and to make other broad deter-
minations on the feasibility of the'op-
eration. It will also include a schedule
and agreement concerning the submis-
sion and approval, of the detailed
design plans. The required informa-
tion for the generl plan is contained in
Section 780.25(a)(1). The detailed
design plan will be submitted to and
approved by the regulatory authority
before construction begins on the
structure. Requirements for detailed
design plans for structures are con-
tained in Sections 780.25(a)(2) and
780.25(a)(3). This regulatory proce-
dure will provide the general data
needed'by both the regulatory author-
ity and the interested public at the
permit application stage to assess the
general effects of the mining oper-
ations. At the same time, it will allow
the operator the flexibility of carrying
out the detailed geologic investigations
and develqping final design closer to
the time when the structures will be
constructed. The Office feels that
under these rules adequate informa-
tion is required at the permit applica-
tion stage for meaningful public par-
ticipation with respect to planned in
poundments and waste banks. The
Officq also believes that the quality of
the structures will not be compro-
mised if the public comment/hearing
process is not conducted for each de-
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tailed design submitted during the life
of the permit, since high-level profes-
sional participation is required for
such designs to assure sound planning.

(c) The proposed rules would have
required registered professional engi-
neers to approve all plans for sedimen-
tation ponds and waste banks (pro-
posed Section 780.25(b)(1) and (c) re-
spectively (43 FR 41844, Sept. 18,
1978) and would have required either
engineers or engineering geologists to
conduct or supervise geotechnical in-
vestigations for all waste dams and
embankments.

A few commenters stated that regis-
tered land surveyors are allowed to
complete some structure designs by
States that are currently regulating
mining operations and recommended
that the final rules should allow regis-
tered land surveyors to perform some
designs.

The final rules allow registered land
surveyors to certify the design of
small structures other than sedimenta-
tion ponds and coal processing waste
dams that are not regulated by the
MSHA (Ifft, T.R., 1979s. p. 1, and pp.
266 and 312 of attachment; Ifft,. T.
1979s is a reference which outlines and
documents procedures and contacts
between OSM and the U.S. Army
Corps of Engineers leading to the
Chief of Engineers concurrence on the
final rules required under Section
515(f) of the Act).

Section 780.25(a)(1)(1) Is retained as
required by Sections 507(a)(14) of the
Act, but the detailed design plan was
divided Into two separate categories as
defined by Sections 780.25(a)(2) and
780.25(a)(3). Registered land surveyors
are permitted to certify those small
structures (other than sedimentation
ponds and coal processing waste dams)
covered by Section 780.25(a)(3), on the
grounds that they present less risk to
health and safety, public and private
property and the environment.

(d) Some commenters recommended
that the wording "approved by a regis-
tered professional engineer" contained
In proposed Sections 780.25(b)(1) and
780.25(c) should be changed to "certi-
fied by a registered professional engi-
neer." This recommendation was ac-
cepted and wording contained In Sec-
tion 780.25(a)(1)(i) has been revised to
follow- more closely that contained In
Section 507(b)(14) of the Act.

(e) The proposed rules mentioned
the need for determination that the
site selected for the structure would
adequately support the weight In var-
ious proposed sections, Including Sec-
tions 780.25(a) ("geotechnlcal Investi-
gation"), 780.25(d) ("geotechnical In-
vestigation" and "structural compe-
tence of the bedrock"), and
780.25(d)(5) ("subsidence"). One com-
menter recommended that the subsi-
dence survey explicitly required In
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proposed Section 780.25(d)(5) should
be a general plan requirement for all
structures covered by Section 780.25
rather than just applicable to coal
processing waste dams and embank-
ments. This recommendation was ac-
cepted because a subsidence survey is
needed to insure the safety and stabil-
Ity of all proposed structures., This
provision was moved to Section
780.25(a)(1Xv) in the final rules.

(f) Several commenters recommend-
ed that the survey regarding the po-
tential effects of subsidence of the
subsurface strata referred to in pro-
posed Section 780.25(b)(5) should be
restricted to the effects of past mining
operations.

The final rules restrict the survey
covering the potential effects of subsi-
dence on proposed structures to only
subsidence that may result from past
mining operations. The Office believes
that adequate controls on future
mining under structures are contained
In the final rules (see Section 784.20)
which makes it unnecessary for the
survey required by Section
780.25(a)(1)(li) to address possible
subsidence problems that may result
from future mining operations. In any
case. analyses of effects of future
mining at this stage would be hilgily
speculative and of little value. These
effects from subsidence would be dis-
cussed in the subsidence plan required
by Section 780.20 for each future un-
derground mining operation.

(g) A few commenters recommended
that the "mine plan area" referred to
in Section 780.25(b)(1) should be
changed to "permit area". This recom-
mendation was not accepted since the
mine plan area is the overall area
during the life of the mine which must
be considered when making the deter-
mination concerning the permanent
nature of a dam or impoundment and
the cumulative effects of impound-
ments on the hydrologic balance.

(h) Several commenters requested
that the requirement to submit design
assumptions and calculations with a
discussion of each alternative consid-
ered In selecting the specific design pa-
rarnmeters and construction methods, as
contained in proposed Section
780.25(e) (final rule Section 780.25()),
be eliminated because the design must
be certified that it meets the basic re-
quirements by some responsible pro-
fessional person. The commenter sug-
gested that the certification statement
should be the basis for the regulatory
authority's approval of the design.
This recommendation was not accept-
ed because the regulatory authority
must review and approve the final
design of the structure and neids the
Information In order to have a full un-
derstanding of the project and to de-
termine the safety, adequacy, and suit-
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ability of the final design before
granting final approval of the design.

(I) A commenter questioned whether
the 200 acre-feet reference In proposed
Section 780.25(e), now Sectioh
780.25(f), was correct or if this should
be 20 acre-feet. This reference was a
typographical, error in'-the proposed
rules and has been. corrected to 20
acre-feet in the final rules. The 20
acre-foot cut-off was clearly proposed
on Sept. 18, 1978; explicitly In pro-
posed Sections 816.46(q), 817.46(q) and
by reference in proposed Sections
780.25(b), 784.15(a), 816.91(a), and
817.91(a).

(j) Another commenter recommend-
ed that proposed Section 780.25(d)(1),
now Section 780.25(e)(i), discussing
the need to determine the number, lo-
cation, and depth of borings and test
pits, be eliminated since these are not
required for the size of structures nor-
mally covered by these rules. This rec-
ommendation was not accepted and
the requirement is retained because it
is the responsibility of the designer of
the structure to determine the need

- for a geotechnical investigation and
then present this information in, a
manner that will aid the regulatory
authority in Its review and approval of
the design of the structure.

(k) A commenter recommended that
the requirement to include a stability
analysis for sedimentation, ponds and
coal processing waste dama and emr-
bankments which exceed 20 feet in
height or impound more than 20 acre-
feet contained In proposed Section
780.25(e), now Section 780.25(f),
should be eliminated from the final
rules because MSHA requires this in
Its regulations. This recommendation
was not accepted because the Office Is
mandated by Section 515 of the Act to
regulate the design of sedimentation
ponds and coal processing waste dams
and embankments. The requirements
contained in the final rules are con-
sistent with the requirenents con;
tained in MSHA regulations.

(1) Another commenter recommend-
ed that detailed plan requirements for
sedimentation ponds, waste banks and
waste dams and embankments, which
were proposed as Sections 780.25' (b),
(c), (d), and (e) should be deleted from
the, final rules because MSHA regu-
lates all of these structures. This rec-
ommendation was not accepted be-
cause the Act specifically requires that
sedimentation ponds, coal processing
waste banks and embankments are to
be regulated by the Office. It was also
not, accepted because MSHA is
charged with miners' safety and this
Office Is charged with broader Impacts-
on pulblic safety and the environment.-
The design standards for these struc-
tures must be included in the final
rules to assure that the regulatory au-
thority and the 'public has the infor-
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mation needed to ascertain that the
requirements of the regulatory pro-
gram can and will be met for these
structures, and that environmental
and public health and safety, concerns
will also be met.

(m) One commenter recommended
that a description of the character of
the overburden be included with a de-
scription of the character of the bed-
rock, as- proposed in Section
780.25(d)(2) because the stability of a
structure is determined by all the
foundation materials. This suggestion
was accepted and new Section
780.25(e)(2) includes a determination
of the character of the overburden
and bedrock in the geotechnical inves-
tigation conducted for coal processing
waste dams and embankments:

(n) A commenter recommended that
the 'requirement for sedimentation
pond plans, proposed as Section
780.25(b), be expanded to itemize re-
quirements pertaining to the removal
of sedimentation ponds at the end of
the mining operation period. This rec-"
ommendation was not accepted since
this requirement was covered in pro-
posed Section 780.25(a) and is included
in the final rules In Sections
780.25(a)(2)(iv) and 780.25(a)(3)(iv),
which are applicable to- all structures
covered by Section 780.25.

(o) A few commenters recommended
that the geotechnical investigation of
the reservoir site referred to in pro-
posed Section 780.25(d)(2), now Sec-
tion 780.25(e)(2), should be eliminated
and that the investigation be restrict-
'ed to Just the embankment area. This
recommendation was not accepted
since 'a sound geotechnical investiga-
tion should include descriptions of the
expected behavior of foundation and
reservoir rim materials at the site
when subjected to both the changed
geological environment associated
with the construction and operation of
the dam and' the geologic processes oc-
curing during the mining operation.
The impoundment area or reservoir
site area-could contain geologic condi-
tions that need to be considered in the
design of the structure and the geo-
technical investigation must include
the analysis of any such areas.

(p) As discussed in Paragraph (4)(j)
of the preamble for Section 816.93,, a
cross-reference to Mine Safety and
Health Regulations 30 CFR 216-1 was
added to Sections 780.25(b)(2), (c), and
(e) in order to assure that this Office's
and MSHA regulations are copsistent
concernng sign requirements at struc-
ture sites.

§ 780.27 Reclamation plan: Surface mining
near underground mining.

Authority for this Section is Sec-
tions 102, 201, 501(b), 503, 504, 507(b),
508(a) and 515(b) of the Act. This Sec-
tion requires that when surface

mining activities are to be conducted
within 500 feet of an underground
mine, the applicant must provide suffi-
cient information to enable the regula-
tory authority to determine whether
the operation will be conducted in
compliance with the requirements of
Section 515(b)(12) of the Act and Sec-
tion 816.79 'of the. performance stand-
ards.

No comments were received on this
Section. However, the Office made edi-
torial, non-substantive changes for
clarity and consistency of terminology
in this Section as follows: "Surface
mining operation" was changed to
"surface mining activities," a term de-
fined in 30 CFR 701.5 having a nar-
rower meaning than surface coal
mining operations and more appropri-
ate to usage in this Section In the final
regulations. "Within the permit area"
has been added to indicate clearly the
scope of activities to which this Sec-
tion is applicable. The reference to re-
quirements of the regulatory authori-
ty and Mine Health and Safety Ad.
ministration were deleted as unneces-
sary since the referenced Section
.816.79 already refers to these entities.

§ 780.29 Diversions.
Authority for this section is Sections

102, 201, 501, 503, 504, 507(b), 508(a),
510(b), 515, and 517(b) of the Act. A
description of diversions to be con-
structed within the proposed permit
area Is required, to enable the regula-
tory authority to determine how
stream channels, overland, and shal-
low ground water flow will be con-
trolled in accordance with Sections
816.43-816.44 and 816.57 of Sub-
chapter K. In reponse to comments
generally objecting to the specifica-
tion of extension of the plans to the
entire mine plan area, this section was
restricted to the immediate proposed
permit area In the final rules. OSM
concluded that the detailed knowledge
of exactly when and where all diver-
sions will occur cannot ordinarily be
determined for more than the time
covered by one permit.

§ 780.31 Protection of public parks and
historic places.

Statutory authority for this Section
is found in Sections 102, 201, 501(b),
503, 504, 507(b), 508(a), 515(b), and
522(e) of the Act. Section 780.31 re-
quires that the reclamation plan In-
clude a description of measures to be
used to minimize or prevent harm to
public parks and historic places. This
Section also requires a description of
measures to be taken to secure the ap-
proval of the regulatory authority and
other agencies if such approval is re-
quired pursuant to Section 761.12(f).
This Section is applicable only If the
proposed operation has the potential
of adversely affecting a public park or

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



RULES AND REGULATIONS

a place included on or eligible for in-
clusion on the National Register of
Historic Places, and is intended to pro-
vide the regulatory authority with suf-
ficient information to accomplish the
procedures of Section 761.12(f).

A few commenters suggested that a
wide variety of areas of significance
(scientific, historic, archaeologic, topo-
graphic, geographic, ethnologic, recre-
ational, cultural, Indian culture) be
substituted for the term "historic
places." That term, as used in this Sec-
tion, is intended as neither a limita-
tion nor an expansion of the resources
described in Section 761.12(f)---"places
included on, or eligible for listing, in,
the National Register of Historic
Places." Since the resources identified
by the comnenters may already be
listed or eligible for listing (see 36
CFR Part 60), the Office believes that
the suggested additionallanguage is
unnecessary.

§ 780.33 Relocation or use of public roads.
Authority for this Section is found

in Sections 102, 201, 501(b), 503, 504,
507(b), 58(a), 515(b), and 522(e) of
the Act.

The information requested pursuant
to this Section is necesary to ensure
that public interests are protected
where: (1) traffic flow, pavement sta-
bility and road profile may be endan-
gered from mining operations and (2)
to ensure that the quality of a tempo-
rary or new road is the same as or
better than that of the road being re-
located. This data will enable the regu-
latory authority to administer the pro-
vision of Section 522(e)(4) of the Act
and Paragraph 761.12(d)(4) of these
rules. The only changes made in this
rule, since the proposed regulations,
were editorial changes for clarity or
consistency with other rules.

The reader is referred to the pream-
ble discussion for Section 784.18 for a
discussion of issues also considered in
the context of this Section.

§780.35 Disposal of excess spoil.
Authority for this Section is found

in Sections 102, 210, 501, 503. 507, 508,
510, and 515 of the Act.
. Section 780.35 requires the operator
to provide necessary plans describing
the sites and structures to be used in
disposal of excess spoil. These require-
ments are identical to requirements.
for other fill placement and embank-
ment designs. For discussion of the
permit requirements, the reader is re-
ferred to the preamble discussion for
Section 780.25(d).

Section 780.35(a) requires plans and
necessary backup materials (maps;
cross-sections; etc.) including a geo-
technical investigation of the proposed
sites, in order for the regulatory au-
thority to determine if the operator
can .comply with the performance

standards of Sections 816.71-816.73
and 816.104-105.

Section 780.35(b) describes the basic
requirements of the required geotech-
nical investigation. These require-
ments are the same as those iequired
fdr coal processing waste dams and
embankments, Section 780.25(d), and
the reader is referred to that Section
of the preamble for discussions of
issues relating to these requirements.

Literature used to develop this Sec-
tion is the same as Identified in Sec-
tions 816.71-816.73 of these regula-
tions.

Several language modifications have
been made to the September 18. 1978
Section 780.35 of the proposed regula-
tions as follows:

(1) In Section 780.35(b). the first
sentence has been deleted because It
reiterates requirements to comply
with performance standards Identified
In Section 780.35(a); (2) A Modifica-
tion to the language of Section
780.35(c) was made in order to refer-
ence Section 816.71(f) which has a
more specific definition of steep
slopes; (3) Section 780.35(c)(2) has
been modified to. read "engineering
specifications" instead of "engineering
parameters" because an "exact state-
ment of particulars" is necessary to
determine if the operator can comply
with the performance standards; and
(4) Section 780.35(d) has been deleted
.because the requirement for the anal-
yses to be performed by a "registered
professional engineer, engineering ge-
ologist or other qualified person" Is
identified In Section 816.71(b) and
would be redundant if left in this Sec-
tion.

Several comments suggested that a
Paragraph be added to Section 780.35
to require the operator to demonstrate
that excess spoil exists which cannot
be placed into mine workings. This
suggestion was rejected by OSK be-
cause this requirement is adequately
covered in Sections 816.104 and
816.105 of the final regulations; how-
ever, It should be emphasized that
spoil is allowed to be disposed of pur-
suant to Section 816.71-74 only when
it is in excess of that necessary to
comply with Sections 816.104 and'
816.105.

A commenter suggested that dispos-
al be treated in a manner to consider
visual environmental aspects and har-
monize with the surrounding environ-
ment This suggestion is covered by
the performance standards in Section
816.71(a)(3), and on this basis OSM
has rejected It.

A comment suggested that the regu-
latory authority retain the discretion
to not require all the geotechnical
tests in Section 780.35(b), citing flat,
stable locations as an example. OSM.
has determined that such an Investiga-
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tion Is required by Section 515(bX22)
of the Act

A suggestion to delete the last sen-
tence of Section 780.35(bX5) was re-
jected because OSM has determined
that this information Is necessary to
properly evaluate the stability analy-
sis as well as for the regulatory au-
thority to enforce the permit.

A suggestion was received which
would require the removal of combus-
tible materials from mine refuse.
While this practice may presently
occur among some operations, present
technology may not have progressed
sufficiently to develop a reasonable re-
quirement to be placed on all opera-
tors. OSM, however, encourages re-
search in this area.

A suggestion to delete Section
780.35(bX5) in Its entirety was rejected
by OSM because this Section is re-
quired in order to comply with Section
515(bX22)(c) of the Act.

Several commenters indicated that
to include design specifications and as-
sumptions was creating a complicated
permit and going beyond what is spe -
fled in the statute. For the regulatory
authority to be able to evaluate a
permit In terms of protecting the envi-
ronment, the health and safety of the
miners and public, and to protect the
structural aspects of both the land
and buildings, It is necessary that de-
tailed specifications and assumptions
be Identified in the permit application.

Several commenters suggested the
deletion of the last sentence of Section
780.35(bXS) describing engineering
design assumptions and calculations
on the basis that it is indefensible to
require data years in advance of con-
struction. These suggestions were re-
Jected because the intent of Section
780.35 and. in fact, the entire permit-
ting process Is to plan ahead to pre-
vent the adverse effects of mining.

A commenter suggested that "excess
spoil' be defined in Section 701.5 of
the regulations. The reader is referred
to that Section of the preamble for
discussion of the definition of "excess
spoil".

§780.37 Transportation facilities.
Legal authority for this Section is

found in Sections 102; 201; 501(b); 503;
504; 507(b); 510(b); and 522(eX4) of
the Act

Movement of coal within the mine
plan area is generally accomplished by
one or a combination of truck. haulage,
conveyor, or railroads. Transportation
facilities also must be provided for the
movement of people and equipment.
Section 780.37 will provide the regula-
tory authority with information on
the planned methods of coal, person-
nel, and equipment movement at the
mine to ensure that transportation
facilities are constructed, reconstruct-
ed. used. and maintained in a manner
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which complies with 30 CFR 816.150-
156, 816.160-166, 816.170-176 and
816.180 of Subchapter K.

Since the proposed regulations were
published, modifications have been
made in the references to Section
numbers of the performance standards
in Subchapter K to conform to the
Section number changes in the final
regulations.

Several comments were received on
Section 780.37 and considered in devel-
opment of the final rules.

1. One comment received suggested
that the Section be revised to require
the same degree of detail the Federal
Land Policy and Management Act
(.LPMA) requires for a right-of-way
application for a road or a railroad.
This proposal was rejected because
Section 510(b) of the Act sets forth
specific information to be submitted.
A general narrative, as required under
FLPMA, can be inadequate to assess
cumulative impacts on the environ-
ment in all cases.

2. Several 'comments argued that
each road or rail system used as access
to the mine plan area should be cov-
ered by the operation plan require-
ments. Others felt that plans only
should be required for facilities within
the permit area. Those-roads and rail
systems within the- permit area are
covered. Requiring similar information
for the entire mine plan. area or
beyond, was deemed overly burden-
some and unnecessary, since each fa-
cility regulated under the Act will be
covered by a permit application before
it is built, and detailed specifications
would not greatly assist the regulatory
authority earlier. Certain types of en-
gineering, mining, and design informa-
tion simply would not be. available for
the entire proposed mine plan area at
the time of the first permit applica-
tion. Accordingly, Section '780.37 has
been revised from the proposed regula-
tions to require a detailed description
only for facilities within the proposed
permit area. Minimal information for
the whole mine, plan area will be re-
quired under Paragraph (e) only inso-
far as necessary to evaluate;cumula-
tive impacts of the mine and overall
feasibility.

3. One comment, suggested that a
.Section be added to allow the regula-
tory authority to require acceptable
alternative information when it finds
such information Is needed as part of
the transportation plan. This com-'
menter's concern is adequately cov-
ered by Part 786 of the final regula-%
tionps, 'which contains a number of
processes available for persons to have
a dialogue with the regulatory author-,
ity to maintain the planning flexibility
needed to deal with specific circum-,
stances.

4. Several public comments, as well
as the limitation of the requirement
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for detailed plans-to permit-area facili-
ties, support the addition of Section
780.37(e) to require a general descrip-
tion for activities associated with
transportation facilities within the
proposed mine plan area. The intent
of the gendral description for the miny
plan area is to provide the regulatory
authority with the fundamental infor-
mation required-

(a) To obtain planning information
in a manner which will minimize ad-
verse effects on surface resources,

(b) To determine and recommend
specific items to be considered for in-
clusion in permits for protection of re-
sources'and facilities,

(c). To arrive at specific actions
needed to adjust plans and uses for po-
tential cumulative impacts on the en-
vironment, and

(d) To inform, in a timely manner,
-interested persons of the general re-

. quirements of the operation over
entire expected life of the mine.

5. One comment requested that ap-
plicants for permits should not be re-
quired to submit design information,
for existing nonconforming structures.
The reader is referred to the preamble
discussion of Sections 701.11(e), 784.12
and 786.21 for a discussion of this
-issue.

6. The Office considered requiring a
description of the measures to be
taken for road maintenance. This.
would have required that measures to
be taken be submitted to the regula-
tory authority for approval. Such a re-
quirement was rejected because main-
tenance-associated environmental
problems are adequately covered in
other parts of the regulations, includ-
ing Subchapter K, and because the
regulatory authority can always insist
measures be adopted if, as a' result of
inspections or an analysis of the
design, such measures are warranted.

7. Several comments raised objec-
tions to provisions in proposed Section
780.37(e), 'relating to special require-'
ments'for embankments over 15 feet
in height. The comments correctly
pointed out that if the culverts or
other drainage structures are ade-
quately designed to pass the proper
precipitation event, a 15-foot embank-
ment limit adds no environmental pro-
tection. Both MSHA and some State
schemes have a 15-foot limitation, and
to the extent such requirements will
remain in effect, such a requirement
in OSM's regulations would'be redun-
dant. The 15-foot limit has been de-
leted both in the performance stand-
ards and. here. The reader is referred
to the preamble for Sections 816.150-
816.176 for further discussion of this
issue.

PART 782-UNDERGROUND MINING
PERMIT APPLICATIONS-MINIMUM
REQUIREMENTS FOR LEGAL, FI-
NANCIAL, COMPLIANCE, AND RE-
LATED INFORMATION

INTRODUCTION

Part 782 concerns permit application
contents for underground mining ac-
tivities and corresponds to Part 788 for
surface mining activities. As such, Part
782 sets forth the minimum require-
ments for approval of regulatory pro
grams for general, legal, financial and
compliance information required to be
contained in applications for permits,
This will provide the regulatory au-
thority and the interested public with
a detailed understanding of thenature
of the entity which will min6 the coal
and the nature of the entities which
have ownership interests in the prop-
erty to be mined. Legal authorities for
Part 782 are the same as those indicat-
ed in the preceding part of this pream-
ble for Part 778 of this Subchapter,
except to the extent that material dif-
ferences between underground mining
activities and surface mining have
been Identified by the Office.

As required by Sections 516 (a) and
(d) of the Act, the Office has consid-
ered whether distinct differences exist
between surface and underground
mining as to the permit application
contents requirements here involved,
The Office has concluded that, with
the exception of three matters, no
such distinct differences exist because
requirements for financial, legal, com-
pliance and other non-technical infor-
mation do not differ between surface
and underground coal mining. The dis-
tinct differences identified are dis-
cussed in detail below.

1. The Office hs identified differ-
ences of interests between surface and
underground mining in Section 782,13.
The Office believes that Congress in
Section 507(b) of the Act intended
that the regulatory authority determi-
nation required under that Section be
made both with respect to the interest
of surface area owners where surface
operations and facilities may affect
them and to the interest in the coal
estate that is to be mined. Additional
explanation of the intent of this Sec-
tion is located in the preamble discus-
sion of Section 778.13.

2. The Office has identified differ-
ences between surface and under-
ground mining regarding right of
entry and operation information (Sec-
tion 782.15). The Office believes that
Section 510(b)(6) of the Act requires
that the regulatory authority determi-
nation be made only with respect to
the interest of surface area owners
where the actual mining of coal on the
surface is involved and not to under-
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ground mine workings. Accordingly,
Section 782.15(b) has been limited to
,requiring information regarding the
right of -the applicant to conductmining operations only where under-
ground mining activities would involve
the actual surface mining of coal that
has been severed from the private sur-
face estate. For example, the applicant
would be required to explain its right
to conduct surface mining during the
development of the face-up area for an
underground mine, or if dams or other
facilities are to be located on the sur-
face. The applicant would not, howev-
er, have to specifically establish Its
right to conduct underground mining
under Section 782.15(b).

3. The third material difference
identified from Part 778 was in the de-
scription of the phasing of the pro-
posed operations over the entire life of
the mine, as required by Section
782.17(a). That Section has been modi-
fied from the corresponding provision
in Part 778 to provide the public and
regulatory authority with an under-
standing of the sequence of the pro-
posed operations in both surface and
underground areas to fully reflect the
requirements of Sections 507(b) (8),
(14) and 508(a)(1) of the Act.

(c) Most of the comments addressed
to Part 782 raised issues similar to
those which were made in Part 778.
Accordingly, the disposition of com-_
ments in the preamble to Part 778
serves similarly for most of the com-
ments to Part 782. Where changes
were deemed necessary to Part 778,
appropriate modifications were also
made to Part 782. See 30 CPR 782.13
(a), (d), (g); 782.14(c); 782.15; 782.16(a),
(c); 782.17(a); 782.19(c); and 782.21. In
addition, the definition In Section
782.5 of the proposed rules has been
moved to Section 770.5 because the
term involved is also used in Part 778.

(d) Comments which specially fo-
cused on Part 782 were as follows: 1.
Section 78213(a). Commenters object-
ed to the requirement for the inclu-
sion of information on surface proper-
ty owners in a permit for an under-
ground mine because surface owners
were not involved in the underground
mine operations. The objections were
accepted in part and Section 782.13(a),
(2), (3), and (4) were altered by chang-
Ing "property to be mined" to the
phrase "areas affected by surface op-
erations or facilities" and adding "coal
to be mined.'*

Information is needed. on surface
ownership in areas affected by surface
operations and facilities because of the
substantial impact those operations
and facilities can have. However, for
lands which will only overlay under-
ground mine workings, detailed knowl-
edge of surface owners is needed only
to the extent required to implement
Sections 784.20 and 817.121-817.126.
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Those Sections provide authority for
obtaining that Information when
needed. Regarding information on
ownership of the coal to be mined,
commenters did not show, and the
office sees no basis for altering the
Congressional policy articulated In
Section 507(b)(1)-(2) of the Act for un-
derground mining activities.

2. Section 782.13(b). A few com-
menters contended that the term "sur-
face mining operation" was misused In
Section 782.13(b)(3). This comment
was accepted and the term "surface
coal mining operation" was added.
This term, as defined In Section 700.5
now Includes surface impacts incident
to an underground mine. This same
change was also made 'In Section
782.14(c)

3. Section 782.13(e). Objections were
raised to the requirement of listing all
owners of property continguous to the
permit area, rather than Just mineral
owners,'and owners in areas contigu-
ous to areas affected by surface oper-
ations.

The comments were not accepted.
since Section 516 of the Act does not
authorized the Office to enact a
waiver for the complete exemption of
underground mine workings from
permit requirements. Section 516(d) of
the Act provides authority only to
modify "permit application require-'
ments," and permit "procedures," not
substantive standards ai to what activ-
ities must be regulated under a permit
system. Moreover, as Congress was
well aware, the location, construction.
and long-term maintenance of under-
ground workings can cause substan-
tial, adverse impacts on the environ-
ment and public health and safety if
not properly controlled. See Sections
516(b) (2), (9), (12) protection against
water pollution discharges from un-
derground mine workings), 516(bXll)
(protection of fish and wildlife);
516(b)(1) and 516(c) (protection of
lands and structures overlying under-
ground workings) of the Act. The
Office therefore must conclude that
Congress Intended for underground
workings to be included within the
permit area and subject to regulation
under permit systems.

Section 782.13(e) Is based upon the
express language of Section 507(b)(2)
of the Act. Underground mine work-
ings can be laid out, constructed and
operated to adversely affect adjacent
coal seams, depending upon the meth-
ods of mining used, particularly if un-
derground blasting is Involved. It is
important, therefore, for the regula-
tory authority to know who is respon-
sible as the legal owner of adjacent
coal seams so that these persons can
be advised of potential threats to their
resource Interests. In addition, this in-
formation is Important for the regula-
tory authority to know in the event
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that action In one set of underground
workings drains water from adjacent
workings for the purpose of determin-
ing legal responsibility for water pollu-
tion resulting from discharges of the
combined drainage. See, eg., Common-
wealth v. Barnes and Tucker Co., 455
Pa. 392, 319 and 871 (1974), affd aft

.remand, 472 Pa. 115, 371 and 461
(1977).

4. Section 78214(aXl). Commenters
considered that the term "mining
permit" in Section 507(b)(5) of the
Act, when applied to underground
mining, could mean more than just
reclamation-type permits. The use of
the term "permit" is defined by Sec-
tion 701 of the Act and 30 CPR 701.5
to Indicate clearly the exact type of
permit being considered for under-
gound mining operations. Therefore,
no change was deemed necessary to
this Section.

5. Section 78216(a). Some coin-
menters suggested that the statement
of whether the proposed permit area
is limited for underground mining op-
erations should apply only to actual
surface disturbances areas. Parts 764
and 765 specify the areas and types of
operations that are to be considered in
this required statement. Adding the
words suggested by the comments
would, therefore, be redundant to
those parts.

6. Section 782.16(c). Several com-
menters raised questions about exist-
ing structures and affected areas. The
Office has revised and clarified the re-
quirements of this Section to be con-
sistent with the changes made in Sec-
tions 701.11, 780.12, 784.12 and 786.21
and are discussed In the preamble to
those Sections.

7. Some cornmenters suggested that
Section 782.17 be revised to require
that permits for underground mining
activities be issued, in all cases, for the
entire life of the activities; rather than
ordinarily limited to a five-year term
under 30 CPR 786.25(a). The Office
did not accept these comments for sev-
eral reasons.
-The commenters argued that per-
mits extending for the full life of the
operations are needed for the appli-
cant to be able to obtain financial
commitments for construction of
mine-related facilities. No data were
submitted to support that argument.
This made It impossible for the Office
to fully evaluate the comment, par-
ticularly as to the question of why a
permit term for the full life of an un-
derground mine would be necessary, as
opposed to one which extends beyond
five years only for an additional incre-
ment limited to the time necessary for
the applicant to obtain the necessary
financing of equipment and to open
the mine.

This was important because the Of-
fice's review of the relevant provisions
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of the Act revealed that although
Congress decided to allow for permit
terms of greater than five years, those
extensions were to be limited only to
the additional increment of time
which the applicant needs to obtain fi-
nancing for equipment and opening of
the operation.

Section 506(b) of the Act provided
that permit terms are to be limited to
a maximum of five years, subject to
the following exception: ".... if the
applicant demonstrates that a speci-
fied longer term is reasonably needed
to allow the applicant to obtain neces-
sary financing for equipment and the
opening of the operation and if the ap-
plication is full and complete for such
specified permit term." (emphasis
added)

The language of this provision itself
indicates that Congress intended that
the exception to the five year permit
term be limited only to the increment
needed for obtaining financing for
equipment and opening of the oper-
ation. First, -extensions beyond the
five year permit term are an exception
to a general provision, which must be
narrowly construed. Second, the ex-
emption is qualified to a period of
neccessity for both obtaining financ-
ing and opening of the operation, indi-
cating that Congress intended it to be
administered with particular emphasis-
to the time period needed to com-
mence operations-i and not for the pur-
pose of facilitating the conduct of
mining operations in the long run.

This view is also supported by the
provisions of Section 506(d) of the Act,
regarding renewals, whereby at the
end of a permit term, the permittee is-
subject to scrutiny by the regulatory
authority to ensure that operations
will continue to be conducted in com-
pliance with the Act. This is an impor-
tant provision which would be super-
fluous, if the commenters suggestions
were accepted, because there would.be
no permit renewals as the permit term.
would not expire until the operations
involved had ceased. Such a- result is
contrary to accepted principles of stat-
utory construction.

In addition to the wording of the
Act, the legislative history of Section
506(b) confirms the Office's views that
the exception to a five year permit
term was only for a quite limited in-
crement. The exception was inserted
into the 1977 House bill, at the sugges-
tion of the Secretary of the Interior.
(See, H.R. Rep. No. 95-218, 95th
Cong., 1st Sess. at 156 (1977).) The
object of an'exemption, said the Secre-
tary, was to "1... give the mine opera-
tor a permit for a time period ade-
quate for developing a site and obtain-
ing financing." The House bill (H.R. 2)
was amended to provide for the ex-
emption that was enacted at Section
506(b) of the Act. The House Commit-

-tee explained the amendment as au-
thorizing the issuance of a permit for
longer than five years "... where nec-
essary for the leadtime financing of
the operation.. ." Id. at 63

Given the language of the Act and
its legislative history and the lack of
the substantiation submitted by the
commenters, the Office has coicluded
that Section 782.17 should not be re-
vised to allow for permit terms for un-
derground mines that extend to the
full life of the entire mine. Instead,
those mines will be entitled to a

.permit term longer than fiVe years
only under the provisions of Sections
782.17(c) and 786.25(a), which author-
ize an extension only for the addition-
al increment equal to that necessary
to obtain financing of equipment and
opening of the operations. The Office
does not believe that this will pose an
undue burden on the industry, in view
of the right to successive renewal of
the permit for operations; within the
relevant permit areas under Sections
506(d) of the Act and 30 CFR 788.13-
788.16.

8. Section 782.20. A commenter ob-
"jected to depositing a copy of the
permit for public inspection at the
same time the application is filed. The
reason was that the public office for
depositing of the permit was undeter-
mined. The' comment was rejected, as
Section 507(b)(6) of the Act clearly im-
plies filing for public inspection at the
time of permit application and the
public can be advised of the copy loca-
tion by the -newspaper advertisement.

PART 783-UNDERGROUND MINING
PERMIT APPLICATION-MINIMUM
REQUIREMENTS FOR * INFORMA-
TION ON ENVIRONMENTAL RE-
SOURCES

INTRODUCTION

1. Part 783, corresponding to Part
779 for surface mining activities, es-
tablishes minimum standards under
rekulatory 'programs for the Secre-
tary's approval of permit application
requirements for information on the
existing environmental resources that
may be impacted by underground
mining activities. With this informa-
tion, the regulatory authority Is to uti-
lize information provided on mining
and relamation operations under Part
784 to determine whether the pro-
posed activities will be conducted in
compliance with Part 817 of Sub-
chapter K.

2. The authority, basis, and purpose
of Part 783 were generally discussed at
43 FR 41706-41707 (Sept. 18, 1978)
which is incorporated herein by refer-
ence. Part 783 is adopted under Sec-
tion 516(d) of the Act, to account for
distinct differences between, under-

ground and surface mining activities.
However, there are many points cov-
ered in Part 783 for which material
differences do not exist, Indeed, most
of the comments addressed to Part 783
raised issues similar to those which
were made on Part 779. Accordingly,
the disposition of tomments in the
preamble to Part 779 serves similarly
for most of the comments to Part 783.
Where changes were deemed neces-
sary to Part 779, appropriate modifica-
tions were also made to Part 783.

3. The Office did identify a number
of distinct difference for Part 779,
which are discussed in detail below for
individual Sections, particularly in the
description of geology, vegetation, fish
and wildlife resources, land use, sur-
face topography, and prime farmland
identification.

4. Some commenters raised broad ob-
jections to Part 779, wIth-respect to
the coverage of underground mining
activities that pre-exist the effective
date of the permanent program regu-
lations. These commenters provided
no supporting rationale for their ob-
jections, aside from a citation to Sec-
tion 516(d) of the Act. The Office has
not adopted this recommendation, al-
though It has generally provided some
lesser degree of regulation for existing
structures.

Congress intended that both new
and existing aspects of underground
mining activities be regulated under
the Act, as is evident from the lan-
guage of Section 506(a) of the Act, re-
quiring that permits be obtained
under the permanent regulatory pro-
gram for any surface coal mining oper-
ations. Those operations are, in turn,
defined at Section 701(28) of the Act
to include underground mining activi-
ties, without regard to whether they
predate the permanent regulatory" pro-
gram. Similarly inclusive language Is
used in Section 516 (a) and (b) of the
Act for underground mining activities.

Given Congress' recognition of the
substantial adverse environmental af-
fects resulting from past underground
mining (see H.R. Rep. No. 95-218, 95th
Cong. 1st Sess. at 125-127 (1977)), the
Office .does not believe that Section
516(d) of the Act ought to be inter-
preted to eliminate the existing as-
pects of underground mining activities
from scrutiny under these regulations.
See H.R. Rep. No. 95-218, supra. at 93,
To the contrary, the regulatory au.
thority will need detailed' information
on those activities to ensure that they
will be brought into compliance with
the standards of the permanent regu-
latory program. See 30 CFR 701,11(d)-
(e), 784.12, and 786.21.

5. Several commenters also raised
objection to Part 779 with respect to
the coverage of any areas outside sur-
face operations and facilities of under-
ground mine workings. The implica-
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tion of these comments would be to
exclude descriptions of resources on
lands overlying underground mine
workings, subsurface areas where un-
derground workings will be located,
and resources of lands located outside
the proposed permit area. The Office
did not adopt such broad exemptions
The commenters offered no data es-
tablishing that the areas they sought
to exclude are irrelevant for the pur-
poses of proposed underground mining
activities. To the contrary, impacts in
these areas can be quite severe and
were intended to be regulated by Con-
gress.

Congress specifically Tecognized that
underground mining activities can
cause serious disruption of surface
areas that are not themselves direct
objects of actual mining operations,
through subsidence and disruption of
water and fish and wildlife resources.
See Sections 516(b) (2), (9), (11), (1-2),
and 12(c) of the Act. See also, pream-
ble discussions to the definitions of
"adjacent area" and "affected area,"
and to Sections 817.121-817.128 of the
regulations. Discharges of water from
underground mine workings can have
severe effects which Congress also
clearly intended to be regulated. See
Sections 516(b)(9), (11) of the Act. See
the preamble discussions to Sections
784.14, 817.42.

Given that recognition, the regula-
tory authority needs to be provided
with adequate information on areas
overlying underground mine workings,
the strata in which those workings will
be located, and adjacent areas, to de-
termine whether the proposed activi-
ties will be conducted in compliance
with the Act.

OSM has recognized, however, that
descriptions of some of the types of
environmental resources involved may
be limited to areas affected by surface
operations and facilities only or de-
scribed in much less detail for other
areas. This recognition is explained in
the preamble discussions below for in-
dividual Sections of Parts 783-784.

6. Several commenters objected to
proposed Parts 782, 783, and 784, as-
serting that requiring such detailed in-
formation would make it very difficult
for applications to lie filed within the
two-month deadline proposed Section
771.19) after institution of a State or
Federal permanent regulatory pro-
gram. These commenters suggested
that the deadline be delayed by allow-
ing for subsequent submission of data
until as late as 17 months after a State
or Federal program is approved by the
Secretary. In many respects, these
comments were similar to those gener-
ally raised to the same two-month
deadline specified at proposed Sec-
tions 771.13(a) and 771.19(a). Those
comments were not accepted for the
reasons explained in the preamble dis-
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cussion above for Sections 771.13(b)(1)
and 771.21(a)(1) of the final rules. For
the same reasons, the Office did not
accept the similar comments related to
Parts 782, 783, and 784.

Further,, the commenters submitted
no information on this Issue that
showed that the burden of meeting
the two-month deadline is more oner-
ous for underground mining activities
than for surface mining activities.
Indeed, the only difference discussed
by the commenters Indicated that
small underground mines involve the
disturbance of substantially les sur-
face area than do surface mining activ-
ities, a factor indicating that the small
undergound operations should have
even fewer problems meeting the two-
month deadline.

The commenters also suggested that
less restrictive permitting require-
ments be adopted for small under-
ground mines. No such general re-
quirement has been adopted, however,
because no data has been Identified
that would establish a rational rela-
tionship between the size of an under-
ground mine operation to the need for
particular Items of permit application
information. The final rules' restric-
tion of some Sections in Part 783 to
only areas affected by surface oper-
ations and facilities will, however, sub-
stantially benefit small underground
mines.

The commenters questioned how the
applicant is to prepare its materials
prior to approval of a particular per-
manent program in order to meet the
two-month deadline for those provi-
sions of Parts 783-784 which commit
discretion to the regulatory authority
as to the level of detail of some of the
application information to be required.
Existing operators will be able to re-
ceive substantial guidance from the
staffs of both the OSM Regional Di-
rectors and the existing State regula-
tory authorities, based on proposed
versions of State program require-
ments which are already under devel-
opment and on the technical expertise
of those staffs. In this regard, the
Office intends to effect close coordina-
tion with State agencies to resolve
permit application questions as early
as possible.

§ 78311 General requirements,
1. Section 783.11 is the underground

mining activities companion to Section
779.11 for surface mining permit appli-
cations. Many of the same comments
were received on these Sections and, in
the final regulations, the wording of
the two Sections Is the same. The au-
thority, basis, and purpose for the
final rule is the same as set forth in
the preamble for Section 779.11, and,
in addition, Section 516 of the Act.

2. As to the comments on Section
783.11 which raised the same coin-
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ments as did those to Section 779.11,
the preamble to Section 779.11 serves
to dispose equally of those to Section
783.11. In addition, several comments
on Section 783.11 suggested that infor-
mation on environmental resources be
limited, for underground mines, to
only land affected by surface oper-
ations and facilities.

These commenters argued, but pro-
vided no data to substantiate their po-
sition, that underground mines should
not be required to provide information
for the entire mine plan area, because
the disturbed surface areas represent
a relatively small portion of the entire
mine plan area. OSM has not accepted
these comments because, as explained
in the preamble to Section 779.11 and
in the introduction to Part 783, the
pervasive nature of these environmen-
tal resources prevents such restric-
tions' if such Information were cate-
gorically limited to only surface dis-
turbed areas, the regulatory authori-
ties would not be provided with suffi-
cdent information to evaluate the envi-
ronmental impacts of underground
mines.

3. These commenters also suggested
that, to the extent potential subsi-
dence effects need to be accounted for
in the application, they can be han-
dled completely under Section 784.20.
These comments were rejected be-
cause Section 784.20 concerns only an
operation and reclamation plan, and is
not a description of resources that
may be impacted by subsidence. The
regulatory authority needs informa-
tion under several Sections of Part 783
in order to determine whether the
plan submitted under Section 784.20 is
adequate.

§783.12 General environmental resources
information.

1. Section 783.12(a) is the under-
ground mining companion to Section
779.12(a), for which the preamble is
applicable to 783.12(a). Sections
783.24(c) and 784.22(a) are the under-
ground map and plan requirements
that complement the narrative de-
scription required under Section
783.12(a).

Several comnenters suggested
changes to this Section that would re-
quire only general information on the
timing of mining activities and
number of acres to be disturbed during
the life of the mine. They argued that
this new language was necessary to
deal with alleged differences of under-
ground mining, where certain condi-
tions may require an operator to
change mining sequence and timing of
subareas within the overall mine plan.

OSM has not accepted this change.
30 CFR 788.11-788.12 provides ade-
quate opportunity for the permittee or
the regulatory authority to revise a
permit, where necessary to reflect any
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changes In the sequence. and timing of
mining. Second, whenever, a permittee
applies- for a permit renewal under
Section 778,13, there-is an opportunity,
to change the descriptions; that are re-
quired by Section 783.12(a) These op-
portunities for revisions and renewals
should satisfy the conmenters' con,-
cerns about Section 783.12(a). 1

2. Section- 783.12(b) serves the- same
purposes. as Section 779A12(b) for un-
derground mining. Because the two-
Sections are so similar,, most com,-
ments received on- either Section were,
considered applicable- to, both Sections:
and discussed in the- preamble to: final
Section 779;12(b).

3. One comment was received which,
applied only to Section 783.12(b). This
commenter recommended that "mine
plan area" be replaced by "actual sur--
face disturbance area," arguing, that
this would be more consistent with,
Section 507(b)(13). of the Act. OSM. re-
jected this suggestion, because Sec-
tions 102. and 522(e) of the-Act and the:
National Historic Preservation Act,
(NHPA)w protect important cultural,
and historical resources from all, ad-
verse effects, of underground mining
activities,

In particular, subsidence from un-
derground mining-could cause- harm to-
historical and cultural structures over-
lying those workings. See the techni-
cal literature- listed in the preamble to,
Section 817.121-817.128 and- the pre-
amble discussion at the introduction
to Part 783..

§ 783.13 Descrfptibn of hydrology and ge-
ology.. General requirements

(1) The basis, and- purpose of this,
Section are the same as for Section.
779.13. Authority for the Section is de-
rived from Sections 102,' 201, 507(b),
508(a), 515(b), and 516 (a) and Cd) of
the Act.

(2) Comments addressed to this Sec-
tion were substantially identical to
comments to Section 779.13.. There-
fore, the discussion of issues and their
resolutions in the preamble to? Section.
779.13 also, applies to Section 783.13.

(3) The Office has, determined that
the distinct differences between sur-
face coal mining and- underground coal
mining do. not require substantive dif-
ferences between this Section andSec-
tion 779.13. because both Sections
state only general principles. ,

(4) Minor editorial changes from the
proposed rules of a noiisubstantive-
nature were made by the Office- and
are discussed in-Section 779.13.

§ 783.14 Geology description.
1. Authority-for this, Section is-found.

in Sections 102,, 201, 503,, 504, 506,
507(b), 508(a), 515(b);, 516 and 51T of
the Act. This. Section would imple-
ment the requirements of the Act for
geologic information necessary for ap-
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plicatfons for permits for underground!
mining activities -

2; The information, collected- pursu-
ant to paragraph- a" of this Section,
will enable the regulatory authority-to-
perform the assessment required by
Sections 507(b)(11), 508Ca)(13), and!
510(b)(3) of the Act and to: determine-
whether the- applicant can comply
with Sections- 817.13-817.15, 817.41-
817-5. 817.59, 817.61-817.74, 817.81-
81-789, 817.91-817.93, 817.99 817.101-
817.105, 817.121-817.128; and, 817.150-
18L of Subchapter K. Technical litera-
ture used is. the same as, for Sections
779.14 and- 816:121:-816.128. See also,
Hardaway, et..al 1978. Paragraph (b)
of 783.14. allow. for a waiver of the re-
quirements, of 7837.14(a) pursuant to.
Section 507(b)(15; of the Act, when
the regulatory authority already -has
at its disposal sufficient geological
data about the proposed mine plan
area to. make. further data collection
unnecessary- -

3- Most comments addressed to- this
Sectionwere substantially Identicalf to
comments: to Section 779.14. There-
fore, the: discussion of Issues and their-
resolutions in the preamble to Section
7,7914 also. applies to Section 783.14.
However, the Office-has Identified and
accounted for certain distinct- differ;-
ences between surface mining and un-
derground mining activities; with re-
spect to the types and extent of geo-
logic information, needed in permit ap-
plications, leading to differences in
Section- 783.14. The general basis for
the distinctions: was discussed at 43 PR
41706-41707 (Sept. 18,- 1978).

C. Several commenters requested
that this Section, be amended -to re-
quire that the report- produced hinder
Paragraph (a) ' be accompanied: by a
summary easily understandablp to the-
lay, persom This was not done, because
of the extra expense involved, and the
expectation that. the regulatory au-
thority.:will assist the interested public
by.- explaining- particularly difficult
materfals,

5.- Several commenters suggested'
changes in. Section 783.14 (a)CI) and'
(a)(2), which related to the detail of
the information requested. One com-
menter felt that Paragraph (a)(1)(iv)
should be revised to state specifically
some of the parameters which. should
be reflected in the analyses. However,
the Office feels this is covered ade-
quately under the main. text of' Para-
graph- (0I), which requires', a detailed
description- of the physical and chemf-
cal characteristics, of- the overburden.
Another commenter suggested that
proposed. Paragraph (a)(2)1 should re-
qufre Information for each, stratum, of
the, oVerburden,. on. the ground that'
"each: strata" (sic) describes and de-
fines what part of the- overburden
should be analyzed- The Office accept-
ed this alternative and clarified the

language to incluile "geology of the
strata in those areas to be affect,
ed.... .' It Is the intent of the Act
(Section 507(b)(14)) that the- permit
applicant provide or compile data only
on "the area tobe affected".

6. Three commenters suggested that
the language of proposed Sections
783.14 (a)(1) and (b)(1) be revised to
state that the- work requested under
these Sections be done under, the su-
pervisibn of a qualified geologist or
registered professional engineer. The
Office rejected this proposal, because-
these matters are adequately specified'
by Section 507(b)(14) of the act and 30
CFR 783.24-783.25.

7. One commenter suggested that
the "acid-producing nature of a coal
seam cannot be correlated with the
sulfur content or the abundance of
pyrite in the coal," citing BCR Report
,L-822 Assessment of Research and De-
veiopment Needs and Priorities for
Acid Mine, Drainage Abatement U.S.
Bureau of Mines; 1977 (Prepared by
Bituminous Coal Research, Inc. Mon-
roeville, Pa, Final Report on Contract
No. J05 65044. See pp. 7-29).

The -Office is- aware that standard-
izea field'methods for determining the
acid/toxic-forming potential ol coal
and overburden have not yet been rou-
tinely used in all areas of the country.
Research and field checking, however,
have resulted in successful prediction
of acid mine drainage conditions in
coal and overburden materials in the
central Appalachian coal fields.
(Smith, et al., 1976s; pp/ 290-299; Car-
ucclo, et al., 1977s, pp. 9-10, 30; 46).
Moreover, similar work is proceeding
in the west. (Hardaway, et al., 1978,
pp. 7-18). Because of the severe pollu-
tion problems resulting from acid and
toxic mine drainage (see Final EIS at
H-M--30/31), the Office has decided
that the results of these promising
techniques and methods-development
should be employed whenever possi-
ble, to identify potential acid and
toxic-forming materials.

Moreover, the Office believes that
the commenter miseontrued the sig-
nificance of the- lack of correlation be-
tween "sulfur content"' and "acid-pro-
ducing" conditions, to mean that no
predictive relations have- been discov-
ered. Carucclo, supra, however, was
able to correlate acid production to
the morphology of "the pyrite grain
Id, at 46, and the work cited by the
commenter did not consider the work
by Smith or- the work discussed' In
H'ardaway.

8. Several other, commenters felt
that there are many situations in
which the information specified In
proposed Section -783.14(a)(2)(111)
would be inappropriate or unproven.'
The Office recognizes the distinct dif-
ferences' in lbcal geology, possibly in-
adequate predictive methods; and high
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costs for conducting the tests and de-
leted these requirements in the final
rule. The regulatory authority may,
however, on a case-by-case basis, re-
quire detailed rock mechanic testing of
the ovbrburden, if the validity and
utility of the method is shown for a
particular area.

9. The Office does believe, however,
that analyses for the clays immediate-
ly underlying the coal seams to be
mined are a necessary and important
tool for evaluating the adequacy of
the subsidence control plan. Knowl-
edge of the clay layer beneath the coal
seam to be mined is important In order
to assess the potential of the clay to
absorb water and assess the resultant
changes in clay plasticity. If the clay is
highly plastic, then subsidence may
occur due to "sag and pillar squeeze,"
(Hill and Bates, 1978, at pp. 17-26),
and other displacement problems.
(Allen, 1976, pp. 1-6; Gray, et al., 1974,
pp. 1-3, U.S. Bureau of Mines, 1977c,
pp. 113-127.) Horslev, 1949, at p. 171
provides for soil sampling methods,
and USBM, 1977c, at pp. 113-127 pro-
vides prediction of bearing capacity
and associated tests.

§ 783.15 Ground water information.
Authority for this Section is the

same as for Section 779.15, and Sec-
tion 516 of the Act. The basis and pur-
pose for this Section is essentially the
same as for 779.15, and the same tech-
nical literature was used. All com-
ments addressed to this Section were
the same as for Section 779.15,,and the
discussion and their resolution in the
preamble to that Section also apply to
Section 783.15. No material differences
with respect to the type or scope of
groundwater information required for
applications for underground mining
activities were identified, given the
generality of the requirements.

§ 783.16 Surface water information.
(1) Authority for this Section is the

same as for Section 779.16, and Sec-
tion 516 of the Act. The basis and pur-
pose for this Section is essentially the
same as for Section 779.16 and the
same technical literature was used.
Most comments addressed to this Sec-
tion were the same as for 779.16, and
the discussion and their resolution in
the preamble to that Section also
apply to Section 783.16.

(2) Given the general level of the in-
formation required under Section
783.16, no distinct differences from
surface mining activities were Identi-
fied with respect to the types of sur-
face water information needed in
permit applications for underground
mining activities. However, several
comments were received which ad-
dressed proposed Section 783.16(a),
suggesting that the regulation re-
quired additional specification of par-

ticular types of surface water bodies In
,the application. Because the regula-
tion is intended to state a general,
non-exhaustive requirement, the com-
ments were not accepted. However,
the final rule was modified to make it
clear that all surface water bodies are
to be identified.

§ 783.17 Alteinative water supply Informa-
tion.

(1) Authority for this Section is the
same as for Section 779.17 and Section
516 of the Act. The basis and purpose
and technical support for Section
783.17 is essentially the same as for
Section 779.17. Most comments ad-
dressed to Section 783.17 were the
same as those for Section 779.17, and
the discussion and resolution in the
preamble to that Section also applies
to Section 783.17.

(2) Given the general nature of the
information required under Section
783.17, no distinct differences from
surface mining activities were identi-
fied with respect to the types of infor-
mation rqquired under this Section for
underground mining activities. Indeed,
if anything, the effects of under-
ground mining activities on water
supply sources may be more severe.
Acid and other toxic mine-drainage
pollution in some regions has been
greater from* underground mining ac-
tivities than from surface mining. H.R,
Rept. No, 95-128, 95th. Cong., Inst.
Sess. at 127 (1977). Subsidence from
underground mining can cause major
disruptions in ground and surface
waters. See discussion in preamble to
Section 816.121-816.128 and Final EIS
at B-III-27/38.

(3) Although no distinct differences
were identified, the Office did receive
some comments directed solely to Sec-

"tion 783.17. Some commenters felt
that the main text of proposed Section
783.17(a) should be deleted, leaving
only Subparagraphs (1) and (2), be-
cause they believed the Act does not
require the mine operator to Identify
alternative water supplies. The Office
rejected this, because Section
-508(a)(13) of the Act requires that a
detailed description be submitted in
the permit application, of the meas-
ures to be taken during the mining
and reclamation process to assure the
protection of quality and quantity of
surface and ground water systems
from adverse effects or to provide al-
ternate sources of water where such
protection of quantity cannot be as-
sured. This provision is extended to
underground mining activities under
Section 516(d) of the Act.

§783.18 Climatological data.
This Section is substantially Identi-

cal to the corresponding Section
779.18 and the reader Is referred to
the preamble for 779.18 for informa-

tion concerning the technical basis
and authority for these permit appli-
cation requirements.

§ 783.19 Vegetative data.
1. Authority for this Section is found

in Sections 102, 201, 501(b), 504, 508
(a)(2)(B) and (c), 508(a) (3), (4) and
(5), 510(b)(2) and 516(b) (6) and (10) of
the Act. This Section requires that the
operator provide, 'when required by
the regulatory authority, a map or
aerial photo with existing vegetative
types delineated and a narrative that
describes the plant communities and
certain adjacent areas. The vegetative
description must contain information
adequate to predict the potential for
reestablishing vegetation on the dis-
turbed area and for evaluation of vege-
tation Important to fish and wildlife.
This vegetative information will be
used to determine the operator's abili-
ty to comply with 30 CFR 817.111
through 817.117.

Section 783.19(a) of the proposed
regulations required that the permit
application contain vegetative data for
the mine plan area. This Section has
been changed in Section 783.20(a) of
the final regulations to require such
information for the "area affected" by
surface operations and facilities and'
for any proposed reference area. The
reason for this change is that there
should be no disturbance to the vega-
tion outside the affected area.

2. Several commenters argued that
requiring vegetative data of the mine
plan area, exceeds the authority of
Section 516(b)(6) of the Act. Since the
surface area disturbed by underground
mines is often only a small portion of
the mine plan area, the regulations
have been changed to require vegeta-
tive data on only the areas affected by
surface operations and facilities of a
mine plan.

The Office has determined that
there are no distinctions which would
require different treatment for surface
and underground mining insofar as
the areas now covered by this require-
ment Because of the similarity to
comments received on Section 779.19
and to avoid unnecessary repetition,
additional response to comments can
be found in the preamble for Section
779.19.

§783.20 Fish and wildlife resources infor-
mation.

The purposes and requirements of
Section 783.20 are the same as those
for Section 779.20 except for provision
for the distinct differences between
surface and underground mines. The
only difference between surface and
underground mines identified by com-
menters is the size of the surface area
disturbed. In order to account for this
difference, Subsection 783.20(a) does
not require studies to be conducted on
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the entire mine plan area unless fish,.
wildlife: or related environmental
values may reasonably' be expected to)
be disturbed over the entire area. This
requirement differs from Section
779.20(a) which requires the minimum
area of study to be-the mine plan:area.
All requirements of Section, 783.20 are
the same as those of Section 779.20,;
and preamble- discussion for Section.
779.20 is, incorporated herein by refer-,
ence. In addition to- the statutory au-
thorities listed for 779.20, Section 516
of the Act, also applies -to Section
783.20.

Comments on this Section have been
discussed in response to similar-com, ,

ments received on Section 779;20. The'
preamble discussion supporting Sec-
tion 779.20 is incorporated herein by'
reference. Several comments, related.
solely to underground mining.

Commenters recommended that fish,,
and wildlife studiest be confined, to the
surface land affected by, undergroundJ
mining operations. Commenters said
that there is a, distinct difference be--
tween' the size of the surface area dis-
turbed by underground mines and sur-
face mines. The commenters assert.
that the entire mine plan area may
not be- affected by underground
mining and therefore studies' should
not be required, over the entire area.

The Office. agrees with the- rationale
of the commenters. Final- Section:
783.20 requires that studies. be, con,
ducted in the mine plan area. where
surface facilities and operations -are lo-
cated andt adjacent areas where fish,
wildlife or related environmental
values, may be affected.

Section 783.20 further provides that
the determination of land areas to be:
studied:' shall be made- on a case-by-
case: basis by the regulatory authori-
ties- in consultation with appropriate-.
agencies having fish, wildlife,, or habi-
tat management or protection respon-
sibilities. The Office has not automati-

- cally limited the- area, of study to' that
of surface, facilities because under cer-
tain circumstances the potential. for-
subsidence and long term water dis-
charges and other incidents of under-
ground mining could adversely affect
fish and, wildlife. The regulatory au,-'
thorlty' should, determine the likeli-
hood of such potential and rbquire the
appropriate studies, accordingly.

§ 783.21 Soil resource description.
Authority for this Section, is Sec-

tions 102, 201,, 501, 507,. 508,, 510(b),
516(a), and: 516(b) (4),. (6), and (10) of
the act. This Section will implement
the requirements of the Act for soil re-
source Information necessary for each,
application for a permit for under-
ground mining- activities:

Paragraph (a) requires: the- applica-
tion to provide soil survey' information.
on those portions. of the underground
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mine plan: area to be affected by sur-
face operations, and facilities. Para-
graph (b). requires. the submission of
analysis; and test results. when over-
burdemmaterials are used as a.supple-
ment or substitute for topsoil;

As explained in the preamble. discus-
sion of the definition for soil survey-in
Section 701.5, it is intended that soils
informatfon be obtained In accordance,
with the procedures of the National
Cooperative Soi Survey'.
- The- information will be used by' the-
regulatory authority to determine If
the applicant can comply with the per-
formance standards of Sections 817.21
through 817.25, 817.111. through
817.117,.an.817.13a of subchapterK.

1. Commehters were concerned that
the requirements of this- Section were
identical to' the soil resource require.
ments for surface mining. Thus, the
underground operator would be re-
quired to provide soils: information on.
surface areas: that would" not be dis-
turbed, by- mining: and reclamation ac-
tivities- Since the surface area .dis-
turbed will generally, be,a s=2all frac-

-tion- of the mine plan- area of an un-
derground mine, the Office elected to
change' the soil information require -
ments to: the affected portions of the
mine plan area, Le,. the area to be af-,
fected by- surface operation. and facili-
ties. This change has been made be-
cause the excavation of underground.
mine workings- will not likely affect
soil,, vegetation, and- land uses, except
where surface operations: and facilities
are involved&" -

2. The Office determined that there.
are no- distinctions that would require
different treatment for underground
and surface mining in. insofar as the
areas covered by this requirement are
concerned, Therefore, because of the
similaity of 'comments', received on.
Section 779;21,. additional: response to
comments can- be found In the prean-
ble- discussion of Section. 779.21.

§ 783.23 Land, use information.
Thi:sC Section.,is substantially Identi-

cal to the corresponding Section of the
permit. application requirements for,
surface mining operations, Section
7.79.22. The reader is' referred to the
Preamble to Section 779.22 for infor-
mation concerning the statutory au-
thority, technical basis and. alterna-
-tives considered for- this Section. In
addition to. the authority cited'in Sec-
tion. 779M22. this Section Is based' on
Section 516' of' the- Act. The- Office' con-
siders the- information necessary, for
post-mining land use planning and de-
pisions'to be similarenough to-warrant
substantially the same informational
requirements for both- surface- and un-.
derground. operations The Section
779.22: Preamble describes the require-
ments: for submission of land use in-
formation. Those descriptions will not

be repeated" here except to the extent
that this. Section differs from Section
779.22 or such descriptions are needed'
to discuss comments.

The renumbering and relettering of
Section 783.23 corresponds to changes
made in the organization of Section,
779.22. In addition, several com-
menters raised issues relating to spe-
cific Sections of 783.2.3 which were,
also raised in connection with Section,
779.22. These issues are-resolved in the,
preamble to Section 779.22 and revised'
language has been incorporated In,
Section 783.23 where changes -were,
also made in Section 779.22. These
issues include: (1) The requirements of'
a map in Sections 779.22(a)(1), and
783.23(a)(1); (2) sources for productiv-
ity and yield- data In Sections
779.22(a)C2)(11) and 783.23(a)(2)(ii); (3)
availability of Information on dates of
past mining under Sections
779.22(b)(4) and 783.23(b)(4); and (4)
availability of information on land
uses preceding mining under Sections
779.22(b)(5) and 78323(b)(5).

Several - commenters suggested that
Section 783.23(a) be revised to require
information only for the area affected
by the surface operations of an under-
ground mine. This suggestion has been
accepted as an appropriate distinction
to be made betwpen surface and un-
derground mining operations. Lan-
guage had been added to reflect that
the description of condition, capability
and productivity required' under Sec-
tion 783.23(a) shall be made with re-
spect to thatland which will be affect-
ed'by the surface operations and facili-
ties.

Some commenters suggested that
the description of the capability of the
land required under Section
783.23(a)(2)(1) should be required only
in instances where the post-mining use

,is to be different from the pre-mining
land use. No change was made because
the Office-believes that It is essential
tahave this- Information in all cases to
Insure that the land is restored to con-
ditions suitable for return to the same
or-an approved alternative land use.

Section 783.23(a)(2)(1) has been re-
vised' to add that the. capability of the
land( to support. a. variety of uses. shall
be- described In light of the hydrology
of the area affected. by surface oper-
ations and facilities. The factor of site
.hydrology was included in this Sec-
tion's surface mining counterpart, Sec-
tion 779.22; but was. inadvertently-
omitted from Section 783.23 in the
proposed regulation.

One commenter suggested that this
Section also require infornmation relat-
ing to, local, State and Federal land
use, plans and policies. This informa-
tion is necessary to enable the, regula-
tory authority to make decisions on
proposed alternative land uses, partic-
ularly the- finding of compatibility
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with existing land use policies and
plans. Accordingly, Section 783.23(c)
has been added. This Section requires
that the application contain a descrip-
tion of existing land uses within the
proposed mine plan and adjacent areas
together with the land use classifica-
tions under local law, if any.

§ 783.24 Maps: General requirements.
This Section sets forth general re-

quirements for maps which must be
included in the permit application and
is substantially, identical to Section
779.24. In addition to the statutory au-
thority cited in Section 779.24, author-
ity for this Section is found in Section
516 of the Act.

As originally proposed, Section
783.24 was prefaced by a phrase which
stated that the maps required "be pre-
pared in accordance with Section
783.23 .. ." Proposed Section 783.23
set forth limitations on who must pre-
pare and certify certain listed maps,
plans and cross-Sections. The reader is
referred to the preamble to Section
779.24 for discussion and disposition of
the public comments received on these
provisions.

Several commenters raised a number
of issues related to Section 779.24
which were also raised or are equally
applicable to Section 783.24. Those
issueg are discussed and resolved in
the preamble to Section 779.24 and re-
vised language has been incorporated
in Section 783.24 where changes were
also made in Section 779.24. The
reader may wish to review the pream-
ble to Section 779.24 for a full descrip-
tion of the public comments and revi-
sions.

As noted above, Section 783.24 is
substantially identical to Section
779.24. The preamble discussion for
Section 779.24 describes in detail the
requirements and basis and purpose of
its 12 subSections. Those descriptions
and statements are equally applicable
to Section 783.24 and will not be re-
peated here except to the extent nec-
essary to identify differences in the re-
quirements or to discuss public com-
ments.

Section 783.24(c) requires identifica-
tion of all areas proposed to be affect-
ed over the estimated total life of the
underground mining activities togeth-
er with a description of size, sequence
and timing of the piknlng of subareas
for which additional permits are an-
ticipated. Some commenters suggested
that Section 783.24(c) be revised to
delete requirements dealing with iden-
tification of size, sequence and timing
of mining of subareas because there
are too many variables in predicting
these characteristics -of an under-
ground mining operation. This Section
is required by Section 508(a)(1) of the
Act. Having this information, the reg-
ulatory authority is better prepared to

RULES AND REGULATIONS

evaluate the potential cumulative im-
pacts of the operation, whether the
operation Is surface or underground
mining. No change In the regulation
was made as a result of those com-
ments.

Section 783.24(d) requires identifica-
tion of the location of buildings within
1000 feet of the proposed permit area
together with Identification of the cur-
rent use of such buildings. Several
commenters suggested that this Sec-
tion be revised to delete the require-
ment for Identification of building use
and to require identification of build-
ings within 1000 feet of the land af-
fected by surface operations incident
to an underground mine. Section
507(d)(13) of the Act is specific n re-
quiring mapped location of all build-
Ings within 1000 feet. of the permit
area. Moreover, the.Act addresses the
impact of underground mining on sur-
face features, not just the impact of
surface activities associated with un-
derground mining. Information on
building use is necessary to determine
whether the building is an occupied
dwelling under Section 522(e)(5) of the
Act and implementing regulations.

Section 783.24(e) requires identlica-
tion of surface and subsurface features
within or passing through or over the
proposed permit area. This Section
has been revised to include a line
which, was Inadvertently omitted in
the proposed regulations. Some com-
menters suggested that this Section
include a depth requirement for sub-
surface features. In order to be com-
plete, this information should be pro-
vided if known. However, the Office
believes that Identification of depth in
all cases would be unnecessarily bur-
densome. Therefore, no change has
been made.

Section 783.24(h) requires Identifica-
tion of all public roads located in or
within 100 feet of the proposed permit
area. Some commenters suggested that
this Section be revised to limit ldenti-
fication to roads within 100 feet of
land areas affected by surface oper-
ations and facilities incident to under-L
ground mining operations. The Office
believes this Section cannot be so lim-
ited since underground mining oper-
ations may have surface effects not
confined to the area of surface oper-
ations and facilities (e.g., subsidence).
Therefore, no change has been mide.

Section 783.24(1) requires Identifica-
tion of the boundaries of public parks
and locations of cultural or historic re-
sources and known archeological sites
within the mine plan and adjacent
areas. Some commenters suggested
that this Section be limited to the
areas which will be affected by surface
disturbance activities. This comment
was rejected since underground
mining operations may have adverse
effects which are not confined to the
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area of surface operations and facill-
ties.

Section 783.240) requires Identifica-
tion of public or private cemeteries or
Indian burial grounds located in or
within 1000 feet of the proposed
permit area. Commenters suggested
that this Section be limited to only
that area affected by surface oper-
ations and facilities incident to an un-
derground mine. However, as noted in
the preceding discussions of com-
ments, underground mining operations
may have adverse effects which are
not confined only to the smallest area
of surface operations and facilities.
This Section has not been changed as
a result of these comments.

§ 783.25 Cross Sections, maps and plans.
This Section is substantially Identi-

cal to its counterpart in the surface
mining permit application require-
ments, Section 779.25. In addition to
the statutory authority cited In 779.25,
authority for this Section is found in
Section 516 of the Act. The majority
of public comments received on Sec-
tion 779.25 were also applicable to and
were considered in connection with
Section '183.25. As a result, much of
the discussion in the preamble to Sec-
tion 779.25 is also applicable to Section
783.25, and revised language has been
incorporated in 783.25 when changes
were also made in 779.25. In addition,
organizational and editorial changes
which are discussed in the preamble to
Section 779.25 were also made in Sec-
tion 783.25. The reader is encouraged
to read the preamble to Section 779.25
when reviewing Section 783.25 and Its
preamble.

The preamble to Section 779.25 con-
tains a detailed description of and the
basis and purpose of these mapping re-
quirements. Those descriptions will
not be repeated here except to the
extent necessary to discuss public com-
ments.

Several commenters objected to Sec-
tion 783.25(c) (rider seams, overburden
and underlying strata) as inapproI5ri-
ate for underground mining permit ap-
plications. Information on the nature
of associated formations will aid in de-
termining the potential for subsidence
problems. In addition, in many cases,
preparing the face of the mine in-
volves earthmoving similar if not Iden-
tical to surface mining, and the com-
position of these associated materials
must be known by the regulatory au-
thority. Finally, disposal of waste ma-
terials removed from the mine must be
planned, and premining information
on its composition is necessary to
evaluate the impacts that the pro-
posed operation will have on the sur-
face. Therefore no change was made
in the regulation.

Several commenters expressed objec-
tions to presenting information on sea-
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sonal variation in flow patterns of sub-
surface water. (Section 783.25(f)).
Commenters felt this requirement was
written for surface mining and did not
consider the differences between sur-
face and underground mining. Infor-
mation on fluctuation of aquifers will
be essential to evaluate the effect of
mining on water resources. Factors
which establish the premining hydro-
logic regime are important and similar
to those for surface mining. In addi-
tion, underground mining may impact
the surface by contributing to surface
water flow. Providing information on
premining subsurface flow patterns
will aid the regulatory authority in
evaluating potential surface effects.
Therefore, while some changes in this
Section's language were made for pur-
poses of clarification, no fundamental
changes in the rule's requirements
were made.

Several commenters objected to pro-
viding the information required In
783.25 (f), (g), (h), and (i). Com-
menters were concerned about provid-
ing elevration information, and
thought the requirements of these
subSections should be limited to those
areas affected by surface activities of
underground mining. The intent' of
the Act with respect to underground
mining is'to control the surface effects
of underground mining. Surface ef-
fects include, but are not limited to,
surface activities of the underground
operations. For example, subsidence is
not a surface activity of an under-
ground operation, but is'certainly a
surfac6 effect. A complete picture-of
the premining condition is required as
baseline information against which
new mining effects can be compared.
The requirements of Section 783.25
(f), (g), (h), and (i) are therefore neces-
sary to provide this baseline informa-
tion and have been retained in the reg-
ulations.

§ 783.27 Prime farmland identification for
underground mines.

Section 783.27 is a new provision
composed of materials transferred
from -Sections 785.17(c) and (d) of the
proposed regulations. This change has
been made because prime farmland
identification procedures must be fol-
lowed for all areas affected by surface
coal mining and reclamation opeY'-
ations in order to determine which
lands are coyered by the more strin-
gent requirements for prime farmland.
Part 783 covers general requirements
for underground mining permit appli-
cations, while Part 785 applies to limit-
ed special conditions and operations
discussed thereln. -

The preamble to Section 779.27 ap-
plies to Section 783.27. The only dif-
ference between .these Sections lies in
the area covered in the permit applica-
tion. For surface mines, the entire

RULES AND REGULATIONS

mine plan area must be investigated
for prime farmland; whereas for un-
derground mines, only the area pro-
posed to be affected by surface oper-
ations or facilities need be investigated
for the presence or prime farmland.
Adequate protection for other por-
tions of affected areas in underground
mining activities is provided through
subsidence control under Section

-784.20.

PART 784-UNDERGROUND MINING
PERMIT APPLICATIONS-MINIMUM
REQUIREMENTS FOR RECLAMA-
TION AND OPERATION PLAN

INT.ODUCTION
1. Part 784, corresponding to Part

780 for surface mining activities, es-
tablishes minimum standards for sec-
retarial approval of application re-
quirements under regulatory programs
for underground mining activities op-
erations and reclamation plans. Legal
authority for Part 784 and the basis
and purpose is the same as for Part
780, except to the extent that differ-
ences between underground mining ac-
tivities and surface mining activities
have been identified, as required by
Section 516 of the Act. Authority, pur-
pose, and basis were discussed for Part
784 at 43 FR 41707-41709 (Sept. 18,
1978). Together with the information
requirnd under Part 783, the regula-
tory authority will use plans obtained
under Part 784 to determine if the ap-
plicant will conduct proposed under-
ground mining activities according to
the requirements 'of Part 817 of Sub-
chapter K.

2. Many of the types of plans re-
quired under Part 784 do not differ
materially from those covered by Part
780. Most of the comments received on
784 ,also did not-differ from those for
Part 780, and the preamble discussion
to Part 780 serves to explain the dispo-
sition and resolution of those com-
ments.. However, a number of distinct
differences of underground mining ac-
tivities were identified for Part 784,
particularly with respect to plans for
blasting, protection of the hydrologic

'balance, postmining land uses, the
handling of coal processing waste, and
air quality control. These differences
are specifically -explained in the pre-
ambles to individual Sections of Part
784.

3. As was noted in thepreamble to
the proposed rules, the Office deter-
mined that the limited frequency of
surface blasting involved' in under-
ground mining activities justified ex-
clusion, on' a national basis, of blasting
plans under Part 784. This was further
confirmed by comments received for
Part 780 on blasting plans for surface
mining activities, -indicating that the

nature of blasting is such that highly-
detailed information on drill hole pat-
terns and charge weights often cannot
,be developed at the permit application
stage and must await the commence-
ment of actual mining operations, Be-
cause 'surface blasting for under-
ground mining activities may be con.
ducted over a significantly longer
period of time than for surface mining
activities, it would be even harder to
develop detailed preblasting data for a
blasting plan in an underground
mining activities application.

However, the Office notes that the
absence of a blasting plan in the appli-
cation increases the importance of
Section 817.65(f). Under that Section,
surface blasting In close proximity to
dwellings and other facilities must re-
ceive prior approval of the regulatory
authority. It will, therefore, serve as
the mechanism by which the operator
makes prior demonstration that blast-
ing will comply with the Act and regu-
latory program, in the absence of a
similar check In the permit application
process under Part 784.

4. As is discussed above in the pre-
amble to Parts 780 and 783, substan-
tial changes were made in the final
rules to narrow the scope of detailed
information to be required in applica-
tions for the entire mine plan and ad-
jacent areas. However, the Office did
not accept comments asserting that all
requirements of Part 784 be limited
either only to the proposed permit
areas or to areas affected by surface
operations and facilities. For further
explanation of those issues, see the
preambles to Section 701.5 and Parts
779 and 783.

The scope, objectives, and responsi-
bilities for Part 784 are similar to
those of Part 780. The preamble intro-
duction to Part 780 explains changes
made in the final rules for these Sec-
tions.

§ 784.11 Operation plan: General require-
ments.

Statutory authority for Section
784.11- is found in Sections 102, 201,
501(b), 503, 504, 507(b), 508(a), 510(b),
515(b), and 516(b) of the Act. This Sec-
tion requires that each permit applica-
tion contain a description of the pro-
posed mining operations to be con-
ducted. This information, -relating to
.the entire mine plan area, is necessary
so that the regulatory authority can
gauge the cumulative impacts of the
proposed operations on the envlrbn-
ment, land use, hydrology and fish
and wildlife of that area. -I Section 784.11(a) requires a narra-
tive description of the mining meth-
ods, engineering techniques and major,
equipment for use in the operations,
and a description of the anticipated
production of the mine. Section
784.11(a) existed in the proposed regu-
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lations as Section 784.12(a), "Reclama-
tion and Operation plan: General Re-
quirements." Section 784.11(b) re-
quires a narrative description of the
uses or planned uses of certain listed
facilities, including construction, modi-
fication, maintenance and removal of
such facilities. Section 784.11(b) did
not exist in .the proposed regulations
relating to the content of reclamation
and operations plans for underground
mining (Part 784). but its counterpart
in the surface mining application re-
quirements was included in the pro-
posed regulations as Section 780.11(b).
In the final regulations, proposed Sec-
tion 784.12 has been separated into re-
quirements for the operation plan
(Section 784.11) and the reclamation
plan (Section 784.13) and language has
been added to Section 784.11(b) to con-
form to Section 780.11(b).

As noted in the preamble for Section
'780.11(b), the information required
under Section 784.11(b) is necessary to
-Insure compliance with the perform-
ance standards as follows: (b)(1)
817.45-46, .48, .91-.93; (b)(2) 817.21-
.25, .71-.74, .100-.106; (b)(3) 817.59,
.150-.176, .180; (b)(4) 817.81-.89.91-.93;
(b)(5) "817.181; and (b)(6) 817.41-.57,
.95.

Section 784.11 is substantially like
the corresponding Section of the regu-
lations for surface mining operations,
Section 780.11. Several commenters
raised issues related to specific parts
of Section 780.11 which were also
raised in connection with Section
784.11. These issues are discussed and
resolved in the preamble to Section
780.11 and revised language has been
incorporated in 784.11 where changes
were also made in 780.11. These issues
include: (1) objection to the require-
ment for tonnage information in
780.11(a) and 784.11(a); (2) addition of
language in 780.11(b) and 784.11(b) re-
garding removal of equipment unless
it is to be retained as part of the pro-
posed post-mining land use; and (3) a
suggested requirement that an appli-
cant disturb only as much land as nec-
essary for the conduct of mining and
reclamation operations.

§784.12 Operation plan: Existing struc-
tures.

This is a new Section in the final
regulations which set forth informa-
tion to be included in the operation
plan for undergriund mining permit
applications. The statutory authority
for this Section and its basis and pur-
pose are discussed in the preamble to
30 C.F.R. 70-11(e). Comments re-
ceived with respect to the regulations
of existing structures and OSM re-
sponses to them are also discussed in
the preamble to 30 C.F.R. 701.11(e).
OSM considered whether distinct dif-
ferences exist between surface and un-

derground mines with respect to regu-
lation of existing structures.

Although the types of existing struc-
tures may differ for surface and un-
derground mines, OSM determined
that no operational differences be-
tween surface and underground mines
merited a distinction in the conceptual
regulatory approach to existing struc-
tures. Therefore, the demonstrations
to be made by permit applicants in
permits for surface or underground
mines are the same and the findings to
be made by the regulatory authority
with respect to existing structures are
also the same for surface or under-
ground mines.

§784.13 Reclamation plan: General re-
quirements.

Authority for this Section is found
in Sections 102, 201, 501, 503, 507, 515
and 516 of the Act. Section 784.13 Is
intended to provide information in the
degree of detail necessary to enable
the regulatory authority to determine
whether the proposed mining and rec-
lamation operation will be conducted
in compliance with all applicable re-
quirements of Sections 515 and 516 of
the Act and the environmental per-
formance standards of these regula-
tions. This purpose was previously
stated in a separate introductory Sec-
tion numbered 784.11, but now has
been moved to subSection (a) of this
Section. Section 784.13(a) is intended
to be a general introduction to all of
the regulations following 784.13 which
relate to the content of the reclama-
tion plan. The remainder of 784.11 has
been deleted because it was either re-
petitive of other regulations or unnec-
essary, and proposed Section 784.12
has been numbered 784.13. Proposed
Section 784.12(a) has been moved to
784.11(a); comments on that Section
are discussed in the preamble to Sec-
tion 784.11. Each of the nine para-
graphs under Section 784.13(b) is de-
scribed in summary fashion in the pre-
amble to Section 780.18(b). the surface
mining activities counterpart of Sec-
tion 784.13. Those descriptions will not
be repeated here except to the extent
necessary to discuss comments.

Several commenters raised issues re-
lating to specific Sections of 784.13
which were also raised In connection
with 780.18. These Issues are discussed
and resolved In the preamble to 780.18
and revised language has been Incor-
porated In 784.13 where changes were
also made in 780.18. These Issues in-
cludes: (1) changes in language of Sec-
tions 780.18(b)(5)(ll) and (il) and
784.13(b)(5)(ii) and (111); (2) objection
to the requirement for supporting cal-
culations n 780.18(b(2): and
784.13(b)(2); and (3) objection to the
requirement for a description of steps
to be taken to comply with other laws

under Sections 780.18(b)(9) and
784.13(b)(9).

As originally proposed, a reclama-
tion plan under this Section would
have required Information relating to
lands within the mine plan area. Sec-
tion 784.13 now requires reclamation
plan information only for those lands
within the permit area. This change
was made since all of the reclamation
activities under Section 784.13 which
will be described in the plan will take
place within the permit area.

A few commenters suggested that
the applicant be required to demon-
strate in the reclamation and oper-
ations plan that the amount of surface
lands affected by the operation was
the minimum necessary for the con-
duct of mining and reclamation. This
suggestion prompted consideration of
the alteinative of adding a Section re-
quiring the applicant to make such a
showing.

While the regulations do not directly
address the problem of efficlent mine
spoil movement, the rules covering the
several aspects of a mining operation
will give regulatory agencies authority
and direction in assuring conservative
spoil movement. Therefore, no addi-
tional requirements were placed in the
regulations.

Several commenters objected to the
requirement for a "detailed" timetable
under 784.13(b)(1). It was felt that de-
tailed timetables for 20 to 40 years
into the future .for an underground
mine would be unrealistic. The follow-
ing alternatives were therefore consid-
ered: (1) No change; (2) change "de-
tailed" to "estimated" in 784.13(b)(1);
(3) require an estimated timetable for
the mine plan area and detailed time-
table for the permit area. However, no
change In the regulation was made
since each five year phase of an under-
ground mining operation must be sep-
arately permitted (Section 782-17).
Thus, unless an exception to the five
year limit is obtained under Section
786.25(a), the timetable for completion
specified under 784.13(bXl) need only
cover areas affected within a five year
period.

A few commenters suggested modifi-
cation of the requirements in
784.13(b)(6) for a description of meas-
ures to be used to maximize the use
and conservation of the coal resources
as required in 817.59. These com-
menters suggested that the language
be more consistent with the language
of the Act. The operator is obligated
to maximize coal recovery to the
extent technologically possible and
economically feasible (Section 817.59),
but also to design his rflne layout to
minimize surface damage caused by
subsidence (Sections 817.121-817.126).
While not wholly adopting these com-
ments, the Office has made changes in
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784.13(b)(6) to more closely reflect the
language of the Act and the require-
ments of 817.59.

A few commenters suggested that a
plan for backfilling, soil stabilization,
compacting and - grading required
under Sectioi 784.13(b)(3) be filed
only "where appropriate" and that
maps showing final soil surface con-
figuration be required only for "sur-
face ,or access facilities of the permit
area." The Office believes that a plan

'for mine spoil handling will always be
appropriate, though ,its complexity
may vary with the size, of an under-
ground operation. For an adequate
evaluation of proposed mine spoil han-
dling, a map. showing the final con-
figuration of the soil surface on dis-
turbed areas should show the relation-
ship of this surface to that of the re-
mainder of the. permit area. There-
fore, no change has been made in Sec-
tion 784.13(b)(3).

A few commenters suggested ..revis-'
ing 784.13(b)(4) to clarify that the top-
soil handling plan be limited to the
area affected by underground mining.
While not entirely adopting this com-
ment, the Office has revised
784.13(b)(4) to clarify that the plan
must be related to the underground
mining performance standards for top-
soil handling. These cover only the
areas affected by surface operations
and facilities.

A few commenters suggested that, in
Section 784.13(b)(8), requirements for
"appropriate cross-Sections" be de-
leted and that only mine openings and
bore holes which enter the mine work-
ing be considered in the description of
sealing measures. Since cross-Sections
will be required only as appropriate,
the Office has determined that the
suggested change is not necessary. It is
assumed that all mine openings lead to
mine workings. Provision for sealing
bore holes should be made whether or
not holes enter mine workings. There-
fore, no changes were made as a result
of these comments.

Section 784.12(i) of the proposed
regulations would have required a de-
scription of how the mining equip-
ment and facilities would be removed
from the mining area. Commenters
suggested that this requirement is un-
necessary since the performance
standards already require removal of
equipment. The Office agrees and has,
deleted this requirement. Readers are
referred to the appropriate perform-
ance standard (817.132).

§ 784.14 'Protection of hydrologic balance.
1. The authority for this Section is

the same as f9r Section 780.21 and, in
addition, Section 516 of the Act. In
most respects, this Section is the same
as Section 780.21 and, therefore, the
statement of basis and purpose and
technical literature relied upon at the

RULES AND REGULATIONS

preamble to that Section also applies
to Section 784.14. Most of the com-
ments addressed to proposed Section
784.13 (final rules as Section' 784.14)
were similar to those for Section
780.21, and the disposition of. those
comments at the preamble to Section
780.21 is also applicable for Section
784.14.

2. Some distinct differences between
surface mining activities and under-
ground mining activities were identi-
fied which warranted differences be-
tween Sections 780.21 and 784.14.
First, as it was determined that resto-
ration of approximate recharge capac-
ity is not an appropriate performance
standard for underground mining ac-
tivities, Section 784.14 contains no pro-
vision to correspond to Section
780.21(b)(3).

3. The mogt important difference
identified was the need for special pro-
visions relating to the prevention and
control of water discharges from un-
derground mine workings to surface
waters. Section 784.14(a)(4) requires
that the application provide for the lo-
cation of entries into underground
workings to be designed to meet 30
CFR 817.50. For new mines in acidic or
ron-bearing- coal seams, this will re-

quire mine entry and access designs to
preclude any gravity, discharge from
underground workings during and
after the operations. See Section
516(b)(12) of the Act. For other mines,
prevention of discharges by sealing or
long-term treatment, if necessary to
meet effluent limitations, is to be
shown on the application.

The specific details of seals and
downslope barriers are to be shown
under Section 784.14(d). This informa-
tion will be used to determine if the
applicant will comply with 30 CFR
817.13-817.15, 817.50, and 817.131-
817.139. Particularly important for the
regulatory authority will be sufficient
soils, geologic, and hydrologic data to
assess whether mine entries can be
reasonably expected to hold seals for
the long-term period after cessation of
mining, in view of historic experience
with the difficulties in maintaining
those seals without leakage or col-
lapse. (See: Doyle, W. S., 1967. Mine
sealing, in deep coal mining-waste

* disposal technology, Noyes Data
Corp., Park Ridge, N.J., p. 17; H.R.
Rep. No. 95-218, 95th Cong., 1st Sess.,
at 127 (1977); Commonwealth v.
Barnes and Tucker Co., 455 Pa 392,
319 A2d 871 (1974), affi. after remand,
472 Pa 115, 371 .42d 461 (1977); U.S.
Environmental Protection Agency.
1973b, Processes,- procedures, and
methods to control pollution from
mining activities. (Prepared by Skelly
and Loy, Harrisburg, Pa.) p. 223; U.S.
Federal Water Quality Administra-
tion, 1970. New mine sealing tech-

. niquds for water pollution abatement.

(Prepared by Halliburton Co., Duncan,
Okla.) U.S. Department of the Interi.
or, FWQA program No. 14010 DMO
report, pp. 9-19.)

If these plans cannot establish that
ali drainage will lie held within the-un-
derground workings, then the appli-
cant would be required to demonstrate
that any discharges to surface waters
will meet both effluent limitations and
water quality standards, without treat-
ment, or to propose adequate plans for
the use of necessary treatment facili-
ties to ensure that mine drainage is
discharged out of the underground
working in accordance with Sections
817.41-817.42 and 817.50 of Sub-
chapter K. (See H.R. Rep. No. 95-218,
95th Cong., 1st Sess., at 127 (1977);
Commonwealth v. Barnes and Tucker
Co., 455 Pa 392, 319 A2d 871 (1974),
affid. after remand, 472 Pa 115, 371 A2d
461 (1977).

4. Technical literature supporting
the special mine sealing/drainage
treatment requirements of Sections
784.14(a)(4) and (d) and 817.13-817,15,
and 817.50 for underground mines Is
the literature cited above, and:

(a). Ciolkosz, E. J., Kardos, L. T., and
Beers, W. F., 1973. Soil as a median for
the renovation of acid mine drainage,
The Pennsylvania State University In.
stitute for Research on Land and
Water Resources, final report on proj-
ect A-027-PA for U.S. Office of Water
Resources Research, 135 pp.

(b). Garrett, W. S., and Pitt, L. T. C.,
1961. Design and construction of un-
derground bulkheads and water bar-
riers, in 7th Commonwealth Mining
and Metallurgical Congress, Johannes-
burg, South Africa. Transactions, Vol.
3, pp. 1283-1301.

(c). Moebs, N. N., and Krickovic, Ste-
phen, 1970. Air-sealing coal mines to
reduce water pollution. U.S. Bureau of
Mines Report of Investigations 7354,
33 pp.

(d). Penrose, R. G., Jr., and Holubec,
Igor, 1973. Laboratory study of self-
sealing limestone plugs for mine open-
ings. (Prepared by NUS Corp. and
D'Appolonia Consulting Engineers,
Inc., Pittsburgh, Pa.) U.S. Environ-
mental Protection Agency Report
EPA-670/2-73-081. 217 pp. (Available
from U.S. Department of Commerce,
NTIS PB-228 586, 217 pp.).

(e). Robins, J. D., and Hutchins, J.
C., 1975, Criteria for developing pollu.
tion abatement programs for inactive
and abandoned mine sites. (Prepared
by Skelly and Loy, Harrisburg, Pa.)
U.S. Environmental Protection Agency
Report, EPA 440/9-75-008, 461 pp.,
various paging. (Available from U.S.
Department of Commerce, NTIS PB-
258 279, 461 pp., various pagings.)

5. Due to other changes in Part 184,
Section 784.13 of the proposed rules
has been moved to Section 784.14 in
the final rules. Editorial changes have
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been made to more closely reflect the
applicability of the substance of 784.14
to underground mining activities.

6. Three commenters suggested re-
questing data describing the maximum
potential hydrostatic head to all mine
seals and along the outcrop barriers
which are to ensure stability under an-
ticipated hydraulic heads developed
while promoting mine inundation.
After evaluation of this proposal OSM
decided this language is already im-
plied in the language of 784.14(d).

§ 784.15 Reclamation plan: Postmining
land uses. ,

Statutory authority for this Section
is found in Sections 102, 201, 501(b),
503, 504, 508(a), 515(b), and 516 of the
Act. Section 784.15 sets forth the crite-
ria for use in preparing the postmlnlng
land use analysis and plan. The analy-
sis required by this Section should dis-
cuss and compare the information re-
quired to be submitted under other
Sections of the regulations (see Sec-
tion 783.23, Land use information, and
Section 784.13, Reclamation plan:
General requirements, for example),
and result in a complete evaluation of
the net impact which the proposed
mining and reclamation (including es-
tablishment of the proposed postrain-
ing land use) will have upon the use-
fulness of the area affected.

Section 784.15 requires that each
plan contain a description of the use
to which the land affected by surface
operations, or facilities within the
permit area, will be put following rec-
lamation. This description must in-
clude a discussion of the utility and ca-
pacity of the reclaimed land to sup-
port a variety of alternative uses and a
discussion of the relationship of the
proposed postmining use to existing
land use plans and policies. All recla-
mation plans must discuss how the
proposed use is to be achieved and
what support activities may be needed
to achieve the use (Section
784.15(a)(1)), as well as the considera-
tion given to making the proposed un-
derground mining activities consistent
with surface owner plans and the ap-
l5licable State and local land use, plan
and -program (Section 784.15(a)(3)).
Where the premining and proposed
postmining uses are different, Section
784.15(a)(2) requires discussioni and
analysis of all of the information and
criteria which will be used by the regu-
latory authority in approving an alter-
native postmining land use under Sec-
tion 817.133. Section 784.15(b) requires
that the applicant submit a copy of
the comments on the proposed use by
the legal or equitable owner of record
of the surface, and by State and local
governmental units which would have
to initiate, implement, approve, or au-
thorize the propdsed use. If the pro-
posed postmining land use owner is to

be different (e.g., the existing surface
owner is the operator and the title is
proposed to be transferred following
the mining operation), a copy of com-
ments should be submitted which re-
flects this change in ownership.

As originally proposed, Section
784.15 was numbered Section 784.14
and consisted of Paragraphs (a), (b),
and (c). This Section has been renura-
bered and proposed Section 784.14(b)
has been included within 784.15(a).
Proposed Paragraph (c) has been re-
numbered Section 784.15(b). Also as
originally proposed, Section 784.15(a)
would have required Information on
and discussion of the proposed use
with respect to land areas affected by
surface operations or facilities, and
Section 784.15(b) would have required
a copy of the comments of the surface
owner of the proposed permit area.
Section 784.15(a) now requre a de-
scription of the proposed use with re-
spect to the land to be affected within
the proposed permit area (Section
784.15(a), introductory paragraph).
Similarly, Section 784.15(b) was re-
vised to require a copy of the com-
ments of the surface owner of surface
land areas within the proposed permit
area which may be affected by surface
operations or facilities. These changes
were made to reflect the differences
between surface and underground
mining (Le., surface effects of under-
ground mining), and to limit the scope
of the information required to the pro-
posed permit area, the area where es-
tablishment of the postmining land
use will take place.

1. Several commenters suggested
that Section 784.15 should be revised
to exempt surface effects of under-
ground mines which pre-exist the ef-
fective date of the regulatiobs. Section
784.15 is an Informational requirement
designed to aid the regulatory authori-
ty in Judging whether the applicant
will be able to comply with Section
817.133. The Office believes the sug-
gested change is unwarranted since
the Act does not authorize exceptions
from reclamation plan requirements
for underground mining operations.
Thus, no change was made as a result
of these comments.

2. Seieral commenters suggested
that Section 784.15(a) be revised to
read, "Each plan shall contain a de-
tailed description of the proposed use
of land areas affected by surface facili-
ties of underground mines following
reclamation," with the remainder of
Section 784.15 deleted. The Office
agrees that distinct differences do
exist between underground and sur-
face mining. (See discussions above re-
garding revisions i Section 784.15(a)).
However, planning for postmining uses
in surface and underground operations
should be similar although the area
affected may be considerably smaller

for underground mines. Although the
area affected may be small structures
of major sizes may occupy this area
(e.g., coal preparation plant, wash
house, maintenance buildings) and.
therefore, the postmining use or dem-
olition and removal plans must be set
forth clearly. Because of this potential
size difference, the requirement for a
management plan where the proposed
use is for range or grazingland has
been deleted. All other requirements
were retained because the Office be-
lieves this information is necessary to
enable the regulatory authority to
make decisions on proposed postmain-
Ing land use.

3. Some commenters suggested that
this Section should reflect the right of
the surface owner to have final au-
thority in approving postmining land
-uses. As a result of these comments,
the Office considered adding a re-
quirement for surface owner approval
The Act does not permit surface
owners to have a final approval or veto
over postmining land uses. However,
as mandated by the Act, surface
owners must be given an opportunity
to comment on the proposed use and
those comments must be included
within the permit application. (See
Section 508(a)(3) of the Act; Section
784.15(b) of the regulations).

§784.16 Reclamation Plan. Ponds, im-
poundments, banks, dams, and em-
bankments.

The authority for this Section is
found in Sections 516(b)(4), 516(b)(5),
516(b)(7) of the Act, in addition to all-
Sections cited in the preamble discus-
sion for Section 780.25. All public com-
ments discussed in the portion of the
preamble relating to Section 780.25
were considered, and similarly dis-
posed of, with respect to Section
784.16, because there is no reason for a
difference In the reclamation plan re-
quirements between structures associ-
ated with surface mining or the-sur-
face effects of underground mining.
The basis, purpose and analysis of
issues relating to this Section can be
found above in the, preamble discus-
sion of Section 780.25.

§784.17 Protection of public parks and
historic places.

Statutory authority for this Section
is found in Sections 102, 201, 501(b)
503, 504, 507(b), 508(a), 515(b), 516(b)
and 522(e) of the Act. The basis and
purpose of this Section are Identical to
those of Section 780.13, except that
Section 784.17 applies to underground
mining operations which have the po-
tential of adversely affecting a public
park or place included on or eligible
for inclusion on the National Register
of Historic places. As noted in the pre-
amble to Section 780.13. this Section is
intended to provide the regulatory au-
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thority, with- sufficient. information.to
accompli h tl e. procedhres. of Sectibm
7861'YfYL Thie. comment. which, is. dis,
cussed' in. the preamble, to, Section,
78031,,together.withthe Office'soreso-
Iutibn.of'tie isue.raiedby, that, com-,
ment is'also, applibableto. thlo.Secton.
The Office has.recelvedcomments. on
78-4: '-7whili. were also considered: in.
connection. with. Section. 780.37.L The.
fbllbwihgi discusslbn and. resolution. of
each ofthe comments-is equallyrappli-
cable to.Sectibn 78T.31.

T. Several commenters. suggestedi
that. Section. 784AW Be, revised" to. re
qllre: a, dbscripfibn. of: measures. to.
"minimize or control." rather than,
"minimize. or. prevent' The. Office
considered and rejected:thlis. comment.
It is the intent, of, theA:ct to prevent,,
to the. maximum extent. possible; any-,
adverse. iinpacts, on- publie parks and:
listoric places. (Sbction.522(e);,see also,
the preamblre to SbctIbn. 761.12(f), of:
theregulatins).

2: Sbverar commenters. suggested:
that S'ectibn. 754.I0 be. revised: to ex- -
clide. from. its applicatfin. those. in-
stances- where. an. applicant, has. subsi
dbnce. liability relefb's evid-encecLby a.
legaL severanc. deed- of record A. re-
cordbddeed: of this type may,.togiather
with other property, rights,,,constitute-
a valid' existing right. The. determinaw-
tion of whether an" applicant has a
valid existing right ismade-by-thereg:-
ulatory, authority pursuan.-toSectioxi
761.12 on the basis of a complete
permit application. The. Office has-no
reasonable basis. upon. which to pro--
yidb for detailed 'exemptibns under
74.17 whidh axe only resolirabre. on- a.
case-by-case basis;

§'784.181 Relocation or-use-ofjpubllb road .
Tt6 authority fbr this. Sectibnh in,

clhdes.Sbctibn.,516of the.ActJh addi--
tion.to. those S'ee.ins cited: as authori--.
ty fer Sectlon. 7M,33: in.thi preamble!
discussion, of. that. S-ection.. The. readi-.
is, referred! to. the. preamble- dibcussibn,
of Sectibn- 7,0:33" fbr. a, discussion, of:,
the basis and' purposesof:tliisSectibon
and issues, alo, considered: in. the con-;
text.ofthiis.Section..

S-ection 78*4:1"g provides for. the infbr-
mation necessary for the regulktory
authority, tot ensure;-that th- rights- of
present users and nearby landowners
affected. are protected -where. there- is
public.road.relbcation or miningactiidi
ty within. 1'0Dfeet ofpublic.roads,, Tii.
Section appeared! as Sectibn 784:1-U7 ii.
the proposed" rules publisied Septem-
ber 1B; 1978

Patragrapm (a.r is: designed'to-aic.thie:
regulhtory authority. i-defermining, ir
the. proposed: operation, meets; the re-
qijlkements' of S'ection. 522(e)C4Y" of 'tle
Act. and'Sectlin 751tl.(W. of'the-regu-
lations'.

Paragrai6ih (MY requiies the submia
sionm of' a narratite descritlbm witL
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supporting, material to establish;,
amongj other, things,, how. the. permit.
applicant, plans to, ensure the protec-
tion. of- the, interests; of tle. public. in
the construction, of a new road2 on the.
relocation, of an, existing road, in aca-
cordance with.Section 76-1..12(d). of the
regulations.

The- Office received, the! following-,
comments.on this.Section; inadditio.
toy those- discussed. in. the preamble
portion.relatng;to 780.13.
1. Severalcommenters,suggested. de,-

letionm of'this.entire Section, while, one:
commenter recommended that' para-
graph, (b).- be- delefeh. These changes,
were suggested because of-the distinct,
differencesthe commentersi perceived
between. underground and, surface;
mining.. The. changes were not made;
however, because. the.procedures-iden-
tifled ini Section,7a4,18,are requred to,
implement Section. 761.1u12(d) of the.
regulations, and Section 522(e)(4,, oft
the-- Act,- which, apply equally, to sur-
face: and underground mining;, AIT.
though- it- may. be rare for under-
roundrmininbg:tzrequire a-roa tobe

moved, it. is. possible- (for. example,, to.
provide anadequate face up. area, orto.-
prevent material damage; from. subsi-
dence, during, longwall. mining). An--
other, rationale- givenforn the proposed-
deletion. of.Paragraph.(b) -was,-that the;
relocation' of, publia roads&isalready in
the.- hands of, ai public-roads agency6
and, the. regulatory- authority- should.
not getu involved. However, Section-
522(e)(4)- of- the Act. clearly contem-
plates that4 the regulatory, authority
must approve any relocation OSM-.be.-
lieves. the necessary information is
best gathered by. the, regulatory au-
thority, in- the. context of- the permit
applicatiom,.

2.One commenter, argued for'requir--
ingthepermittee to.postwsubstantial,
bond to cover damage-for faulty- con-
structiom. of. a relocated public-. roach.
TRiss recommended. language- wasi not-
adopted4 because. the. bond will cover-
the. road; under Subehapter ,J, if- the
roads I in. the. permit. area and if- it is:
outside~the.permif area),the necessary
assurance are. best-structured, for the:
individual situation. by cooperationbe -
tween the regulatory authority, and,
the agency responsible for roads.
Honds..are. not 'prohibited, by- these
rules,, but.. are. simply not, required; in-
every case..

3-. Several. commenters, suggested,
that- the.- word&. "government main?.
tained' replacethe word "public'? in,
Section 7a4,18. These suggestions,were
rejected. by, OSM in, favor of. the. lan-
guage of, the- Act, Section. 522(e)(4)i
wiichspeciffially-providesfor protect-
ingthL-"interest-oLthepublib!' in rela-
tibmto-refocation oruseof."anypublim
road". As defihed, in, these. rules;, a.
"public.roadl' is~any! right-of-way-used
for. public, passage,, no? matter, wha

maintainsk.-i, In addition to: tradltional?
concepts, of. government-owned- on gov--
emiment-maintained thoroughfares..
Adoption of. the narrowen concept of
"government, maintained" would%
reduce- the protection, afforded the,
public-transportationi network, andi
mightleadito abuse if a-locality simply
were- to-- allow, ani operator to agree tor
maintain. a road, the operator wanted?
to- mine near. This would, subver4 the
intention, of Section, 522(e)(4) of thet
Act.

§-784.1R, Underground-development waste.
The authority for the this-Section Is

Sections 102, 201, 501, 503; 507,, 508,
510, and 516 of' the-Act. .This Sectiont
establishes the permit. requirements:
for th surface dlsposal;ofimine wastes,
Inf areas, other- than. underground!
workings in accordance with, Section.
516(b)(4),of the-Act.

Commenters!- suggested deletion of,
the- cross-reference, to Sections 81712L-
through 817126 because' those See'-
tions set forth, the-performance-stand'
ard(T for subsidencecontrol and do'not
relate to. thL-surface-disposal of~undert
ground:development.waste. The Office
concurred with thecomments and de,
letedtthese-cross-references.

Cross--references, to, 30) CFR; 817,71-
a81.7.4was-added-to enable-correlation,
between the' permit requirements and'
the performance standards for, the
proper. disposal* of excess, spoil. andi, In,
thi& case; disposal of underground' de,
velopment:rock.

One:commenter suggestedithat, addl-
tional- clarification was necessary to,
insure- that readers;, would, understand!
thisz Sectiont only includes, thesurface
disposal of.waste;. The Office hasi pro-
vided additional language to, insure-
the- stability of. the deposited waste, in'
accordance with' Sectlon 515(b)(4)) oft
the: Act, by referencing to' 30 CFR
780.35: This. cros-reference should,
.eliminate-any confusion

§'78420: Subsiilence.control.plan.
Authority' for thi&, Section im found

InSections 102' 201(c)i.501(b), 503(a)il
405;, 507(b);. 508(a); 510(b)i 515"(b), and
516:of the Act,

Section-184120:setsout minimum re6-
quirements for- subsidence. contro.
plans in~permib applications for undbn.
ground.minlngactivitiem.

This- SLectio? appearedi as: Section'.
784:19, Iv. the' proposed rules. of' Sepl.
tember 18,,19.78.

The- subsidenca controll plait mustL
show that the operation. wlle bw con'
ducted-in compliance'wlth the requite,.-
ments, of Sections 810%121 817.122;,
8171241 and 80126: of'Subchapten...
Theapplicatior. muste contaliran anal'.
ysis~of whether' or-not there-are.strue;
tures, or- renewable, resourcei Ihnds
which would be damaged If subsh,
dencM plannedi on unplanned;, shouldi
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occur.- If there are such structures or
lands, then the application must also
contain:

(a) A description of the mining
method; (b) A description of measures
taken to prevent subsidence causing
material damage; (c) A description of
measures taken to mitigate damage;
and (d) A description of measures
taken to determine material damage,
including monitoring proposed.

The goals of Section 784.20 are to
prevent material damage to the land
surface (Section 516(b) of the Act);
prevent damage to other features pro-
tected by the Act; insure that opera-
tors adopt the most technologically
and economically feasible measures to
control subsidence (Sections 102;
501(b);516(b)(1) of the Act); and miti-
gate the adverse effects of subsidence,
if it occurs. To fully understand this
Section, the reader should review the
definition of "renewable resource
lands" in Section 701.5 and the subsi-
dence performance standards in Sec-
tions 817.121-817.126, together with
their preamble discussions. Full biblio-
graphic information for technical lit-
erature used in.the preparation of this
Section is- found in the preamble dis-
cussion for 817.121-817.126

Section 784.20 explains the require-
ments necessary to determine if a sub-
sidence control plan is required. A pre-
mining survey is described which will
identify whether there are any struc-
tures or renewable resource lands in
the permit area, and if they could"
suffer material damage from subsi-
dence. If such structures or renewable
resource lands are not present, the op-
erator need not submit i subsidence
control plan. On the other hand, if
structures or renewable resource lands
exist which could suffer material
damage, a subsidence control plan is
required under Section 784.20(a)-(d).

,-OSM believes this will justifiably
reduce the burden on the operator in
tiiose instances where material
damage will not occur or where struc-
tures or renewable resource lands do
not exist, while still providing ide-
quate information to assure compli-
ance with Section 817.124

In writing these regulations, OSM
considered numerous'suggested alter-
natives.

A suggestion was made to define
"material damage." OSM believes that
it is not necessary to define the term
"material damage" in reference to sub-
sidence. Instead, it is left to each regu-
latory authority or regulatory pro-
gram to define and use the term in a
manner appropriate for subsidence
problems in its jurisdiction.

Some commenters suggested that
the term "mining plan" be substituted
for "subsidence control plan." This
suggestion was rejected because the
term "mining plan" does not properly

describe the measures required to pre-
vent subsidence causing material
damage. Some such measures may in-
clude additional support to surface
structures, actions wholly Independent
of coal recovery and reclamation activ-
ities.

Several commenters noted that no
currently recognized standards exist
for subsidence control plans. The term
"standards" does not mean strict, well-
defined and universally accepted re-
quirements, such as building or fire
codes. It was only Intended as broad
general requirements to ensure high
quality design which will prevent ma-
terial damage as required by Section
516(b)(1) of the Act. Adequate stand-
ards presently exist for all of the ele-
ments which make up the subsidence
control plan.

As proposed on September 18, 1978,
this Section would have required a
plan prepared by a "certified regis-
tered professional mining engineer."
Several commenters noted that certifi-
cation for professional engineers
varies from State to State. In the final
rules, OSM has taken the position not
to restrict the design of subsidence
control plans to narrow specialty
fields, but to allow the operator to
select appropriately qualified person-
nel to complete these plans. Conse-
quently, Section 784.20(a) has been re-
written to reflect this position.

Several commenters have proposed
that "planned subsidence" be excepted
from the requirements of a subsidence
control plan. This proposal has not
been adopted. Planned subsidence Is
produced by longwall mining and by
second mining (Me., pulling pillars) If
pillars are completely extracted. In
longwall mining, subsidence Is almost
complete by the time mining is fin-
ished. Generally, structures may be
erected over most of the longwall
panel within a short period after
mining without fear of sudden and un-
expected subsidence. In contrast, sub-
sidence has unexpectedly occurred
long periods after room and pillar
mining (Myers A. R., pp. V-11, VII-2,
VII-5, 1975, GAI Consultants, 1977).
However, longwall and second mining
cause extensive subsidence ground
movement due to the occurrance of
caving behind the face. Extensive
damage to structures from longwall
mining was seen In Europe and Is de-
scribed in mining literature (National
Coal Board, Subsidence Engineers
Handbook, p. 102, 1975, Vol. 1, p. 22.
VoL 2, p. 2, 1973). "Planned Subsi-
dence" can be as damaging to existing
structures and resources as unexpect-
ed subsidence.

The regulatory authority must know
what measures will be taken to miti-
gate the adverse effects of subsidence,
should there be any. In addition, parts
of Section 515 of the Act other than

Section 516(b)(1) apply to longwall
and second mining independently.
Thus, in longwall mining, offsite areas
must be protected (Section 516(b)(7)
of the Act), disturbance to hydrologic
balance minimized (Section 516(b)(9)
of the Act), disturbance of wildlife
minimized (Section 516(b)(11) of the
Act), and inhabitants of urbanized
areas protected from imminent danger
(516(c) of the Act). To fulfill the re-
quirements of the Act and assure the
rights of surface landowners (Section
102(b) of the Act), the regulatory au-
thority must limit and control the
damage caused by longwall mining,
and a subsidence control plan is re-
quired. While OSM expects that most
planned and controlled subsidence
will, by definition, not involve meas-
ures of the type listed in Section
784.20(b)(2), such measures may be
necessary In some areas of the-mine.
In accordance with the explicit man-
date of Section 516(b)(1) of the Act, a
difference must be drawn, in the case
of true planned and controlled subsi-
dence, between measures to prevent
material damage and plans to mitigate
the effects of such damage.

Section 784.20, as it appeared in the
proposed regulations, has been sub-
stantially modified based both on the
public comments received and on OSM
review.

This Section as It appears In the
final regulations focuses on measures
to be taken to prevent subsidence from
causing material damage. This may be
accomplished in any combination of
planned subsidence measures to be
taken within the mine, or measures to
be conducted on the surface. Within
each of these categories specific meas-
ures of prevention are provided as ex-
amples and are not to be construed as
either requirements or as limiting the
operator from employing other tech-
nologically feasible measures. These
measures are Identified for the benefit
of the operator and as a means for
OSM to better explain specific preven-
tion measures which may be em-
ployed. OSM believes that the modi-
fied regulations provide the operator
with significantly greater flexibility in
preventing subsidence damage result-
ing from mining.

A requirement to provide data on ar-
tificial supports and the bearing
strength of coal pillars was in the pro-
posed- rules, but has been deleted in
the final version. Artificial supports
may in some instances reduce subsi-
dence up to 50 percent (Stowing of
Material, Brauner, 1970, p. 33). Howev-
e other than backfilling after mining
(used by U.S. Bureau of Mines), stow-
Ing is not practiced in the U.S. and
rarely in Europe (USBI& #10, 1976a,
pp. 8-22) because of the expense in-
volved. Requiring the bearing strength
to be calculated without also calculat-
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in. the. loads to-be placedon the pilh.
lars. adds. no. protection, against, subsi-
dence and'. would: put. an, unnecessary,
burden on theoperator.

A'comment. was, received suggesting,
the, deletion of proposed, Section
784-.19(c)(.5), which would. have. auto.:
matically required, backfilling, Since
backfilling is.anzestablished anti-subsh
dence. measure which. should. be. en-
couraged. (-USBM 19.76a,, pp. 8-22;,
Brauner 1973, p. . 33;. Cochran. 19.71-,. p..
f5; Doyle 19.7,. p.312;, Candeuh et al.,,
1 373, p. 4.) OSMo has chosen to. retain,
"backfilling:" as-an alternative methd.
of reducing. the. likelihood, of, subsi-
dence damage. However, OSM' does,
not believe thatbackfilling, is the-most.
economically and. technologically fear-
sible. method. im all cases,., and accord-
ingly. will not requireait.

Section 784.19(c) of' the proposed,
regulations has, been. deleted because.
the kinds of. subsurface. geological and,-
other, data. it would: have. required-,
would hive duplicated information.re,-
quired in Seftion 783.14.. OSM antici-
pates that. any additionaL information,
necessary will. be- submitted in, re-
sponse to Section.784,20(b). -

The emphasis.of. Section78420( -as
it.appearsin~the finalrulesa-is on-mitir
gation.nmeasures -to. reduce. the-effects-,
and. extent. of. material damage. result-.
ing from subsidence. The mitigatiom
measures, a.mine operator- may- choose
to employ. consist.of- any. oneor. a. coml.
bination. of:, (U) Restoration,measures;,
(2) replacement.measures;. (3) operator.
purchase of features; or (4). operator,
purchase of, insurance payable- to. the.

,surface. owner.. Any, one. or combina-
tion. of, thesewlr ensure, thab the oper-
ator. Is incompliance. with 816:124-, and-,
OSlIfeels that, the expanded-scopea of-
prevention. andi mitigation measures.
provides -flexibility fbn the operator..

Some- commenters suggested, that,,
mitigating, measures, to. repair. subsil-
dence damagebe-included. in thesubsi--
dence control, plan. OSMVE felt.that. the
inclusibn. of. mitigation. measures-
among.those required'to prevent.mate-
rial damage would-provide-appropriate.
protection to. land. owners- and. re,-
sources. Therefore, mitigating meas--
ures, planned by the. operator must.
now be described in-the subsidence
control plan..

A requirement,. for the operator to
assume. financial responsibility- for.
subsidence damage was suggested:. In.-
surance policies- provided by the opera-
tor,.such.as reqpiredin Section 507(f),
of the.Act and.constitutingan.altema-.
tive under Sectiom817.1241 of-the regu-
lattonsmust. be described-in the subsi-
dence plan,- when they are- used.. (See
the. preamble, discussion, for, Section.
8UT.124" for, a full discussion- ofthe-op-
erator's.financial~responsibility.)

Sectlon,78.20(d).-has, been. extensive--
ly modified .from. the proposed regula,-

RULES- AND: REGULATIONS

tions, version., Insteacb of, requiring- a
subsidence monitoring, plan- for each
permit, the regulations now require a,
description of measures to be taken -to.
determine the degree - of material
damage. in. those instances- where
structures and/or renewable resource
landsz existsand, may. suffer material
damage-from. subsidence. These meas-
ures- include-, but, are. not- limited- to;.
presubsidence-surveys andmonitoring

SeveraL commenters: suggjested that,
the monitoring- requirements- of- pro-
posedSection.784.19-should be-deleted,
because- a~universaL-requrement to. in-.-
stall monuments would have- adverse-
impacts. ommining-costs and the envi--
ronment.. It was also suggestedr that,
monitoring shouldi not be reqpired-
where. no- danger. of material: damage-
existed, such as iri mountainous,,unim-
proved and- uninhabited: areas- in. some
of the western States. OSM has-.seen
no: studies:or other., evidence that, there-
gre. objective conditions which- would.
assure in.every-case~thatno, subsidence,
could. occur.. Accordingly, na regula-
tiont has: beenpresentec twexempt any-
mine- from.this Section~entirelyHow-
ever,, if. a. premining survey-, of. the-
permit- area- shaws.-no. structures-or're.-
sources, which would- be- damged if:
subsidence-were to occur, then-further
requirements. o the subsidence- con.-.
trol plarr, including monitoring, are-de,-
leted. If, onthe-othenhand; damagm to.'
the structures: or. resources- would
result, from- subsidence monitorig or-
other: requirements- are- to. be adopted;
for their protection, as appropriate.
The. regulations were rewritten, to.,
allow, for the- adaptation-of.monitoring-
requirements. to, each individual-
mining, situation; and: to, eliminate- unr-
necessary.monitoring.

A suggestion to, adopt monitoring.
techniques, recommended- by., a USBMI
(Panek-,, p. 321, 1970) was rejected be-
causemany of the.recommended tech-
niques-are. used. only, for' research, not,
commercial.mining, and because OSM
does-not.wislnto be-sa narrowas- to. re -
strict, the operator from- using the
latest technologic.al advances- in subsi-
dence monitoring

A, commenter suggested that- the-
Office require the'operator to send:all
subsidence datd to: theU.S .Bureau, of-
Mines.Subsidence monitoring require -
ments.. have- been, deletedi except-
where the- surveyu- shows- structures or
renewable resource lands exist;,- and.
thata subsidence, could cause. material-
damage or diminution-offvalue or-forez-
seeabl& use- of the land or if the regu_-
latory authority- determines that- such.
dbanage or diminution, could. occur:.
Also, USBM has not indicatedto OSM.
that- it isprepared to.,receive and anx-
lyze,.data,, much.of whichawould be-of-
questionable use- for. research. pur-
poses. OSM does not, want- to. imposL-
any unnecessary reporting require-

ment- on operatorsi and- accordingly
has. not- adopted, this suggestion.;

One commenter suggested that. pro,.
prietary information In, lpermit appli-
cations should not be- made' available.
forpublic inspection. No change In the
proposed rules was made- In response

.to - this, comment. Section 786.15,, of;
these rules protectsthe confldentlallty
of trade secrets, or privileged financial,
information contained -npermit:appll-
cations in-accordanceawith therequire.
mentM-of-the Act,

One commentersuggested that OSM
develop guidance- on subsidence cont-
trol- technology and-procedures. OSM
feels-,that. extensive literature laaval,-
able- on subsldence as demonstrated, in.
the, preamble- discussion of Section)
817.121-817.126.. In. addition, the'
Office does. not2 want, to- Imply limita,,
tion on the:use-ofnew state-of-the-art
technology, as. It, Is developed. While'
OSlI may conduct on sponsor researolb
inthls area.inthe future, no guidance,
has:been Included-n these-regulations,
at this .stage.,

§ 784.2r Fish andwidlif&p.lans-
This Section of- regulations-is essen-

tially, the. same. as Sbctloni 780.16. All1
authorities, descriptionss bf purpose-,
requirements,. comments,, recommen-
dations; and. ratonale2 discussed Inithe,
preamble-for, Section. 780.16; are, applP-
cable to- Section, 714'2l and' are Incor-
porated, herein by. refernce . In add&
tion. to. authorities listed- for Section-.
780.16, Section 516,- of, the Act: Is alsoi
authority for Section: 7842h

The- only difference- between See.
tions-, 78016 and 78412i Is) in I require,
ments.fon the minimum.area to.becov,
eredf by a fishi and wildlife plani In:
order' to, account? for the distinct dif-
ference- between, surface andl undern
ground mining. Section, 784121i does:
not, reqltre as fish and! wildlife plan to'
cover'the entiremine plan.areaunlass
fish; wildlife, or'related environmental
values may reasonably be expected.tb
be affected4 over the-entire arew This:
recognizes the-fact that: much of the
surface: area. oh an. underground- mine:
plan- area- will not ordlnarilyr be, dis-
turbed and, hence,,impacta on fish' and:
wildlife maybe-minimal: This require-
ment differs from- Section.: 780.10.
which requires a plan to cover all-of:
the-proposed mine plan arewaaswmin.
muni

(1.. Commenters,, questioned appro,
priateness of- req irements pertaining,
to enhancement of fish-. wildlife and.
relatedt environmentali values, In Secs
tion-78421(a)'(1) and (2).

The Office has determinedi that: re-
quirements for enhancemen ofL flshl
wildlife. and related- envIronmenti
values. where practicable In Secton
784.21(a)(1) and requirements of- Sec,-
tion2 78421(a(2);. placing; the burden',
on, the. applicant' ttv establisil if em,
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hancement-is. not practicable. is in. ac-
cordance with Sections, 510(a),
515(b)(24), -and. Sections 516(b) (10)
and (11) of the Act. The Office's ra-
tionale- for this. determination is as
stated in the preamble for Section,
780.16.

2. Three issues were raised by com-
ments on Section 784.21. which were
not addressed inth-preamble for Sec-
tion 780.6. Commenters recommend-
ed. the use of best technology current-
ly available be required only when
practical.

The commenters! rationale for this
recommendation is that small surface
areas are disturbed, in underground
mining and. the requirements- of Sec-
tion, 784.11-784.15 are sufficient to
assure the general habitat will be re-
tained b6tl during and after mining.

Plans. prepared. pursuant to Sections
78411-784.15, are not specifically de-
signed for protection of fish and wild-
ife; therefore, such, plans in them-
selves are. insufficient in the absence
of a fish and wildlife plan prepared.
under Section 78.21 to meet the re-
quirements of Sections 516(h)(1),
516.b)(10)- and, 515(b)(24) of the Act,
Section. 81.7-97 of the. regulations- and
the Endangered Species Act.

A number of commenter suggestedf
exemptions. from regulatory require-
menta If the. area affected is small
The. Office has determined that size of-
area. affected does not necessarily
equate. to the degree. of'ef 'ects. on wld-
hif-For detailed- discussion petaining
to. exemptions of small areas. oL d's-
turbance, refer to the Preamble. for
Section 7E(Llf and Setion 779.2L

Section 516(b)CU) of the. Acf re-
quires- the use. of best technology cur-
rently availabre The. Office believes
that the. wnrding of Section. 784.21 s
in. accordance with the. Intent- of the
-Act, and has. retainedrequirements for
the applicant to state how best tech-
nology currently available. will be
usedi H-owever.,Erection 783.20 pravidbs
for studies in consultation- with- var-
iou agencies having expertise in. fish,
-wildlife and. habitat management and.
protection. Fom. these studies, the
best technology currently available
wil be determined. on a. case-by-case
basis for each-mine. area.thus fostering
the most practical technology for each
situation. Section'7816A7(a)(2) requires
similar consultation for review of
plans.

(3) Other comments addressed. the
question- of whatland area should be
covered by a fish. and: wildlife pran.
Comments recommendfed the phrase
'"areas. to. ae affced"used. in the pro-
posed ruIes. should:be changed-to "sur-
face or access, farites." The com-
menters, assert underground mines do
not disturb the entire surface of the
mine plan, area. and: further assert
such mines. disturb only those areas
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which are used.for access and In which
surface facilities are located. Other
commenters recommended the phrase
"areas. to, be affected" used In the pro-
posed. rules be. replaced by the phrase
"that area that would affect fish, and
wildlife.'

The Office agrees, in part, with the
rationale of the commenters and has
ncluded provisions In final- Section

784.f so that less. than the entire
rne plan areaIs- covered,by a. fisb and
wildlife plan, when adverse effects are
not such as to warrant a plan for the
entire areiL Section 784.21 requiresthe
fish and wildlife plan to cover only the
portion of the mine- plan. area and ad-
jacent areas in which adverse effects
on fish, wildlife and related- environ-
mental values may reasonably be ex-
pected to- occur The discussion: In, the
preamble for Section783.20 of the reg-
ulation: elaborates as to. why this may
be broader than just the area of sur-
face facilities:

§ 784.22 Diversions.
Authority basis. and purpose for this-

Section are the same a. for Section-
780.29. and, in addition Section 516. of
the- Act. AL few comments were re-
ceived on. this- Section suggesting that
it be restricted in scope to* only surface
operations and facilities of under-
ground mining activities. These com-
ments were rejected as unnecessary.
because Section 784.21 only requires
plans for diversionssubject to Sections
817.43-817.44, Those Sections concern
only water diversions resulting from
disturbances. of surface lands.

§,7842. Maps&anr] plan.
Authority for7 this Section is found.

in Sections 102. 201(b), 501(b). 503, 504.
507 (bY and (g), 508(a), 515; and 516 of
the Act. In- addition to the- narrativet
plans required by, other Sections; this
Section of Part 784 (presented In the
proposed regulations as" Section
784.22) - requfresa that each application
include described- maps; plans and.
cross Sections. Some of these matert-
alT must be prepared- by specified pro-
fessionals. as. required: by- Sections. 507;
515 and 516 of the Act. Accurate map,
plans- and cross- Sections are needed by-
the regulatory authority, to determine
whether the applicant can meet the
performance standards of? Part 817.
The Office has made several editorial
and, organizational changes In this-
Section to make it consistent with
other closely related Sections and to
clarify Its provions. The Introduction
has been reduced to a single sentence
prefacing the three paragraphs of this
Section. Reference to map scale& In.
this Tection has been moved t Sem-
tion 771.23Ce) and comments received
on. that. subject are discussed In. the
preamble to that Section.
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Section. 78 3(b)(31 relatigta areas.
for which a bond or other perform-
ance. guarantee wilt be given. has been
added to this Section. and. to the coin-
panion Section for surface mining op-
eration (Section 780.14) This informa-
tion is necessary In order for the regu-
latory authority to Identify the initial
and successive incremental areas
within the permit area in cases where.
an applicant elects to "increment" the
amount of the performance bond

Section. 784.23(a) requires map infor-
mation onthe underground miTi ac-
tivities to be conducted, and on the
lauds; facilities, and features which
will be affected or changed by the pro-
posed operation; This informatiorr will
give the regulatory authority an over-
view of the-entire operation which will
supplement the- information on plans
for the proposed permit area required.
under Section 784.23(b). Information
of this nature on the proposed mine
plan and adjacent areas is necessaryr n
order to assess the cumulative impacts:
of the entire nning operation.

Section 784.23(b) requires identifica-
tion of structures, facilities and areas
which will be used or affected by the
mining operation Tlis information is
required for the proposed permit arew
with the following exceptions: As re-
quired by Section 508(&XI) of theAct;
Identification of the land, areato-be at-
fectedcby the proposed operationmust-
be made with respect ta the proposed
mine plan area. In addition, Section
784.23(b)(1i) requires profiles of the
anticipated-fInal surface configuration:
to, be achieved: for the affected are.
As. def inec in these regulato the af-
fected area. will always be within or
the same as the permit are (seea Sec-
tiom 701.5l. The scope of Information
is potentially Idss for Section
78.3(b)U3 since the area. disturbed.
or utilized In- an underground. mining:
operation: may be less: than that re-
quired-for surface mining operation.

Section 7a84.23(c); did not appear in
the proposed Section 7812Z but was
included in. the- proposed Section
780.14, this Section's counterpart for
surface mining operations. Section
784.23(c) requires that mapr identify-
ing certain areas and facilities b -pre-
pared by or under the direction- of and
certified by a qualified- professional
engineer or professional geologist,
with assistance from experts in related
fields. However, Section 784.23(c) fur-
ther provides that plans for- sedimen-
tation ponds be prepared only by
qualified registered engineers, and
that plans for spoil disposal and- un-
derground development waster f.c.l-,
ties be prepared only by qualified reg-
Istered professionanl engineers. These
requirements are in accordance with
Sections 515 and. 516 of the Act. The
purpose of. Section, 784.23(c is ta
insure high quality planning, design
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and documentation of the plans re-
quired in the application . ,

Several commenters raised issues re-
lated to specific parts of Section 784.23
which were also raised in connection
with Section 780.14. These issues were
discussed and resolved in the preamble
to Section 780.14 and revised language
has been incorporated in Section
784.23 where changes were also made
in Section 780.14. These issues include:
(1) deletion of design and construction
specification in Sections 780.14(b)(11)
and 784.23(b)(10); and (2) addition of
professional engineers in Sections
780.14(c) and 784.23(c).

A few commenters suggested that
Section 784.23(a) be limited to lands to.
be affected throughout the duration
of the underground mining permit.
This comment was rejected and no
change' was made since Section
508(a)(1) of the Act requires identifi-
cation of lands to be affected over the
entire life of the proposed operation.

Some commenters suggested that
the' requirement in Section
784.23(b)(5) for identification of top-
soil and overburden storage areas be
deleted. While topsoil and spoil stor-
age and disposal requirements may be
substantially less for underground
mines than for surface mines, they
will nevertheless be necessary and
should therefore be shown on maps.
No change was made to the regula-
tions in response to these comments.

Some commenters suggested delet-
ing Section 784.23(b)(12) which would
require location and monitoring points
for water quality, fish and wildlife and
subsidence monitoring. These com-
ments suggested that this information
is difficult to acquire for underground
mines. In response to this comment,
the Office has deleted fish and wildlife
monitoring points. However, water
quality and subsidence monitoring
points (where applicable) located on
maps are critical for compliance with
Sections 817.41-.57 and 817.121-.126 of
the performance standards. These re-
quirements have been retained.

§ 784.24 Transportation facilities.
The authority, basis, and purpose of

this Section are the same as for Sec-
tion 780.37 and are described in the
Preamble discussion of' that Section.
In addition to Sections of the Act cited
as authority in' the Preamble for Sec-
tion 780.37, this Section Is also author-
Ized by Section 516 of the'Act. On Sep--
tember 18, 1978, this Section was pro-
posed as Section 784.23.

This Section would ensure that sur-
face transportation facilities within
the mine plan area for underground
mines are constructed, reconstructed,
used, and maintained in a manner
which complies with Sections 817.150-
817.180.

Modifications have been made in the
Section numbers of referenced per-
formance regulations in paragraphs
784.24 (b), (c), and (d), to conform
with Section number changes in the
final regulations.

Paragraph (a) identifies specific
transportation structures for which
detailed descriptions are required.
OSM feels that these details are neces-
sary for the regulatory authority and
the public to adequately evaluate and
enforce the permit in accordance with
applicable performance regulations.

Paragraph (b) requires that a geo-
technical analysis be submitted where
there is a request for alternative speci-
fications or for steep cut slopes. This
analygis will provide the regulatory
authority information necessary to
evaluate the request and -to ensure
protection of the public interests con-
cerning environmental performance
standards.

The phrase "... for alternative
specifications, .. .. " has been added to
paragraph (b) in conformance with
changes, implemented in Sections
817.150(d), 817.152(c), 817.160(d) and
817.162(c) in order not to restrict the
operator unduly in the design and con-
struction of transportation facilities.
OSM feels that while allowing the op-
erator more flexibility, the interests of
the public have been maintained by.
requiring regulatory authority approv-
al for alternative specifications.

Paragraph (c) requires a description
of measures to be taken relative to
modification of natural drainageways.
These descriptions are necessary to
ensure that Sections 516(b) (9), (10),
and (11) of the Act and Sections
817.153, 817.163, 817.173 of the final
regulations are complied with by the
operator. These Sections require that
natural drainageways not be altered or
relocated without approval of the reg-
ulatory authority.

Paragraph (d) requires that alterna-
tive measures, which the operator in-
tends on using, other than rock head
walls, be approved by the regulatory
authority. OSM feels that this is nec-
essary in order for the operator to
comply with Sections 817.153, 817.163,
and 817.173 of the final regulations.

Paragraph (e) deals with the re-
quirement for the description of trans-
portation facilities in the entire mine
plan area. The reasons for this re-
quirement and a discussion of the rea-
sons are given in Section 780.37 of the
Preamble, and the reader is referred
to that Section.

Many of the comments received re-
garding this Section on underground
mining permit applications were simi-
lar or identical to statements submit-
ted for surface mining permit applica-
tions (Section 780.37). The reader is
referred to the Preamble discussion of
Section 780.37 for OSM's disposition

of the issues raised which is the same
for this Section.

Several comments were received sug-
gesting that proposed Sections 784.23
(b), (c), (d), and (e) be deleted. Pro-
posed Section 784.23(e), relating, to
special requirements for embankments
over 15 feet in height, was deleted for
the reasons stated in the Preamble dis-
cussion of Section 780.37. OSM has de-
termined that Sections (b), (c), and (d)
are necessary in order for the regula-
tory authority to evaluate the pro-
posed facility and to enforce the per-
formance standards through the
permit.

Several comments recommended re-
quiring 'a narrative description for
each facility. OSM has determined
that specifications for a transporta.
tion facility are required in order to
assess individual and/or cumulative
impacts on the environment. Since the
Act requires that disturbances to the
environment be minimized, transpor-
tation facilities must be planned and
constructed accordingly.

§ 784.25 Return of coal processing waste
to abandoned underground workings.

Authority for this Section is Sec-
tions 102, 201, 501, 503, 504, 507, 508,
510, 515 and 516 of the Act.

An alternative method for alleviat-
ing potential subsidence problems and
disposing of coal processing wastes is
to use these materials to backfill voids
in abandoned underground mines. The
waste material provides lateral sup-
port to mine pillars and vertical sup-
port to the mine roof ahd overburden,,
and helps stabilize the surface. The
major methods of backfillng are con-
trolled, blind, and pumped slurrying
(Whaite and Allen, 1975, pg. 5), A gen-
eral discussion of these stowing tech-
niques is found in a report by the Na-
tional Academy of Sciences. (National
Academy of Sciences, Underground
Disposal of Coal Mine Wastes-A
Report to the National Science Foun-
dation (1975)).

Controlled flushing is used in mines
in which workers can safely enter and
gain access to key areas for the filling
operatiohs. A slurry of crushed coal
refuse is passed into the mine through
boreholes or shafts and placed by
workers behind timber or other bulk-
heads for waste disposal and surface
support purposes.

Blind flushing can be used where
abandoned mine openings are inacces-
sible because of flooding or extensive
caving. Granular material is injected
into mine voids by gravity feed, Most
blind flushing projects have required
hundreds of holes because of the limit-
ed amount of material that can be em-
placed through any one hole (Whaite
and Allen, 1975, pg. 6).

A new technique for flushing of in-
accessible mine workings utilizes
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pumped slurry injected: from- the sur-
face. (Condub, Fleissi g. and Asso-
ciates, 1979, Pg. 4-9;Whaite and Allen,.
1975, Pg.. 6). Fly ash has- also. been.
used: in subsidence stabilization WMag-
nuson et; al. 1970, Pg. S4, WMlael
Baker 1973, P. 349Y..

Section 784.25(aY identifies the re.
qirements for plans. and procedure-
for- the- disposal of. coal processing
wastes in underground mines. This in-
formation. is necessary for the regula-
tory authority- ta evaluate the permit
and, tc ensure that the- operator car
comply with-Section 81"T.88' ofthe per-
formance standards. Paragraph (b) re-
quires a description of the source- and-
quality of backfill materials and an-
ticipated impacts on. active mine- oper-
ations, surface- areas- and the- occur-
rence of surface effect. This dat- and:
anticipated effects are necessar- to,
evaluate: the impact backflMng- may
have on mitigating subsidence.

Section 79-25(c) requires data on,
the elimination of excess water used in,
the backfilling operations from the file
material and: the impact this. water
may- have on- the. hydrologic regime..
Thi information is xiecessary for the
regulatory authority to: ensure compli-
ance with. Sictiom 515(b)(I01) oft the
Act Paragraph (d) requires the identi-
ffcation of any monitorg wells in the!
backfill, areaso that the regulatory-au-
thority- may determim if adequate
monitoringli being planned by the opx-
erator. Paragrapli (e) applies the
above requirements to. pneumatic
backfilling except where monitoring:
may be exempted by the regulatory
authority

Several commenters understood- thL-
regulations to, require the under-
ground- disposal of coal processing;
waste-_ This is: a misinterpretation of
Section 784.25 in that the purpose and,
intent of this Section. is to, control the
disposal of coal processing wastes if
and when an operation decides- to use
underground? disposal methods These
comments, were rejected- on the basis
that Section_-'84.25,of thefinal regula-
tions does not require underground
disposal-methods as-writtem

Several commenters suggested the
deletion- of Sections, 7184.25(c), (d); and.
(e), on. the- basis- that, paragraphs (a),
and (b). were- all that were necessary
sfhce the.Act, doesnot mandate return
.of mine waste. underground- OSMK re-
jeced. these- suggestions on. the-basis.
t~hat mitigatfon of the, environmental.
impacts of- backfillrng operations- and'
the health and: safety of both. under-
ground- miners and: protection. of. the
pubIc are mandated: by the. Act. (Sea--
t1in5X5(b) and-55B. -

One- commenr suggested:the use- of
the word "any" for. "the in Section
75425aY. This suggestion was, accept-
ed by OS and this Section modiffed:
accordingly.
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§784.26 Air pollution controLplan.
Section 78426 of the. final regula-

tions- establishes permit application re-
quirements;.so. that the regulatoryai-
thority is provided with comprehen-
sive- and reliable information on the
air quality Impact of the surface oper-
ations associated: with. underground
mining activities. This Sectio Is: In-
tended- to, assure- that the proposed
surface coal mining operations comply
with the air quality requirements of
the-Act.

In addition tm the applicabl legal
authority listed in the- Preamble., dis-
cussion for Section: 780;15-. oE the regn.-
lations the Office relies upon- Section
516 of the Act to support final regula-
tions for underground mining activi-
ties-

The final regulations require that all
permit applications for underground
mining activities- must contain an. air
quality monitoring program; if re-
quired by the regulatory authority.
Additionally, a plait for fugitive- dust.
control must be submitted with the
application as required- under Sectiom
817.95- of the final regulations.

The Preamble discussion" supporting
Section 780.15 is incorporated herein;
by reference. Comments relating to
health effects. of fugitive dust, model-
ing, monitoring, statutory authority,
visibility and aesthetics have been
thoroughly qiscussed in- the- Preamble
to that. Section.

This Section of the final regulations,
complements- Section. 81/7-.95- and- ini
conjunction with. Sections '180.15 andi
816.95,, assures- a uniform; regulator-
scheme to( protect air quality durin
surface, coal mining operations. The
Section recognize& the inherent differ-
ences between. surface and under-
ground mining activities by making a;
monitoring- program for underground;
mining activities discretionary, regard-
less- ot production levels. Contrary to,
Western surface mining. It Is evident
from the data- that fugitive dust from
surface operations associated: with un-
derground- mining activities, can. vary,
widely depending upon the- details of
the operation. (Colorado. Open Space
Council, comments on Section- '80.14.
(19.78)). Consequently, the Office has
decided to allow the regulatory au-
thority the discretion to determLne, the,
necessity for monitoring on a case-by-
casebasis.

This Sectionhasinpart, been addedi
as a result of comment& questioning,
OS 's. tentative- decision. in- the pro-
posed rules not to. require- detalled, aic
quality. plans. in permit. applications.
for underground mines. because of a.
lack. of data- According. t&, the, Colora-
do. Open Space Councle l. submitted:
data. show that. underground. mines.
can- contribute, significant quantities of
particulate matter to the- ambient ar.
(See aso Assemblage of Data on Air
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Quality in. Central and SouthernUtah
and Assessing the. Impact of Coal e-
velopment on the Regbonon.Ahr Qual-
fry,. Aerovfronnent Inc. table. 4-I-Il
Similarly, commenters suggested that
fugitive dust from underground
mining activity would'have skgniflcanZ
impacts unless, adequately controlle:
Afterrevew, the Offfce has deciffed to
accept these data aid include Section.
784.26-in the finarregulations.

PART 785-REQUIREMENTS EOR. PEZ-
MITS: FOR SPECIAL CATEGORIES O-
MINING

The preamble discussion accompany-
ing- the- proposed regulations (nclud-
ig the Introductionto this Part and-a
discussion of proposed Section 786.I-
'85.3), found: on: pages 41'09-41l0: in
Fmar r. iazm VoL 43, No.- 1L
(September 18, 1978); Is hereby incor-
poratedI by, reference, to: provide back-
ground-asto thebasis-and purpose of
this Part-

§§ 785.1 and 785.2 Scope and objective.
The introductory Sections 785.A and

785.2 outline the- scope- and objective
of thisPart, respectively.

Sectfon: '85.tmakes it eear that-the
provisions of this Part are in: add!tR=
to, not instead. of, other applicable
permit application: requirements and
procedures set fortx in= Subchapter G._
The only changes to- these Sections
have been made for clarification, and:
arenonisubstantve irrnature.

Section '85-.2 states that the objec-
tive of this Part is to-- ensure-that- the-
regulatory authority has the informa-
tion I t needs to be sure-the mining op-
erations will be- conducted In complt-
ance with. the provisiong of the Act.
Subchapter K and applicable regula-
tory programs. The- references to. Sub-
chapter Y. and applicable- regulatory
program& have been. added since- the-
September 18, 1978i proposed version
tareflect more accurately the place of
this-Part In the. permanent regulatory-
program.

The Preamble- discussion to the pra-
Dosed-regulations discussed a- proposed
Section. 785.3-Responsibilities. This.
proposed Sectlonwas deleted. fronr thp-

'proposed and final rules, because it.
was ceemed to-be: unnecessarily dupli-
cative. Its. provisions, as- described at
43 , 41710. are- all. contained ele--
where lnthe Subchapter
0_78y.1r Anthracite mirng

The. authority for this Section is
found in. Sections 102,_ 201. 501, 503,
504, 505, 509. 510,, 515, 516. 529. and
'0L of the Ac.L This Section together
with Prt 820, implement the. special
provisions oL Section. 529 of. the Act,
and the, reader Is. referred to the pre-
amble discussion of Part 820 for infor-
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mation relating to issues which bea
on Section 785.11. This Section ha
not been substantially altered sinc,
the proposed regulatibns except fo:
non-substantive editorial changes an(
a clarification of Paragraph (b)(2), t(
follow more closely the language o:
Section 529 of the Act.

One commenter noted that proposec
Section 785.11(b)(2) did not clearl3
reference by Section or Part the ex.
ceptions of Subchapter J regardinE
specified bond limits and period of re
vegetation responsibility. Considera.
tion was given to retaining the original
reference to Subchapter J which only
generally discusses the performance
bonds and insurance requirements for
surface mining and reclamation oper-ations versus the adoption of language
which- specifically references Part
809-Bonding and Insurance Require-
ments for Anthracite Surface Coal
Mining and Reclamation Operations.
A modification has been made to refer
to Part 809 because that Part discusses
exemptions for anthracite surface coal
mining and reclamation* operations
provided in Section 529(a) of the Act.

§ 785.12 Special bituminous coal mining
and reclamation operations.

1. Authority for this Section in-
cludes Sections 102; 201(c); 501(b);
503(a); 504; 507(b); 508(a); 510(b);
515(b); and 527 of the Act. This Sec-
tion would apply to persons engaging
in "special bituminous coal mining" in
Wyoming, as defined in Section 701.5
of these rules, and would implement
Section 527 of the Act. Under that
Section, the Secretary is authorized to
issue regulations establishing special
environmental protection performance
standards, for mines covered by that
Section, in. lieu of those standards oth-
erwise applicable under Section 515 of
the Act. For the permanent regulatory
program, the special environmental
protection performance standards for
"special bituminous coal mines" are inPart 825 of these rules. To ensure that
permits would be applied for and
issued according to those environmen-
tal protection performance standards,
the Office has adopted Section 785.12.

2. The Office emphasizes that by es-
tablishing this Section, special treat-
ment for the mines involved is afford-
ed only to the extent that the require-
ments of Subchapter G 'are affected
by modification of the otherwise appli-
cable environmental protection per-formance standards of Subchapter K.
under the provisions of Part 825.
Therefore, all other requirements -of
Subchapter G would apply to the per-
mitting of special bituminous coal
mines in Wyoming, except insofar as a
modification is needed to accommo-
date Part 825.

3. Under Section 527(b) of the Act,
provision is made for the amendment
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r of special bituminous coal mine regt
s lations adopted' by the Secretar,
a under the Act, to account'for change
r in the special Wyoming regulator,
I program for those mines after Augus
o 3, 1977. Authority to adopt necessar
f additional special bituminous coamining permits regulations is in Para
I graph (d) of Section 785.12 of the fina
r regulations.

4. Only one comment was receivec
on Section 785.12. This comment rec

Sommended the word "mines" b(
- changed to read- "pits." This recom
I men.dation was rejected because th

word "pits" was deemed potentially tc
be subject to too narrow interpreta.
tion. The wording adopted is quoted

- directly from the Act.

§ 785.13 Experimental practices mining.
This Section, implementing Section

711 of the Act; applies to all persons
who wish to conduct mining oper-
atiohs 'which include experimental
practices and imposes particular re-
quirements for those experimental
practices involving deviations froni the
environmental protection performance
standards of Sections 515 and 516 of
the Act, Subchapter K, and the regu-
latory program.

* No substantive changes have been
made in this Section from the version
proposed on September 18, 1978. Con-
sequently, the preamble discussion ac-
companying the proposed permanent
regulatory program found at 43 FR
41711-41712 (September 18, 1978) is
hereby incorporated by reference and
sets forth the statutory authority,basis, and purposes of this Section.Several nonsubstantive, changes were
made for clarification or to improve
the grammar or syntax.
- 1. Several commenters suggested
that Paragraph (a) of this Section,
when read in conjunction with para-
graph (c), was unclear as proposed and
should state that It does not apply to
all experimental practices but applies
only to those experimental practices
which require a variance from the en-
vironmental performance standards of
Subchapter K and the regulatoty pro-
gram. The alternatives' which were
considered by OSM included:

(a) requiring a permit for all experi-
mental practices and research under
this Section; and

(b) requiring additional permit Infor-
mation under this Section only when
the environmental performance stand-
ards will be violated.

Research and investigations associat-
ed with coal mining are of a diverse
nature, and direction through permit
review and approval is required to
ensure compliance with environmental
performance standards. Too often, as
conditions dictate or at the discretion
of- the researcher, the research objec-
tives may change. Special permit pro-

i- visions for all research would serve as
S a mechanism to monitor the compll-
s ance of the research with the perma.
V' nent regulatory program and would
t provide OSM and State regulatory au-
V thorities Information on new mining
I practices. On the other hand, a large

number of mine-related research pro-
1 jects are undertaken every year. Not

all of these projects cause or require
d deviation or a variance from the envi-
- ronmental performance standards. In

some cases, additional permit require-
ments might discourage research and
experimentation, in contradiction to
the purposes of the Act, without
achieving any environmental or health.
and safety benefits.

OSM has clarified the regulations to
maintain the scheme as proposed on

- September 18, 1978. That scheme bal-
ances the conflicting burdens and
benefits raised by these comments. All
research studies and experiments must
be described to the regulatory author-
ty in the permit application, or in any
proposed revision to an existing
permit, for evaluation, to determine If
a variance is required. The language In
Sections 7 85.13(a) and (c) has been
amended to reflect the Office's deci-
sion regarding the intent and scope for
experimental practices. Detailed addi-
tional information and monitoring will
only be required if the regulatory au-
thority determines -that a variance

'from the performance standards is
necessary to the conduct of the experl-
ment. The variance must be approved
by the 'regulatory authority and the

* Director.
2. A commenter suggested that ex-

.perimental practices which may be
supported by government, State, or
university groups should not have to
comply with the detailed requirements
of this Section.

OSM considered Including in this
Section procedures for exempting pub-
licly sponsored experimental practices,
but rejected this alternative approach.

A large variety and number of re-
search studies, investigations, and
demonstrations are conducted by var-
ious organizations each year. Many of
the projects may require that certain
activities be conducted which would
not comply with the environmental
performance standards. The deviation
from the environmental protection
regulations covers a broad spectrum,
with respect to both severity and
nature of the impact.
. OSM believes that a blanket exemp-

tion based on sponsorship of the ex-
periment might lead some operations
to utilize experimental practices as a
mechanism to circumvent the per-
formance standards. Proper control
must be maintained over all research
related to mining activities, if environ-
mental degradation may occur.
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On the other hand, colleges and uni-
versities and governmental agencies
support, technically or financially, a
wide variety of research activities de-
signed to improve or develop technol-
ogies to enable mining and engineer-
ing practices to be conducted with a
minimal impact on the environment
and public safety. Many of these pro-
jects are limited in scope and physical
extent. Some will involve minimal non-
compliance with the performance
standards, and a complete permit ap-
plication for each experimental prac-
tice might discourage the conduct of
many experiments each year. OSM be-
lieves that there is adequate provision
made in these regulations so that
small research experiments of limited
environmental or health and safety
risk need not be subjected to complex
requirements for a variance or devi-
ation. For example, operations under 2
acres need no permits at all, and ex-
perimental practices which will
comply with the environmental per-
formance standards will not require
separate approval under this Section,
but need only be described in the
mining and reclamation plan required
under Parts 780 and 784. If an experi-
ment is first considered after a permit
has been issued, the procedures for ob-
taining a revision of the permit need
not be burdensome, so long as a vari-
ance from the performance standards
is not necessary. Any request to revise
a permit because of an experimental
practice which would require a vari-
ance from the performance standards
must be evaluated on a request-by-re-
quest basis. OSM believes that this
review is necessary to ensure that the
environmental performance standards
of Subchapter K are complied with
during all research activities.

3. Several commenters, suggested
that OSM deldte Section 785.13(g),
which requires that all experimental
practices be advertised in a local news-
paper. OSM considered deleting this
requirement.

The requirement for advertising ex-
perimental practice in newspaper will
increase public awareness and the op-
portunity for public comment. The
Office also believes that reduced num-
bers of adverse comments during the
mining operation will be received, be-
cause public comment and concern
will have been aired onoproposed devi-
ations from the performance stand-
ards before approval and initiation of
the experimental practice.

The Office has retained the require-
ment in Section 785.13(g) for the ad-
vertisement of all experimental prac
tices requiring approval. The VOffice
believes that, in the long run, the ad-
-vertisement of the experimental prac-
tice in the newspaper will be a benefit
to all persons with interests in the
conduct of the experiment and the op-

eration. In many situations the gener-
al public, through awareness of ap-
proved experimental practices, will be
knowledgeable of the fact that certain
changes and deviations from the envi-
ronmental protection performance
standards of Subchapter K have been
approved. Less burden will be placed
upon the public, the operator, and the
regulatory authority in that com-
plaints to the regulatory authority
pointing out that certain operations
are not being conducted with strict ad-
herence to environmental perform-
ancetstandatds of the regulatory pro-
gram will be less likely. In addition,
the newspaper advertisement will
enable full public participation in the
approval process, In furtherafice of
that purpose of the Act contained in
Section 102(1).

4. A comment was received which re-
quested that additional language be
inserted into this Section to provide
explicitly for public participation in
the permit review. This recommenda-
tion has been rejected as this sugges-
tion would lead to unnecessary and re-
dundant language. Experimental prac-
tices only provide a variance to specif-
ic performance standards in the con-
text of permit actions approved by the
regulatory authority and the Director.
As such, adequate Involvement and
review is provided to the general
public in the permit review process
under Part 787.

5. Another commenter suggested
that additional review requirements
should be Inserted whenever the regu-
latory authority receives Information
indicating that an additional review is
necessary due to a violation. This rec-
ommendation was rejected because
adequate provision for review is pro-
vided under the enforcement and in-
spection program, and the language
would merely be redundant, restating
the requirements in Subchapter L.
The Office further believes that Sec-
tion 785.13(e)(5) contains sufficient
provision by which the regulatory au-
thority and the Director can make
adequate review of the progress of the
experimental practice through the
submission of periodic reports describ-
ing the progress and the results of the
required monitoring program.

6. It was suggested by a few com-
menters that the regulatory authority
be required to review each experimen-
tal practice on a monthly basis. This
Office believes that the review, inspec-
tion, and evaluation of all experimen-
tal practices approved by a regulatory
authority under this Section is essen-
tial, because each experimental prac-
tice is different in complexity, dura-
tion and intent. It Is impractical for
OSM to specify a required period for
inspection. The appropriate frequency
of inspection will depend on the
nature of the experimental practice.

As such, this Office believes that the
regulatory authority should have the
option to determine the appropriate
frequency of review for each experi-
mental practice.

7. Another commenter requested
that this Section make specific refer-
ence to the provisions for inspection
and enforcement in Subchapter I.,
This Office has rejected the suggested
change as redundant. Even without
explicit reference, Subchapter L ap-
plies to all operations. As with all per-
mits. the regulatory authority can es-
tablish whatever inspection it deems
necessary to evaluate compliance with
the approved experimental practices
permit over and above the minimum
inspections required by the Act and
Subchapter T. This option, coupled
with Section 785.13(h)(4)(iii), has lead
OSM to believe that additional lan-
guage is unnecessary, redundant and
potentially misleading, since It might
be deemed to imply that Subchapter L
does not apply to the other special
mining categories covered by this Part.

§ 785.14 Mountaintop removal mining.
This Section is designed to imple-

ment Section 515(c) of.the Act and ap-
plies to persons who wish to conduct
mining under regulatory programs
through the use of mountaintop re-
moval mining involving a variance
from the return to the approximate
original contour requirements of Sec-
tion 515 of the Act, Subchapter K, and
the regulatory program. The preamble
accompanying proposed Section
785.15, found at 43 F.R. 41712-41713
(September 18, 1978), is hereby incor-
porated by reference to set forth the
basis and purpose of this Section and
Its statutory authority, and remains
effective except Insofar as the Section
has been changed by a few modifica-
tions to the proposed language for
clarification and the substantive
changes discussed below. This Section
should be read together with Part 824.
which contains performance standards
for mountaintop removal mining.

This Section has been renumbered.
Although it was proposed as Section
785.15 on September 18, 1978, OSM
has decided that the regulations will
be clearer if the proposed Section
785.16, relating to a variance for steep
slope mining, follows immediately
after the steep slope mining permit
provisions. Accordingly, proposed Sec-
tion 785.14 (steep slopes) and proposed
Section 785.15 (mountaintop removal)
have been reversed in the final rules,
and the mountaintop removal permit
requirements are promulgated as Sec-
tion 785.14.

Section 785.14(a) states that the
scope of the Section and Section
785.14(b) clarifies the meaning of
"mountaintop removal mining" as
used In this Section.
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1. One commenter -requested that
the language in Section 785.15(c) more
closely follow the language found In
Section 515(c) of the Act. The alterna-
tives considered in response to this
comment included:

(a) Adopting the language. found in
Section 1515(c) of the Act, and which
would make the regulation repeat or
closely parallel the language in the
Act and (b) retaining the language as
written in the proposed permanent
regulations, which would place', addi-
tional emphasis on assuring that the
intent of Congress and the Act is
achieved by incorporating the Act's re-
quirements into the context of the
permit application review stage to
which this Section relates.

The organization of the proposed
regulations achieves the objective of
alternative 4b), which OSM. believes
fulfills the useful role these regula-
tions must play in the permanent pro-
gram, and accordingly, the proposed
rules were not changed In response to
this comment. While the commenter
alleged that the rule as proposed
would, if finally adopted, involve re-
dundant requirements, OSM does not
believe this td be the case. Section
785.15(c) is a listing of findings the
regulatory authorityjn ust make. Only
Paragraph (c)(4) might be deemed re-
motely redundant, but OSM feels it is
necessary to assure that the regula-
tory authority focuses on the scope of
the variance granted.

2. Other comments were received re-
questing that new language be added
to clarify the review requirements
when granting a variance from the re-
quirement to return the affected land
to approximate original contour at
mountaintop removal operations.
These comments have been accepted
in part. The Office has rewritten them
for Section 785.14(d) to clarify the
scheduling, and procedures for review-
ing permits. The suggested develop-
ment and insertion of additional re-
quirements for review each time the
regulatory authority receives a request
for review was rejected. The Office
considered that the Insertion of addi-
tional language to ensure a review
would be held each time information
suggested or alleged that a review, re-
vision, or revocation of a permit might
be appropriate, would be, unduly bur-
densome on the regulatory authority.
The public participation and com-
plaint requirements of Subchapte' L
adequately ensure inspection promptly
after public reporting of a violation. In
addition, mountaintop removal oper-
ations will be subject to the periodic
Inspections required by Subchapter i.
However, Paragraph (d) has been re-
written to ensure review prior to re-
newal of a permit and not later than
mid-term, to ensure that both lengthy
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and short-term operations are subject
to adequate review.

Section 785.14(d) has-been internally
renumbered from the September 18,
1978, version to separate the concepts
into separate paragraphs as follows;
Paragraph (d)(1), amendment of
permit terms; Paragraph (d)(2), waiver
of reviews; and Paragraph (d)(3),
amendment of permit terms.

A proposed Paragraph (e) has been
deleted as being unnecessary. The
Paragraph would have explicitly re-
quired the regulatory authority to
adopt regulations to implement this
Section in language similar to Section
515(c)(5) of the Act. OSM believes
such a provision might be misleading
dr confusing. In many States, OSM be-

- lieves, mountaintop removal mining is
unlikely to occur, and OSM is not re-
quiring a mountaintop removal regula-
tory scheme as part of such a State's

-program submission under Subchapter
C. If a State wishes to grant a variance
for mountaintop removal activities,
the provisions of Section 785.14 must
be met at the permit stage, so that a
paragraph setting forth a requirement
for regulations would be redundant,
because the regulatory program could
only evaluate such a submission in ac-
cordance with its own rules.

§ 785.15 Steep slope coal mining.
Authority for this Section is found

-in Sections 102;.201(c); 501(b); 503(a);
504; 507(b); 508(a); 510(b); 515(b)(3)(4),
(10), (22) and 515(d) of the Act. This
Section would apply to persons con-
ducting mining on steep slopes, which
will be subject to environmental pro-
tection performance standards in addi-
tion to those required under Sections
515(b) and 516(b) of the Act.

To ensure that the permitting of
"steep slope" coal mines accounts fully
for those additional environmental
protection performance standards, the
Office Is promulgating these special
permitting ..requirements in 785.15.
Under the permanent regulatory pro-
gram, the special performance stand-
ards for steep slope mines are found in
Part 826 of-Subchapter K. The reader
should read Section 785.16 together
with Part 826, its preamble discussion,
and the discussion below.

This Section was proposed as Sec-
tion 785.14, but in reviewing the pro-
posed rules OSM has determined that
this Section logically belongs Immedi-
ately before Section- 785.16 which con-
tains a variance applicable only on
steep slopes. Accordingly, in the final
rules this Section has been renum-
bered as Section 785.15.

Paragraph (a) of this Section stipu-
lates that all surface coal mining and
reclamation operations on steep slopes
must comply with the provisions of 30
CFR 826.12 and other requirements of
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Subchapter K unless one of three ex-
ceptions are available:

The first exception, explained In
paragraph (a)(1), is explicitly provided
in the first half of the proviso clause
in the main text of Section 515(d) of
the Act.

The second exception, for mountain-
top removal mining, in Paragraph
(a)(2), Is similarly based on the second
half of the proviso clause In the main
text of Section 515(d) of the Act.
Mountaintop removal mining permits
are addressed separately In Section
785.14.

The third exception, which is In
paragraph (a)(3) of Section 785.15,
pertains to surfade coal mining and
reclamation operations which, al-
though conducted on steep slopes, are
allowed a variance from the requir-
ment of restoration of the affected
area to approximate the original con-
tour under Section 515(e) of the Act.
The permitting of mines, for which
this last variance applies, is addressed
separately In Section 185.16.

One commenter recommended that
underground mining activities should
be exempt specifically from the regu-
lations of Part 826 on the grounds
that adequate control of underground
mines already exists In other Sections
of the regulations. The Office has re-
jected this recommendation. An un-
derground mine must comply with
other applicable regulations of Sub-
chapter K with respect to haul road
construction and utilization, disposal
of excess spoil at facing up operations,
and disposal of development rock,
among others., OSM has received no
information which persuaded It that
the environmental risks on steep
slopes were so reduced for under-
ground mines that the precautions re-
quired by Section 826.12 could be
waived. Also, because the operator will
want to dispose of excess material in a
valley fill or other approved method
off the active minesite, sufficient ma-
terial may not be available at the ter-
mination of mining to return the af-
fected area to the approximate origi-
nal contour. Without the possibility of
securing a variance to the requirement
for restoring the affected area to ap-
proximate original contour, under-
ground mining may be prohibited In
the steep slope area. It, would appear
that a greater'burden would be placed
on the operator by exempting under-
ground mining activities from Part 826
and the variance available under It,
than by including these operations.
This commenter suggested that the
legislative history showed that the
steep slope provisions were intended to
apply only to contour (e.g. surface
mines). However, the plain meaning of
Sections 515(d) and 516(b)(10) of the
Act lead OSM to conclude that the
provisions must apply to underground
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mines. While the variance in Section
515(e) of the Act might be deemed to
apply only to surface mines (it applies
to "surface mining of coal," not "sur-
face coal mining"), OSM felt such an
interpretation would unduly restrict
underground activities.

Several comments were received
stating the fact that a referencing
error had been detected in proposed
paragraph (b), relating to the defini-
tion of "steep slopes." While these
comments were correct, the proposed
paragraph had been deleted as unnec-
essary, since the definition of steep
slopes is now found in 30 CFR 701.5.

Under paragraph (b) of the final
rule, the regulatory authority will re-
quire the necessary data, in writing, to
ensure that the requirements of Sec-
tion 515(d) of the Act and the environ-
mental protection standards in 30
CFR 826.12 will be met. This .ara-

graph is a modification of the pro-
posed Section 785.14(c). Although ref-
erence to the other requirements of
Subehapter G has been deleted in the
revision, this was done to avoid redun-
dancy and for consistency only. As
stated in Section 785.15(c), every sur-
face mine permit application for steep
slopes must still fulfill the require-
ments of Parts 778-780, and deep
mining permits must comply with
Parts 782-784.
. Paragraph (c) of this Section re-
quires the regulatory authority to
find, in order to issue a permit, that
compliance with the performance
standards of Part 826 is ensured. This
Section has not been substantively
changed from proposed Section
785.14(d).

§785.16 Permits incorporating variances
from approximate original contour res-
toration requirements.

This Section concerns permits incor-
porating- variances from the approxi-
mate original contour in steep slope
surface coal mining and reclamation
operations other than mountaintop re-
moval, and is intended to implement
Section 515(e) of the Act.

The preamble accompanying the
draft permanent regulatory program
found on pages 41713 through 41715 in
FR, VoL 43, no. 181, September 18,
1978, is hereby incorporated by refer-
ence to set forth the statutory author-
ity, the basis, and the purposes of this
Section, except to the extent It' has
been modified as discussed below. Sev-
eral additional modifications were
made for clarification only. /

The proposed version at Paragraph
(a) has been amended by the addition
of reference to Sections 816.101-
816.106 and 817.101-817.106 to clarify
that all approximate original contour
requirements could be waived for a
steep slope operation which met the
applicable requirement.

. Several commenters suggested that
the variance provided in this Section
be broadened. to include nonsteep
slope operations or to allow variances
from requirements other than restora-
tion to approximate original contour,
These comments did not result in
changes in the regulations from the
proposed regulations. These comments
were based upon a distinction between
paragraphs 515(e)(1) and 515(e)(2) of
the Act, and the commenters reading
of the legislative history.

In reviewing these comments, OSM
considered the following five alterna.
tive schemes to implement Section
515(e) of the Act:

1. The variance from approximate
original contour would be available
only to mining operations, which meet
all the criteria of Section 785,16 of the
regulations and of'Section 515(e) of
the Act.

2. The variance from approximate
original contour would be available
only to mining operations on steep
slopes which meet all the criteria of
Section 785.16 of the regulations and
of Section 515(e) of the Act.

3. The variance from approximate
original contour would be available
only to surface (and not underground)
operations which meet all the criteria
of Section 785.16 of the regulations
and of Section 515(e) of the Act. -

4. The variance from approximate
original contour might be available
for

a. All mining operations which meet
those criteria of Section 785.16 of the
regulations, which are derived from
Sections 515(c)(1) and (3)-(6) of the
Act; and

b. Steep slope operations which meet
the criteria of § 785.16 of the regula-
tions which are derived from Section
515(e)(2-(6) of the Act.

5. The variance might be expanded
in scope to allow for non-compliance
with any provisions of the Act for any
mining operations which meet those
criteria of Section 785.16 of the regula-
tions which are derlyed from Sections
515(e)(1) and (3)-(6) of the Act, but
remain restricted to variances from
the approximate original contour re-
quirements for steep slope operations
which meet the, criteria of Sections
785.16 of the regulations which are de-
rived from Sections 515(e)(2)-(6) of
the Act.

The second alternative was selected.
OSM feels that alternative (2) most
closely follows the intent of Congress
as reflected in the legislative history
and a fair reading of the Act. Alterna-
tive (1) appears to be at variance with
the language of the Act, but has some
support in the legislative history. Al-
ternatives (3), (4) and (5) could be Jus-
tified under the language of the Act,
but are not supported in the legislative
history. The alternatives ranked in

order from most environmentally pro-
tective to least environmentally pro-
tective are (3), (2), (1), (4), and (5).
The alternatives ranked in order from
least expensive for industry to comply
with to most expensive are (5), (4), (1),
(2), and (3). Alternative (2) was the
version in the proposed rules pub-
lished for public comment September
18, 1978. The other four options were
all suggested by the public comments.

The legislative history of this provi-
sion goes back to 1974. (See H. Rep.
93-1522, December 5, 19.74, p. 77.)

In conference this variance was nar-
rowed, so that it only applied to moun-
taintop removal operations where
specified postmlnlng land uses would
result. (See H. Rep. 93-1522, December
5, 1974, p. 77h

Again, in 1975 the Conference Com-
mittee reported out a bill (H.R. 25)
which contained no variance from the
approximate original contour require-
ments applicable on steep slopes. (See
Rep. 94-107. May 2 (legislative day,
April 21), 1975. p. 90.)

In 1976, the bill reported out of the
House Committee also limited the
variance to mountaintop removal oper-
ations. (H. Rep. 94-1445, August 31,
1976, p. 69.)

In 1977, the versions of the bill first
reported out of Committee in both
Houses contained no steep- slope vari-
ance.

The -predecessor language of the
final variance provision of § 515(e) was
first added to the bill on the floor of
the Senate on May 20, 1977. The pro-
posed amendment, offered by Sen.
Ford, was the subject of a long discus-
sion. (123 Cong. Rec. S8097-S8103,
May 20, 1977). In the Conference Com-
mittee report on July 12, 1977, the lan-
guage of the amendment was changed,
incorporating provisions of an amend-
ment Sen. Randolph decided not to in-
troduce on May 20, 1977, after Senator
Metcalf agreed to support the Ford
Amendment (123 Cong. Ree. S8101,
May 20, 1977).

On July 21, 1977, a floor debate was
held in the House on the Conference,
Committee version of the bill. In the
summary of the provisions of the ver-
sion finally enacted into law, it is
stated that the "variance procedure in
Section 515(e) contemplates only one
variance procedure for the entire sub-
Section which is conditioned by the
constraints discussed above, including
the complete backfilling of all high-
walls." (123 Cong. Rec. H7584, July 21,
1977.) See also the Conference Com-
mittee report (H. Rep. 95-403, July 12,
1977, p. 59) which discusses this provi-
sion in a manner which leads OSM to
believe it is limited to steep slope
mining. OSM's narrow interpretation
of Section 515(e) is in part a result of
this analysis of the legislative history.
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If alternative (1) were selected, it
would have to be on the basis that
paragraph (e)(1) expands the limita-
tion to steep slope mining stated in
(e)(2). If so; then It might logically be
read to broaden the requirements for
which the variance Is available, to in-
clude all requirements of the Act. This'
is even broader than 'alternative (5)
and is not suggested by the legislative
history.

Alternative (3) has not been adopt-
ed, since no environmental or other
policy reason exists why underground
mines should not be able to take ad-
vantage of the variance.

Alternative (4) requires a straining
of the legislative language beyond rea-
sonable interpretation. It would mean
reading into paragraph (e)(1) the "ap-
proximate original contour" language
of paragraph (e)(2), but not the limita-
tion of that language to steep slopes,
as contained In paragraph (e)(2).

Alternative (5) Is a reasonable read-
Ing of the language of paragraph (e),
but flies in the face of the legislative
history and would mean that any re-
quirement of the Act could be waived
by the regulatory authority, so long as
watershed control would be hiproved
and the highwall is covered. This is an
extremely broad variance which would
affect all OSM regulations, from reve-
getation, waste dams, and impound-
ments, to -bonding, inspections, and
permit procedures. There is no basis in
the legislative hlstory4or adoption of
this alternative, which would-undercut
the Congressional intent for minimal
national standards, by allowing every
regulatory authority to waive any re-
quirement of the permanent program.

No provision has been made In these
regulations to broaden the variations
from approximate original contour,
except In mountaintop removal, to In-
clude other than steep slope oper-
ations. It should be noted,, however,
that under the definition of steep
slopes contained in Section 701.5 of
these regulations, a regulatory author-
ity may make the steep slope provi-
sions applicable on slopes of less than
20.

A comment- stated that to require
covering the highwall provides no vari-
ance to approximate original contour
requirements. The intention of the
Act was not to provide loopholes by
which operations might be conducted
without eliminating the highwall. The
variance provision permits the opera-
tor to regrade the effected area to a
steeper angle than the original topog-
raphy; however, the stability of the
backfilled material must be assured
and the highwall must be eliminated
by backfilling or reduction. ,OSM be-
lieves that the drafters of Section
515(e)(2) meant what they wrote,
when they provided that the variance
would be from "approximate original
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contour," and not from the highwail-
covering requirement, which is a sepa-
rate requirement of Section 515(d)(2)
of the Act.

As originally proposed, Section
785.16 included a provision requiring
the regulatory authority to enact spe-
cial regulations to implement this vari-
ance. This language has been deleted
in the- final rules because OSM be-
lieves it would be redundant. The sub-
stance of that provision is now imple-
mented in the introductory paragraph
to Section 826.15 of these rules.

A comment was received suggesting
that proposed Section 785.16(b), which
cross referenced the definition of
steep slopes, be deleted as unneces-
sary. This recommendation was ac-
cepted and the Section has been de-
leted.

When this Section was proposed,
OSM announced it was considering
adopting a simplified procedure for ap-
plicants for this variance and solicited
public comment on the legality and
desirability of the proposal. (43 P.R.
41689, September 18, 1978) OSM re-
ceived no comments on this proposal.
After further reflection and analysis,
OSM has been unable to justify the

-proposed simplified procedure. All
steep slope operations must obtain
mining and reclamation permits, and
the permit application provisions have
already been reduced to the minimum
required under the Act to achieve stat-
utory goals. In addition, OSM is con-
cerned that this statutorily-authorized
variance should not become a loophole
to the contour-restoration require-
ments of the permanent program for
operations not eligible under the strict
criteria of Section 515(e) of the Act.
Accordingly, no 'special, shortened
permit procedure has been promulgat-
ed, and OSM does not expect it will
approve any such alternative proce-
dures proposed for any State program.
Such an alternative is not within the
"State Window" concept of Section
713.13.

§ 785.17 Permit application requirements
for prime farmlands.

Section 785.17 contains the require-'
ments for a permit application where
the land to be mined is prime farm-
land. Authority for this Section is
found in Sections. 102, 201, 501(b),
503(a),. 504, 507(b) (11) and (16),
508(a)(2-5, 8, 13), 510 (b) and (d), 511,
515(b)(2, 5-7, 19-20) and 516 of the
Act. These provisions are intended to
ensure that, once prime farmland is
Identified under the pre-application
investigations of -prime farmland re-
quirements of Sections 779.27 or
783.27, for surface and underground
mines respectively, adequate plans will
be developed by permit applicants to
ensure return bf prime farmland to
equal or higher agricultural produc-

tion than before mining. This Section
sets forth the information that permit
applications must include If the area
proposed to be mined contains prime
farmland. Further discussion of the
authority, basis, and purpose of Sec.
tion 785.17 is found in the preamble to
the proposed regulations at 43 FR
41715-41719 (September 18, 1978). Cer-
tain paragraphs of the proposed regu-
lations received no comments and, ac-
cordingly, remain the same in the
final regulations other than renum-
bering or minor editorial changes,
They are Paragraphs (b)(2), formerly
(e)(2); (b)(4), formerly (e)(3); (b)(5),
formerly (e)(4); (b)(6), formerly (e)(5);
and (d)(2), formerly (f)(2)(ll). The ma-
terial in paragraphs (c) and (d) of the
proposed regulations has been moved
to Sections 779.27 and 783.27 of the
final regulations; and the definition of
soil'survey in paragraph (b) has been
moved to Section 701.5. All changes in
the final versions of these Sections are
discussed in their respective pream-
bles.

Paragraph (a) sets forth the scope
and range of applicability of the prime
farmland permit application require-
ments. It implements Section 510(d) of
the Act which makes special prime
farmland performance standards ap-
plicable to all surface coal mining and
reclamation operations on areas which
are identified as prime farmlands.

In connection with Paragraph (a,
OSM received many comments on the
prime farmlands exemption or "grand-
father clause" for permits issued prior
to August 3, 1977. This exemption im-
plements Section 510(d)(2) of the Act.
As set forth in both the proposed reg-
ulations and final regulations, the
grandfather clause for prime farm-
lands applies only to areas where
mining is authorized under permits
issued prior to August 3, 1977; It does
not apply to new areas, not previously
covered by a permit, which are includ-
ed in renewals or revisions of pro
August 3, 1977, permits. New areas,
where mining is not previously author-
ized under a prior permit, will be re-
quired to meet the prime farmlands
performance standards of Part 823.

This interpretation of the grandfa-
ther clause for the permanent regula-
tions differs from the exemption In
the initial regulations as set forth In
30 CFR 716.7(a)(2). OSM believes that
a different construction of this exemp-
tion for the permanent program is Jus-
tified bcause of Congress' intent to
prevent indefinite expansion of mining
in prime farmland areas if operators
cannot achieve compliance with the
prime farmland performance stand-
ards. See, e.g., 123 Cong. Rec. H7588-
7589 (daily ed., July 21, 1977, state-
ments of Congressmen Tsongas and
Udall); and In re Surface Mining Liti-
gation, 452 P. Supp. 327 (D.D.C. 1978).
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No commenters, responded to OSM's
explicit request (43 FR 41715) for data
indicating that this provision of the
permanent regulations will. prohibit'
any existing operations. Thus, OSM.
has concluded that continued oper-
ation of ongoing mining will be as-
sured, as Congress likewise intended.
See, eg., S. Rep. No. 95437, 95th
Cong. 1st Sess. 105 (1977); and 123-
Cong, Rec. S12442 (daily ed., July 20,
1977, statemenfs of Senators- McClure
and Metcalfe). Moreover, because See-
tion 511(a)(3) of, the Act requires that,
a new. permit application must be pre-
pared for any'permit- revisions which.
encompass an. extension of the permit
area, OSM believes, that revisions, or
renewals which. relate to new areas of
prime farmland cannot be grandfath-
ered from the requirements of the per-
manent prime farmland reclamation
standards.

A. number of commenters supported
OSM's interpretation of the grandfa-
ther clause in the proposed regula-
tions. They pointed out that a broader
grandfather clause (a), would provide
an, unfair economic advantage to exist-
ing mines, (b) would allow mines, to, be
exempt indefinitely, and (c), would be
contrary to, Congress' concern to re-
store prime- farmlands to full produc-
tivity. Several commenters opposed
any exemption from, the permanent
regulations as not authorized by the
Act. Other commenters- opposed even
the broader exemption, of the initial
regulations as being too restrictive;
they argued that alt permit renewals
or revisions should be grandfathered
from.the permanent program an4 dis-
puted the effect, of the legislative his-

--tory. They claimed that pre-permit
studies and surveys. could not possibly

-be. completed prior to, expiration of
their current permits and that the-
grandfather clause. is not limited to
the initial regulations. For the reasons
explained, above, OSM agrees with
those commenters who opposed a
broader grandfather clause andhas re-
jected. the. comments that urged ex-
pansion of the- grandfather clause
beyond the initial regulations to-cover
all. permit renewals or revisions during.
the permanent program.

Several commenters were also con-
cerned about what types of permits-
would qualify for this exemption. In
light. of the definition of, permit in
Section 701(15) of the Act, OSM be-
lieves that. a permit to conduct surface
coal mining operations is the only type
of permit that qualifies; other types of
FederaJ, State or local-permits are not
sufficient to satisfy this exemption
even- if they were- issued prior to
August 3, 1977.

Numerous comments were also re-
ceived on OSM's conclusion in the pre-
amble to, the proposed regulations (43
P.R. 41716). that Section 785.17 applies

to underground mining activities.
Many commenters argued that under-
ground mining should be excluded,
from the prime farmland, provisions
because (a) surface effects, of under-
ground mines are small in, comparison.
with surface mines;, (b) the location of
surface- facilities for underground
mining-Is strongly constrained by the
geology, hydrology, geography, trans-
portation- routes, and existing surface
resources and land-use patterns which-
may cause the most desirable mine site,
to, be located on prime farmland, and,
(c), the prime farmland provisions-
would Impose an additional constraint,
on the location- of these surface- facili-
ties, a constraint that in many in-
stances would be both expensive and-
may not provide- for environmentally
optional siting of- surface facilitie.
Many other comnenters supported'
the application of prime farmland, re-
quirements to underground mines.
They pointed out the damage caused
to- prime farmlands from subsidence
which reduces productivity-, alters
drainage and renders soil untillable.

OSM has decided to retain the appl-
cability of the prime farmlands re-
quirements to both surface and under-
ground mines., The reasons for this de-
cision are as follows: (a) OSM does not
have authority under Section 516(d) of
the Act to exempt underground
mining from the requirements of Sec-
tion 785.17 because the surface effects
of underground mining surface oper-
ations and facilities on prime farmland
can- be as damaging as- the- effects of
surface, mining on prime farmland;, (b)
none of the commenters provided doc-
umentation. of distinct differences be-
tween surface and underground mines
that could require. special permit ap-
plication procedures to protect prime
farmland from deep mining; and, (c)
the severe surface damage from subsi-
dence due to underground, mines, as
documented by Bunrud and Oster-
wald, 1978, pp; 1 and 65, makes It I -
perative that prime farmland- be pro-
tected from- deep mining

Paragraph (b), sets forth, the re-
quired contents- for a permit applica-
tion with. respect to prime farmlands,,
including a. soil survey, the method
and type of equipment to be used for
soil removal, storage-and replacement,-
moist bulk density datalocation of
stockpile areas, documentation con-
cerning use of other suitable soil mate-
rial, seeding or cropping, plans, studies
on levels of yield current estimated
yield, and restoration of soil productiv-
ity to equivalent yielc These data In
the application need only be-provided
with respect to the area to be covered-
by the permit, as opposed to- the entire
mine plan- area. This limited coverage
is justified, In OSM's view, In order to
avoid an unnecessary burden on. the
applicant. Nevertheless, all prime

farmland In the mine plan areawill be
adequately protected by mean of the
pre-application procedures of Sections
779.27 and 783.27 which require inves-
tigation of the entirem mine plan. area
todetermine the locatiom of any-prime
farmland areas.

Comrnenters: expressed. two cancens
about the soil surverrequired inPara-
graph (b)(1). First, they asked wheth-
er a survey could be conductedby- per-
sons or organizations other than the
Soil Conservation Service (SCSL) OSM7
did not intend to restrict the reguls.-
tions In this manner; Under the final
regulations, other qualified individc-
uals, groups, or organizations- could
perform. the survey- Second, a. few
commenters expressed concern that
many soilsurveysareover20 yeam old
and would not be adequate to: reflect
the current condition of prime farm-
land soils. OSMt realizes that some old:
soil surveys would not now meet the
standards of the National Cooperative
Soil Survey (NCSS). Before use of
these surveys: can be approved they
will have to: be revised. or updated ta
the NCSS standards, sa that the sol
maps and descriptions accurately re-
flect pretaing' soliprofiles

Several commenters: proposed that
information gained from, a. soil survey-,
developed in accordance with the pro-
cedures set forth in: U.S.D.A. Hand-
books 436 (Soil: Taxonomy)- and 18'
(Soil Survey Manual), should be ade-
quate to describe the sols within the
permit are2 and, that- site-specific soil
information Is not necessary. OSM
agrees- that this soil survey informa-
tion Is sufficient and will be adequate
for the purposes of the permit applica-
tion Accordlngly. these publications
have been Incorporated. by reference
into the final regulations, and OSM.
allows for other representative= de-
scriptions to: be used, if available and
approved by the regulatory authority.

A, commenter requested. clarification
In. the flnal regulatons:to explain: that
map unit descriptions are to. be pre-
pared as part of the soil suzvey-. Para-
graph (bXl)(H) has been revised tore-
quire that a sol survey Include map
unit descriptions and a representative
soil profile description. Map. unit- de-
scriptions and representative- soil pro-
file descriptions are needed to deter-
mine that proposed mining- operations
will be conducted in compliance with
the performance standards in Part
823. SoIl profile descriptionswil docu-
ment the thickness and physical prop-
erties of all soil layers In. the natural
soil, an& can be used. for quality com-
parislon: between- natural soil and re-
construction soil or between natural
soil and proposed substitute material

One commenter suggested- that soi?
map units for prime farmland soils
should be prepared by a. certified soil
scientist or agronomist in order to-pro-
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vide a uniform standard of excellence,
since only qualified individuals are cer-
tified. While this may be correct, OSM
believes that the requirement of Para-
graph (b)(1) of the final regulation for
surveys to be prepared according to
the standards of the NCSS, and in ac-
cbrdance with procedures set forth in
U.S.D.A. Handbooks 436 (Soil Taxon-
omy) and 18 (Soil Survey Manual),
will accomplish the same goals of.uni-
formity and high standards. In addi-
tion, further control will be provided
by the requirement for the SCS to
review the map units for conformity
with established standards. OSM be-
lieves that the SCS soil scientists are
qualified to interpret the standards
whether or not they choose to Join a
voluntary certification progran

Paragraph (b)(3) is a new provision
which corresponds to the require-
ments of 30 CFR 823.14(c), concerning
compaction of prime farmland soils. In
response to numerous comments,, the
latter Section has been changed to
measure compaction in terms of moist'
bulk density rather than permeability.
The reasons for that change are dis-
cussed in the preamble for Part-823.
Having made that change, however, it
became necessary to make a corre-
sponding change in Section 785.17, in
order to ensure that the necessary
moist bulk dengity data are submitted
with the permit application.

Paragraph (b)(3) requires that moist
bulk density measurements be taken
for each soil horizon -by methods de-
scribed by the SCS. These measure-
ments of moist bulk density, are neces-.
sary so that soil compaction may be
estimated for the soil reconstruction
standards of Section 823.14(c). Soil
compaction must be miminized so that
the reconstructed soil will' have opti-
mal root growth potential (McCor-
mack, 1967, p. 28, Table 3).. Root
growth is directly related to crop
yields which are paramount.in achiev-
ing prime farmland performance
standards.

The methods utilized by the SCS in
determining moist bulk density in-
clude specific procedures dealing with
soil particle sizes and soil moisture
content. These procedures are espe-
cially important in determining moist
bulk density parameters on agricultur-
al soil. Often moist bulk density tests
by the construction industry relate
only to compacted fill. Such compac-
tion, of course, would be, devastating
to plant growth (McCormack, 1967, p.
20). The preambles to both the defini-
tion of moist bulk density in Section
701.5 and to Section 823.14(c) discuss
moist bulk density further.

Some commenters suggested a
change in Paragraph (b)(4) to require
separate stockpiling only where neces-
sary. This change would allow opera-
tors to store prime and nonprime soil

materials in the, same stockpile. OSM
has not adopted this change because
mixing the A horizon with the next
lower horizon, the B horizon, or other
materials of lesser quality than the A
horizon, can result in a productivity
pRotential far short of the level of yield
which might otherwise be achieved
through separate stockpiling kMcCor-
mack, 1974, p. 150.)

Other commenters suggested
changes in Paragraphs (b)(7), which
requires submission of available stud-
ies or data to demonstrate that any
other suitable material which the ap-
plicant proposes to use in place of the
A, B, or C soil horizons will achieve
equivalent or higher levels of yield
after mining. Deletion of the entire
subSection was suggested on the basis
that it duplicated Sections 816.111 and
816.116. Other changes in the lan-
guage were proposed to clarify Its pur-
pose, ensure uniform results, and elim-
inate any confusion about its meaning.
OSM has not adopted any of these
changes in the belief that the regula-
tion, as written, will-provide the regU-
latory authority with evidence that
the plan is based on the best available
scientific evidence.

Paragraphs (b) (8) and (9) are new
paragraphs which clarify the permit
requirements needed to implement
new Section 823.15, revegetation
standards for prime farmlands. The
reasons for adding those new Sections'
are set forth in the preamble to Part
823.

Several comments were received con-
cerning the provision for- consultation
with the Secretary of Agriculture, now
contained in Section 785.17(c) of the
final regulations. This provision imple-
ments -the requirement of Section
510(d)(1) of the Act, for the regulatory
authority to consult with the Secre-
tary of Agriculture before issuing a
permit for mining of prime farmland.
These commenters suggested that the
period of this consultation should not
extend beyond 60 days. They claimed
that an open-ended review period
makes it impossible for'operators to
plan and budget for their permit appli-
cations. No time limit has been im-
posed in the final regulations because
the regulatory authority is responsible
for timely consultation with the Secre-
tary of Agriculture. Also, environmen-
tal conditions such as frozen ground
would make It difficult to conform
with such a short time limit. '

A few commenters questioned
whether the Secretary of Agriculture
is required to review the soil recon-
struction plan twice, on both the pre-
application identification and the com-
plete application. Any confusion in
this respect should be eliminated by
the transfer of the identification pro-
cedures to Sections 779.27 and 783.27.
Another commenter asked for clarifi-

cation of the U.S.D.A.'s role in issuing
a permit for mining on prime farm-
lands. Under the final regulations,
U.S.D.A, reviews and comments on the
soil reconstruction plan, but the regu-
latory authority remains responsible
for issuance or nonissuance of the
permit to mine.

Paragraph (d) sets forth the findings
which must be made by the regulatory
authority before it grants a permit to
mine on .prime farmlands. Paragraph
(d)(1) requilres that the postmining
land use must be prime farmland. Sev-
eral commenters suggested that the
Act only requires that lands be re-
claimed "to a condition capable of sup-
porting the uses which it was capable
of supporting prior to any mining, or
higher or better uses . .," and that
the owner of the reclaimed surface has
the right to decide what are higher or
better uses ivithin the constraints of
local land-use laws and zoning regula-
tiOns.

OSM disagrees with this interpreta-
tion of the Act. Instead, OSM believes
that, at the time the bond Is released,
the land must be both capable of sup-
porting prime farmland use and must
actually be in use as prime farmland.
This interpretation is based on several
provisions of the Act. Under Section
510(d)(1), a permit may be issued for
the mining of prime farmlands only
upon a finding that "the operator has
the technological capability to restore
guch mined area, within a reasonable
time to equivalent or higher levels of
yield as nonmined prime farmland In
the surrounding area under equivalent
levels of management and can meet
the soil reconstruction standards In
Section 515(b)(7)."

Furtherm6re, Section 515(b)(7) re-
quires that, when prime farmlands are
mined, the topsoil and other soil hori-
zons suitable for plant growth be seg-
regated and replaced over spoil materi-
al; and Section 515(c)(2) provides that
a permittee's performance bond shall
not be released "until soil productivity
for prime farmlands has returned to
equivalent levels of yield as non-mined
land of the same soil type in the sur-
rounding area under equivalent man-
agement practices;" All of these provi-
sions are based on the assumption
that prime farmland will be restored
to agriculture production.

This interpretation is further con-
firmed by the legislative history of the
Act where Congress frequently re-
ferred to the need to reclaim prime
farmland for agriculture use and not
allow conversion to other uses, See,
e.g., 123 Cong. Rec. S8104, S8108,
S8111 (daily ed. May 20, 1977); and
H.R. Rep. No. 493, 95th Cong., 1st
Sess. 105 (1977). Without this require-
ment, the provisions of the soil recon-
struction standards based on plant
growth, the requirement of restoration
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of soil productivity;- and the compari-
son- of the- yield after reclamation to,
the yield of surrounding nonmined
prime farmland would be meaningless.-

Another commenter on Paragraph:
(4d)(1) expressed-concern that ponds or
haul roads left after mining, prime
farmland could result in a decrease in
prime- farmland- acreage;-they suggest-
ed that the regulations be revised to.
prevent such occurrence. OSM be-
lieves. that this- change is not necessary,
because Paragraph (d)(1) allows only
prime farmland as. the postmlnin
land, use.. On this- basis, roads- and:
ponds are not acceptable as a postmin-
ing; land use on prime farmlands
where such roads and ponds-were not-
present before nining.,except that the'
regulatory authority may approve a.
final cut water body.

A number of commenters opposed
the regulation contained in Paragraph
(d)(3) requirinL-the regulatory author-,
ity to find in writing that the appli--
cant has the technological capability-
-to- restore prime farmland. Section
510(d)(1) of the Act requires this find-
ing. Two- commenters suggested that,
this paragraph be reworded to- require:
the operator to demonstrate techno-
logical capability to restore prime.
farmland. These comments have been
rejected because OSM0 believes: that
sufficient information: is required in.
the permit application and mining
plan- for the regulatory authority to
determine whether the operator * is
technologically capable of restoring,
prime farmland. The regulatory au-
thority -may require, however, any ad-
ditional evidence that it deems neces-
sary to assist it in its determination of
the operators technological capability
of restoring prime farmland'

Another commenter noted- that
there is a. range in productivity among,
prime- farmland soils, and suggested.
that technological capability be based
upon a comparison of yield restoration
to similar nonmined, prime farmland,.
rather than only to nonmined- farm-
land in the surrounding are& OSM
agrees that productivity of all prime-
farmland is not equaL but no; change-
has been made in this, paragraph be-
cause the final regulations in Part 823
establish the standards for restoration.
of productivity and it would be both
duplicative and unnecessary to, repeat
those standards im this paragraph con-
cerning thepermit findings.

Several commenters questioned the
reference to Section 515(b)(5)- in the
preanmble to, the proposed regulations
(43 F.R.41715). They alimed that Sec-
tion 515(b)(7) is the sole source- of soil
handling requirements for prime farm-
lands and that Section- 515(b)(5) ap-
plies only to nonprime farmland areas.
OS1A continues to rely on Section

- 515(b)(5), however,, because it. and Sec-
tions 515(b). (2), (6),,and (19) are- essen-

tial authority for the full range of en-
vironmental protection performance,
standards to which operations on
prime- farmlands are subject, as pro-
vided In- Section 785.17(d)(l) of the,
final regulations While Section
515(b)(7) is, more specific concerning
the topsoil reconstruction- require-
ments for prime farmlands, it does not
entirely supplant these other require-
ments of the Act. As Section. 810.11 of
the final regulations explains, oper-
ations on prime farmlands. must meet,
all other generally applicable perform-
ance standards, as well as the more
specific, standards of Part 823.

J785.18 Variances for delay In contempo-
-raneous reclamation requirement com-
bined surface and underground minin&
operations.

This Section has not been, changed.
substantively- from- the proposed, regu-
lations (43 FR_ 41857-41858). The pre-
amble accompanying the draft perma-
nent regulatory program found at 43.
F.R. 41719 (September 18, 1978) is
hereby incorporated- by reference and
sets forth the authority, basis, and:
purpose of this Section. This Section.
applies. to permit applications for com--
bined surface and underground coal
mining, where the applicant desires a.
variance from the requirement to re-
claim the effected land as contempora-
neously as practicable, so as to con-
duct underground mining activities.
This Section authorizes. operations.
which must comply with the standards
of Parts 816. and 818, and the reader Is
referred to the preamble discussion
for Part 818-for & discussion of issues,
relevant to. this Section.

As proposed, this Section has a dif-
ferent Paragraph (c) which has been,
deleted' because It was redundanL All
subsequent proposed Paragraphs were
relettered within the Section in thix
final version Several references to
Section 516b) of the Act were either
replaced with correct.references to the
appropriate implementing regulation
or deleted as-unnecessary.,

A comment was received which pro-
posed that a new sentence be added to
Section- 785.18(a) to limit the scope of
the provisiom The, proposed. language
would- have stated that no: variance
would be required from the regulatory
authority In those situations where
surface- facilities are being constructed
for an underground mining operationm
and the, coal extracted from the site-is
only, for such site preparation and In-
stallatlon.

The intent of Section 515(b)(16)- ot
the Act and- Section 785.18 and Part
818 of the permanent. regulations Is to "
allow concurrent methods of mining
while protecting, the environment and
the health and safety of the minrs
Thus, Incidental coal production rela-
tive to site preparations for an under-

ground mining activity'should not nec-
essarily beeligible for zvariance, since
It might not constitute "sufface
mining activities;" in which case it
would be subject to the- contemporane-
ous reclamation. requirements in Sec-
tion 817.100. OS does not feet that
describing the site-preparation activi-
ties will be burdensome to the opera.-
tor,. and feels that any variance for
"Incidental" eitraction would be sub=
ject to possible abuse The commenter
gave no: reason why the site-prepara-
tion activities should not eitbe be fol-
lowed by prompt reclamation or re-
ceive a variance under-this Section.

Accordingly, no change in the pro-
posed regulations was made in re-
sponse to this comment..

§785.19 Alluvialvalley floors.
Introduction

785.19 contains the permit applica-
tion portion of the Office's regulatory
standards for Insuring protection of al-
luvial valley floors in the arid and se-
miarid areas of the United States and.
is adopted under the authority of Sec-
tions 102, 201, 501, 503. 504, 505. 506,
507. 508, 509. 510. 515, 516. 517. 51.
522, and 701 of the Act. Section 785.19,
provides. minimum standards for the,
permitting of- surface coal mining and
reclamation operations in, adjacent to
or under valleys holding a stream. Per-
formance, design, and reclamationr
standards for the protection of alluvial
valley floors are adopted at Part 822 of
Subehapter M. The harm. resulting t-
alluvial valley floor systems and their
use for agriculture from surface coal
mining and reclamation operations
which Section 785.19 and Part 822, are
destgngd' to mitigate, are described ir
the Final EIS at pages BIIE-34 to
BIII-36. The general basis and pur-
pose for the- alluvial valley floor per-
mitting, requirements was described at
43 FR 41719-41720, 41723-41724 (Sept.
18, 1978).

(A) The Office- has made a number
of editorial and organizational
changes in the original three Sections
that treated alluvial valley floor con-
sideration for surface coal mining and
reclamation operatfons In the arid and
semiarid areas of the United States.
Two of the proposed, Sections, 785.19
and 786.17, both related to permitting.
have been combined in: order to- clearly
indicate to an applicant, at the time
the preapplIcation investigations are
conducted, the criteria for permit ap-
proval or deniaL Thus proposed 786.17
has been transferred to 785.19 as para-
graph (e) of the final rule.

(B) The Office has dretermined' tiat
the proposed regulations related to al-
luvial valley floors.were not consistent
In the use of location designating
terms such. as."adjacent area!' and "af-
fected. area" and "mine plan area:'
Changes have been made at the fol-
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lowing places in the final regulations
to ensure continuity ivithin the regula-
tions; and to avoid any confusion re-
garding the intent of the Office with
respect to alluvial valley floors:

(1) 785.19(c)(1)-The reconnaissance
investigation shall be conducted in the
mine plan area and in the adjacent
area. The addition is necessary, to
Identify alluvial valley floors in the vi-
cinity of the proposed operations and
to determine whether the proposed
operations will affect alluvial valley
floors both within and outside the
mine plan area.

(2) Sections 785.19(c)(1)(i);
785.19(c)(1)(ii); 785.19(c)(1)(iii);
785.19(c)(1)(iv); 785.19(c)(1)(v);
785.19(c)(1)(vi).-Mapping of - lands
and documentation of sub-irrigated
areas and flood irrigible areas Is to be
accomplished, at a minimum in the
mine plan area and in the adjacent
area in order to cover areas that may
be affected. Thus, the areas referred
to in Section 785.19(c)(1) (I) through
(vi) are the same as those defined in
785.19(c)(1). -

Section 785.19(c)(2)-The term study
area refers to the area required to be
investigated by the Regulatory Au-
thority pursuant to Section
785.19(c)(1) in order to Identify possi-
ble alluvial valley floors in the mine
plan area and the adjacent area,, and
to determine the probable extent of
the adjacent area.

(3) Section 785.19(c)(2)(ii)(C)-One
commenter asked that the exemptions
for lands artificially sub-irrigated by
ponds or reservoirs be deleted from
the criteria for alluvial vdlley floor de-
terminations in subparagraph Section
785.19(c)(2)(ll)(C). The Office under-
stands that the'reason for-the request
is that separation of natural subirriga-
tlon from artificial subirrigation in
such areas is impossible. In situations
where a dam backs up water and
causes flooding and an associated rise
in the local water table, there is often
some amount of both natural and arti-
ficial subirrigation. The definition of
alluvial valley floors at Section 701(1)
of the Act does not distinguish be-
tween natural and artificial subirrigat-
ed areas as determinative of the exist-
ence of an alluvial valley floor. The
Office has deleted the exemption, but
does not intend to conclude that areas
of artificial subirrigation necessarily
indicate the presence of an essential
hydrologic function of subirrigation.
This decision is further suggested by
the appearance of the adverb "natu-
rally" modifying "subirrigated" In
510.(b)(5)(A) of the Act. Congress con-
cluded that It was necessary to distin-
guish natural from artificial subirriga-
tion for purposes of determining sig-
nificance. This distinction is not rele-
vant to identifying alluvial valley
floors n the first instance since It is
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not found in the definition in Section
701 of the Act.

(4) Section 785.19(d)(1)-The phrase""or adjacent to" has been changed to
"adjacent area" to be consistent with
defined terms in 701.5.

(5) Section 785.19(d)(1)(i)-"Area"
in this subparagraph refers to the af-
fected area, since the significance to
agricultural activities is not assessed in
unaffected areas. In this context, af-
fected area is understood to include,
among others, areas where the water
supply could be materially damaged.

(6) Section 785.19(d)(2) (iWl) and
(iv)-The "areas designated as alluvial
valley floors" refers back to "land
within the proposed permit area or ad-
jacent area Identified as an alluvial
valley floors."

Section 510(b)(5) of the Act provides
that exchange of private coal in allu-
vial valley floors for Federal coal out-
side alluvial valley floors are to be
made under Section 206 of the Federal
Land Policy and Management Act, 43
U.S.C. Section 1716.

BLM issued Organic Act Directive
78-14 on March 17, 1978, which pro-
vides that exchanges may be processed
and satisfied under the regulations in
43 CFR Part 2000 and the instructions
n the Directive itself.

785.19 Use of definitions-(See pre-
amble to Section 705.5). One com-
menter asked the Office why alluvial
valley floors were not defined the way
the Clean Water Act defined "headwa-
ters." The Office has been unable to
find a definition of "headwaters," in
either the Clean Water Act 33 USC
Section 1251-1376 or Safe Drinking
Water Act (42 USC Section 300).

(7) Section 785.19 Impact on Mine-
able Reserves ,

One conmenter opined that from
fifteen to twenty percent of western
coal could be "locked out" by the pro-
posed'regulations: This estimate was
based on calculations of the area of
strippable coal'overlain by all alluvial
soils in both bottomlands and uplands
at sites in the Powder River Basin. A
consultant to the commenter calculat-
ed that an average of 11.2 percent of
the area studied at four sites in Wyo-
ming and Montana was covered by al-
luvial soils. More specifically, the per-
centages of alluvial valley floors using
this soils classification were 5.7, 9.9,
16.1, and 19.5 of each of the four sites.
The corresponding percentages of
strippable coal overlain by all alluvial
soils were 5.7, 8.1, 11.2, and 13.5 (aver-
age 8.7 percent). Tabulated results of
other studies conducted independently
by- the same consultant at four mine
sites (one of which overlaps one of the
first four sites) using the same alludal
soil criteria showed 3.2, 5.3, 17.9, and
18.6 percent of the strippable coal re-
sources of each site overlain by allu-
vial valley floors. The consultant also

calculated for four additional sites,
that the flood irrigation capability was
4.1, 6.0, 10.0, and 14.0 percent of the
site area. The calculations were in-
ferred by the commenter to have been
based on guidance procedures pro-
posed by the Department on August
25, 1978 (43 FR 38035).

The calculations were used to sup.
port the contention of the commenter
that too large a percentage of the
West would be designated as alluvial
valley floors if the Office's proposed
technical guidelines were used. The
percentages developed by the com.
menters were compared to average es-
timates by Malde and Boyles (1976),
Schmidt (1977), and Hardaway et al.
(1977), under the assertion that Con-
gress developed the alluvial valley
floor provisions based on the small (3
percent) area of land reported by the
three investigations cited above. How-
ever, the ,specific methods (soil sur-
veys, maps, etc.) used by the com-
menters to develop the estimates were
not shown, so It was not possible for
the Office to assess the degree of simi-
larity with the Office's proposed
guideline techniques. It appears that
the commenter assumed that all allu-
vial soils will be designated as indica-
tors of alluvial valley floors. This is
valid for identifying areas to be stud-
led, but It is clear that neither the
technical guideline nor these regula-
tions are so indiscriminate as to Identi-
fy "alluvial soils as alluvial valley
floors. This comment did not result In
a change to the regulations for the fol-
lowing reasons. First, the assumption
that all alluvial soils, are located In
areas that would be designated alluvial
valley floors is incorrect. It Would also
be incorrect to assbme that all colluvl-
al soils do not lie in alluvial valley
floors. The distinction between allu-
vial and colluvial soils is difficult, and
the criteria used to distinguish be-
tween them have not been correlated
with alluvial valley floor determina-
tions. The Office recognizes that cer-
tain alluvial soils, as well as certain
otherwise ideal soils in certain topo-
graphic locations, are not irrigable or,
in site-specific circumstances, are not
attractive for use for agriculturil ac-
tivities supported by subirrigation or
flood irrigation.

Second, the commenters analysis
also Ignores the fact that the 'recon-
naissance analysis by Hardaway et al.
(1977) found a wide range of areas of
sub-irrigated alluvial valley floors in
87 mine sites surveyed, The Office rec-
ognizes that past analysis did not uti-
lize the investigative techniques cur-
rently used and that land boundaries
were not precise. Nonetheless, the
order of magnitude of the areas Identi-
fied as sub-irrigated alluvial valley
floors have been borne out by field
surveys. For comparison with the per-

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



centages of alluvial valley flbors calcu-
lated by the commenter, Hardaway, et
al., identified a range of from 0 to 37
percent of coal mine tracts to be over-
lain by subirrigated alluvial valley
floors-a much broader range in per-
centages than that offered by the
commenter.

The three percent value referenced
by Congress was for the entire West--
em United States, not only the
Powder River Basin, but also valley
floors in the Northern Great Plains.

Additionally, the above commenter
also proposed that the Office use a na-
tional soils classification (of Class III
or better soils) to desingate alluvial
valley floors. As is discussed below, in
response to a proposal to use a soil
classification criterion as an absolute
factor for identifying alluvial valley
floors, such procedure ignores the re-
quirement of the Act to compare the
significance and size of the alluvial
valley floor relative to the adjoining
upland areas and the farm's agricul-
tural activities.

Further, the Office did not change
the regulations in response to the
comnmenter's concern, because it did
not relate the percentage of alluvial
valley floors identified, using alluvial
,soils or soil classes, to the amount of
these alluvial valley floors which
might be "locked up" by the provi-
sions of Section 510(b)(5) of the Act.
First, the designation of an area as an
alluvial valley floor does not preclude
mining as a matter of law. Mining will
only be prohibited where there is an
alluvial valley floor and (1) where
mining will interfere with or preclude
farming; (2) wheie mining will materi-
ally damage the water supply to an al-
luvial valley floor, or (3) where the es-
sential hydrologic functions cannot be
restored after mining. Based upon ex-
perience under the initial regulatory
program, the Office knows that all al-
luvial valley floors will not be unmin-
eable as suggested by the conmenter.
Thus, the Office feels that equating
'the area of strippable coal "locked
out" with all alluvial valley floor areas
is incorrect. This determination is fur-
ther borne out by the use of the term
"significance" in Section 785.19(e)(2)
to allow for exemptions from the gen-
eral requirements of Section
510(b)(5)(A) of the Act in the approval
of permits.

(8) Preapplication. Investigation.
Several commenters expressed concern
that implementation of Section 785.19,
in particular Paragraph (c)(1) thereof
would remove the flexibility they felt
had been expressed in the Technical
Guidelines proposed by OSM (43 Fed.
Reg., pp. 38035-45 25 August 1978) to
guide pre-permit investigations on al-
luvial valley floors. Specific objections
to 785.19(c) by other commenters al-
leged that it required unwarranted,
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expensive, and inflexible requirements
to perform complex technical investi-
gations regardless of whether alluvial
-valley floors existed. A few com-
menters requested that the regulatory
authority be permitted to use discre-
tion in requiring a field investigation.
Three commenters asked that the reg-
ulations provide a framework within
the Technical Guidance document for
alluvial valley floors that could be
mined, but that the elements of the
guidelines be removed from the regu-
lations to provide fleixibility. Howev-
er, one of these commenters noted
that, "No designation (of an alluvial
valley floor) should be made without
using the full identification process
which is being developed at this time."
Thus, the desire for flexibility was not
always directed toward reducing the
Interdisciplinary. analysis of, natural
characteristics necessary to identify
alluvial valley floors and their essen-
tial hydrologic functions, but rather
was directed at the apparent likeli-
hood that each.element of the Investi-
gation would have to be performed on
every piece of land to be included in
the mining and reclamation operation.

(9) Specifically, two commenters
asked that the requirements of Sec-
tion 785.19(c)(1) be replaced with a re-
quirement to consult with the regula-
tory authority and then to perform a
reconnaissance following the OSM
Technical Guidelines. Another corn-
menter observed that the proposed
procedure was broad, complex, and
costly. Another questioned the source
of the authority for a Pre-application
investigation.

The Office proposed Section 785.19
with the intent of (1) obtaining suffi-
clint information for the regulatory
authority to evaluate and act on deter-
minations of alluvial valley floors and
proposals to avoid disturbing or to
reestablish their essential hydrologic
functions; and (2) giving the applicant
an early identification, if not a final
determination, of whether an alluvial
valley floor existed within the affected
area, whether it was significant, and
whether there was a potential to cause
material damage to an alluvial valley
floor. A report prior to submitting an
application for a permit is not neces-
sary if the applicant decides that a de-
termination may wait until a complete
application and mining plan is submit-
ted. Thus, in Section 785.19(c)(1), the
Office has modified the proposed lan-
guage to give discretion to the appli-
cant and the regulatory authority in
determining when an early investiga-
tion of an alluvial valley floor Is to be
performed. This has been accom-
plished by adding a phrase which
allows the investigations to be submit-
ted either prior to submitting a full
application or prior to submitting a
mining plan.
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(B) The Office has also accepted the
recommendation of one cornmenter
that an applicant be allowed to submit
an affirmative declaration of the pres-
ence of an alluvial valley floor for con-
sideration and action by the regula-
tory authority. This affirmation can
be based on appropriate information.

The Office also considered adding a
provision at the end of Section
785.19(c)(1) to specifically express the
fact that areas which are hydrological-
ly Isolated from the proposed oper-
ations need not be Investigated. Such a,
provision would have been based on
the same hydrologic principles as
would any study of hydrologic effects.
The applicant Is not expected to
pursue effects and interactions past
hydrologic barriers or beyond points
of statistical insignificance. However,
such a provision would have been ex-
tremely detailed and lengthy. Instead,
the Office has reemphasized that the
studies are to be an "appropriate com-
bination" of activities based on "site
specific conditions" (see Section
785.19(c)(1)). This reiteration is meant
to provide that further studies may be
curtailed if a mine's location is Isolat-
ed from an alluvial valley floor.

It must be understood that If the es-
sential hydrologic functions of an allu-
vial valley floor are to be preserved
when the alluvial valley floor Is mined,
or when the alluvial valley floor is not
mined, a simple affirmative declara-
tion by the applicant based on no field
data will not suffice for a complete
permit application. The regulatory au-
thority must have a basis In fact to
support a written finding that the op-
erations will be conducted to preserve
the essential hydrologic functions.
Thus, the declaration must have a
complete identification of the essen-
tial hydrologic functions and a show-
ing of exactly why these will not be.
disturbed. The requirements of Sec-
tion 785.19(d) must be satisfied if land
within or adjacent to the proposed
permit area has an alluvial valley
floor, regardless of whether the allu-
vial valley floor has been identified
through complex field investigations
or a simple affirmation.

(C) The authority for requiring this
Investigation when operations are pro-
posed in the semiarid or arid areas of
the United States, located west of the -
100th meridian, is contained in Section
510 of the Act which requires the ap-
plication for a permit to affirmatively
demonstrate that the proposed oper-
ations will comply with Section
510(b)(5) of the Act, as well as with
Section 515.

(D) The Office has also responded to
requests for ensuring flexibility In the
regulations by replacing the phrase
"determined in consultation with the
regulatory authority" with the phrase
"required to be Investigated by the
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regulatory authority in consultation
-with the, applicant."' Not only does this
-change answer the-questions as to who
"determines," It also makes clear the
desirability of allowing the regulatory
authority, with it's famflarity with
local conditions, to help focus the de-
tailed investigation on likelk areas.

(E) Other changes which respond to
general comments requesting flexibil-
ity and specific requests for modified
language are-

(1) The Office has deleted the word"
"all" as it was included in Section
785.19(c)(1)(D, since it could have been
Inferred to require mapping of every
area covered by unconsolidated,
stream laid material. It is the Office's
intent to ensure that these deposits
are mapped to the degree, necessary to
Identify alluvial valley floors and not
to map narrow or thin deposits which
ard too small or are otherwise ex-
cluded from the definition of alluvial
valley-floors.

(2) Several comments were received
suggesting the inclusion of a negative
determination procedure in paragraph
785'.i19(c), using determinants similar
to those used for prime farmland ex-
clusions under 30 CXE 779.27 and
783.27. As an example of "negative de-
terminants," one commenter suggest-
ed adding phrases to subparagraphs
785.19(c)()(1) and (ii) to provide that
areas which do not meet the geologic,
hydrologic, land use, and water avail-
ability characteristics of alluvial valley
floors, would be excluded from further
consideration by the applicant. An-
other commenter recommended that
the only areas meriting further study
should be those that pass the test of
30 C R 785.19(c)(I)(ii).

The Office agrees that the proposed
regulation lacked clarity in the re-
quirements for reconnaissance investi-
gation to allow'for accurate negative
determinations on 'a consistent basis.
It was the intent of the Office to allow
discretion In applying the require-
ments to the degree necessary to iden-
tify alluvial valley floors. If, for exam-
ple, the investigations conducted
under subparagraph 785.19(c)1Y(il)
show no lands that are sub-irrigated,
no lands 'that are flood irrigated, and
no water available for flood irrigation,
the Office would not require addition-

'al alluvial valley floor assessments on
these lands. Therefore, language more
clearly expressing this limitation, by
requiring "an appropriate combina-
tion" of elements of the investigation,
has been Inserted at the end of sub-
paragraph (c)(1). The Office has clari-
fled the criteria for identifying alluvial
valley floors in Section 785.19(c)(2), by
stating that the "regulatory authority
shall find that an alluvial floor exists,
if the criteria are present.

The Office has not found it possible
to specify a sequential process for the
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investigation, as one commenter pro-
posed, since to do, so would: (I) incor-
porate, the proposed Technical Guide-
lines (43 Fed. Reg., pp.' 38005-45,
August 25, 1978); and (2) oversimplify
an Interdisciplinary and site-specific
process. Thus, the regulations .do not
include, absolute criteria for making
negative determinations. *

(FI(I) Several commenters, indicated
great difficulty in applying or under-
standing the two mile radius that was
proposed in Section 785.19(c)(I) to
give guidance on how far from a pro-
posed mine- site one would look for al-
luvial valley floors. The two mile limit
was considered a reasonable indicator
of how far away one would initially
search for existing hydrologic or other
pertinent data that would Identify or
eliminate alluvial' valley floors.

One commenter proposed leaving
the designation of areas larger than
two miles to the regulatory authority.
Others proposed deleting the require-
ment. One proposed modifying the
language- to read "in associated offsite
areas to such a stream." One suggest-
ed the only streams examined should-
be perennial streams. This suggestion
resulted from a typographical error in
the- definition of unconsolidated
stream-laid deposits in Section 701.5,
which In turn led tor confusing lan-
guage.

(2) In net effect, commenters ap-
peared to argue for a criterion more
suitable to the varying hydologic con-
ditions existing at specific sites. The
Office has deleted the two mile radius
from the regulations and inserted cri-
teria that tailor the area of investiga-
tion to the mine plan area and the ad-
jacent area as required by the regula-
tory authority since the extent of the
adjacent area cannot be documented
until the Initial, and possibly addition-
al, investigation Is conducted. These
criteria are now contained in Section
785.19(c)(1). This decision should satis-
fy the commenters' request for flexi-
bility by allowing the scope of the In-
vestigation to be determined on a site
specificbasis.

(3) The Office has also chosen not to
impose a detailed requirement for
drawdown or cone-of-depression calcu-
lations at the pre-application stage of
the investigation. The necessary
aquifer testing to produce reliable
data could be expensive, while the pre-
application investigation is designed to
be a lower cost investigation aimed pri-
marily at making determinations re-
garding the presence of alluvial valley
floors which would trigger the require-
ments of Section 785.19(d) and (e).

(4) One commenter's proposal that
the two mile limit apply only to those
streams capable of supporting signifi-
cant flood irrigation and sub-irrigation
farming activities was not accepted,
because the requirements of Sections

510(b)(3) and 515(b)(10) of the Act re-
quire the protection of the hydrologic
balance on alluvial valley floors re-
gardless of their significance to farm-
ing. Thus, It is inappropriate to limit
the identification process to "signifl.
cant" alluvial valley floors. An applica-
tion must Identify all alluvial valley
floors as defined in 701(l) of the Act.
Then, assessments of significance to
farming-in the context of 510(bX5)(A)
can be made by review under
785.19(d)-(e).

(G) A few commenters raised, the
Issue of high costs of the pre-appllca-
tion survey, ag well as the alleged high
costs of the total' study of the essential
hydrologic functions. Since all com.
menters used the same dollar values,
the Office assumed that the figures in
all probability originated from one
source. According to the information
provided to the Office by a com-
menter, the cost data were developed
based on a 3,840-acre mine tract. An
area described by two mile radius sur-
rounding this area. was presumed by
the commenters to be studied in lessor
detail than was the mine plan area,
Thus, a total of 26,000 acres was inves-
tigated. No additional data were pro-
vided by the commenter to support
the cost figures. The commenters al-
leged that the analysis had taken into
account the fact, that hydrologic, bio-
logic and geologic data would be re-
quired to evaluate the impact of
mining on any stream, regardless of its
status as an alluvial valley floor, and
that the costs for an alluvial valley
floor were incremental to those base-
line study costs. However, no explana-
tion of the alleged costs was provided,
thereby making It impossible for the
Office to check the assumptions re-
garding the unit cost of each step in
the process, or to determine if the
commenter properly distinguished be-
tween baseline investigations required
for all streams, and the incremental
costs attributable exclusively to allu.
vial valley floors. Given this lack of
supporting data or explanations, the
Office can give very little credibility to
the base conclusions offered.

(I) The Office believes the actual
cost figures for "pre-application" in-
vestigations of alluvial valley floors,
will be lower than those cited by the
commenters, although they will be
more costly than ordinary environ-
mental monitoring costs. If, however,
the applicant proposed to mine an al-
luvial valley floor, it will be necessary
to evaluate the essential hydrologic
functions. In the case of complex hy.
drologic systems, the cost of ground-
water wells and aquifer testing would
increase the costs and might result in
figures not unlike those .submitted by
the commenters. But, again, these
costs 'are presently incurred by appli-
cants in' large surface mines In the
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West (see for* example Section 26-
210(10)-S10300 Pre-planning in the
Montana Administrative Code, Adopt-
ed Rules and Regulations Pursuant to
Title 50, Chapter 10, R.C.M. 1947,
which requires monitoring and surveys
of vegetation, soils, hydraulics, water
quantity and quality and others), and
would likely be incurred in great part,
to show compliance with the require-
ments of Sections 507(b)(1), 510(b)(3),
and 515 of the Act under any cirdum-
stances. Further, if one of the criteria
for identifying alluvial valley floors is
not ipresent, it may not be necessary to
proceed with other parts of the inves-
tigation. The Office has made this
clear by specifying that "an appropri-
ate combination" of the study ele-
ments adapted -to site specific condi-
tions be used, Section 785.19(c)(1).

(H)(1) Several comments were made
on proposed SubSections 785.19(c)(1)
(iv) and (v), which required one-year's
groundwater and surface water data.
Commenters noted that this require-
ment would require twelve months of
study just to determine whether there
may be an alluvial valley floor. In view
of the modifications made to make the
pre-application investigation more
flexible and less time consuming, the
Office has changed the subSections to
specify that only representative onsite
data must be submitted at the pre-ap-
plication phase. These data should
represent, at a minimum, the most fa-
vorable groundwater and surface
water characteristics for agricultural
activities. If such data are representa-
tive of those conditions, then they
would be acceptable for use in the de-
terminations required by Section
789.19(c).

Otherwise,-the request for a prelimi-
nary final negative determination
cannot be made. The language of Sec-
tion 785.19(c)(2)(ii) and (iv) has been
modified to ensure that seasonal vari-
ations are described by the data, since
the one year of data collection has
been deleted from the pre-application
investigation.

, (2) One commenter asked that soil
test pits be included under subpara-
graph 785.19(c)(1)(iv). The use of
these pits for soil moisture measure-
ments, stratigraphic descriptions,
vegetation root measurements, and
soils analyses is already allowed within
the proposed language. Thus, no
changes have been made. The phrase
"appropriate combination" added to
Section 785.19(c)(I) also allows sitel
specific design of- a measurement
scheme using pits, soil auger samples,
cores, neutron probe and access tubes,
or whatever procedures are suitable
for the site.

(3) One commenter recommended
collection of data at two periods: one
in the .fall and one in the summer.
While such data could define the
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range of natural fluctuations, the
"weighted averages" and characteris-
tics during periods of moisture stress
and high plant demand might not be
adequately assessed with only Fall/
Summer measurements. In the Hand-
book of Applied Hydrology, 1964 (Ven
Te Chow, Editor-In-Chief, McGraw
Hill Book Co.), figure 24-id on page
24-6 shows that most of the arid and
semiarid areas of the United States
have predominantly winter precipita-
tion with the greatest amount of
runoff occuring then and In the spring
during snowmelt.

One commenter suggested that the
inclusion of the aerial imagery in Sub-
paragraph 785.19(c)(1)(vi) as an ele-
ment of the preapplicatlon investiga-
tion was redundent in view of the re-
quirements of preceding subpara-
graphs for hydrologic, land use, vege-
tation, and other data. Thus it was
recommended by the commenter that
the aerial imagery be deleted. The
Office believes the applicant Is given
flexibility to eliminate this Informa.
tion If not required for a determina-
tion. The Office has also determined
that aerial Imagery is an extremely
useful tool,1 in identifying the general
areas of subirrigation, areas of present
or historic flood Irrigation, location of
terraces, grazings, diversion structures,
and related land use'factors. Thus, no
change in the proposed version of the
regulations was made.

(2) Commenters observed that the
sentence in proposed Section
785.19(c)(1), that the Secretary could
choose to publish results of alluvial
valley floors mapping was unaccepta-
"ble or, at best, that it should be agreed
to by the State regulatory authority.
The principal concern expressed was
that the Secretary would publish stud-
ies and unilaterally designate alluvial
valley floors using outdated, incorrect,
or inflexible methods and do so with-
out following rulemaking procedures.
While it was the intent of the Office
only to note that such studies could be
performed in the future, and not to in-
corporate automatically studies with-
out following appropriate procedures,
the sentence has been deleted from
the final regulations.

(3) Section 785.19(c)(1)(vil) Corn-
menters addressed the proposed R-

'The Office considers color Infrared imag-
ery to be of value In reconnaissance analy-
ses of alluvial valley floors. Attention Is
called to the following quotation from the
legislative history (Congressional Record-
House, April 29, 1977. p. 3813):
'"r. Roncallo. I regret very much that In

the years we have been working on 'this
complex matter we could not have been
taking ultrahigh-elevation photos with in-
frared shots of the alluvial valley floors, and
made precise definitions that mandated cer-
tain Sections and townships as barred, and
certain Sections and townships could be
mined. That would have been an appropri-
ate way to write this law."

15091
quirement for *maps of farms con-
tained in Subparagraph
781.19(c)(1)(vil). One comment indicat-
ed that the only time such a map was
needed was when an alluvial valley
floor existed in the permit area. The
specific requirement for a map is nec-
essary principally when an alluvial
valley floor exists. This Is why the pro-
posed requirement was introduced In
terms of "farms that could be affect-
ed." If the farm could not be affected,
this requirement for a map disappears
as does the rest of the subparagraph's
requirements.

The Office does not intend to re-
quire analysis of alluvial valley floors
that will not be affected, provided an
adequate showing is made that there
will be no adverse effects. To further
clarify that the need for a map occurs
principally when an alluvial valley
floor has been Identified as -within an
adjacent area, the requirement has
been moved to the subparagraph
785.19(d)(2)(v) In the final rules,
thereby renumbering proposed sub-
paragraph (d)(vi) to subparagraph
(d)(vil).

(A) Subsection 785.19(e) C iteria,
which was proposed at 786.17, estab-
lishes the criteria by which an applica-
tion for surface coal mining and recla-
mation operation on, adjacent to or
under an alluvial valley, in the Arid
and Semiarid areas of the United
States will be approved or disap-
proved. The criteria are listed in Sec-
tions 785.19(e)(1) (I)-(iv). Definitions
relevant to the administration of those
criteria are adopted at 785.19(e) (2)-
(4). A wide range of comments were re-
ceived on the proposed regulation.

(1) One corimenter recommended
that the protection of farming at
785.19(e)(1), be expanded to include
protection of undeveloped rangeland
which had the potential to be signifi-
cant to farming. In other words, the
commenter asked that the potential of
undeveloped rangeland that could be
significant to a farm's agricultural
production be protected In the context
of Section 510(b)(5)(A) of the Act. The
same addition was recommended for
Subparagraph 822.12(a)(1) of the per-
formance standards Section, where op-
erations are directed to be conducted
so as not to interrupt, discontinue, or
preclude farming on alluvial valley
floors located within the affected
areas.

The Office has not modified the reg-
ulations, because it will be very diffi-
cult to routinely evaluate the poten-
tial significance of undeveloped range-
land. To do so, a particular alluvial
valley floor's agricultural potential
would have to be compared to a hypo-
thetical- "farm's" production. However,
It is noted that potentially significant
undeveloped rangelands located in
mined alluvial valley floors will be pro-
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tected under the provisions of 822.11
which requires reestdblishment of es-
sential hydrologc functions of alluvial
valley floors. These provisions provide
adequate protection for rangeland.
Thus, it is unnecessary to adopt the
commenters suggestion.

(2) Some commenters have made
recommendations relating to the pro-
posed language of Section 786.17(c)
(now 785.19(c)(2)) as that subpara-
graph described-the phrase "signifi-
cance ... on farming." The Office has
determined that the test of signifi-
cance would be applied to all alluvial
valley floors, regardless of whether
they are currently undeveloped range-
lands or not. The option of prohibiting
mining on all alluvial valley floors
except those that are undeveloped
rangeland was rejected, because it
would'not take into account the "small
acreage . ,. negligible Impact" phrase
of Section 510(b)(5)(A) of the Act. The
intent of the Congress to include graz-
ing of domestic animals and ranching
in the agricultural activities- conducted
in alluvial valley floors is evident in
the House Committee Report (H.
Report 95-218 95th Cong., lst, Sess.)
- An. option' of reiterating the two po-
tential exclusions of Section
510(b)(5)(A) (e.g. (1) undeveloped; ran-
gelands which are, not significant to
farming on said alluvial valley floors
and (2) areas of such small acreage as
to be of negligible impact on the
farm's agricultural production), was
felt to be unduly, complex particularly
if a, viable alternative could be identi-
fied. The alternative was to use the
term "significance to (or on) farming"
to represent both exclusions, that. is,
the undeveloped 'rangeland and the
small acreage' exclusions. The Office,.
therefore,. interprets the smalL acreage'
determination to be a determination
of significance to a famo's agricultural-
production.

(3) Conmenters asked that signif-
cance be related, variously, tor one
farm, to a. particular crop, to the
nation, or to another base. The com-
parison to determine sigiiificance must
be site-specific as, is evidenced- by legis-
lative history (Cong. Rec. May 19,
1977, S-8039), and as discussed in the
preamble to Section 785.19(c). The
Office modified the measure of signifi-.
cance, so that it can be judged on
whether removal of the area from. pro-
duction would decrease the expected
annual income from agricultural activ-
ities normally conducted at the farm.
Many comments related to the propos-
al to use a value of 10 percent, or more
stringent criteria established by the
regulatory authority, to define, the
area of a farm that would, if affected;-
be "significant" in terms of being in-
cluded under' Section 510(b)(5)(A) of
the Act. See (Section 785.19(e)(2) pro-
posed Section 786.17(c))- - I
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Commenters, suggested that the 10
percent value be used to. measure
changes in vegetation yields, rather
than changes in area. This, according
to commenters, would return the pro-
tection of alluvial valley floors to a
more appropriate emphasis as con-
tained in the pre-proposed version of
the regulation. The Office considered
this option, but did not specifically
propose it, because the effect of
mining and reclamation on vegetation
yields is difficult to predict from a
typical mine -plan, while the actual
land area affected, is. easier to Identify.
In somewhat the same context, com-
menters suggested that the percentage
(10 percent) should be applied to-.the
specific alluvial valley floor affected
,by the operation wherever that crop
occurs on the farm. Thus, if 150 acres
of alfalfa were- proposed to be mined
in an alluvial valley floor, 'the signifi-
cance of 'the impact, would, It is pre-
sumed, be compared to -the rest of the
area of the alluvial valley floor not
mined within that farm. Another com-
menter proposed that the 10 percent
value be applied to the area. of the-
farm as a. whole, and, perhaps be
weighted according to the relative
value of the various crops grown on'
the farm. In this way, the -indicator
would reflect variations in crop pro-
ductivity, utility, and value. Thus, a
small acreage of a-valuable crop would
rabk relatively- high in comparison to
a low value crop covering a large area.

A few commenters asked that graz-.
ing forage or animal unit months be
used to measure the significance of a
proposed operation. This was not ac-
cepted since 'the significance determi-
nation is applied also to, other agricul-
turar activities of small acreages but of'
potentially-high significance.

Some'commenters recommended de-
leting the 10° percent value, since It
was -too restrictive. One commenter
recommended that the value could be
inappropriately restrictive. Another,
in 'restating a different aspect of Sec-
tfon 785.19(eY1), accepted the 1P per-
cent value. Three commenters
thought the 10 percent value should
be replaced by an economic indicator,
based on a "prudent man test." That
is, the area would be significant if a
reasonable or prudent' man would
expend moneyto'Tarm and in turn, re-
alize an economic gain.. One coi-
menter suggested the 10 percent value
be related to the farm's total historical
productivity as one measure of signifi-
cance.

The Office' has determined that a
value of 10 percent is inadequately es-
talished to be used at this time; and,
therefore, has deleted the proposed
language in the final regulation, as far
as it specified a, value of 10 percent. In
accord with many comments received,
the measure of significance has been

changed to that of total value derived
from agricultural activities rather
than acreage. The comparison of vege.
tation yield of the alluvial valley floor
would be made to total yield of the af-
fected farm. It is felt that the exemp-
tion of Section 510(b)(5)(A) Is more
equitably handled with an assessment
of yield rather than area, because the
area does not necessarily reflect the
value of the area to the farn, while
the yield should be a direct measure of
this value. The Office will apply this
indicator in a quantitative basis in
each case.

The Office has substituted, In place
of the 10 percent criterion, a criterion
that relates significantly to a decrease
in the expected annual income from
the farm.

This concept should satisfy the con-
cern of commenters who expressed a
desire to have the alluvial valley floor
regulations incorporate additional eco-
nomic indicators. It relates the signifi-
cance to "expected" income, which Is
in part a measure of historical produc-
tion. In that manner, it also relates
significance to a version of a "reason-
able man" indicator. It further relates
significance to agricultural activities
conducted on the farm as a whole,
and, thus, satisfies the desire to make
the evaluation relate to the value of
various crops. The, Office believes this
approach to- closely reflect the intent
of Congress that mining will not be al-
lowed if it interferes with a farming
operation.

In response to one commenter, the
Office has also changed the phrase of
proposed Section 786.17(c) from "elim-
inate' to "remove from produbtion" in
Section 785.19(e)2), since the latter
phrase is more- consistent with the re-
quirements of Section 510(b)(5)(A) of
the act to not. "interrupt" farming.

One commenter pointed out that
Section 510(b)(5)(AY of the Act re-
ferred to "the farm's agricultural pro-
duction" (emphasis added), and that
the proposed Section 786.17(c) (final
785.19(e)(2)) ,should not, therefore,
specify "one or more farms." The reg-
ulations have been edited accordingly.

A few commenters indicated that
proposed subparagraph 786.17(d)(2)
(final rule 785.19(e)(3)) should be
modified by further defining, the "po.
tential increases" as "potentially ad-
verse increases," and "potential de-
creases" as "potential adverse de-
creases.'" With these modifications,
the commenter concluded the changes
in total dissolved solids, depth to
water, or surface floors would be relat-
ed to adverse effects in land use or
vegetation production, as opposed to
being absolute changes.

In each of the proposed subpara-
graphs (d)(2)(1), (iI), (1ii), and (iv), the
changes indicating natural damage are
related to irrigable land or area availa-
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ble for agricultural activities, by refer-
ence to the parent paragraph (d). Pro-
posed paragraph 786.17(d)(1) limited
changes to those which (1) "cause sig-
nificant and adverse changes in com-
position, diversity or productivity of
vegetation!' or (2) result in limiting
the- "adequacy of water for flood irri-
gation" of the irrigable lands. (This
paragraph has since been moved to
Section 70L5 as a. definition of "mate-
rial damage.") As the commenters did

,not note or comment on paragraph
786.17(d)(I), and did not identify defi-
ciencies in this particular paragraph
as it related to the subparagraphs ac-
tually cited, the Office believes that
the concerns expressed have been ade-
quately addressed and resolved in the
final definition of material damage.

A few commenters recommended
that the material damage criteria con-
tained in proposed 786.17(d)(2), now
Section 785.19(e)(3), be made discre-
tionary, by adding the word "may" to
the subparagraph, such that it would
read ". -. may include, but are not
limited too . . " The Office believes
that the proposed criteria are valid
and should be employed in all cases to
determine the potential for material
damage, unless other criteria are
shown to be better measures of ad-
verse effects. The regulation allows for
a demonstration of alternative meas-
ures by the applicant in lieu of
(e)(3)(i), under (e)(3)(ii) or (iII). Thus,
the rule has not been changed. One
commenter asked the Office to add
the phrase, "to the satisfaction of the
regulatory authority" to subparagraph
786.7Cd)(2)(D(A), (now 785.19(e)(3)),
to ensure that the applicant makes a
valid showing that higher specific con-
ductance will be acceptable. The
Office believes this is implied in the
regulation and has not made any
changes.

(1) Two commenters supported the
proposed criteria for defining material
damage without reservations. Another
commenter asked that protectiofi of
fish and wildlife be added to the mate-
rial damage criteria. Since the defini-
tion of alluvial valley floors specifies
"agricultural activities," and does not
mention fish and wildlife values, the
Office does not consider the alluvial
valley floor provision to be an appro-
priate place to ensure protection to
fish and wildlife. Thus, fish and wild-
life values are protected under other•
provisions of the Office's regulations.

(2) Three commenters recommended
that the s and Hoffman threshold
values (specified in Section
785.19(e)(3)(D) be cited as one of a
number of guidelines for determining
material damage as opposed to the
only one. However, the commenters
specified no other source of available
data. In view of the applicants' oppor-
tunity to demonstrate the adequacy of
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other techniques, as provided for in
subparagraphs 785.19(c)(3) (II) and
(ill), the Office has not accepted these
comments.

(3) Two commenters believe that
Section 786.17(d)(2)(ii). now
785.19(e)(3)(iv), did not allow benefi-
cial dewatering of alluvial valley
floors. The apparent prohibition was
attributed to the combination of the
proposed definition of material
damage in Section 701.5 and the lan-
guage of proposed 786.17 which, If not
read in context, suggested that any In-
crease in the depth of water would be
prohibited. This was not the Office's
intention. The replacement of the
definition of material damage to
ensure that significant and adverse ef-
fects are those referred to for material
damage and the existing language of
the cited Section which indicates that
the dewatering, to be included, has to
reduce the amount of subirrigated
land, supports the determination of
the Office that no additional changes
are *necessary.

(4) Commenters provided evidence
from groundwater investigations con-
ducted north of Decker, Montana,
that the threshold values specified in
MTaas and Hoffman of specific conduc-
tance were presently exceeded for
many plant species. The commenter
speculated that mining would, there-
fore, be located In "dirty" water areas,
rather than "dean" water areas, since
compliance was alleged to be easier in
the "dirty" water areas. The Office
recognizes that the specified threshold
values may bd exceeded, as was shown
in the proposed subparagraph
786.17(d)(1)(l)(A), which contained a
phrase allowing the applicant to dem-
onstrate that higher threshold values
will not result in crop yield decreases
(see final rule: Section '185.19(eX3)(1l)).
Since that language adequately re-
solves the commenter's concern, no
changes were made.

(5) A few commenters argued that a
margin of safety should not be ex-
pressed as proposed in subparagraph
786.17(d)(2)(I)(b), since threshold
values varied at least 20 percent under
varying site conditions. Instead it was
recommended that determinations be
made on a site-by-site basis. (The
report of 20 percent variation was at-
tributed to "Quality of Water/or Irri-
gation," Journal of the Irrigation and
Drainage Division of the ASCE
(1977).)

Because of the possible mis-interpre-
tation of the word "safety," the Office
has changed the term, to take Into ac-
count the "accuracy of the correla-
tions" (785.19(eX3)(ii)) b' tween total
dissolved solids concentrations in
water and crop yield declines.

(6) The Office has also reorganized
the subparagraphs addressing material
damage, to facilitate incorporation by
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reference of the data published by
Maas and Hoffman. This reorganiza-
tion has not affected the content of
the final regulation compared to the
proposed final regulation.

Several commenters either directly
or indirectly requested that the Office
only apply the consideration of mate-
rial damage required by Section
510(bX5)(B) of the Act to those allu-
vial valley floors that meet the condi-
tions of Section 510(bX5XA) of the
Act. Most comments were directed at
the word "and" between subpara-
graphs (1) and (2) of paragraph
786.17(a) (now an "and!" between
785.19(e)(1) (iII) and (iv)). It. was
argued that by using the word "and"
rather than "or" between the two sub-
paragraphs, the "material damage
test" would be applied to undeveloped
rangeland areas and to lands of small
acreage (small as to having negligible
Impact on the farm's agricultural pro-
duction) which were excluded from
further consideration for prohibitions
on mining by Section 510(bX5AW. An-
other commenter disagreed indicating
that avoidance of adverse hydrologic
consequences of ilning in alluvial
valley floors must remain distinct
from farm land provisions.

In addition to changing the word
"and" to "or." these commenters sug-
gested that specific language from the
Act be inserted in Section 786.17(d) to
exclude material damage consider-
ations from all other alluvial valley
floors. The Office does not feel the
changes recommended by the con-
menters is required or desirable. It is
our intention that each of the four
tests for approval of mining on, adja-
cent to, or under an alluvial valley
floor contained in Section 785.19(eX1)
(i)-(iv) be met. The Office believes
these requirements must be applied
separately in order to implement the
intent of Congress.

Pirst, the legislative history is clear
regarding the express congre.sional
intent to prohibit mining in alluvial
valley floors where there was farming
and to also prohibit mining in areas
adjacent to alluvial valley floors if the
operation would materially damage al-
luvial valley floors where there was
farming.

Mr. EvAns of Colorado. I would like a
clarifcation of the requirements of Section
510(5)(a). Subsection (5) on page 258 ap-
pears to have two provisions; one in which it
states. "the proposed surface coal mining
operation ... would not interrupt, discon-
tinue or prevent farming on alluvial valley
floors." That Is subparagraph (a), and on
page 259 subparagraph (a) ends with the
word "or." Then, you have a. new subpara-
graph (b). which says "not materfall
damage the quantity or quality of water in
surface or underground water systems that
supply these valley floors."

It Is my understanding. in reading both
subsections (a) and (b). an applicant would
have to satisfy both subSection (a) and sub-
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Section (b). It Is not (a) or (b) but both (a)
and (b). Is that correct?

Mr. MEEDs. I agree with the gentleman. I
do -not want, by m, position, to be under-
stood to be opening alluvial valley floors for
indiscrininating mining. I think they still
have to "not materially damage the quanti-
ty or quality of water in surface or under-
ground water systems."

Mr. EvANs of Colorado. Even though they,
were not interrupting or discontinuing.

Mr. MEEDS. That is correct. 123 Cong. Rec.
H. 3814 (Apr. 29, 1973).

This colloquy evidences clear con-
gressional intent to prohibit mining
not only in alluvial valley floors where
farming would be discontinued or pre-
cluded by the operation but also
where- mining would materially
damage the quantity or quality of
water supplying alluvial valley floors.
Thus, Congress intended that even
though mining may not interrupt or
discontinue farming on alluvial valley
floors under Section 510(b)(5)(A),
mining should still be prohibited
unddr Section 510(b)(5)(B) if it materi-
ally damages water supplying alluvial
valley floors.

In addition to alluval valley floors
where mining would be prohibited by
farming, without regard to farming,
mining may not take place 'which
would materially damage waters sup-
plying an alluvial valley floor located
outside the permit area. Initially, it
should be noted thtt the Office -has
determined that mining can occur in
an alluvial valley floor where there is
no farming, provided that a showing-Is
made before the permit is issued that
the essential hydrologic functions of
the alluvial valley "floor can- be re-
stored.

The Office does not, however, be-
lieve that It can permit mining which
would materially damage water sup-
plying an alluvial valley floor outside
the permit area because of the prohi-
bitions of Section 510(b)(3) and
515(b)(10)(f). Section 510(b)(3) specifi-
cally says that no permit shall be ap-
proved unless the regulatory authority
has found that the proposed operation-
"has been designed to prevent materi-
al damage to hydrologic balance out-
side the permit area." Section
515(bX10)(f) requires that ahn oper-
ation preserve "throughout the
mining and reclamation process the es-
sential hydrologic functions of alluvial
valley floors in the arid and semi-arid
areas of the country." Reading these
two Sections together, it is clear that
alluvial valley floors outside the
permit area must not be materially
damaged by the mining, operation
taking place within the permit area.
The, prohibitions apply regardless of
whether the permit area is on, adja-
cent to or under an alluvial valley
floor.

Commenters argued that Section
510(b)(3) is merely a general admoni-
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tion and imposes no actual duties
beyond those set forth at Section
510(b)(5). This is clearly incorrect
since Section 510(b)(5) was specifically
concerned with prohibiting mining ab-
solutely where there was farming in
an alluvial valley floor, regardless-of
whether ,the agricultural uses of the.
land could be restored. The "material
damage" test In Section 510(b)(5)(B)specifically prohibits degradation of
the waters supplied to alluvial valley
floors where there is farming, even if
the area is within a permit area. Thus,
Section 510(b)(5)(B) reaches alluvial
valley floors not protected by Section
510(b)(3) since (b)(3) only protects the
hydrologic balance outside the permit
area. On the other hand, reading Sec-
tions 515(b)(10)(f) and 510(10)(b)(3)
together leads to the necessary conclu-
sion that mining will not be permitted
which would affect alluvial valley
floors if the applicant cannot show
that: (1) in the case of disturbed allu-
vial valley floors, the essential hydro-
logic functions and agricultural pro-
ductivity and utility of the land will be
restored, and (2) in the case of alluvial
valley floors outside the permit area,
the hydrologic balance of the valley
floor will not be materially damaged
during or after mining.

(7) One commenter asked that para-
graph 786.17(a) (now 785.19(e)(1)) be
applied only when alluvial valley
floors could "reasonably exist." It is
believed that the commenter was con-
cerned that the permit approval and
denial criteria for alluvial valley floors
would result in delay in obtaining a
permit. The approval criteria apply to
any application that meets the criteria
of paragraph 786.17(a) (now
785.19(e)(1)), since Section 510(b)(5)-
requires a written finding on the part
of the regulatory authority for any op-
eration proposed to be located west of
the 100th meridian west longitude. It
may be possible in the context of sub-
missions of State programs or particu-
lar Federal programs formation, to
adequately demonstrate that no allu-
vial valley floors exist in certain well-
defined coal regions. Then an exemp-
tion.as urged by the commenter from
Section 786.17, now 785.19(e), could be
justified. At present, the Office has no
basis for such exclusions, without first
making the determination of the exist-
ence or absence of an alluvial valley
floor pursuant to Section 786.17, now
785.19(e).

(8) One commenter asked that the
ban on interruption, discontinuance,
or preclusion of farming in Section
786.17(a)(1) (now 785.19(e)) 1e applied
only to alluvial valley floors outside.
the permit area. This wofild be incon-
sistent with Section 510(b)(5)(A) of
the Act, which is clearly intended to
prohibit mining.

(9) One commenter noted that the
requirement for a state permit In the
proviso clause of Section 510(b)(5) of
the Act required the permit to have
been obtained in the year preceding
August 3, 1977, rather than "before
August 3, 1977," as was proposed In
Section 786.17(b)(2) (now
785.19(e)(1)(i)).

The Office agrees and has changed
the language accordingly. The Depart-
ment has also moved the provisos of

'Sections 510(b)(5) and 506(d)(2) Into
Section 785(e)(1)(i). This limits the
general application of the proviso to
the significance for farming test, but
would also apply the proviso indirectly
to the "materially damage watera" test
by virtue of the fact that
785.19(e)(1)(l1) applies that test to al-
luvial valley floors included in
785.19(e)(1)(i), as well as those outside
a permit area. Therefore the "materi-
ally damage waters" test would not
apply to those alluvial valley floors
inside a permit area which are eX-
cluded from the "significance to farm-
ing" test by virtue of the proviso as set
out In (e)(1)(1) (A) and (B).

In response to language contained in
the preamble to the proposed regula-
tion, one commenter asked that fur-
ther guidance be given to operators
and operations included in the proviso
of Section 506(d)(2). This has been
done by excluding operations that pro-
duced coal or had permits to mine
based on plans which Identified allu-
vial valley floors from the prohibition
of Section 510(b)(5)(A) to interrupt,
discontinue, or preclude farming.

(c) A few commenters expressed con-
cern over the use of the word "coher-
ent" as an adjective for farms (or
ranches) in proposed Section 786.17(e)
(now Section 785.19(e)(4)). The word
implied that the land units should be
contiguous. The Office used the term
"coherent" to mean a logical land
management system, not a contiguous
.parcel of land. A land management
system can either be marked by the
Identifiable boundaries of an historic
management unit defined by a combi-
nation of leased and owned lands sub-
ject to the management of a single op-
erator, or a logical management unit
including lands sultablb for farming,
but which have been removed from ag-
ricultural production and are not sub-
ject to the control of a person who
manages them for agricultural pur-
poses. In view of the confusion, the
Office has deterined that the word
"coherent," and associated words, can
be deleted and Its intent retained.

(8) One commenter recommended
that proposed Section 786.17(e), now
785.19(c)(4), be deleted, since this
paragraph, a definition, was not
deemed necessary in Sections 785.19 or,
822. The combination of Sections
785.19 and 786.17 now provides the
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special definition of a farm for all of
the application procedures. The defini-
tion is, specially designed to address
the concerns expressed that applicants
would discontinue farming on lands
acquired for coal mining in order to fa-
cilitate mining of alluvial valley floors.
Thus it has been retained under
permit application procedures for allu-

'vial valley floors. This reflects Con-
gress' clear intent to prevent appli-
cants from removing farmlands from
production in order to avoid the provi-
sions of Sections 510(b)(5)(A), Le.,
785-19(e)(l).

The coramenter objected that no dis-
tinction is made under Section
510(b)(5) of the Act between farming
and grazing or rangeland cropped for
hay and grazed rangeland and, that,
therefore, no distinction should be
made. The Office agreed so appropri-
ate modification was made of Section
785.19(e)(2) of the final rule.

§ 785.20 Angering operations.
Section 515(b)(9) provides specific

environmental protection performance
standards for Aurface coal mining and
-reclamation operations involving
-auger mining. 30 CFR 785.20 is pro-
mulgated under authority found in
Sections 102, 201, 501(b), 503, 504,
507(b), .508(a), and 515(b) of the Act.
Only minor changes for *clarification
were made to the proposed permanent
regulations. The preamble accompany-
ing the proposed permanent regula-
tory program found at 43 FR 41720
(Sept. 18, 1978) is hereby incorporated
by reference for discussion of the basis
and purpose of this Section.

This Section must be read in connec-
tion with Part 819, and the reader is

-referred to th preambli discussion of
that Part for a treatment of issues rel-
evant to this Section.

§785.21 Coal-processing plants and sup-
port facilities not within the permit
area for a specific mine.

Authority for this Section is found
in Sections 102, 201, 501(b), 503, 504,.

- 506. 507(b), 508(a)i 510(b) 515, 516, and
701 of the Act.

Under 701(28)(B) of the Act, coal
processing plants and related support
facilities not lo?ated within the permit
area for a specific mine, but ". . . inci-
dent - ." to the operation of coal
mines are defined to be "surface coal
mining operations." tinder Section
506(a) of the Act, all of those oper-
ations must obtain permits under reg-
ulatory programs. Under Section 515
of the Act., environmental protection
performance .tandards are applicable
to those operations. Section 785.21 will
implement the Act's permit require-
ments for these operations and help,
ensure that they will be conducted in
compliance with the special environ-
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mental protection standards in Part
827 of Subchapter K.

OSM wants to ensure that the same
level of environmental protection ap-
plies to those facilities where coal is
prepared for market as to mine-site
operations, even though those prepa-
ration facilities may exist outside the
permit area of a mine. This Section
will be implemented together with
Part 827, and the reader is referred to
the preamble for that Part for a dis-
cussion of issues related to this Sec-
tion. In writing these final regulations,
OSM considered the following alterna-
tives, all of which were suggested by
comments to the proposed rules.

1. That OSM control only onsite
coal-processing plants and facilities
(storage piles, waste piles, sludge
ponds, washers, loading and handling
facilities, and the like). Some coal-
processing plants and facilities may
serve a number of remotely located
mines, and OSM believes these coal-
processing plants and facilities should
be subject to the same performance
standards as processing -plants and
facilities located on a specific permit
area for a mine. Excluding such facili-
ties would probably result in most, if
not all, such facilities being located
outside the permit areas for mines In
the future In ordEr to avoid regulation
under the Act. This result would be
clearly contrary to the intent of Con-
gress as reflected in the definitions of
"surface coal-mining operations" and
"surface coal mining and reclamation
operations" in Section 701 of the Act
OSM has the authority and obligation
to prohibit adverse environmental and
health and safety Impacts of coal-proc-
essing plants wherever located.

2. That each State be allowed to es-
tablish a separate agency within the
regulatory authority to control facili-
ties off the minesite. Although this
might be permissable under Section
503 of the Act, It may result in multi-
ple and possibly uncoordinated regula-
tions which may be inefficient. OSM
will consider proposals for separate di-
visions within regulatory authorities
having authority over these facilities
in the context of State program sub-
mittals. Such proposals will be evalu-
ated under the Standards In Section
732.15 of these regulations.

3. That OSM regulations apply to
minesites, all offste facilities, and all
cdunnecting transporting facilities. This
would be impracticable and unneces-
sarily duplicative since OSM believes
that other agencies adequately control
transportation facilities and routes;

4. That OSM does not have the au-
thority to require a permit for coal-
processing plants and support facili-
ties not within a permit area of a spe-
cific mine. OSM finds Its authority to
issue this regulation under Sections
506, 507, and 509 of the Act. These
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Sections require a. permit, and as a
part of the permit application a recla-
mation plan which shall meet the re-
quirements of the Act. Section
701(28)(A) of the Act authorizes regu-
lation of "... activities ... including
... processing or preparation." OSm
believes the phrase "at or near the
minesite" Immediately preceding the
proviso in 701(28)(A) applies only to
the "loading of coal for interstate
commerce" which immediately pre-
cedes it. Independent authority is
found in Section 701(28)(B), which de-
fines "surface coal mining operations"
to include. "... other areas upon
which are sited structures, facilities or
other property or materials, on the
surface, retulting from or incident to
such activities ... "

5. That this Section enumerate all
the types of facilities possibly covered
by Section 701(28) of the Act, includ-
ing all public xoads on which coal is
handled, all offste coal stockpiles at
public buildings, all wholesale and
retail coal yards and all electric gener-
ating plant loading and storage facili-
ties. The permit requirements of the
regulatory scheme for coal-processing
plants have not been expanded to in-
clude these facilities, because OSM
has not been able to establish that the
environmental risks from such facili-
ties are of sufficient magnitude that"
permits should be required. At this
time, OSM is only requiring regulatory
authorities to extend their permit re-
quirements as far into the stream of
commerce as those activities over
which mine operators and the coal
handlers who directly serve them,
such as coal processors, have or could
have control of operations. This in-
cludes all facilities on the minesite, all
facilities incident to the mine at or
near the site, and coal-processing
plants no matter where located. This
in no way shall be interpreted as a de-
termination that the Act limits OSM's
authority or the authority of any reg-
ulatory authority to enforce the Act's
provisions at any "surface coal-mining
and reclamation operation" included
within the broadest interpretation of
the language of Section 701(28) of the
AcL

§785.22 In situ activities.
This Section describes the require-

ments for obtaining a permit for con-
duct of an in situ processing operation
Authority for this Section is found in
Sections 102, 201, 501(b). 503(a). 504
506(a), 507(b), 508(b), 508(a). 510(b),
515, 516, 517, and 701 of the Act.
Under Section 701(28)(A) of the Act,
"in situ" mining of coal is deemed to
constitute surface coal mining oper-
ations and under Section 506(a) of the
Act can only be conducted pursuant
to permits under regulatory programs.
Under Section 515 of the Act, environ-
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mental protection performance stand-
ards are applicable to those oper-
ations. Sections 785.22 Implements the
Act's permit requirements for these
operations and ensures that they will
be conducted in compliance with the
special environmental protection per-
formance standards for these oper-
ations in Part 828 of subchapter K.
The reader should consider Section
785.22 together with Part 828.

The permit application should dis-
cuss all requirements under 30. CFR
817, which contains the environmental
performance standards for under-
ground mining activities. In addition,
the in situ processing operation appli-
cation must ensure that other applica-
ble performance standards in sub-
chapter K and the regulatory program
which deal with these operations are
described. Paragraphs 785.22(b) (1)-(4).
contain specific permit requirements
to ensure that water and air quality
standards are maintained. The protec-
tion of the hydrologic quality of sur-
face and ground water in the mine
permit area and adjacent areas must
be achieved. The permit must address
where and how exploration and injec-
tion holes will be drilled and cased so
that the regulatory authority can de-
termine that fluids, gases, or other
materials injected into the coal seam
will not escape into the hydrologic
system. In a similar manner, the emis-
sion of residual materials or wastes
from the processing operation must be
isolated from the hydrologic resources
and contained in approved structures
'or impoundments or until final dispos-
al, or treatment of the, materials is
achieved. Appropriate measures to
reduce the possibility of fires which-
would pose a public safety hazard
during or following the in situ process-
ing operation must be described as re-
quired by the regulatory authority.
The control procedure for treating
and containing harmful solids, -liquids,
or gases from the in situ' processing
operation to protect the welfare of the
public and the surrounding environ-
ment is to be presented.

The permit application must de-
scribe the proposed equipment and
techniques to be employed to monitor
the impact the in situ operation will
exert on water and air resources in
compliance with the appropriate regu-
latory program.

A comment, was r6ceived which rec-
ommended that subsidence control
programs should be required with all
permit applications for in-situfprocess-
Ing operations. The' Office did not
make any modifications to the perma-
nent program rules in response to this
comment because subsidence control is
found in 30 CFR 784.20 and 817.121-
126. These provisions are a Jart of the
general permit requirements applica-
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ble to these activities under Section
785.22 (b) and (c).

PART 786-REVIEW, PUBLIC PARTICI-
PATION AND APPROVAL OR DIS-
APPROVAL OF PERMIT APPLICA-
TIONS AND PERMIT TERMS AND
CONDITIONS

Ix.Of.U, MON

Part 786 in the final rules is a con-
solidation of Parts 786 and portions of
Parts 787 and 788 of the proposed reg-
ulations. These Parts were combined
so that all regulations generally relat-
ing to procedures and standards for
review and decisions on applications in

-the permit process could bdefound in
one place, in the chronological order
of the review and decision process, .

A few general commefits were re-
ceived concerning former Part 787 re-
questing that an index be prepared for
all public participation Sections con-
tained in the regulations. It was decid-
ed not to prepare such an index, but to
put all public participation regulations
relating to permit applications in Part
786. Each program must contain sub-
stantially the same type of public par-
ticipation as called for in these regula-
tions, subject to 30 CFR 731.13, but
may be organized differently.

§786.1- Scope.
Authority, basis and purpose of this

Section. are discussed at -43 FR 41720
under Section 786.1; at 43 FR 41724
under Section 787.1; and at 43 FR
41726 under Section 788.1. -

§786.2 Objective.
Authority, basis and purpose of this

Section are discussed at 43 FR 41720
under Section 786.2; at 43 FR 41724
under Section 787.2; and at 43 FR
41726 under Part 788.

§ 786.4 Responsibilities.
Authority, basis and purpose of this

Section are discussed at 43 FR 41720
under Section 786.4; at 43 FR 41724
under Section 787.14; and at 43 FR
41726 under Part 788.

§ 786.5 Definitions.
Since there were requests made to

define terms found in this Part, a new
definitions Section has been added.
The .statutory authority for this Sec-
tion is Sections 102, 201(c), 501(b), 503,
504-507, 510, 515, and 516 of the Act.

A commenter requested that the
terms "willful violation" "irreparable
damage to the environment," "demon-
strated pattern of violation", "dura-
tion" of a violation, and "nature" of a
violation be defined for use in the reg-
ulations implementing the last half of
Section 510(c) of the Act. The terms

"willful violation" and "Irreparable
damage to the environment" have
been defined in this new Sectibn, De-
fining these terms will help clarify the
requirements of Sections 786.17(d) and
786.19(i). The remaining terms wero
not defined, because It was believed
that their use would vary, greatly with
different situations.

§ 786.11 Public notices of'filing of permit
applications.

Authority, purpose, andc basis for
this Section are discussed in 43 FR
41724 (Sept. 18, 1978), under Section
787.11

1. As set forth in the proposed regu.
lations, Section 787.11(a) required the
applicant to place an advertisement of
its application in a local newspaper
once a week for four weeks. Subsection
787.11(a)(2) required that the adver-
tisement contain a map showing the
specific location and boundaries of the
proposed permit area. In the final
rules,, Section 787.11 has been num-
bered as Section 786.11.

2. Several comments were received
concerning the map -requirement.
Many State and industry commenters
wanted to delete the map requirement
altogether, stating that It was difficult
and expensive to publish a map In the
paper and that the general public
would find maps less helpful than tex-
tual descriptions. Others wanted to re-
quire a verbal, textual description of
the permit area only. They argued
that if the verbal description was com-
plete enough,-it would afford adequate
public notice so that Interested citi-
zens could go to the courthouse to
review the complete permit applica-
tion, including the maps.

Citizens groups argued that the map
requirement should be retained, since
the best public notice reasonably pos-
sible is vital to public participation in
the permit process. They argued that
as the rest of the permit regulations
have strict time limits, the public
would miss Its opportunities to con -,

ment, object, and request informal
conferences, unless the best early
notice was provided in the newspaper,
Others argued that additional infor-
mation should be added to the adver-
tisement, such as the names of the ad-
jacent property owners and more de-
tailed information concerning the size
and type of the mining operations.

One commenter wanted to delete the
map requirement and use, instead, a
newspaper advertisement with /a"
high letters in order to give the great-
est possible notice to the public.
Others stated that the map require-
ments were confusing and wanted
clarification concerning the informa-
tion required to be on the map,

Some commenters argued that there
are special problems with providing
newspaper notices to the public in the
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West, because of the great distances
involved and the limited ability of
local newspapers to reach a wide circu-
lation. Some State commenters
wanted to give the regulatory authori-
ty more flexibility in designating
which maps would be appropriate to
use in the newspaper advertisement.

3. In response to these comments.
the Office has made. substantial
changes in the required contents of
newspaper advertisements.

(a) It still considers the use of a map
in the advertisement of the proposed
application as the preferred means of
giving notice to the publib. However,
there may be instances when a verbal
description will be a better means of
giving such notice, so the regulation
has been changed to provide for the
alternative of a written description of
the proposed permit area. The require-

.ments for the contents of the map or
the description contained in Section
786ll(a)(2)(i)-(iv) have also been
simplified.

There is no prescribed type of map
or form of map set forth in the final
regulations. This will be left to the
regulatory authorities to specify under
particular regulatory programs. Each
State will have different maps which
are in common usage by the surface
mining industry. Some States already
require small general location maps in
the corner of mor6 detailed maps sub-
mitted to the regulatory authority.
Maps such as these could be used in
the advertisement. The critical con-
cern in these rules is that the map, if
used, be large enough to be read and
used by-local residents, and that it
contain enough information so that.
the proposed permit area is easy to
locate.

The same principles hold true if a
verbal description is used. The specific
items to be used in the map or verbal
description are listed in Section
786.11(a)(2)i)-(iv). If a verbal descrip-
tion is used, highly technical legal ter-
minology should be avoided in describ-
ing the boundaries -of the proposed
permit area. The exact location of the
proposed permit area should be imme-
diately apparent to any local resident
reading the description, preferably by
use of local geographic names. The
name of the USGS 7.5 minute quadan-"
gle which- contains the proposed
permit area is required, so that per-
sons who desire a more precise loca-
tion of the permit area can easily do
this by obtaining their own USGS
topo map. This is important in areas
where the proposed permit area may
be a considerable distance from the
county courthouse, where a USGS
map will be included in the file of the
permit application.
(b) The suggestion that the notice

be printed in W' high letters in the
newspaper was rejected, since this

would take up an Inordinate amount
of space in the newspaper, be expen-
sive, and still would not give notice as
well as a map. Pursuant to Section
507(b)(6) of the Act, the newspaper
advertisement is supposed to notify
the public that a surface coal mining
operations application has been made,
who made It, where the proposed
permit area will be located, where a
copy of the application can be found,
and where and when comments can be
submitted on the application.

Comments suggesting that addition-
al information be placed in the news-
paper advertisement were also reject-
ed. While it might be desirable to put
as much information as possible con-
cerning the proposed operation in the
newspaper, all relevant information Is
contained in the application on file at
the local courthouse. It should be
noted, however, that a State regula-
tory authority would not be precluded
from requiring additional information.

(c) Regarding 'the problems with
newspaper circulation in the Western
States, the Office believes that the re-
quirement for four weekly publica-
tions of the advertisement should gen-
erally suffice to insure that the public
receive notice. However, if in particu-
lar localities close examination reveals
that this system will not afford ade-
quate notice, more effective proce-
dures may be specified for individual
permanent regulatory programs.

3. Under Section 522(e)(4) of the
Act, mining is prohibited within 100
feet of the outside right-of-way of a
public road, subject to two exceptions.
Approval of those exceptions may be
granted by the regulatory authority
only after notice and opportunity for a
public hearing. Proposed Section
787.11(a)(5) required that the newspa-
per advertisement of the permit appli-
cation also contain notice of any pro-
posed mining within 100 feet of a
public road or any relocation of a road
caused by mining. Several commenters
asked that this requirement be deleted
or moved to Section 778.16, which con-
cerns the relationship of the permit
application to areas designated as un-
suitable for mining. These comments
were rejected.

The notice of proposed mining near
a public road is required so that Sec-
tion 522(e)(4) of the Act and 30 CFR
761.11 are adequately implemented.
Placing the notice in the public adver-
tisement of the permit application will
also allow any informal conference on
the application to serve as a public
hearing on the road relocation, as is
set forth in Section 786.14(d). Moving
this Section to Section 778.16 would
only confuse matters concerning the
content of the public advertisement.

4. A number of comments were re-
ceived suggesting that the public noti-
fication process not begin until the

regulatory authority determines that
a permit application is complete, so
that public participation Is based on
all relevant information. Other com-
menters suggested that the applica-
tion be filed at the local courthouse as
early as possible, preferably at the
same time as the first date of the re-
quired newspaper advertisement.

(a) Thersuggestlon that a finding of
completeness be required before the
public notification process begins was
accepted. The word "complete" has
been added before the word "applica-
tion' In Sections 786.11(a) and
'88.14(bX2).

The concept of a "complete applica-
tion" is defined at Section 770.5, is
found in Section 771.23(a), and flows
through the rest of this Subchapter.
This Is so all necessary planning and
information gathering will be fimished
prior to filing the application.

However, even after the filing re-
quired by Sections T1.23(aY and
786.11(a), there may need to be subse-
quent, modifications to applications, if
some information or plans are found-
to be inadequate and not complete, as
a result of public participation. Sec-
tion 786.11(d)(2) therefore, requires
that any subsequent revisions of
permit applications be made simulta-
neously in the copy on file with the
regulatory authority and the copy on
file at the local courthouse.

(b) In response to requests that the
public have as long a period as possible
to review permit applications, the
Office decided to change the regula-
tions to require the filing of copies of
permit applications at the local court-
house at the same time as copies are
filed with the regulatory authority,
the first date of newspaper publica-
tion. Because of the highly technical
engineering and hydrological data con-
tained in permit applications, it was
felt that a longer period was needed
for public review of the applications.
This change gives the public 28 more
days to review the application prior to
the deadline for the filing of objec-
tions, comments, or requests for infor-
mal conferences. Hopefully, this will
also reduce objections and requests for
informal conferences, and allow objec-
tors to narrow their areas of concern
prior to requesting a conference. .

5. One comment was received asking
that Section 786.11(c) specify the gov-
ernmental units to whom actual notice
of a permit application is to be sent.
This comment was rejected. The deter-
mination of which governmental units
are to be sent such notice is a task for
each regulatory authority familiar
with the governmental and adminis-
trative structure in its particular
State. The Office's regulations cannot
list all governmental units in all States
to whom notice is to be sent.
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.6. Many commenters argued that
Sections 786.11(c)(1)-(4) be modified
to delete "Federal agencies" as govern-
mental entities which would receive
actual notice of a permit application.
These commenters contended that
Section 5,13(a) of the Act does not re-
quire, the regulatory authority to
notify Federal agencies. It is true that
Section 513(a) expresslf requires
giving notice only to "local" public
bodies. However, the purpose of Sec-
tion 786.11(c) is broader than merely
implementing the express language of
Section 513(a) of the Act. Under the
Act and these regulations, Federal and
State agencies have a wide variety of
roles to fulfill in the permit process:

(I) "Appropriate Federal and State
agencies" (e.g., EPA, USGS, USSCS,
State/water-quality data collection au-
thorities) have to supply area-wide
water quality data for the purposes of
hydrologic .assessments. Sections
507(b)(11), 510(b)(3), of the Act;

(ii) The Secretary of Agriculture
through. the USSCS has to review
permit materials related to prime
farmlands. Sections 507(b)(16),' 510(d),
515(b)(7), of the Act, 30 CFR 779,27,
783.27, 785.17, 823.1 et. seq.

(i1i) Permits under the Act must be
coordinated with permit and plan re-
quirements under laws administered
by other Federal and State agencies,
under Sections 503(a)(6), 504(h),
508(a)(9), of the Act, and 30 CFR
770.12. Further, additional coordina-
tion may be required under Federal
historical preservation and fish and
wildlife statutes. 30 CFR Part 761;
Sections 770.12; 779.20/783.20; 780.16/
784.21; 786.19(o).

(iv) Permits under the Act can only
be issued after the applicant demon-
strates that It will comply with all ap-
plicable design and performance
standards. (Subchapter K). Many of
the standards involve other Federal
and State agencies (See Sections
515(b)(2), 515(b)(8), 515(b)(10) 3),
515(b)(12), 515(b)(15), 515(c), 515(e) of
the Act), for the purpose, of making
concurrences with or to comply with
the performance standards used by op-
erators.

(v) Permits cannot be issued if the
applicant is currently in violation at
other mines'of air or water pollution
control laws enforced by other Federal
or State agencies (Section 510(c) of
the 'Act) unless those other agencies
agree that satisfactory abatement pro-
cedures are being followed. See 30
CFR 786.19 (h) and (i).

(vi) Coal mining on Federal lands
necessarily involves Federal agencies,
such as the Secretary of Interior (see
Section 523 of the Act); USGS, BLI
(See 30 CFR Parts 211 and 741) and,
on National Forests, the Secretary of
Agricultura and the U.S. Forest Serv-
ice. (See Section 522(e)(2) of the Act).

Because implementation of the
permit scheme under the Act requires
substantial involvement of other Fed-
eral and State agencies on a continu-
ing basis, there must be adequate pro-
visions made in the regulations for the
regulatory authority to ensure that
those other agencies are notified, and,
if relevant, participate in the applica-
tion review process by filing comments
with the regulatory authority. Fur-
thermore, Section 513(b) of the Act
expressly authorizes the "head of any
Federal, State or local governmental
agency or authority .. ." to'request
that the regulatory authority hold in-
formal conferences, which may be im-
portant to effect the "coordination"
required by Sections of the Act. In
order to achieve this coordination, the
Office's regulations need to provide
for adequate notice to other Federal
and State agencies. Therefore, this re-
quirement was retained in the final
regulations.

7. Many commenters objected to the
provision in Section 787.11(c)(5) which
required the regulatory authority to
provide actual notice of permit appli-
cation to any persons who request
such notice. Some commenters sug-
gested that the right to request actual
notice of permit applications be limit-
ed to persons with an interest which
may be adversely affected by the ap-
plication. Other commenters stated
that the request should be renewed
periodically to prevent unnecessary
notices. Others wanted the entire Sec-
tion deleted as unnecessary and
unduly burdensome. Still others
wanted actual notices sent to all sur-
face and mineral owners within 500
feet of a proposed mining operation.

The Office has decided to accept the
comments suggesting that the Section
be deleted. Actual notice is not specifi-
cally required by the Act and would
impose a significant administrative
burden on the regulatory authority.. 8. Many commenters objected to the
requirements in Section 787.11(d) al-
lowing public access to permit infor-
mation. Some objected to the require-
ments for filing a copy of the permit
application at a local court-house, and
others asked what alternative public
offices would be appropriate for filing
the copy. Some objected to allowing
the public to copy permit information
and others wanted mandatory Ian-
gauge used requiring that certain in-
formation-be kept confidential.

Section 507(e) of the Act requires
that a copy- of the application filed
with the regulatory authority also be
filed at the county courthouse for the
area where the mining is proposed.
Therefore, comments suggesting dele-
tion of the Section of the regulation
implementing these requirements were
rejected.

Section 507(e) 6f the Act also allows
the regulatory authority to approve
another "Appropriate public office ...

'where the mining is proposed to
occur," for filing of the copy of the ap-
plication. Several comments were re-
ceived from States asking whether a
particular office -would be "appropri-
ate" as an alternative to a local court-

"house. In response, the following lan-
guage was added to the last sentence
of Section 786.11(d)(1): ". . . publio
office, if it is determined that the
office will be more accessible to local
residents than the county courthouse."
A purpose of the Act is to give local
residents who will be most affected by
a proposed operation the greatest op-
portunity reasonably possible for
access to information about the appli-
cation. See Section 507(b)(6) of the
Act. Further, as commenters pointed
out, requiring filing of a copy of the
-application at the county courthouse
may not always accomplish this pur-
pose, especially in the West where
some counties encompass vast dis.
tances. The additional larlguage will
ensure that the criteria used in ap-
proving an alternate public office is
convenience and accessibility for the
public, rather than convenience for
the regulatory authority or the opera-
tor.

Generally, all information contained
in a permit application on file with the
regulatory authority is to be made
available to the public for inspection
and copying. See Sections" 102(i),
507(e) and 517(f) of the Act. There are
certain exclusions from this general
rule found at Sections 507(b)(17),
508(a)(12) and (b) of the Act. These
exclusions state that certain informa-
tion concerning the coal seamn Itself,
and reclamation plan information re-
quired to be kept confidential under
State law shall be kept confidential.
Otherwise, all information is available
to the public. Therefore, comments
suggesting that copying not be allowed
are rejected. Moreover, confidentiality
provisions at Section 786.15 are ade-
quate to implement the Act.

§ 786.12 Opportunity for submission of
written comments on permit applica.
tions.

Authority, purpose, and basis of this
Section were discussed at 43 FR 41725
(September 18, 1978), under Section
787.12.

1. Many comments were received ob-
jecting to proposed Section
787.12(a)(2) which allowed any person
to file comments concerning a permit
application. Some commenters urged
that the entire Section be deleted as
being beyond the requirements of Sec-
tion 513(a) of the Act, while others
urged that the right to file comments
be limited to persons with interests
which may be adversely affected by
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the proposed mining operations. In re-
sponse, the Office has decided to limit
the right to file comments on the ap-
plication to governmental units which
receive notice of the filing of the
permit application. The need for gov-
ernmental agency comment on the ap-
plication is important to'effect the co-
ordination requirements of the Act, as
explained above. This does not limit in
any way the. right of other persons
who are or may be adversely affected
by issuance of a permit for the pro-
posed operations to file objections to
the application under Section 786.13,
or to request an informal conference
on the application under Section
786.14.

2. Many commenters requested that
Section 786.12(c) be reworded to re-
quire that all comments submitted to
the regulatory authority under Sec-
tion 786.12 also be transmitted to the
applicant. These comments were ac-
cepted to insure that the applicant is
provided with an opportunity to re-
spond to comments.

§ 786.13 Right to file objections.
Authority, purpose and basis for this

Section were discussed at 43 FR 41725
(September 18, 1978), under Section
787.13.

Many comments were received re-
questing that proposed Section
787.13(a) be modified to more closely
reflect the language of Section 513(b)
of the Act to limit the right to file
written, objections to those persons
with interests which are or may be ad-
versely affected by the proposed oper-
ations. The Office accepted these com-
ments.

§ 786.14 Informal conferences.
Authority, purpose and basis for this

Section were discussed in 43 FR 41725
(September 18, 1978), under Section
787.14.

1. Many comments similar to those
discussed above for Section 786.13
were received concerning the rights of
persons to request informal confer-
ences on permit applications. Proposed
Section 787.14(a) gave any person the
right to request such a conference.
Commenters suggested that this right
be restricted to those persons with an
interest which is or may be adversely
affected by the issuance of the permit,
as found in Section 513(b) of the Act.
These comments were accepted.

2. Citizens groups were concerned
that 'proposed Section 787.14(b)(3)
gave too much discretion to the regu-
latory authority in determining
whether to conduct visits to areas of
proposed mines in preparation for in-
formal conferences. Some suggested
that the visits be made mandatory
upon request, while others asked that
visits be denied only if the request
were made in bad faith. Industry corn-

nenters wanted the right to be de-
leted or limited by the concurrence of
the operator.

There-will be many factors to consid-
er In determining whether a minesite
visit would be useful In particular
cases, such as terrain, distances In-
volved, availability of data on the area
already on file, the materiality of data
to be obtained by a visit and the
number of persons requesting such a
visit. Weighing of these factors Is best
left to the discretion of the regulatory
authority, on a case-by-case basis.

- However, that discretion Is not to be
used by the regulatory authority so as
to defeat public participation In the
permit process. Visits to proposed
minesites prior to an informal confer-
ence should ordinarily be conducted
upon request, unless there are sub-
stantial reasons not to do so. Informal
conference preparation includes the
right to minesite visits under the Act.
therefore, the final regulation has
been left as-proposed.

3. A number of comments were re-
ceived on proposed Section
787.14(b)(4) concerning the determina-
tion of the issues to be heard at the in-
formal conference. As proposed, the
issues at the informal conference
would be limited to those raised In
written comments, objections, and re-
quests for hearing. In the preamble to
the proposed regulations, the Office
solicited comment on how issues were
to be determined. Some commenters
argued that the Issues to be heard
should be those raised at any time
'prior to the .conference. Others
wanted to allow issues to be raised at
the time of the hearing while others
wanted a limit placed on the issues to
be considered. Some commenters
urged that the regulatory authority be
allowed to determine which issues
could be heard.

The Office feels that all Issues raised
n comments, objections, and requests

for hearings, as well as the issues
raised by the criteria for approval of a
permit found in Section '786.19, would
be proper subjects for these confer-
ences. Since It is the object of the reg-
ulations to allow regulatory authori-
ties to control procedures of informal
conferences, the Office has decided to
delete proposed Section '786.14(b)(4) In
the final rule. This will allow the regu-
latory authorities to adopt whatever
procedures they consider necessary to
control consideration of issues at the

-conferences. However, this Is to be
done subject to the policy that all in-
formation concerning the sufficiency
of the application, the applicant, the
area to be affected, and whether the
criteria for approval to be met are rel-
evant and proper for consideration at
these conferences. Therefore, proce-
dures adopted by regulatory authori-
ties cannot unduly restrict public par-

ticipation at the conferences, and
must allow for full and free examina-
tion of all relevant issues concerning
the permit application.

§ 786.15 Public availability of information
In permit applications on file with the
regulalory authority.

Authority, purpose and basis for this
Section are discussed in 43 P.R. 41725
(Sept. 18, 1978), under Section '787.15.

1. Many industry commenters ob-
jected to the rqurements in proposed
Section 787.5(a) which allowed public
access to permit information. Some ob-
Jected to allowing the public to copy
permit information and others wanted
mandatory language used requiring
that certain information be kept confi-
dential.

Generally, all information contained
in a permit application on file with the
regulatory authority is to be made
available to the public for inspection
and copying, pursuant to Sections
102(1). 507(e), and 517(f) of the Act.
There are certain exclusions from this
general rule found at Sections
507(b)(17) and 508(a)(I2) and (b) of
the Act. These exclusions state that
certain information concerning the
coal seam Itself and other information
which Is required to be kept confiden-
tial under State law shall be kept con-
fidential

As exceptions to the general pur-
poses of the Act, these exclusions
should be interpreted narrowly. The
language used in the final rules pro-
vides for adequate exclusions. Other-
wise, all Information will be available
to the public. Comments suggesting
that copying of permit information
not be allowed were rejected, because
If information is publically available,
then It should be allowed to be dis-
seminated under Section 517(1) of the
Act.

2. One commenter expressed the
concern that unless Section 786.15(a)
(3) was deleted or limited, the State
could withhold reclamation plan infor-
mation essential to informed public
participation in the permit process.
This Section Is required by Section
508(b) of the Act. However, It should
be pointed out that this exclusion to
the public availability of information
pertains only to reclamation plan in-
formation required by Section 508(a)
of the Act, and not to any other
permit or bonding information re-
quired under other provisions of the
Act Moreover, State law is no longer
In effect in a Federal program. (See
Section 504(a)), of the Act.) Section
786.15(a)(3) will have no applicability
where the Office Is the regulatory au-
thority for a Federal program

3. One commenter expressed concern
that information required to be kept
confidential under Section '786.15 be
shared with the Office upon request.
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It was felt that no change in Section
787.15 was necessary, since informa-
tion sharing is adequately covered by
30 CFR 840.14 and 842.16.

§ 786.17 Review of permit applications.
Authority, purpose and basis for this

Section are discussed in 43 FR 41726
(September 18, 1978), under Section
788.12.

An additional Subparagraph has
been added to Section 786.17(a) in the
final rules, by transfer and modifica-
tion of material from proposed Sec-
tions 780.15(c) and 784.20(c). This ad-
dition Was made in response to com-
ments suggesting that coordination of
reclamation plan contents-of applica-
tions with fish and wildlife manage-
ment agencies be the respoiisibliity of
the regulatory authority, rather than
the applicant. Authority for Section
786.17(a)(2) of the final rules is Sec-
tions 102, 201, 501, 503, 504, 505, 506,
507, 508, 510, 515, 516, 517, and 522 of
the Act, The Endangered Species Act
(ESA), and The Fish and Wildlife Co-
-ordination Act, and regulations adopt-
ed by The-U.S. Fish and Wildlife Serv-
ice under the ESA.

1. Many comments were received
concerning, the schedule of violations
which permit applicants are. to make
available under Section 787.17(c). This
Section requires the the applicant list'
all viplations of the Act or other State
or Fdderal air and water environmen-
tal protection statutes or regulations
at any of its coal mining operations for
a three-year period proceeding the ap-
plication. If the regulatory authority
ascertains during the review .of a
permit application that violations of
those laws currently exist, then Sec-
tion 786.17(c)(1) would require that
satisfactory proof of the abatement of
the violation be submitted by the ap-
plicant to the regulatory authority,
unless the conditions of Section
786.17(c)(2) apply. Finally, until satis-
factory proof of abatement of those
violations is submitted, 30 CFR Sec-
tion 786.19(g)-(h) would preclude issu-
ance of a permit.

(a). Many commenters objected to
the language in Section 787.17(c)
which called for listing of all viola-
tions of "soil or water environmental
protection laws." (emphasis added.)
The commenters suggested that this
language be changed to "air orwater
.environmental protection" to be con-
sistent'with Section 510(c) of the Act.
Section 510(c) of the Act covers -"air or
water environmental protection" laws,
not "soil or water." The choice of
"soil" instead of "air" in the proposed
regulations was an oversight "and has
been changed to specify that viola-
tions of "air or water" environmental
protections laws are to be listed.

(b) There were also many objections
to the.requirement to list violations of
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laws outside the State in which the ap:
plication is filed. As is discussed in
detail in the preamble to Section'
778.14, the Office accepted these com-
ments, in part. The Office has con-
cluded that the regulations' Imple-
mdnting Section 510(c) of the Act
should include violations of all State
laws, rules, and regulations that are
adopted under Federal air or water en-
vironmental protection statutes and
regulations. Section 786.17(c) h~s been
clafified to indicate that only viola-
tions of those State laws which are
passed to implement Federal air or
water environmental protection laws
are subject to the final rules.

In addition, language has been
added at Section 786.17(c)(2), to allow
the regulatory authority to issue a
permit when, despite violations sub-
ject to Section 786.17(c), the applicant
is pursuing, in good faith, rights to ad-
-ministrative or judicial review of the
violations in direct appellate action.
This provision is explained in greater
detail in the preamble to Section
778.14. In addition, Section
786.17(c)(2) contains a further qualiff-
cation that if the appeal is lost at any
point by the applicant,- any surface
coal pmining operations being conduct-
ed under a permit issued according to
this Section must, be terminated until
the provisions of Section 786.17(c)(1)
are satisfied. This qualification was
deemed necessary because the policy
articulated by Congress no longer ap-

- plies. That is, pursuit of the appeal
can no longer be viewed as being com-
pletely in "good" faith once a stay is
denied or-the appeal lost on its merits.

3. One commenter asked that the
word "process" be defined as used in
the phrase' found in Section
786.17(c)(1)(ll): "violations which are
in the process of being corrected." Sec-
tion 786.17(c) implements Section
510(c). of the Act, which 'requires that
all permit applicants attach a schedule
of violations of air or water environ-
mental laws, as well as violations of
the'Act to their application. No appli-'
cation can be issued if any violation is
listed, unless it is shown that it has
been corrected, or is in the process of
being corrected in a manner satisfac-
tory to the governmental unit with ju-
risdiction over the violation. There-
fore, definition of the term "process"
would be left to the agency that origi-
nally charged the applicant with the
violation. The Office felt it unneces-
sary to add a definition of that term.

4. Many commenters asked that a
new Section be added to the regula-
tions to specify procedures for hear-
ings on permit denial for a demon-
strated pattern of violations pursuant
to Section 786.17(d). The regulations
provide the permit applicant with an
"opportunity for an adjudicatory
hearing ... as provided for in the reg-

ulatory program." Industry com.
menters wanted the procedures left
unspecified, and determined by the
regulatory authority.

The hearing on a pattern of viola-
tions is the only formal hearing pro-
vided for in the permit review process
prior to a decision being made by the
regulatory authority. If there is a find-
ing that the applicant has a demon-
strated pattern of violations then,
under Section 786.19(i), no permit can
be issued. An adjudicatory hearing of
this importance should be afforded
the same procedural safeguards as set
forth in proposed Part 789 for formal
hearings to review decisions on per-
mits. Therefore, language hias been
added to Section 786.17(d) which
specifies that all hearings on patterns
of violation shall be conducted pursu-
ant to the same procedures as are set
forth in 30 CFR Section 787.11. Sec-
tion 786.17(d) was not modified, there-
fore. However, this Section should not
be read so as to unfairly penalize the
permit applicant whose prior viola-
tions of the Act were caused by owners
who are no longer currently involved
in any way with the company. In such
circumstances, there would not be the
requisite "duration" t6 Justify a find-
ing that the applicant had compiled a
"pattern of willful violations of the
Act."

§ 786.19 Criteria for permit approval and
denial.

The authority, purpose, and bases
for this Section were, In general, dis-
cussed in 43 FR 41721-41723 (Septem-
ber 18, 1978), under proposed Section
786.15.

1. Because of reorganizing and re-
numbering of certain portions of the
regulations, editorial changes were
made in Section 786.19. In Subsection
(d) the phrase "The area within. .
has been deleted as being redundant.
In Subsection (e) the reference to 30
CFR 761.12(b) has been changed to
Section 761.11(c). In Subsection ()
reference to right-of-entry informa-
tion in 30 CFR 782.15 has been added.
Subsection (g) had been condensed by
simply referring to the applicant's
duty under Section 786.17(c) to submit
satisfactory information on Its history
of compliance. In subsection (m) the,
reference to 30 CFR 816.124 and
817.124 have been corrected, to Sec-
tions 816.133 and 817.133.

2. Many comments were received on
proposed Section 786.11 requesting
that a finding of completeness by the
regulatory authority be required be-
fore an application is submitted for
the public review process. As discussed
in the preamble- to final Section
786.11, the Office has agreed that such
a finding will be made at that point In
the permit process. In addition, under
final Section 786.19(a) such a finding
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will be necessary after the opportunity
for public participation, in order for
the permit application to be approved
or disapproved, as provided for under
Sections 510(a) and (b) of the Act. If
the application is not complete, then it
must be denied. If the applicant de-
sires to complete the application and
reapply, it must" be handled as a new
application.

3. Several comments were received
concerning the requirement in pro-
posed Section 786.15(e) that the regu-
latory authority find that a proposed
operation would. not adversely affect
any places listed in the National Reg-
ister of Historic Places, or any places
eligible for such -listing. The corn-
menters felt that-only those places ac-
tually listed should be protected and
that the word "eligible" should be de-
leted. The Office did not accept these
suggestions for the reasons set out in
the preamble to Part 761.

These same commenters also sug-
gested that proposed Section 786.15(e)
be amended to explicitly specify that a
permit could be issued, notwithstand-
ing adverse effects on a public park or
historical place, if its approval was
granted by the regulatory authority
and agency with jurisdiction over the
park or place. These comments were
not accepted because additional lan-
guage was unnecessary.- Section
786.19(e) of the final rules cross-refer-
ences to Section 761.11(c) of the final
rules. The latter Section contains the
exception langugage suggested by the
commenters.

4. Several comments were received
on proposed Sections 786.15(g) and (h)
which require findings by the regula-
tory authority concerning the appli-
cants history of compliance. One corn-
menter felt that the grounds for
denial of a permit under those Sec-
tions were being interpreted too nar-
rowly. It was argued that a denial
should also be based upon previous
permit revocations, bond forfeitures,
violations for mining without a permit,
or any other failure to comply with
the Act.

5. Several commenters suggested
that the violations considered in deter-
mining a pattern of violations should
be limited to those which occurred
within the past five years. Section
786.17(d) is based upon Section 510(c)
of the Act. This Section of the Act
places no time limitation upon the vio-
lations to be considered. Research of
the legislative history reveals no indi-
cation that Congress intended that
Section 510(c) of the Act be limited-
only to violations occurring in the last
five years. Indeed, a long and continU-
ing history of past violations is the
most compelling case for inyoking this
provision.

The Office is aware that many
States will not issue permits to opera-

tors who have had previous permits re-
voked or bonds forfeited. As a more
stringent enforcement tool, this would
not be precluded by either final Sec-
tions 786.17(d) or 786.19(1). These Sec-
tiobs require permit denial after a
finding that an operator has a demon-
strated pattern of violations. Although
this finding could be made upon the
basis of a number of violations which
may not have resulted In a revocation
or forfeiture, it would also be proper
for the regulatory authority to consid-
er any revocations and forfeitures, as
well as all other failures to comply
with the Act.

In order.to make clear that a permit
applicant must have a history of com-
pliance with all portions of the Act,
and not just Title V. final Section
786.19(h) had been added to require a
finding that an applicant has paid all
applicable reclamation fees required
under Title IV of the Act.

5. One commenter suggested that
proposed Section 786.15(h) be revised
so that violations to be considered in
determining a pattern of violation be
limited to those occurring in the past
five years. This same comment was
made in relation to proposed Section
788.12(d) which sets forth the require-
ments for the determination of a pat-
tern of violations. The Office has de-
cided that the regulatory authority is
not to be so limited In considering past
violations. Discussion of this decision
is found in the preamble to final Sec-
tion 786.17.

6. A few commenters contended that
there was no Justification In the Act
for proposed Section 786.15(1). This
Section requires that the regulatory
authority find that a proposed oper-
ation will not be inconsistent with
other actual or anticipated surface
coal mining and reclamation oper-
ations adjacent to it. Section 510(b)(3)
of the Act requires that the regulatory
authority assess the probable cumula-
tive impact on the hydrologic balance
of all mining anticipated in an area. In
addition, it must also find, prior to ap-
p roval, that a proposed operation will
minimize damage to the hydrologic
balance outside the permit area. This
requirement is provided for in Section
786.19(c).. In addition Sections
508(a)(3) and (8) of the Act require a
description of the proposed postmin-
Ing land use be "compatible with adja-
cent land use", and Section 508(a)(7)
of the Act requires a timetable for
each step in the reclamation plan.

These provisions of the Act demon-
strate the Congressional intent that
surface coal mining operations be well
planned and coordinated before,
during and after the actual conduct of
operations. Section 786.19(j) enables
the regulatory authority to insure
that adjacent operations are worked in
a coordinated manner, and not at

cross-purposes to each other. This will
help minimize adverse Impacts on any
other operation, the environment, or
the public.

Related comments suggested that
prpposed Section 786.15(t) be revised
to specify that the rules relate gener-
ally to consistency with land uses on
adjacent property. This was not done
because the issue of consistency with
uses of adjacent land-use is separately
addressed In Section 786.19(m), which
cross-references to 30 CFR
816.133817.133. The latter Sections re-
quire consistency at 816.133(cX1) and
817.133(d)(1).

In addition, these same commenters
suggested that proposed Section
786.15(1) be revised to specify explicit-
ly that operations on adjacent proper-
ty be reasonably anticipated. This sug-
gestion was not adopted by the Office.
The text of the rule implicitly includes
that It will not be-invoked unless it is
reasonable to expect that surface coal
mining and reclamation operations
will be conducted on adjacent land
during the term of the permit in-
volved. Therefore, the regulation was
retained at final Section 786.19(j).

7. A commenter felt that proposed
Section 786.15(k) should be revised so
that all special demonstrations re-
quired in the permit application for
operations on prime farmland be re-
quired findings under this Section.
Since specific information and find-
ings for such operations are required
under final Section 785.17, the Office
believes that It is unnecessary to
repeat them in Part 786. However, for
operations involving alluvial valley
floors, the Office has added the re-
quirement for a finding that the appli-
cant has satisfied Section 785.19. Cri-
teria for approval of other specific cat-
egories of mining are found in Part
785 of the regulations.

8. Two commenters felt that there
was no Justification in the Act for pro-
posed Section 786.15(m). This Section
requires a finding by the regulatory
authority that all special approvals re-
quired by Subchapter K have been
made. Sections 102(c) and 510(b) of
the Act set forth the general require-
ment that surface mining operations
not be conducted where reclamation
as required by the Act is not feasible.

'In order to insure that this mandate is
carried out, numerous facets of a pro-
posed optration and reclamation plan
require specific approval by the regu-
latory authority, as opposed to general
approval of the whole permit. The
finding made by the regulatory au-
thority under this Section insures that
the regulatory authority will perform
a last check to make sure all such spe-
cific considerations and approvals
have been completed. Because this re-
quirement is essential to prevent
damage to the environment caused by
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practices 'whichcould render necessary
reclamation mnot -feasible, the regula-
tion has been retained.

9. Section 786.19(o) was added to the
regulations pursuant to :consultation
.with the US. FLsh and Wildlife Serv-
ice :(-WS) of the Department. In ac-
cordance with Section 7 :of -the Endan-
:gered Specials Act nf 1973, and 50
:CER Part 402, the Office -was Tequired
to consult -with the 7WS in regard to
the Office's permanent program regu-
-lations.

This consultation Tesulted in the
.FWS aldng specific -recommenda-
tions for modifications or additions to
the -proposed -permanent regulationi
These proposed -changes 'were suggest-
ed in order to insure that the protec-
tion granted threatened or endangered
species and 'critical habitat under the
Endangered.Specles .Act 'would be pro-
vided under the Office's permanent
xegulations. These recommendations
.were adopted, under authority -of Sec-
tions 4 and 7 of "the Endangered Spe-
cies Act of 1973; 50 'CF art 402; and
Sections 102, ;201. 501, 503, 504, -507,
508, 510, 515, 516, 517 and -22 of 'the
Act.

786.21 Criteria for permit approval -or
denial: Existingstructures.

This'Section has been added to the
final rules in response to comments so-
licited at 43 Fed..Reg. 41735 (Sept. 18,
197B8), regardingstructures -which exist

-prior to the approval nf a State nr
Federal program in.a -particular State.
'As Is explained n further detail in the
preamble to 'Subchapter A, the Office
has adopted final rules 'which author-
dze 'pecial treatment in the applica-
tion of the requirements -of 'Sub-
rhapter K to existingastructures.

Existing structures are defined at
Section .701.5 of the rules. Section
701.11(e) establishes the applicability
,of Subchapter K to- those structures.
'Undir Sections 180.12 .and -784.12, the
operation and xeclamation plan por-
'tions -f permit application will have to
testablish how the applicant'ill,effect-
compliance 'with the applicability re-
quirements of Section 7j0Llle). -Sec-
tion 786.21 establishes the criteria -by
which the regulatory authority is to
decide whether the applicant has
3nade a sufficient demonstration that
the proposed operations will be con=-
ducted .in °compliance with the appli-
ralility requirements nf Section
-701.11(e). -The authority, :basiis=d
.purpose for, these criteria are dis-
cussed in 'the preamble, to 'Section191.11(e). •

b,786.23 Permit approval or' denial -ac-
tions.

Authority, purpose and basis for this
Section are :dliscussed in 3 MR. 411726
(September 18, 1978), umnder Section
788.13:

RULES AND REGULATIONS

L Many commenters objected to the
requirement in proposed Section
'-8813(b)(i)(i) that all existing oper-
ations obtain mew permits within eight
nonths of the approval of a perma-

ment regulatory program. Most Dom-
:menters suggested that the regulatory
authorities be given flexibility con-
cerning when to issue new -permits
:during the initiation of a xegulatory
program. Others ;suggested that the
.exception for new permits issued
during the initial program found in
Section 77113 1e expressly repeated in
this Subsection.,

Sections 506(a) and 502(d) of theAct
require that the -egulatory authority
"rant or deny" a 'ermit'within eight
months Of approval of a State 'pro-
gram. 'Therefore, suggestions .that reg-
ulatory authorities be 'allowed more
than eight mnonths to grant or deny
mew'permits must be rejected. Howev-
er, Section 506(a) xf the -Act also
allows -operatom with new permits
isined In the initial program to :contin-
'ne ,operating under these permits past
the 2iglt uionth -deadline, as long as
they have made application for a per-
-nanent program. 'permit. These Te-
guirements have been implemented by
Section 7713(b) of the regulations.
.Reference to Section 1713 has -been
added to thIs Section in: order that
there be mo 'onfusion concerning time
limits for actions mn -permit -applica-
tions. To clarify the xtatus of applica-
tions subniitted after the two month
deadline set forth -in Section 771.13,
new language has been -added in Sec-
tion 7823Cb)(1)WCii). .Allsuch late ap-
plications will be handled as :applica-
tions submitted during subsequent vp-
'eration ,of the permanent regulatory
program under Section 7B6,23(b)(2).
Therefore, -n operator of .an ongoing
mine who slatein submitting his per-
manent program. permit application
runs the 'risk of having to cease oper-
ations, if . mew permit is not issued
eight mnonth2s after the approval of the
'penaentprogram.

:2, Several industry icommenters sug-
gested that there -be fnther -time
.limits 'placed -upon regulatory authorl-
'ties for 'processing permit -pplications
-under proposed Section 288.13(b)W,
Under that Section, the regulatory au-
thority-was to approve 'or disapprovea
permit application -within j0 -days of
the informal conference, or 'within a
reasonable time if no informal eonfer-
ence is held. The informal conference
is to be held .within aeasonable time
aftera request for isuch 'a ronference,
pursuant to final Section 786.14. This
neans that a -permit application for

which no informal conference has
been xequested within apprnximately
.6D days .after submission of the appli-
,cation to the regulatory authority
(four'eeks. f -newspaper'otice publi.
cation, plus 30 days romment -period),

'would -be processed in little more than
the 60-day period. An :application for
.which a -conference has been held
,could'be processed In as little s 80
days (four weeks of motice publication,
plus 30 days comment period, plus :14
days notice -of conference, -plus a Tea-
zonable time for a decision).

No specific time limit has beene-st in
the final rules. Alternatives suggested
dealt with various specfic -times for
the processing of ;pplications. These
times xanged from 60 days to six
" nonths. However. the present regula-
tions expressly allow each regulatory
authority to set its own maximum
time limit depending upon the criteria
of Section 786.23(b)(2)(i). Because of
the difference of the size, duration
and types of mining in different
States, and even between different
-permits within -a State, the Office has
determined that flexibility for thexeg-
ulatory authority should be retained
n the regulations. Therefore, ,com-
ments suggesting that further spdclflo
time limits be set have not been oc-
repted. It 'will be inthe 'bett interest of
, all parties to have expeditious process-
ing of applications, but in those vcer-
tain cases 'which require Judicious con-
.sderation of the complex data re-
,quired in applIcations, the regulatory
authority should have as much flexi-
bility as possible concerning time of
processing.

3. Oneo commenter was. concerned
that if an informal conference was
,held and it was later determined that
a pattern of violations hearing was xe-
:quired on an application, that ,under
Section 1786.23(b)(3) there 'would not
he enough time !for the regulatory au-
thority to consider :other aspects of
the application after 'a decision was
,rendered -on the. "pattern of 'vola-
tions" hearing. No change n the regu-
lations was considered -necessary. The
xegulatory.authority-ould not be pro-
cluded from hearing and processing
other aspects-of the permit during the
time that a "pattern of violations"
iearingwas conducted. Because of the
time involved in such a hearing, the
regulatory authority vould have more
time than usual to process the permit.
In addition, the -present Tegulations
:state that mo time limit can expire
during the pendency of pattern ,of -vo-
lation hearing under Section 78617(d).

4..A commenter asked that ,the Yegu-
latory authority be required 'to attach
a fact hseet orfindingDf fact to Its de-
cision igranting -or denying permilt ap-
plications under Sections 786.23(c) and
'786.23(d). As-proposed, the regulations
required that the xegulatory authority
state the reason for its decision. The
!conunenter was concerned that such
broadlanguage would lead to tdecisions
filled with conclusory statements
'which would prevent meaningful
xeview of those 'provisions. It was .sug-
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gested that the bases for the decision
be set forth explicitly in the form of
findings of fact or a "fact sheet", and
that the proposed fact sheet be mod-
eled after the proposed Environmental
Protection Agency regulations to be
found at 40 CFR 124.43, which call for
such fact sheets on draft NPDES per-
mits. The commenter was also con-
cerned that previous State regulatory
practice provided inadequate explana-
tions for decisions on permit applica-
tions.

The Office believes that Section
786.23(c) already provides an adequate
level of bxplanation for decisions.
However, the wording of the regula-
tion has been changed to require that
the regulatory authority give its "spe-
cific" reasons for the decision. The
form of the decision is not dictated by
the regulations, however. Hopefully,
this will strike a reasonable balance
between the need for applicants and
citizens to know the facts and reasons
behind a regulatory decision, and the
need of the regulatory authority for
ease of administration. A regulatory
authority should ordinarily list the
specific facts. and reasons behind each
decision in order to limit the number
of issues in any appeal.

5. Several industry commenters ob-
jected to public notice of regulatory
authority decisions on permit applica-
tions. Some objected to sending the
decision to anyone but the applicant
and others to the publishing of a sum-
mary of the decision in a newspaper.
Others objected to notification of the
Office's Regional Director and local
governmental units. Section 514(a)-(c)
of the Act however,'requires that the
actual decision be sent to the appli-
cant and all parties to the informal
conference. Also Section 510(a) of the
Act requires that notice be sent to
local governments. Since the Office
would still have enforcement responsi-
bility under permanent State pro-
grams, it would be necessary for copies
of all permits issued to be on file with
the Office. In addition, under Section
514(c) of the Act, any person whose in-
terests are or may be adversely affect-
ed by a decision on a permit applica-
tion (regardless of their participation
in the review of the application) 'has
the right to file for administrative
review of the decision by the regula-
tory authority. A newspaper advertise-
ment would be essential in order to
notify the public of the decision.
Without this notice, adversely affected
persons would lose their last opportu-
nity to protect their rights because
Section 514(f) of the Act limits the op-
portunity for judicial appeal to those
who participated in the formal admin-
istrative hearing reviewing the deci-
sion of the regulatory authority.
Therefore, newspaper notice provi-

sions are also retained in the final
rule.

§ 786.25 Permit terms.
The authority, basis and purpose of

this Section was explained under Sec-
tion 786.11 in 43 FR 41720 (Sept 18,
1978):

1. Several conmenters suggested
that proposed Section 786.11(a)(2) be
revised since a specified longer term
may be needed to allow the applicant
to obtain necessary financing for
equipment and opening an operation.
Section 506(b) of the Act states that a
longer term may be granted "... if
the applicant demonstrates that a
specified longer term is reasonably
needed to allow the applicant to
obtain necessary financing for equip-
ment and opening of the operation
.. " Based on this, Section 786.25 was

revised in the final rule.
2. Additional commenters suggested

that the need for confirming this fi-
nancial need in writing was unwar-
ranted. However, Section 506(b) of the
Act provides that the applicant shall
demonstrate that a longer term Is
needed. The Office has determined
that confirmation in writing is the ap-
propriate method to demonstrate that
a longer fixed term is, in-fact, needed.
Therefore, this Section has been re-
tained as proposed.

§ 786.27 Conditions of permits General
and right of entry.

The authority basis, and purpose for
this Section was explained under Sec-
tion 786.12 of 43 FR 41720 (September
18, 1978):

1. Several commenters contended
that warrantless entries by State and
Federal inspectors would contravene
the Fourth Amendment to the U.S.
Constitution and suggested that pro-
posed 786.12 (b) be deleted. Based
upon a review of the Act's legislative
history and relevant case law, the
Office has found warrantless entries
by State and Federal inspectors to be
lawful and proper under the Act. (See,
In Re Surface Mining Litigation, 456
F. Supp. 1301, 1317-1319 (D.D.C.,
1978).) The Office has determined
that warrantless entries are necessary
for proper administration and enforce-
ment of the Act, and this Section was
therefore retained in the final rules.

2..Other commenters suggested that
Section .786.27(b) be revised so that
entry to minesites was "at reasonable
times." Section 517(b)(3) of the Act
uses the term "at reasonable times"
only when access to and copying of
any records is necessary, or Inspection
of any monitoring equipment or
method of operation Is necessary.
However, the Act does not state that
the right of entry of authorized repre-
sentatives be exercised only "at rea-
sonable times." Entry at all times Is

needed to insure for effective compli-
ance by on-going operations. As a
result, the rule was not revised. A few
cornmenters contended that all of
paragraph (b) should be deleted, since
the provisions of those Sections are
stated in the Act or Subchapter L of
the regulations. Since Section 786.25
deals with general conditions of per-
mits as to right of entry and Sub-
chapter.L deals with the exercise of
that right during inspections, -the pro-
visions were not deleted. However, sub-
paragraphs (b)(1i)-(li) of proposed
Section 786.12 were deleted from Sec-
tion 786.27, since they would be
merely duplicative of Parts 840 and
842.

3. Several cornmenters stated that
there was no authority under the Act
for requiring accompaniment of State
inspectors by private persons. Other
commenters felt that Section 786.27
was too broad, because It did not speci-
fy in what instances a private citizen
could accompany an inspector. Re-
garding citizen accompaniment of
State inspectors, the Office decided
not to change the final rule for the
reasons explained in the preamble to
Subchapter L., Commenters objecting
to the breadth-of the proposed rule
were, however, correct, in objecting
that It was not limited to citizens who
had made a complaint to the regula-
tory authority. Thus, - Section
786.27(b)(2) was revised to state that a
person may accompany an authorized
representative on an inspection when
the inspection Is in response to an al-
leged violation reported to the Office
by that person.

4. A few commenters contended that
revisions should be made to Section
786.27(b) to assure that (1) private
persons are properly attired with
safety apparel upon entrance to a
minesite and (2) all private persons en-
tering a minesite would be required to
waive all claims against the operator
for injuries received while on the
property. These suggestions were not
accepted. It has been the Office policy
that all inspectors be properly attired
with proper safety apparel before en-
tering a minesite. Also, private persons
entering a minesite must be under the
control, direction, and supervision of
the authorized representative. As a
result, an authorized representative
would not allow a private person to
enter a minesite, unless he or she was
properly attired with safety apparel.
As for the liability question, ordinary
tort law principles can be used and
some States may have specific laws or
regulations with regard to liability.
See also discussion of this issue in the
preamble to Part 842. Therefore, no
change was made in the regulations as
a result of this comment.

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979

15103



15104

§ 786.29 'Conditions of -permits: Environ-
inent, public walth and safety.

The statutory authority, basis and
purpose for this-Section was explained
under Section 786-13 at 43 7R 41721
(September 18, 1978):

1. A few commenters requestedthat
the entire Section 786.29 be deleted'as
having no Justification. This Section,
like Sections' 786.25 and 786.27 sets
.forth general terms and conditions to
be attached to all -permits as well .as
special conditions to be attached to
certain types of permit. Subsection
(a) places affirmative responsibilities
on operators td report and remedy
events -of noncompliance. ,Subsection
(b) places affirmative responsibilities
on operators to dispose" of materials
.produced by pollution control devices
In an environmentally acceptable
manner. Subsection Cc) allows the reg-
iflatory -authority to place special con-
ditions on permits in order -to protect
the -environment in situations not spe-
-cifically bandled in the regulations.
The Office feels this Section is neces-
sary to carry 'out the environmental
protection purposes of the Act Tound
in Section 102 (a) and-(d), andretained
It int he final rifles.

2. Another commeAter suggested
that a. .new Subsection be added to
-allow the pernittee 15 days to revise
mny conditions attached to -a pennit
and comment on -them. This sugges-
tion was rejected because anaddition
-s unnecessary. If a pernittee is dissat-
isfied with any conditions, -he or she
can appeal -the decision 'of the regula-
tory authority under Section 787.11.

3. Several commenters state that
warning a person who mag be adverse-
,ly -affected by noncompliance, as xe-
iquired by Subsection (a)(3), would be
an unnecessary burden to the opera-
tor. These ,commenters recommended
that the provision be deleted. They
'felt the operator should not have to
worry about who may be adversely al-
fected in noncompliance situations
which -quite obviously do not threaten
the health or.safety of the -public.

This Subsection "has -not 'been de-
leted, however. -One -of the purposes -of
the Act is to protect society and the
'environment from the -adverse effects
uf surface coal mining operations. Sec-
tion 786.29(a)(3) helps assure that this
provision of'the Act is implemented. A
few 'commenters also suggested that
this Section be re-worded for -clarifica-
tion. -This was 'done-to narrow the rule
so that It now states 1.. ,. any 'erson
whose health and safety Is in immi-
nent dlanger due to moncompliance.'
Thisrevision implements the -wording
"Imminent idanger to health and
safety to the Ipublic" which is defined
in Section 701.5,of the regulations.

4. One xcommenter :recommendedde-
letion rof -Section -786.29(b) as unneces-
sary and outside the scope'of the-Act.

*RULES AND REGULATIONS

It was the rommenters position that
the requirements of Subsection (b)
were already being administered under
the Clean Water Act. The Office be-
lieves, however, that the requirements
in Subsection (b) in no way supersede
or modify the Clean Water Act and
will help insure that the goals of both
-that -Act and SMCRA will be met.
Therefore, the regulations have not
-been changed.

:5. -Several commenters objected to
Section '786.29 (c) as being vague and
not required by the Act. This Subsec-
tion allows the xegulatory authority to
attach special permit conditions. The
Office -considers this authority a criti-
-cal element for any rational Tegula-
tory system. The performance stand-
-ards -of the xegulations contain dozens-of provisions which establish generally
applicable rules, but provide :for regu-
latory authority approval -of "alterna-
-tive" ways to comply with the per-
formance standards. 'The determina-
tion of whether and to -what extent an
alternative should be authorized will
irequire a spec ific written regulatory
-decision, -so that the -gency, olperator,
and public will clearly -understand
what specific legal Tequrements are
being applied to the operator. Further,
these specific determinations need to
be reflected in the permit to be bind-
ing and enforceable, since the enforce-
ment provisions of the Act speak'-of
qiolation-of permits.

This authority is also :iecessary
-since there will invariably arise situa-
tions where the 'proposed operations
have-the :potential to -cause adverse en-
,vironmental impacts, but the solutions
for these problems re not specifically
-given-by the regulations-orSection515
-of -the Act. Indeed, Congress recog-
-nized this problem by requiring the is-
suance :of cessation orders for "signifi-
cant, imminent environmental harms'"
but that provision only deals -with on-
going operations, -not :prevention of
such barms which -can be identified
during the permit' process. Because
the Office -believes the -regulations
should, to the -extent practical, ensure
that potential -problems raised by pro-
posed operations be adequately han-
dled In -the permit phase, 'the authori-
ty -of -regulatory -authorities to impose
special conditi6ns h-as been retained.
-However, in order -to clarify the situa-
tions in which these special -conditions
maybe added, the language-of the reg-
ulations "has -been changed to specify
that they may be -imposed to -prevent
environmental harms -and to ensure
cbmpliance vhen alternative methods
of-meeting the-performance standards
of1theAct.

PART" -787-ADMINISTRATIVE AND
JUDICIAL -REVIEW OF DECISIONS
BY REGULATORY AUTHORITY ON
PERMIT APPLICATIONS

.Part 787 was Part 789 In the pro,
-posed regulations.

§ 787.11 Administrative review.
Authority, purpose and basis for this

section are discussed in 43 FR 41727,
(Sept. 18, 1978). As proposed, 787.11
concerned the procedures to be fol-
lowed by a regulatory authority at the
adjudicatory hearing to review the de.
cision on the approval or denial of a
-permit application. Sections 514(c), (d)
and (e) of the Act set forth the mini-
-mum procedural requirements for -ad-
judicatory hearings on permit uctions.
'The proposed regulations basically re-
peated the language of these sections,
-In the preamble to the proposed regu.
lations, the Office solicited comments
on -whether more specific procedural
.requirements should be adopted,

1. Some commenters pointed out dif-
ferences between Federal, State and
Federal lands programs, but suggested
that the pr~cedures for each program
be as close as possible for consistency's
sake. Two commenters wanted to -be
sure -that an Admininstrative Law
Judge would hear appeals under Fed-
eral programs. Some commenters rec-
-ommended that the following specific
-additional procedural requirements be
Included: (a) Final decisions In a hear-
ing should include findings of fact and
conclusions .of law and a "fact sheet"
similar to that required under
.USEPA's National -Pollutant DIS-
charge ElImination System (NPDES)
pernit regulations; (b) Specification of
a "presiding officer," who would have
the Dower to administer oaths, Issue
subpoenas, rule on evidence, regulate
the hearing, hold prehearing confer-
ences and make recommended deci-
sions; (c) Provide for -Tlght to present
oral or documentary evidence, and
cross-examine 'Witnesses; (d) Provide
for the Tight of the parties -to submit
proposed findings -of fact and conclu-
sions of law at the 'end of the hearing;
le) Prohibit ex parte contacts between
persons deciding hearings and parties
to -proceedings which Include the staff
of the -regulatory authority; and (f) In-
clude -provisions to ensure that an -ih-
formal ,conference -under Section
-786.14 is an udjudicatory hearing.

2. The Office has 'decided to adopt
the suggestion that Section 787.11 dis-
tinguish between -adjudicatory hear-
-ings for Federal, State and Federal
lands programs, because of the -statu-
-tory and Institutional -differences be-
tween -the three programs.

3. 'Regarding State programs, the
Office has -decided -to Accept the xug-
gestion that the regulations be modi-
tied to specify that, in addition to 'the
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procedural devices specifically enu-
merated in Section 514 (c) and (e) of
the Act, the adjudicatory hearing
must provide for right to prehearing
discovery and for decision of the rdgu-
latory authority to be in the form of
findings of fact and conclusions of law.

Specification of discovery rights is
particularly necessary, as commenters
pointed out, in preparing for the, corn-
plei:, site-specific -technical issues in-
volved in coal mining permit hearings.
Furthermore, discovery is implicit in
the specifications of Section 514(e) of
the Act which allows the regulatory
authority to subpoena witnesses or
other evidence. Discovery merely en-
sures that this subpoena power can be
exercised prior to the hearing in order
to provide rational fact finding and
assist the parties in evaluating settle-
ment possibilities.

Findings of fact and conclusions of
law are required as a matter of due
process in adjudicatory hearings. Fur-
ther, as commenters pointed out, judi-
cial review (provided for in Section
514(f) of the Act) is impossible unless
adjudicatory hearing decisions are ac-
companied by specific reasons for the
decisions.

4. One commenter suggested that
Section 787.11 be modified to state
specifically which party has the
burden of proof in the administrative
hearing. The Office accepted this com-
ment for nation-wide consistency, and
Section 787.11(b)(5) was inserted to
place the burden on the party seeking
to reverse the decision of the regula-
tory authority in accordance with gen-
eral principles of-administrative law.

5. The Office has decided not to re-
quire that an adjudicatory hearing de-
cision be accompanied by a "fact
sheet," since the findings of fact and
conclusions of law provision is ade-,
quate to insure that the hearing deci-
sion explains in detail the rationale of
the regulatory authority. The Office
has also decided not to require the
State program hearings be conducted
by a particular "presiding officer,"
since the States may have hearing
bodies with a panel of decision makers,
thereby rendering the "presiding offi-
cer" concept irrelevant. Also, the State
programs need not necessarily require
the right to present oral testimony in
all cases, as the constitutional guaran-
tee of due process may be statisfied by
written submission of evidence, so long
as an adequate oppportunity to re-
spond is allowed. See, e.g., 5 U.S.C.
Sections 554, 556, and 557.

6. Regarding the prohibition on ex
parte contacts, due process does not
prohibit all ex parte contacts, such as
between a presiding examiner and the
head of an agency. However, ez parte
contacts between representatives of
parties and the decision maker of the
hearing are prohibited. See e.g., 5
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U.S.C. Sections 554(d), 556, and 557.
Therefore, ex parte contacts between
the hearing authority and any of the
parties before it is prohibited. This
does not preclude, of course, meetings
between only the parties themselves.

7. The Office has decided not to re-
quire that informal conferences under
Section 513 of the Act and Section
786.14 of the rules be governed by
rules applicable to formal adjudica-
tory hearings, since Congress clearly
intended those to be truly Informal.
Compare In re. Surface Mining Regu-
lation Litigation, 456 F. Supp. 1301,
1322 (D.D.C. 1978).

8. Federal programs and the Federal
lands program will, in general, be gov-
erned by procedures required by 5
U.S.C. Section 554 and rules of the De-
partment's Office of Hearings and Ap-
peals (43 CFR Part 4). Rules for that
Office, which were promulgated re-
cently, have reserved space for pro-
ceedings on permit matters under the
Act. Accordingly, consideration of
what specific provisions should be re-
quired for these matters will be made
In the process of proposing and pro-
mulgating amendments to 43 CFR
Part 4.

9. To ensure that the right to a 5
U.S.C. Section 554 hearing required by
Section 514(c) of the Act is afforded
under Federal lands programs, appeals
from the initial decision of the De-
partment to either grant or deny a
permit on Federal lands will be made
directly to the Department's Office of
Hearings and Appeals. See Section
787.11(c). Proceedings before the
Office will be governed by rules sup-
plementing 43 CFR Part 4.

10. As is discussed In the preamble to
Section 786.14, the Office accepted
comments suggesting that the right to
an adjudicatory hearing be provided
with respect to decisions of regulatory
authorities to approve or disapprove
applications to conduct coal explora-
tion in which more than 250 tons of
coal is to be removed In any one loca-
tion. This was done by cross-referenc-
ing to Section 787.11. Appropriate revi-
sions were also made to Section 787.11
to include these appeals within Its
scope. Similarly, the requirements of
Section 787.11 have also been made
applicable, as suggested by com-
menters, to Section 786.17(d) hearings,
Section 788.11 hearings, and to review
of the decision of the regulatory au-
thority under Sections 788.17-788.19.

11. Some commenters objected to
the provision of proposed Section
789.11(c)(4). One objected that it
should not be applied to existing oper-
ations, while another argued that It
should be equally applicable to re-
quests for stays of permit issuances.
The Office has not modified this pro-
vision in the final rules which appears
at Section 787.11(b)(2)(iv). There Is no
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basis In the Act to distinguish between
existing and new operations as to this
condition on the grant of temporary
relief. Either should be authorized to
be conducted only upon a clear demon-
stratlon that reclamation will be feasi-
ble, which js not appropriately deter-
mined in a preliminary relief hearing,
as was explained In the preamble to
the proposed rules. Moreover, existing
operations will not have held perma-
nent regulatory program permits, so
there will be no status quo to be re-
stored by temporary relief. The Office
also feels the provision is not inequita-
ble. Where persons seek temporary
relief to stay the approval of a permit,
there is a status quo (e.g. no permit)
which can be restored.

§787.12 Judicial review.
The authority, basis, and purpose

for this section were explained at 43
FR 41728 (September 18, 1978), under
Section 789.12. The rule was modified
to clarify that It als? applies to Feder-
al lands programs under authority of
Section 526(a)(2) of the Act.

PART 788-PERMIT REVIEWS, REVI-
SIONS, AND RENEWALS: AND
TRANSFER, SALE AND ASSIGN-
MENT OF RIGHTS GRANTED UNDER
PERMITS

In order that all permit actions
taken subsequent to the granting of a
permit could be found in one location,
to condense the size of the regulaffbns,
and to minimize cross-referencing, pro-
posed Parts 790, 791 and 792 have
been combined into one new Part 788.
Because of this combination, editorial
changes have been made In Sections
788.1 and 788.2.

§ 788.1 Scope.
Authority, basis and purpose are dis-

cussed in 43 Fed. Reg. 41728 (Sept. 18,
1978), under Parts 790, 791, and 792.

§ 788.2 Objectives.
Authority, basis and purpose are dis-

cussed in 43 Fed. Reg. 41728 (Sept. 18,
1978), under Parts 790, 791, and 792.

§ 788.3 Responsibilities.
Authority for this section is found in

sections 102, 201(c), 501(b), 503(a), 504,
506, 507, 508, 509, 510, 511, 513, 514,
515, 516, 517, and 701 of the Act. Be-
cause of the combination of three
parts into new Part 788, a new Section
788.3 has been added which sets forth,
first, thd responsibilities of regulatory
authorities in taking permit actions
subsequent to the granting of the
original permit under regulatory pro-
grams. This section also specifies the
responsibilities of persons conducting
surface coal mining and reclamation

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



.operations with respect to changes, certain special categories of mining'by
,modifications, renewals, -and revisions Section 515(b)(16), 515(c) and 515(e) of
of permits after they -are originally the Act. Section 788.11 is 'proposed to
granted, -and of persons -who attempt generally implement these require-
-to succeed to-rights granted mnder per-: ments, along mith similar provisions
-nits by transfer, sale, or assignment-of for the -special categories of mining at
Tights. This section has 'been added ai Section '785r.13, 785.16 'and 785.18 of
an-aid to users of the xegulations and. this:Subchapter.
-does not -establish any responsibilities :2. Several commenters suggested
-hich 'were not included in 'proposed that this section be anodified to± allow
iPart7'90,791, or 792. 'the regulatory authority 'to revoke a

permit 'through the review process.
~§ 788.5 Definitions. These -comments 'were rejected. Sec-

Authority for this section is sections 'tion 511(c) -of the-Act allows the regu-
102, -201(c), 501(b), 503, 504, 50, 507, latory authority to require 'Reason-
7508(a), '509, 510, 511(b), 515, 516, 517, able revision or modification -of the
and.519 of the Act. permit pr6visions;"during the review

In response to a comment directed -rocess. Sufficient mechanism is pro-
to proposed , section -792.12(a) vided in other sections of the regula-
(788.18(a) in the final rules), the office tions for the revocation of a permit
has added definitions -for the- terms <SeeSubchapter L).
"successor in interest" and "transfer, -3. Many commenters suggested that
assignment, 'or sales of rights." The 'modifications be made to this section
commenter was concerned that actual to allow citizens to petition the regula-
transfers -of effective -control -would tory authority to conduct reviews of
not'necessarilybe subject to prior reg- existing permits. The regulatory au-
ulatory authority review and approval. thority -has plenary power under the
if these terms were not specifically de- Act -and regulations to deal vith the
fined. As defined, these terms will in- overall plans and operations during
elude any change in ownership or in review of the ermit application, the
the person actually exercising the mid-term review, and the renewal
rights to mine. For example, these process. In addition, It canordercessa-
terms woul'include all subcontractors tion 'of an operation at -any time for
-vho actually peiform the mining who any imminent harms :or hazards cre-
,were mot listed in the original applica- ated by. the operation. -(See Sub-
tion pursuant to S.ections 788.13(a)(5),. chapter L). Therefore, the right to pe-
783.13(a)(5) and 778.14, 783.14. This is tition for Teview was considered unnec-
necessary so that the regulatory ;au- essary to protect cltizens rights. Con-
thority can determine the suitability cerned citizens can also file citizen's
of the person actually conducting the complaints and participate in the
surface coal mining and reclamation review and renewal process.
operations involvedunderthe.substan- , 4. A commenter requested that
tive-criteria of 788.17-88.18. , public notice and opportunity to

The definition .of successor-in-inter- . submit comments be'addedto thissec-
est is provided to insure for -consisten- tion. The Office rejected this sugges-
cy with use of the term "transfer sale, tion. 1f citizens believe that an oper-
or assignement of rights" -within the ationis in violation of the Act or regu-
same pr similar context in those See- lations, or is -creating -danger to the
tions. The definition of "transfer, sale public or the environment, they can
or assignment* of :rights" is based -on file complaints with he regulatory au-
the common understanding -of those thority or -OSM 'under Subchapter 'L.
terms to include any -effective shift in -In investigating the ;complaint, the
control over rights, in addition to tech- regulatory authority will necessarily
nical changes ' in ownership. See -review the pastperformanbe of theop-

ZBlack'!s Law Dictionar_ at :153, 1669 eration. Moreover, hduring the periodic
.C957.ed.). review,. the regulatory authority will

have to consider complaints which§ 788.11 Regulatory authority review of have been filed:agaInst the operations.
outstanding perndts. 5. A commenter objected to the

Authority, purpose, and basis for office setting times for permit reviews
this sdction are discussed in 43 Ted, as per "proposed Section 788.11(a),
.Reg. 41728 (Sept. 18, 1978) :under sec- citingSection5ll(c) of the Act as leav-
tion 79D.1. ing this issue ientirely to the. regula-

1. Under Section 511 (c) of the Act, tory authority. The commenter sug-
the regulatory authority is to review gested modification 'of this section to
each permit At least once 'during its delete references to Sections 785.15,
term. -Following this review, the regu- -785.16, and- 785.18,, and to delete the
latory authority is authorized to revise -requirement that all permits be r-
or modify the -permit, to assure com- viewed not later than the middle -of
pliance by the -permittee -with the Act. the permit term, except those permits
Similar, but particularized review, -re-' governed by Section 785.13.
vision, and modification 'power is pro- This comment was rejected. Section
vided to the xegulatoiy authority for 78811(a) is -ithin the -authority

granted the Secretary, acting through
the office, pursuant to Sections 102,
201,-501(b) and 503(a) of the Act, to es-
tablish guidelines for the State pro-
grams.

16. Some commenters suggested that
where permits ire issued for terms (of
longer than live years -nder Section
'7B6.25(a), regulatory authority review
of the -permit should occur more Ire-
-quently than once in the term ofthe
permit. The -Office agreed with that
suggestion. -Where permits extend
beyond 5 year terms, mlining and recla-
mation technology advances.should be
considered for upplication on recur-
ring intervals. Moreover, care is
needed to insure that the predictions
of successful reclamation accepted
when the original -permit was Issued
remain-valid. Therefore, the final rule
was revised to require that long4erm
permits be reviewed at least once each
5 years, the ordinary length of a
permit term.

7. Some commenters questioned the
criteria for notice and opportunity for
hearing or orders of the regulatory 'fu-
thority requiring modification or revi-
sions to -permits following review. This
matter was clarified by cross-referenc-
ing Section 788.11 In the final rules to
30 :CFR 787, wJ3ch 'provides detailed
hearing criteria.

4,788.12 Permit revisions.
Authority, 'purpose, 'and basis for

this section are discussed in 43 ted.
Reg. 41728 (Sept. 18. 1978). under Sec-
tion 790.12.

1. Under Section 511(a) of the Act,,a
permittee may apply for a permit revi-
sion during the term of its permit, by
filing an application together with a
revised reclamation plan. Under See-
-tion 511(a)(2) of the Act, however,

' those revisions are not to be used to
extend the area of operation beyond
the original permit area, except for In-
cidental boundary revisions. Section
788.12 implements those provisions of
the Act.

2. A commenter suggested that, Sec-
tion 788.12(b)(1) be modified to re-
quire -a permit revision only for "sub-
stantial" changes In the methods of
coal mining or reclamation operations,
The icommenter recommended that
this be vhen these changes would con-
stitute a significant departure from
the methods of mining and reclama-
tion contemplated by the original
permit. The commenter reasoned that
mining -and reclamation plans would
always be fluid to some extent, and
that changes In the methods of oper-
ations or reclamation which were con-
sistent with the basic plans approved
in the "permit application should not
requirea apermit revision.

The Office agreed and, -accordingly,
Section 788.12(b)(1) was modified in
the final rules. Additional language
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was also incorporated to ensure that
each regulatory authority will provide
parameters in their regulations to de-
termine what changes in the methods
of operations or reclamation consti-
tute a significant departure from
those approved in the original permit
and, therefore, necessitate a revision.

3. A commenter requested that Sec-
tion 788.12(c)(2) be revised to include a
definition of the term "significant al-
teration," and to exempt operators
from complying with the requirements
contained in Section 788.12(c)(2) for a
permit revision required by an order
issued under 30, CFR 788.11. The com-
menter's rationale for these requests
was as follows:

(a) Certain changes in the mine op-
erations might be "significant," but
would have no effect on public safety
or the environment that had not al-
ready been reviewed by the regulatory
authority.

(b) Mine operators should not be
subject to the notice and hearing re-
quirements of Parts 786 and 787 when
the permit revision is required by the
regulatory authority under Section
788.11, particularly when the contents
of the applications for a revised
permit may be specified by the regula-
tory authority.
(c) The revision order itself may

have followed public participation
through petition, hearings, or com-
plaints.

The basic request of this commenter
was rejected for the following reasons:
First, the wording of Section
788.12(c)(2) closely tracks that of the
Act in Section 511(a)(2) under "Revi-
sion of Permits." Section 511(c) of the
Act requires that revision or modifica-
tion of a permit required by the regu-
latory authority (based on written
findings) be. subject to notice and
hearing requirements established by
the State or Federal program. Thus,
the operator cannot be exempted from
the requirements of Parts 786 and 787.

While the comment was rejected,
the rationale supporting the comment
indicated that modification of Section
788.11 needed further consideration.
Under Section 788.11(c), the regula-
tory authority may, by order, "require
reasonable revisions or modifications
of the permit provisions . . .," subject
to notice and hearing requirements. In
effect, the regulatory authority could
have subjected an operator to these
potentially expensive and time con-suming requirements with no avenue
of appeal regarding the "reasonable-
ness" of the ordered revisions being
open to the operator. Accordingly, the
regulations were revised to provide the
operator with a procedure whereby
any order issued by the regulatory au-
th6rity under this section would be
subject to a hearing process. The nec-
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essary language to provide this process
is incorporated in Section 788.12(c)(2).

4. A commenter suggested a com-
plete rewording of paragraph (c) of
the proposed rule to use only the lan-
guage of the last sentence of Section
511(a)(2) of the Act. The Office reject-
ed this for the following reasons:

(a) The commenter argued that pro-
posed Section 788.12(c) was unauthor-
ized under the Act. However, Congress
did not limit OSM to merely repeating
the language of the Act. See Sections
102(a) and 503(a) of the Act. The pro-
visions of 788.12(c) are authorized
under Sections 102 (a-(d), k), (m),
501(b), 503(a), 506-508, 510, and 511, to
ensure that applications for revisions
of permits contain sufficient Informa-
tion and are subject to public partici-
pation, so that revised operations are
first proven to provide for feasible rec-
lamation. Further, OSM is not prohib-
ited from providing guidelines for
State programs, as Sections 501(b) and
503(a) of the Act clearly contemplate
that OSM would adopt such regula-
tions. Indeed, these regulations are
necessary to ensure that the States
generally provide even-handed treat-
ment among operations on revision re-
quests and that the States require suf-
ficient information in revision applica-
tions.

(b) The commenter also asserted
that OSM may not require applica-
tions for revisions to extend beyond
changes in the reclamation plan. This
is without merit. First, Section
511(a)(1) of the Act authorizes requir-
ing applications for a revision of the
permit, together with a revised recla-
mation plan to be filed with the regu-
latory authority. Second, Section
511(a)(2) authorizes the establishment
of guidelines as to "all permit applica-
tion information requirements and
procedures .... " Third, Section 510
(a) and (b) prohibit issuances of revi-
sions of permits, unless supported by a
complete application. Thus, the Act
clearly requires that regulations under
the Act ensure that all relevant as-
pects of the permit application be ap-
propriately revised prior to approval
by the regulatory authority of a re-
vised permit.

5. A commenter suggested deletion
of paragraph (e) of the proposed rule,
on the basis that the material covered
there was also included in Section
788.12(a) and was, therefore, redun-
dant. This comment was rejected.
Paragraph (e) was not clearly included
in the provisions of proposed para-
graph (a); further, this section is
grounded directly in Section 511(a)(3)
of the Act and should, therefore, be
clearly stated in the regulations.

6. Some editorial changes were made
to eliminate redundancy and ambigu-
ity. Paragraphs (a) and (b) of the pro-
posed rule covered essentially the
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same material; that is, when a revision
should be obtained. They were com-
bined into one paragraph in the final
rule. Section 790.12(b)(4) referred to
"State" programs only in the proposed
rule. However, proposed Section 790.1
indicated that all sections of 790 ap-
plied to both State and Federal pro-
grams (e.g. "regulatory programs"').
An appropriate change was made to
the final rule. Paragraph c) of the
proposed rule did not specify that the
permit application was to be "com-
plete." As discussed in the preamble to
30 CFR 786.11, the Office accepted
comments suggesting that the permit
rules be generally revised to specify
that time limits for application re-
views and public participation run
only from the submission of "com-
plete" applications to the regulatory
authority. Because permit revisions
will also be subject to time constraints
and public participation in the review
of applications, Section 788.12 was
modified n a manner similar to 786.11.

§788.13 Permit renewals: general require-
ments.

Authority, purpose and basis for this
section are discussed in 43 Fed. Reg
41728 (Sept. 18, 1978). under Section
791.11.

1. Section 788.13 has been changed
from Its proposed form in Section
791.11, In order to accommodate the
change in organization of Parts 790,
791, and 792, and to clarify procedures
relating to permit renewals which seek
to extend the boundaries of the origi-
nal permit. Under paragraph (a) of the
final rule, permit renewals are only
available for those portions of the
mine plan area which were approved
as being within the boundaries of the
Initial permit area when the permit
was first issued by the regulatory au-
thority. This clarifies the confusion
expressed by many commenters as to
the relationship between and differing
effects of the forms "permit area" and
"mine plan area." It also reflects Con-
gressional intention that permit re-
newals not be used by the operator to
avoid making the detailed demonstra-
tion to the regulatory authority that
proposed operations will be conducted
to comply with the Act and regulatory
program provisions wherever those op-
erations are conducted or located. See
HR. Rept. No. 95-218, 95th Cong., 1st
Sess. at 92 (1977).

2. Paragraph (b) of the final rules
provides standards for disposition of
portions of applications that cover
parts of the mine plan area that were
not within the permit area approved
under the permit for which renewal is
being sought. These are to be treated
as application for new permits under
Section 788.14(b)(2).

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



15108

4-788.14 .Appicationforxenewals.
Authority, basis and purpose of this

section are found-at43 Fed. Reg. 41728
'(September 18, 1978), under :section
791.12.

1. Several commenters objected to
-the public participation provisions
found -in Section 788.14 for the -permit
.renewal process. Section 506(d) of the
Act states that-renewals of permits are
subject to the public notice require-
mients lof sections 513 and '514 of the
Act. These sections ,of the Act are n-
plemented -by Sections 786.11, "786.12,
786.13 and 786.14 of the final regula-
-tions. However, ,the proposed rule
,made reference only to the -require-
ment for newspaper notice, and not to
,opportunities for objections, _com-
ments, and informal conferences on
the application.

Some commenters thought lhat the
newspaper advertisement of permit
application requirement should be de-
leted as unreasonable, while others
thought that the public notice require-
,ments were -meaningless, without 'in-
clusion tof the rights to public partici-
pation set forth in Sections .513 and
514 of the Act. It was obviously the
'Intent of the Act to encourage 'public
participation throughout the permit
,Process. (See Section 102(i) of the
Act). Section 506(d) of the Act con-
templates public participation at some
type of proceeding, by stating that the
'burden of proof shall be on the oppo-
nents of renewal of permits.

Given that Section 514 of the Act
concerns public notice of xegulatory
:decisions after informal conference,
and with adjudicatory hearings there-
after, it 'was decided that Sections
786.11. 786.12. .786-13 and 786.14
should apply to the renewal p2rocess.
Therefore, the final rule has been
changed to require compliance with all
these sections. This will give citizens
the right to file 'objectiohs and re-
.quests for informal 'conferences .con-
cerning permit" renewals. The wording
,of the section 'has also been bhanged
to make it clear that the right to ad-
ministrative and judicial xeview exists
for decisions on permit renewals,
which will protect both the permittee
and the public.

2. A commenter suggested stipulat-
'ing that proof of publication -of the
newspaper -advertisement- of the
'permit application should not be 'a
factor In determining the complete-
-ness of an -application 'for 'permit re-
newal, As discussed above, it has been
"determrmed -hat full public notice -and
participation requirements 'will apply
to permit renewal actions. The submis-,
sion of 'proof -of publication to the reg-
'ulatory authority is necessary, in
,arder to demonstrate that the re-

uired notice has beengiven.
3. Also suggested was an addition -to

this 'section allowing an operation to
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-continue under -the terms 'of the old
permit, should the application for re-
mewalbecontested beyond the term of
the oldpermlt. This suggestion .was -re-
jected. Sectiorn 77=21(b)(2) of the reg-
ulations requires that applications for
Xenewal 'be submitted at least 120 days

'prior -to -expiration of the permit in-
volved, which should be ample time in
which to 'process xenewal applications.
Section 1506(d) of the Act and 30 CFR
288.16 state that an :operation shall
-have the right ,of successive renewal,
imless -the regulatory authority makes
vertain findings. If these findings aXe
not made, the permittee could con-
,tinue mining past the term of the
'original permit, -even If the decision of
the regulatory authority was contest-
ad by -opponents of renewal. However,
If the regulatory authority found that
1he permit should mnot be renewed, and
the -original term of the -permit ex-
-pired during an appeal, the operator
should not be able to continue to oper-
ate under the Act. See .Sections 102,
and 510(b) of the -Act.

4. A few commenters suggested that
the permit renewal applications be re-
.(uired -to be "'complete." As -discussed
In the :preamble to Section 786.11 of
the regulations, the Office has decided
to 'require complete application for
permit renewals, so the comments
'were accepted.

§ 288.35 Terms oTrenewals.
1. Authority, purpose and basis of

this section are discussed In 43 Fed
Beg. 41728 (Sept. 18, 1978), under Sec-
tion 79L13. Under Section 506(d)(3)-of
,the Act, renewals are not to be grant-
•ed for a term in excess of that author-
ized by the Act for the original permit.
.Section :506(b) 'of the Act and 30 CFR
786.25 provide for maximum permit
terms. Section 788.15 implements
those provisions for permitrenewals.

2. Several commenters objected to
the pr!posed-rule, on the--grounds that
it limited -permit renewals to a maxi-
,mum period ,of5 years. Proposed sec-
.tion 786.11,, however, did not limit per-
mits to a5-year maximum term; under
certain specified conditions a longer
'fixed term permitimay be granted. See
30 CFR 786.25(a). Further, Section
-506(dX3) of the Act ;specifically -states
that the renewal shall not exceed the
termof the original permit. The com-
maents were, therefore, accepted. Sec-
tion 788-15 was modified-to track the
language of the Act.

.§2 88.16 Apprdval or denial ofxrenewals.
Authority, purpose and basis for this

*section are discussed in 43 Yed. iReg.
41728 (Sept. 18, 1978), 'under Section
791.14.
1., -The criteria for .determining

,whether an application for renewal 'of
-a permit :should be granted are pro-
sdded for in Section 506(d)(1) of the

.Act, together with provision for estab-
,lishing the burden of proof in that de-
termination. Section 788.16 Imple-
ments those provisions of the Act.

2. Several commenters 'suggested
that the regulatory authority be re-
quired to approve or deny A permit ap-
plication within a specified period of
time. These -comments were xejected.
Section 510 of the Act clearly states
that "the xegulatory authority shall
,grant, require modification of, or deny
the application for a permit in a rca
sonable time set by the regulatory au-
Ihority- .. " (emphasis added). The
legislative history suggests that the
intent of Congress was mot for the
'Office to fix a specific time for action
by the regulatory authority, but to
allow -State regulatory authorities to
determine specific decision times at
their own discretion.

'§788.17 Transfer, sale ,or assignment of
rights granted under permit: General
requirements.

Authority, purpose and basis for this
section are discussed in 43 Fed. Reg.
41728 et seq. (Sept. 18, 1978), under
Part 792.

1. Section 788.17 sets forth the re-
-quirement for written regulatory au
thority -approval prior to any transfer,
assignment, or sale of permit rights.
Section 788.18 contains the procedures
'for 'btaining such approval, and See-
lion 788.19 establishes under What cir-
cumstances a successor-In-interest will
'be required to get a new permit. Sub-
'sections (b)(1) and (2) of proposed Sec-
tion '792.11 and (2) have been deleted
in the final rule as duplicative of re-
vised Section 788.18 and new Section
'788.19 which is 'discussed below.

2. A commenter contended that the
'concept of "prior written approval" re-
garding transfer, sale, or assignment
'of -permit rights .was beyond the au-
'thority of the Act. The suggestion was
xejected. Sections 102, 201(c)(2),
101(b), 503(a), 504, 506, 510, and 511(b)
-of the Act provide adequate authority
,for the regulations concerned and the
-concept 'of prior written approval. See
the discussion at 43 Fed. -Reg. 41728-
41729 (Sept. 18, 1978).

'3. A few commenters contended that
revision of 'permits should not 'be xo-
%iuired Vhere only the transfer of own-
ership from ,one entity to another Is
involved. These comments were ac-
cepted. As discussed. In the 'preamble
to 'the proposed rule, the Office felt
-that revision of permits and the need
to apply for a new permit need not
-occur on ,every transfer -of ownership,
so long 's the successor agrees to oper-
ate by all the terms and conditions of
the orginal permittee. Should the suc-
'cessor change or attempt to change
the method of mining or reclamation
'operations or the terms or conditions
.of thepermit, an application for a new
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or revised permit would be required.
Authority for this is provided by Sec-
tions 102, 506, and 511 of the Act.

'These comments have been further
addressed by the addition of Section
788.19.

§ 788.18 Obtaining approval for transfer,
assignment or sale of rights.-

Authority, purpose and basis for this
section are discussed in 43 Fed. Reg.
41729 (Sept. 18, 1978), under Section
792.12.

1. A commenter suggested that the
proposed Section 792.12(a)(1) (now in-
cluded as Section 788.18(a)(I)) be re-
vised to allow that, in the event of a
permit transfer, the new permittee
should be required to post a new bond,
at which time the bond of the original
permittee should be released. In sup-
port, it was said that it would be very
unlikely for a surety company to con-
-sent to the transfer of its bond to a
new permittee. This suggestion was re-
jected, as it was determined that such
a release of the original permittee's
bond would not always be desirable, if
complete reclamation has not occurred
or the successor is. unwilling to assume
all reclamation responsibilities of the
original permittee.

Section 506(b) of the Act requires a
successor-in-interest to "obrtain the
bond coverage of the original permit-
tee." It was, therefore, decided in light
of the foregoing comment, to clarify
the regulations to. show that the
intent was for the successor to obtain
equivalent bond protection. In obtain-
ing equivalent coverage, the successor

-would have several options, including
that of obtaining the bond coverage of
the original permittee. Accordingly,
the proposed regulations were revised
by adding subsections 788.18(a)(1)(i)-
(iv) to the final rules.

2. A commenter suggested that the
provisions of this section be expanded
to cover the possibility that a permit.
could be effectively transferred by
outright purchase of the permit
holder, or by some other method of
gaining effective control of the permit
holder. As Section 511(b) of the Act
specifically prohibits the transfer, as-
signment, or sale of rights granted
under a permit without the written
consent of the regulatory authority,
the regulations were revised. Defini-
tions of terms "succesor-in-interest,"
and "transfer, assignment, or sale of
rights," have been included in new
Section 788.5 and are discussed in the
preamble to that section.

3. Several comments were received
objecting to the contents of the appli-
cation for approval required under the
proposed rule. Commenters contended
that a potential succesor-in-interest to
the rights granted under a permit
should only have to agree to abide by
the terms of the original permit and

show adequate financial responsibility.
One asserted that an assignee of a coal
property which is covered by a permit
should not be subjected to a detailed
permitting process, as long as the as-
signee is prepared to furnish the re-

,quired bond. Some commenters re-
quested that the requirements for in-
formation in Section 788.18(a)(2)(lI)
be deleted, as this information would
have been supplied by the original per-
mittee.

These suggestions were all rejected,
because the permit application re-
quirements of Sections 102, 507, and
510 of the Act specifically require the
applicant to provide a variety of spe-
cific and detailed information to the
regulatory authority, on the nature of
the person conducting operations. Ap-
proval of a permit application depends
on more than the financial stability of
the applicant, e.g. information regard-
ing the past performance and charac-
ter of the operator Is required by Sec-
tion 510(c) of the Act. The clear intent
of those sections of the Act is to pro-
vide the regulatory authority with suf-
ficient information to accurately
assess both the applicant and the pro-
posed field operations prior to Issuing
a permit. Thus, a successor-in-interest
to a permittee should be subjected to
the appropriate permit application re-
quirements of the regulatory authori-
ty.

4. Several commenters objected to
the requirement in subsection
788.18(b) that a transferee of a permit
place a new newspaper advertisement
notifying the public of his application
for approval of the transfer. In deter-
mining whether to grant an applica-
tion for approval of transfer, It Is nec-
essary that the regulatory authority
conduct an evaluation of the prospec-
tive successor-in-interest to ascertain
whether he or she will have the legal
and financial capabilities required by
the Act to carry out the plan, as well
as his or her past history as an opera-
tor. An integral part of this process is
the solicitation of comments from the
public on the plan and the operator
since public comments will help in de-
termining an operator's past history of
compliance with the Act (See Sections
102(1), 513, and 514 of the Act.) For
these reasons, the public notice re-
quirement has been retained In the
final rule.

5. Several commenters suggested
modifying the proposed rule, to limit
the right to submit written comments
to any person whose interests are or
may be adversely affected by a deci-
sion of the regulatory authority. This
suggestion was adopted, to align sec-
tion 788.18 with the wording of Sec-
tion 513(b) of the Act.

§ 788.19 Requirements for new permits for
persons succeeding to rights granted
under a permIt.

1. Authority for this section is 102,
201(c). 501(b), 503, 504, 506, 507, 508,
509, 510, 511, 513, 514, 515, 517, 519
and 522(e) of the Act. Under 506(b) of
the Act, persons succeeding to rights
under an existing permit must file an
application within 30 days of that suc-
cession for a new permit. Section
788.19 Implements that section as in-
terpreted by the Office, by requiring
persons seeking approval under Sec-
tions 788.17 and 788.18 to obtain a new
or revised permit from the regulatory
authority, if the operations are to be
changed from those contemplated
under the original permit or extended
outside the original permit area. See
43 Fed. Reg. 41728-41729 (Sept. 18,
1978).

2. A commenter suggested revising
proposed Section 792.11(b)(1) (now in-
cluded in Section 788.19) to delete the
references to Sections 792.12(c)(2), and
771.19(b)(3), and insert a time require-
ment of 30 days to apply for a new
permit. This request was based on the
commenter's interpretation that
506(b) of the Act explicitly requires a
successor-in-interest to a permittee to
obtain bond coverage for the area and
file an application for a new permit
within 30 days.

The Office does not agree that
506(b) of the Act requires every suc-
cessor-in-interest to obtain a new
permit. As stated in the preamble for
788.17. a new permit is required only if
the successor wishes to either change
the method of operation from that,
contemplated under the original
permit, or to expand the operations to
areas outside those authorized by the
original permit.

SUBCHAPTER J-OND AND INSURANCE RE-
QUIREMENTS FOR SURFACE COAL MINING
AND RECLAMATION OPERATIONS

This Subchapter establishes the
minimum requirements for the Secre-
tary's approval of that portion of a
regulatory program governing per-
formance bonds And liability insurance
in accordance with Sections 102, 201,
501, 503, 504, 507(f), 509, 510, 519 and
701(17) of the Act. These include re-
quirements governing the amount of
liability under a performance bond,
adjustments in the amount of liability,
the duration, form, terms and- condi-
tions of the bond, procedures and cri-
teria for the release of bond liability
under a permit, and criteria for for-
feiture of the bond.
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PART 800-GENERAL REQUIREMENTS
FOR BONDING OF SURFACE COAL
MINING AND RECLAMATION OP-
ERATIONS UNDER REGULATORY
PROGRAMS

Part 800 establishes general require-
ments for bonding and liability insur-
ance imposed on permit applicants as
conditions precedent to the issuance
by the Regulatory Authority of new,
revised, or renewed permits to conduct
surface coal mining and reclamation
operations.

§ 800.5 Definitions.
1. Section 800.5 includes nineteen

definitions. These definitions should
aid in. the interpretation and clarifica-
tion of bonding requirements. The
definition of a collateral bond has
been chinged to include the Irrevoca-
ble letter of credit concept. Although
a "letter of credit" as defined by the
Uniform Commercial Code does not
fall within the traditional concept of
collateral, it was added here in re-
sponse to a commenter's request -be-
cause it was determined that an irrevo-
cable letter of credit would offer the
regulatory authority a financial com-
mitment as secure as the bank which
issued the letter. Such a commitment
would, in some cases, -be more secure
than that offered by a surety compa-
ny, depending upon the relative State
requirements regulating surety compa-
ny and banking practices. In order to
assure at least the same minimum
degree of security, the tests estab-
lished for determining the. maximum,
surety commitment of a surety compa-
ny (Sections 806.12(e)(2) and (3)) also
are applicable to banks granting let
ters of credit (Section 806.12(g)). Al-
though a State regulatory authority
may accept letters of credit along with
surety bonds and traditional-collateral
bonds (Section 806.11(a)), nothing in
this -Subchapter is intended to prohib-
it a State from establishing more
stringent criteria for the acceptance of
either a surety bond, traditional col-
lateral bond or letter of credit in addi-
tion to those set out in Section 806.12.

§ 800.11 Requirement to file a bond.
1. Section 800.11(4) is intended to

make it clear that a permittee is re-
quired to file a performarice bond
which complies with this Subchapter
prior to issuance of a permit for sur-
face coal mining and reclamation oper-
ations on lands within an approved.
permit area. A few commenters recom-
mended deleting the requirement to
file the bond only after the applica-
tion is approved. These comments
were not accepted because a different
approach would be inconsistent with'
the intent of Congress as set out in
Section 509(a) of the Act, and because
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the amount of the bond cannot be de-
termined until the proposed mining
and reclamation plan has been ap-
proved by the regulatory. authority.
The regulations tequire the applicant
to estimate-the cost of reclamation
(Section 805.11(a)(1)), but it is likely
that the final bond amount set by theo
regulatory authority in many cases
will be different.

Unless it has been done sooner, the
regulatory authority shall notify the
applicant of the amount of perform-
ance bond liability required for the
entire permit area (to be determined
in accordance with Part 805) when
notice of permit approval is given. If
an approval initially given by the regu-
latory authority is stayed by a hearing
authority during the pendency of any
appeal proceeding resulting from the
approval, then the amoUnt of required
performance bond liability will be re-
determined, if an approval is given
after completion of the hearing. Such
iZedetermination should be made in
order to consider any changes in the
mining or reclamation operations
made as a result of the proceeding,
.and to account for any changes in rec-
lamation costs caused by. the delay.

Congress did not require that the
amount of performance bond liability
applicable to a permit be subject to
review or an adjudicatory proceeding:
Therefore, the Office does not require
or provide for either administrative or
judicial review of such a decision. The
Office believes this is not inconsistent
with due process because the regula-
tory authority has no discretion to
reject a bond and withhold a permit if
the required amount of performance
bond liability is filed in accordance
with this Subchapter and the regula-
tory program. Furthermore, .the
amount set is intended to assure com-
pletion of necessary work by the regu-
latory authority which must be satis-
fied that adequate resources are avail-
able to carry out its responsibilities.
Given these factors, the Office be-
lieves that Congress intended to allow
such a decision to. be made by the sole
discretion of the regulatory authority.
Where the regulatory authority is a
State under a State program, such de-
cisions will be subject to oversight
review by the Office. This review
should be adequate to assure the ef-
fective implementation of Subchapter
J,

2. Many comments were received re;
garding Section 800.11(b). A few com-
menters -objected -to the one-year in-
cremental bonding system since it did
not provide any flexibility for the reg-
ulatory authority to alter this time
period. These comments were accepted
and the one-year -increment deleted in
favor of no specific time period. This
change was made, _because the Act
does not specify a one-year increment

interval and flexibility is considered
desirable in order to accommodate
variations in mining practices.

3. A few commenters requested revi-
sions regarding clarification of the
scope of liability for a bond filed
under the incremental system, In re-
sponse, Section 800.11(b) has been re-
written to clarify requirements for
filing a bond. As rewritten, the appli.
cant may elect to file a performance
bond for the entire permit area or
choose. to increment the bonding
within the permit area. If the appli-
cant chooses to increment the bond,
the sequence .of areas within the
permit area for which bond liability
will be added during the term of the
permit, inust be specified by the appli-
cant and approved as part of the
permit application. The total bond
amount for the entire permit area also
must be determined, and a schedule of
incremental additions to bond liability
must be approved prior to permit Issu-
ance. This alternative differs from
that, proposed in that It allows greater
flexibility to the applicant and the
regulatory authority in fitting the
bonding and sequence of mining and
reclamation operations to the actual
conditions at the site rather than Into
rigid one-year increments.

Liability under bonds filed Incre-
mentally under an approved schedule,
shall extend to the entire permit area
and shall not be limited with respect
to either surface area or reclamation
work to be performed within a permit
area. Legal authority for this require-
ment is found in Sections 509(a) and
701(A) of the Act.

The principle underlying this ap-
proach is the practical need to address
the reclamation of a mined site as an
integrated activity which can achieve
success only if all the various phases
of reclamation are planned and Imple-
mented with a view toward the entire
mined area. To be avoided is a situa-
tion where the bond has been incre-
mented and partial liability for the
first area mined under the permit has
been released, then a water pollution
or other unanticipated problem Is
-found in the area where the bond has
been partially released. The remaining
liability under the bond filed for that
incremental area is inadequate to
cover the work required to correct the
problem, and liability under bonds
filed for later increments Is not appli-
cable to the first area. It is intended
that any bond liability filed under a
permit extend to all reclamation, res.
toration or abatement work needed
anywhere in the permit area to
achieve the reclamation and environ-
mental protection goals of the Act,
regulations, and regulatory program.
This principle will also apply to re-
newed permits where additional acre-
ages to .be mined are approved in
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second or successive terms of the origi-
nal permit. As the permit area ex-
pands with the approval of successive
permit terms, the liability under a
bond applicable to that permit will
extend to the newly approved addi-
tions to the permit area.

This does not mean that the dollar
amount of liability under a specific
performance bond will change. The
amount of liability under a given in-
strument will not change without the
consent of the parties to the instru-
ment. As mining advances, new areas
are disturbed, and old areas successful-
ly reclaimed, the total dollar liability
of performance bonds under a permit
will change. As the dollar liability
changes, existing instruments creating
the bond liability may- be modified,
supplemented by additional instru-
ments, or replaced by new instruments
at the option of the permittee with
the approval of the regulatory author-
ity. However, all bond liability in
effect under a permit must apply to
the entire area under the permit and
extend to all reclamation, restoration
or abatement work which may need to
be performed by the regulatory au-
thority at that operation.

PART 805-AMOUNT AND
DURATION OF PERFORMANCE BOND

Part 805 prescribes the criteria that
the regulatory authority shall use to
determine the amount of performance

.bond applicable to a permit for a sur-
face coal mining and reclamation oper-
ation. This Part also prescribes the
minimum amount of each bond, peri-
ods of liability, and the requirement
that the regulatory authority adjust
the bond amount if the costs of. recla-
mation -are determined to have sub-
stantially changed during the term of
the permit. The authority for this
Part is found in Sections 102, 201, 501,
503, 504 and 509 of the Act.

§ 805.11 Determination of bond amount.
1. Section 805.11 provides standards

the regulatory authority must uise to
determine the appropriate amount of
the performance bond for each surface
coal mining and reclamation oper-
ation. This Section is intended to clari-
fy that the amount of such bond must
be based on the estimated cost to the
regulatory authority of completing all
work at an operation in order to bring
the site into full compliance with the
Act, and not on the estimated cost to
the permittee, since in the event of
forfeiture, the regulatory authority
will be required to do the work.

2. Revision of 'the proposed final reg-
ulations included combining the initial
two paragraphs (a and b) of Section
805.11 for simplication. Also, the
phrase "reclamation, restoration, and
abatement work required of a person

who conducts surface coal mining and
reclamation operations under the Act,
this Chapter, the regulatory program,
and the permit" was chosen as an edi-
torial revision to more clearly express
the intent of the Office regarding the
scope of activities subject to the bond
liability. This phrase, or portions
thereof, are repeated throughout the
Subchapter. It s the intent of the
Office that the initial bond amount,
the amount retained after partial re-
leases (Section 807.12(d)) and amounts
forfeited (Section 808.14) be adequate
to not only allow the regulatory au-
thority to complete the backfilling,
grading, topsoillng, and revegetation
program contained in the approved
reclamation plan, but also -to restore
any property damaged outside the
permit area in violation of the permit
and Section 515(b) (2), (4), (8), (9),
(10), (12), (13), (15). (17). (18). (21),
(24), and (fY of the Act. In addition,
the amount must be adequate to abate
any pollution or hazards to life or
property which exist within or outside
the permit area in violation of the re-
quirements of Sections 515, 516, 517 of
the Act and Subchapter K, or of Sec-
tion 521 of the Act and Subchapter L
of the regulations, or the permit and
are causally related to the permitted
operation. The Office recognizes that
the regulatory authority cannot rea-
sonably establish the initial bond
amount based upon speculative events
such as the need to abate ground
water pollution, since the operation
must be designed initially to prevent
such consequences in order to qualify
for a permit. However, such un-
planned consequences occasionally
occur due to Improper mining or recla-
mation, or because an Important vari-
able was not evaluated properly. When
such consequences are Identified prior
to the release of all liability and termi-
nation of the permit In accordance
with Part 807, the permittee's legal ob-
ligation to abate them necessarily adds
to the cost of reclamation.

Under such circumstances, the regu-
latory authority would be authorized
to impose additional bond liability
under that permit, or to retain a
larger portion of the total liability
than otherwise required In response to
an application for release of bond, in
order to ensure adequate funding to
.complete the abatement work required
(Sections 805.14(a) and 807.12(d)).

3. Several conmenters recommended
that the bond amount should be suffi-
cient to ensure an operator's compli-
ance, but that it should be below the
regulatory authority's completion
cost. Section 509(a) of the Act specifi-
cally states that the amount of the
bond shall be based on the regulatory
authority's costs and not those of the
operators. These comments were,
"therefore, not accepted.

Several commenters pointed -out
that vague wording existed in the pro-
posed regulations when using the
phrase, "estimated actual costs to the
regulatory authority .. .". A conflict
existed between the words "estimated"
and "actual". To clarify, the language
was changed to read, "the estimated
cost to the regulatory authority...

4. A few commenters requested a
definition of the bond penalty. The
bond penalty is construed to mean the
total liability under performance
bond(s) applicable to a permit as set
by the regulatory authority. The
surety will always know the terms and
conditions of the bond obligation
before entering into a bond agreement
because *the amount is set prior to
bond execution. Both Section 509(a) of
the Act and Section 800.11 of the regu-
lations require that the bond be condi-
tioned upon faithful performance of
all the requirements of the Act and
the permit. Based upon this require-
ment, the bond may be viewed as a
form of "penalty" and may be forfeit-
ed in the event the permIttee fails to
comply with any requirement of the
Act or the permit However, forfeiture
is discretionary to the extent that it is
not required by Part 808, and should
be used as an enforcement tool only in
serious situations. Based on this ra-
tionale, the comments were not ac-
cepted.

5. Several comments were received
regarding the use of the words, "shall
be based on... ", in context with the
regulatory authority's criteria. They
felt that the words should be changed
to "may be" to allow more flexibility
for the regulatory authority to deter-
mine bond amount. These comments
were not accepted because it was -de-
termined that sufficient flexibility
exists within the individual criteria to
be considered. Deleting consideration
of any criteria would preclude a deci-
sion by the regulatory authority
which would be inconsistent with all
the factors required by Section 509(a)
of the Act.

6. Section 805.11(a) also contains a
non-exclusive list of criteria the regu-
latory authority must use in making
Its determination as to bond amount-
First, the regulatory authority will use
the estimated costs that the permittee
submitted with the reclamation plan
as required under 30 CFR 780.18 and
784.13. This change was made in re-
sponse to several comments which
pointed out that data provided by the
applicant wobld assist the regulatory
authority in determinink bond
amount. This is consistent with Sec-
tion 509(a) of the Act which states
that the "amount of bond required for
each bonded area shall depend upon
the reclamation requirements of the
approved permit".
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Several comments suggested adding
a new subparagraph to consider the
specific factors of topography, geolo-
gy, hydrology and revegetation poten-
tial since they appearirements or the
need to bring additional personnel or
equipment to the permit area.

8. In response to a few commenter's
request,, Section 805.11(a)(4) Was
added to provide for consideration of.
cost changes which may occur on the
basis of changes during the preceding
5-year period. Failure to consider such
changes would result in a bond which
may not be adequate to complete es-
sential reclamation activities because
the period of liability is for 5-years
after the completion of revegetation
work, at a minimum.

Note that in this Section cost
"changes" are considered, which re-
flects a language change from the pro-
posed regulations. The original lan-
guage stated that only cost increases
would be considered. The change was
made in response to a few comments
which pointed out that while cost in-
creases may occur, the possibility-
exists for costs to decrease in the
future as a result of improved technol-
ogy or changes in the economic struc-
ture. In considering either prospective
increases or decreases in costs, thereg-
ulatory authority must identify a fiv-
year pattern of change as the-basis for'
making 'future projections. Speculative
changes not based on patterns of
actual experience observed in the in-
dustry should not be used to project
future change.

9. Section 805.11(a)(5) allows the,
regulatory authority to utilize other
data that would be of assistance in-de-
termining the bond amounts. The reg-
ulatory authority can require an appli-
cant to produce the data necessary for'
proper determination of bond
amounts. This change was made in re-
sponse to a commenter'who suggested
that the regulatory authority should
have the authority to require addition-
al information if it, was available.

The Paragraph pertaining to specific
criteria for determining bond amounts
for underground mine operations, as it
appeared in the proposed final regula-
tions under Section 805.11(b)(2), has
been deleted from the final regula-
tions.

10. Many comments were received
relative to this Section recognizing the
enormity and complexity of develop-
ing criteria for bonding the surface ef-
fects of underground mining. These
pointed out that ensuring successful
environmental protection from under-
ground mining is fhade difficult by the
two principal surface effects-subsi-
dence and mine drainage-and -by the
fact that they can occur over a very
long time period. While the Office is
cognizant of the arguments, no clear-

-cut solution was presented in the com-
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ments. Both the complexity of the
-issue and a present lack of adequate
information to develop a special'bond-
ing program for underground mining
has led to the deletion. Further study
is required regarding the long-term ef-
fects of underground mining. Until a
solution to this problem is found, gen-
eral criteria for performance bonds
will apply to both underground and
surface mining operations.

§ 805.12 Minimum amount.
1. Section 805.12 is a statement of

the minimum amount required for
,performance bonds for surface coal
mining reclamation, restoration, and
abatement operations. This Section
follows the basic intent of the Act that
bonds shall be used to assure the
faithful performance of applicable
performance standards in the Act and
this Chapter. The Section also speci-
fies, as does the Act in Section 509(a),
that in no case shall the initial bond
be less than $10,000 for a permit area,
even if the amount determined by the
standards set forth in this Section
would be less.

2.,Many comments were received in
relation to the minimum $10,000 bond
requirement, stating that this is dis-
criminatory to small operators. The
minimum bond amount is based on the
Act and cannot be altered. Additional-
ly, the bond is incrementally released
as required under Part 807 and the
$10,000 minimum does not apply to
bond release.

To simplify this, proposed Section
805.12 was .condensed to incorporate
Subsections "a" and "b". into one para-
graph.

§ 805.13 -Period of liability.
1. Section 805.13 provides for the.

period of liability or duration of the
performance bond liability applicable
to a permit.

Under Section 805.13(a),'bond liabili-
ty continues until all reclamation, res-
toration, and -abatement work has
been completed (see discussion of the
intended scope of such work under
Section 805.11), and the bond liability
has been -released in accordance with
Part 807 of the regulations, The refer-
ence to Part 807 reflects the views of
several commenters who recommend-
ed reference to the requirements for
release of performance bonds. There
was one comment which requested
that the initial phrase "at a mini-
mum" be deleted from this Subsection
since there is no reason to provide for
time expansion of the potential bond.
The phrase has been retained in con-
text because this ensures compliance
with other Federal or State regula-
tions that may be of concern on a par-
ticular permit. N
-2. Under Section 805.13(b), the liabil-

ity period for surface coal mining and-

reclamation operations is required by
the Act and is coincident with the
minimum period of liability for assur-
ing the success of revegetation under
Section 515(b)(20). That period is
either five or ten years following the
completion of revegetation work, de-
pending upon the average annual pre-
cipitation in the area. This period Is
considered the minimum period be-
cause States have the discretion to
extend the period of liability as a part
of the regulatory program, or the reg-
ulatory authority may refuse to re-
lease the bond at the end of this
periodif any condition remains which
would require retention of liability in
accordance with Section 807.12(d).
The text of Section 805.13(b) also has
been clarified to prevent termination
of the five- or ten-year liability period
in those circumstances where the reg-
ulatory authority has required the
permittee to take further measures re-
lated to assuring the success of revege-
tation, but where the permittee has
failed to comply. The failure of the
permittee to -perform the additional
measures might be the result of either
a willful refusal to comply or an m-
possibility (e.g. unsuitable weather),
but the permittee should not be re-
lieved of liability in either case as long
as more work has been required prior
to the termination of the liability
period.

3. In Section 805.13(b), several com-
ments also were received suggesting
that the five-year period of liability
for surface mining was too long. Be-
cause the Act is quite' specific in its re-
quirements for a five- or ten-year
period of liability for surface coal
mining and reclamation operations,
these comments were not accepted.
There were many comments received
in relation to the ambiguity as to
when -the five- or ten-year period
before final release of bond com-
mences. Section 515(b)(20) of the Act
specifies that the permittee assumes
responsibility for successful revegeta-
tion for a period of five or ten years
commencing after the last year of aug-
mented seeding, fertilizing, irrigation,
or other work, Thus, the period of lia-
bility is set in the Act. In an effort to
add clarity the Section has been
reworded.

§805.14 Adjustment of bond amounts.
1. Sections 509(a) and 509(e) of the

Act require that the applicant's bond
shall be adjusted by the regulatory au.
thority from time to time to assure
sufficient funds for completion of the
reclamation plan if the work had to be
performed by the regulatory authority
in the event of forfeiture, A permittee
or any person with a valid legal inter-
est that -may be adversely affected
may request such an adjustment. Con-
sistent with the decision not to pro-
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vide for an adjudicatory hearing with
respect to the initial decision of the
regulatory authority regarding the
amount of performance bond liability
that is applicable to a permit (see dis-
cussion at Part 800), the Office has
not proposed and will not require such
a hearing with respect to adjustments
of the bond amounts required by the
regulatory authority. In addition to
not requiring a hearing for adjust-
ments in the amount of performance
b6nd liability, Congress has also speci-
fied no procedure for the regulatory
authority to require compliance with
its decision to adjust the amount. If
the permittee has chosen to increment
his bond payments over the term of
the permit, or if the 6peration will re-
quire a renewal of the permit, a deci-
sion by the regulatory authority to in-
crease the amount of liability can be
implemented by not accepting bonds
filed in lesser amounts and refusing to
allow mining to continue beyond the
previously bonded area, or by with-
holding a permit renewal until the re-
quired amount is filed. No other proce-
dures are explicitly provided for en-
forcement of an adjustment decision.

2. The regulations require the regu-
latory authority to review the bond
amount no more frequently than the
regulatory authority is required to
review the permit under 30 CFR Part
788 unless acreage increases or
changes in operations or standards
trigger a more frequent review. The
mandatory review is required by Sec-
tion 509(e) of the Act. A review of
bond amounts was tied to .the review
of permits in order to accommodate
administrative convenience and to
ensure that changes in operating re-
quirements required as a result of the
permit review are reflected in the per-
formance bond liability applicable to
that permit. More frequent reviews
may be made by the regulatory au-
thority at its discretion.

3. Several commenters felt that bond
adjustments were mandatory and that
a change of language would give the
States some flexibility on adjustments.
Section 805.14 as written points to spe-
cific times when an adjustment may.
be n~cessary; however, there must be
some cost basis upon which to make a
cost analysis. Without this data, an ad-
justment cannot be made. The Section
-as written provides sufficient flexibil-
ity to decide when adjustments are
needed. Several comments were direct-
ed toward the fact that sureties would
have cifficulty in properly calculating
maximum liabilities, if bonds were In-
creased when adjusted. It was recog-
nized that bonding companies will
have to analyze their financial obliga-
tions closely, if the bond is increased,
however, the purpose of Section 509(e)
of the Act is to provide sufficient
funds for reclamation through adjust-

ment, If necessary. These comments
were reviewed and were not accepted.
One comment suggested that once the
initial bond was set, any increase in
reclamation costs (in the event of for-
feiture) should be funded by the regu-
latory authority through the reclama-
tion fund provided for by Section 402
of the Act. Section 402 of the Act ap-
plies to operations that were legally
abandoned on August 3, 1977, there-
fore, funds under Section 402 are not
available for operations that were
active on or after that date. Since
there are no provisions in the Act to
provide funds as addressed by this
comment, It was not acceptable. Sever-
al surety companies were concerned
that the regulatory authority only no-
tifled the permittee and not the bond-
ing compinies. Sureties only are re-
sponsible for the initial amount ofthe
bond they accept, and do not need to
be notified of adjustments in the
amount of liability under a permit by
the regulatory authority. If the bond
is increased, it is the responsibility of
the permittee to get the additional
bond to cover that permit area, not
the sureties, so additional language to
that effect was not required.

4. Word changes have been made in
this Section to delete the term "under-
ground mining" and to include revi-
sions of permits (rather than increases
or decreases of acreage). Due to a com-
ment received, it was decided that a
decrease in acreage should be treated
as a partial release of bond because It
would remove the acreage from the
permit area and thereby relieve the
permittee of any further legal obliga-
tions with respect to such lands. Such
major change In status should not be
allowed without informing persons
who might be affected and allowing
them an opportunity to participate in
the decision. The word "performance"
was added to "bond" (as defined in 30
CFR 701.5) to clarify its application in
Section 805.14. V

Section 805.14(b) imposes a require-
ment on the permittee to prove that
his activity Justifies a reduction In the
amount of the performance bond. A
commenter suggested that any request
for a reduction of bond be considered
as a request for a partial release of
bond in accordance with 30 CFR Part
807 of this Chapter. As the regulations
were drafted, there appeared to be no
discernable difference between adjust-
ment of a bond due to a decrease in
acreage and a partial bond release.
Therefore, the comment was accepted
and appropriate changes were made in
this Section.

6. To simplify the intent of proposed
Section 805.14 (c), (d) and (e), hearings
and decisions on bond adjustments by
the regulatory authority now are dealt
with and expanded upon in Section
807. In contrast to the absence of a
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provision for adjudicatory hearings in
cases where the amount is adjusted
upon the initiative of the regulatory
authority Section 805.14(b) requires
that the procedures established in
Part 807 for requests for bond release
be followed if the permittee Initiates
an adjustment which would result in a
reduction of the total bond liability
applicable to a permit. The intent of
the Office is to ensure that when a de-
cision is made by the regulatory au-
thority to release some portion of the
original bond liability required as a
condition for the commencement of
mining, that persons who may be af-
fected by that decision will be in-
formed and will have an opportunity
to participate In the decision.

The Office recognizes that providing
this opportunity for public participa-
tion by incorporating the procedures
in Part 807 also provides a permittee
with an indirect opportunity to obtain
an adjudicatory hearing with respect
to the bond amount. The permittee is
not restricted to any particular time or
factual circumstances as a condition
for making his request, except that his
request is necessarily limited to bond
liability already in effect and applica-
ble to a particular permit. An unsatis-
factory response by the regulatory au-
thority would give the permittee the
option to request an adjudicatory
hearing in accordance with Part 807.
In such a proceeding, the burden
would be on the party opposing the
decision of the regulatory authority to
establish that the decision was arbi-
trary, capricious or inconsistent with
law.

PART 806-FORM, CONDITIONS AND
TERMS OF BONDS AND LIABILITY
INSURANCE

Part 806 provides for the form, con-
ditions, and terms of performance
bonds and liability insurance. A total
of 111 comments were received in ref-
erence to this Part.

806.11 Scope.
1. Section 806.11(a) provides for two

forms of performance or indemnity
bonds which a regulatory authority
will accept, a surety bond and a collat-
eral bond. Several commenters sug-
gested using "may allow for either" in-
stead of "shall allow for either", there-
by giving the regulatory authority
more flexibility in determining the
form of the performance bond, and al-
lowing States to use their individual
standards for bond forms if they so
desire. The regulations state that the
regulatory authority shall allow for
either a surety or collateral bond, but
does not necessarily limit the accept-
able bond form to these two types.
Therefore, the preferred language
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usage is "shall allow" because It as-
sures that at least these two types, of
bond -forms shall be accepted, and
allows the regulatory authority to
accept a self-bond which meets the cri-
teria of Section 806.11. In addition,
Section 806.11(c) allows the Secretary
to approve an alternative bonding
system which meets the minimum cri-
teria in Section 806.11(c) (1) and (2).
This would allow for alternative forms
of financial guarantees that are not
considered surety bonds, collateral
bonds, or self-bonds.

2. When reviewing a State-proposed
alternative form of financial guaran-
tees, the Office will evaluate the

,degree of certainty of the alternative
as compared to the regulatoi-y scheme
with respect to the two criteria of
review. For example, under the regula-
tory scheme, the certainty of having
sufficient funds available to complete
reclamation depends primarily on the
certainty that the surety will 'remain
solvent, or that a second surety can re-
place the first, if necessary, prior to
default by the operator. Such degree
of certainty is extremely high. An al-
ternative system must guarantee at

-least an equal degree of certainty in
*order to qualify:

3. Sections 806.11(a)(1) and
806.11(a)(2) have been shortened to in-
clude only the terms "surety bond",
and "collateral bond" respectively.
This was aone to avoid repetition of
Section 800.5 whicf was added to
define these terms in detail. Two com-
ments pointed out the vagueness of
the terms which led to the clarifica-
tion.

4. Section 806:11(b) establishes crite-
ria for the self-bond, authorized under
section 509(c) of the Act. Sixty com-
ments were received which referenced
the self-bond issue.

Several comments suggested deletion
of self-bonding entirely. The rationale
being that only a bond supplied by a
surety company would guarantee
proper funding for reclamation. En-
couraging self-bonding, would allow
large operators to withdraw from the
bond market, thereby leaving surety'
companies with the highest risk small
operators. Surety industry com-
menters concluded that they would
withdraw from the coal'business if
most of the large coal producers were
allowed to self-bond, thereby forcing
most small operators out of produc-
tion.

One of the commenters did not want
self-bonding because of its inherent in-
adequacy for assuring completion of
reclamation. Alternatives include abol-
ishing the self-bond, or requiring that
a general reclamation fund be estab -
lished, but these options are not open
to the Office by law. A State clearly
has the option to abolish self-bonds if
it chooses. Such action would make
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the State bond program more strin-
gent" than under Federal law. The
State also has the option to establish
additional conditions-on the approval
of a self-bond.

Since provisions had to be made in
accordance with the Act for the self-
bond, three options were open. First,
-to establish economically unacceptable
requirements to force large operators
to remain in the general pool of surety
customers. Second, to make it easy for
large operators to qualify, thereby
testing the prediction that the surety
industry will withdraw from the coal
business. Finally, the Office could
have made It easy for all operators to
qualify, and thereby expose the public
to an unacceptable risk of bearing the
reclamation costs. The Office pre-
ferred not to attempt to predict surety
industry responses to changes in the
lbond market because its knowledge of
the bond market was imperfect, at
best. A judgment was made that low
capital operations dependent on a few
owner-managers cannot be expected to
provide a safe risk over long term ex-
tended operations. Operations with
more capital can be reasonably expect-
ed as a safer risk. Therefore, revisions
were made'to the proposed regulations
consistent with these basic assump-
tions. First, the signature require-
ments in Section 806.11(b)(6) were
simplified for corporations. The pro-
posed requirement for signature by all
the members of .the board of directors
was dropped in favor of a process
which would require approval of the
board so that the--board would have
direct knowledge of the corporate
commitment. Stricter requirements,
however, were retained or partner-
ships and proprietorships because of
the- relative ease with which such
forms of business can be liquidated by,
the owners thereby leaving the regula-
tory authority with a valueless shell as
the remaining obligor under the bond.

5. An example of the problem which
concerns the Office most with respect
to the 'self-bdnd procedure is the much
litigated Blue Coal Case in Pennsylva-
nia. There a multimillion dollar coal
producer was closely held by Its
family-managers for' many years. In
the mid-70's, the company was sold to
a new owner who commenced rapid
'liquidation of the company's assets
while continuing coal mining activities
at certain operations in the anthracite
region. Litigation was first commenced
by the Commonwealth in 1974 when
the new management's liquidation
program included the sale of the com-
pany's huge dragline. If the dragline
were removed from the site by the
purchasers as planned, regarding oper-
ations consistent with the company's
reclamation plan would have become
impossible. In order to prevent such a
situation, the Commonwealth sued to

compel continued use of the dragline
on site until reclamation requirements
were met.

This case was entitled Common-
wealth vs. Blue Coal CompanY, 51
Equity Term 1974, Luzerne County
Court of Common Pleas. Subsequent
to entering a consent decree in the
equity proceeding, Blue Coal's owners
carried the liquidation process to the
point of bankruptcy. Thereafter, It
became clear that the requirements of
the consent decree were not being im-
plemented, thereby recluiring further
judicial action to obtain satisfactory
reclamation of the operation. An
action was filed against the trustee In
bankruptcy to substitute him in the
equity proceeding. This matter was fi-
nally resolved by the bankruptcy court
so as to subject the trustee to the
equity court's jurisdiction, but only so
long as mining operations were contin-
ued by the trustee.

In its decision in In re Blue Coal
Corporation, Bankrupt: Shea, Trustee
vs. Commonwealth of Pennsylvania,
BK-76-1311 (DC; MD; PA; Jan. 18,
1979, per Gibbons, J.) the court stated:

If the trustee elects to terminate
the strip-mining of the bankrupt's
coal lands his responsibility for all
practical purposes will be terminat-
ed. The Commonwealth will be left
with the proceeds of its claim, what-
ever they may be. If the strip-mining
continue the trustee must observe
the regulations set forth in the Sur-
face Mining Act.
There is little doubt that Blue Coal

would have been a prime candidate for
approval as a self-bonded operator in
the early 1970's. However, as the liti-
gation history of this company has
shown, a regulatory authority would
have found it very difficult to protect
the legitmate interests of the public In
achieving successful reclamation when

\ confronted with a management deci-
sion to liquidate. First, the agency Is
not informed of management's deci-
sion until the company's conduct at
the mining operation becomes suffi-
ciently blatant to cause an observer to
infer what management's intentions
are., Second, once It becomes reason-
able to suspect management's inten-
tions, financial resources may no
longer be available to complete all rec-
lamation work. Third, forfeiture on
the self-bond could force bankruptcy
which, , assuming the bankruptcy
court's decision in Blue coal becomes
the rule, would induce the termination
of the operation thus leaving the
trustee with no duty to reclaim, hun-
dreds of miners out of work, and the
regulatory authority standing In line
with all its fellow creditors. The likeli-
hood of recovering the resources from
the bankrupt's estate to complete all
reclamation would b6 extremely small.
Such a result cannot be the result In.
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tended by Congress when it estab-
lished the self-bond requirement.

In drafting the self-bond regulations
in response to thoughtful comments
from the States, industry and citizens
groups, the office intends to preclude
another Blue Coal situation.

6.There were several comments sug-
gesting the inclusion of the exact lan-
guage of Section 509(c) of the Act,
rather than specifying detailed crite-
ria for self-bonding. This would, in
effect, leave the States complete dis-
cretion in the adoption of the criteria.
This approach was contrary to the
general thrust of state comments. It
was felt that self-bonding invites po-
tential disaster to the public unless it
is carefully regulated so as to accom-
plish the results of bonding provisions
intended by Congress. The office be-
lieves the Congressional goals were
twofold (a) to assure the regulatory
authority of funds to complete recla-
mation in case of default by the per-
mittee and (b) to create financial in-
ducement large enough to assure com-
plete reclamation by the permittee or
a trustee in bankruptcy. Even in bank-
ruptcy, it-will often be cheaper for an
operator to do the work and recover
the bond (especially collateral or se-
cured'property) than to allow a for-
feiture. This is because the amount of
the bond will be based on the regula-
tory authority's cost and the operator
will be able to complete the work for
substantially less with equipment and
labor on hand.

The legislative history in Senate
report No. 95-128, p. 78, supports the
view that self-bond provisions should
accomplish the generally expressed
goals of the bonding provisions. This
cannot be accomplished without im-
posing strict conditions for the approv-
al of a self-bond. Some of these condi-
tions were explicitly required by Con-
gress, others were initially proposed
and now are modified in response to
comments, and still others are new as
a result of helpful ideas supplied by
commenters.

The first is Section 806.11(b)(1)
which is required by Section 509(c) of
the Act, and which has been modified
to assure that the agent of a permittee
is in the state where the operation is-
located thereby assuring that the legal
representative of the permittee is
within the reach of the process of
State or Federal courts.

The second condition, Section
806.11(b)(2), establishes a net worth
test for the approval of a self-bond.
This test was proposed as two times
the total amount of self-bond obliga-
tions on all permits issued in the
United States, but has been changed
in response to comments from- the
surety industry and citizen representa-
tives to six times the total of such obli-
gations.

7. A few commenters were concerned
with the reliance upon net worth as an
adequate measure of financial ability
to complete reclamation. This Section
appeared as Section 806.11(b)(3) in the
proposed draft of the regulations and
has been renumbered in the final reg-
ulations to Section 806.119(b)(2). Spe-
cifically, one commenter stated that
the concept does not recognize serious
limitations on its use as a criteria for
determining the readily available
assets to the regulatory authority.
Comments from surety companies
pointed out that reliance on the two
times multiplier as proposed in the
September 18 regulations was much
lower than the rule-of-thumb general-
ly followed in the industry, Le., 6-8
times.

Alternatives considered were (1) to
retain the original two times multipli-
er, (2) to increase the multiplier (3) to
use net worth in conjunction with a se-
curity interest in property as request-
ed by several commenters; (4) to evalu-
ate other measures of corporate finan-
cial health in conjunction with net
worth; or (5) a combination of 2, 3, and
4 above. Alternative (5) was chosen
using a combination of increased mul-
tiplier, addition of security interest re-
quirement discussed below, and estab-
lishment of general criteria for review
of a company's financial solvency, as
discussed further below.

The multiplier in the "net worth"
test was increased to six times the
total amount of self-bond obligations
on all permits issued to the applicant
to more clearly reflect that presently
used by the surety industry.

8. One commenter suggested allow-
ing net worth of corporate parents to
be included in the calculation. This
comment was accepted provided that
under Section 806.11(b)(6)1)(D), the
net worth of the applicant and Its cor-
porate parents both would be available
to the regulatory authority in case of
forfeiture. The net worth of the corpo-
rate parent is considered only if It is a
Joint guarantor of performance under
the self-bond.

9. There were several comments rela-
tive to documentation of the appli-
cants net worth by a certified public
accountant. The alternative suggested
was amendini Section 806.11(b)(2) to
permit the certified financial state-
ment from the last fiscal year-end to
document the applicant's net worth.
This was rejected because It would re-
strict the regulatory authority's dis-
cretion. The retained language allows
the regulatory authority the option to
use the last year-end statement, as re-
quested by the commenters, or to re-
quest a current statement where
deemed appropriate.

10. Relative to Section 806.11(b)(3),
the third condition for the approval of
a self-bond is a requirement that the

applicant grant to the regulatory au-
thority a mortgage or security interest
in'property which has a fair market
value equal to or greater than the
bond obligation. This requirement was
requested by a commenter concerned
that the public might have to bear the
expense of reclamation in circum-
stances similar to the Blue Coal case
previously discussed. Also a similar re-
quirement was included in the Wyo-
ming self-bonding regulations which
were submitted to the Office along
with a request that the State require-
ments be incorporated into the Feder-
al regulations. Each of these com-
ments were considered valid since oth-
erwise the regulatory authority would
be left responsible If the permittee
goes bankrupt, dissolves, or leaves the
cotintry. Also, as shown by Pennsylva-
nia's recent Blue Coal experience, even
large closely held corporations can be
robbed of assets. The financial vitality
initially relied upon by the regulatory
authority can be quickly dissipated.
The regulatory authority must forfeit
and force bankruptcy with the regula-
tory authority then becoming respon-
sible for massive clean-up operations
with little expectation that the full
value of the bond will be recovered.

In the Senate Committee Report No.
95-128 (May 10, 1977), p. 78, the Com-
mittee specifically required the "de-
posit of cash and negotiable (bonds)
... in lieu of posting a bond. These
meet the objectives of the bond, i.e,
having a fund available to accomplish
reclamation just as effectively as a
bond." It is reasonable to conclude
that Congress intended the Office to
develop criteria for self-bonds to
"meet the objective of the bond, ...
Just as effectively as a bond." A degree
of certainty nearly equal to that of a
surety or collateral bond that the fund
will be available when needed can be
achieved by requiring a security inter-
est in real or personal property of suf-
ficient value to cover reclamation
costs. With this requirement, the regu-
latory authority will be able to recover
the secured claim with priority over
any other creditors in case of invol-
vency or bankruptcy. Sections
806.11(b) (3) and (4) are, therefore, ad-
ditions to the regulations.

11. The Office has interpreted the
legislative history to require that
funds needed by the regulatory au-
thority to complete reclamation be
available and as secure under a self-
bond as they would be under a surety
or collateral bond. This only can be ac-
complished, by giving the regulatory
authority a security interest in proper-
ty of sufficient value as required by
Section 806.11(b)(4). In addition, the
Office does not believe it Is reasonable
to allow self-bonds which fail to .meet
the criteria for an alternative system
of financial guarantees, (Section
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806.11(c)). The second criteria, i.e.,
"substantial economic incentive -for
the permittee to comply" can only be
adequately accomplished by a combi-

-nation of the security interests re-
4uired by Section 806.11(b)(4) and per-
sonal liability for those officials or
owners of a company who control its
financial policies and operating con-
duct as required by Section
806.11(b)(6)(iil).

It is intended that the interest of
the regulatory authority in the prop-
erty pledged to secure the perform-
ance of the permittee' duties be supe-
rior to all other claims against that
property. Whenever recording or filing
requirements bkre necessary in order to
preserve a claim against subsequent
purchasers for value,, this shall be
done. Where State law does not allow
a claim to bd preserved or given prior-
ity over a subsequent purchaser for
value for certaih classes of property,
such property may only be pledged if
delivered into and retained in the pos-
session of the regulatory authority.

12. The fifth condition for obtaining
approval ofa self-bond is the statutory
test of Section 509(c) of the Act which
requires the applicant to demonstrate
a history of financial solvency of con-
tinuous operation, (Section
806.11(b)(5)). Congress offered no
clear guidance regarding the detail of
the demonstration required, and none
was initially proposed by the Office.
However, a number of commenters
asked that it be added. Many com-
ments were directed to proposed Sec-
tion 806.11(b)(2), applicant's history of
compliance with the Act. Many. com-
menters asserted that no authority
exists for requiring history of compli-
ance as a criteria for self-bond. The al-
ternatives considered were to (1)
retain the regulation as written in the
proposed final draft; (2) delete the reg-
ulation and replace it with Section
509(c) of the Act; (3) amend the sec-
tion to provide that the applicant
shall not have to demonstrative a his-
tory of non-complanice and; (4) re-

. place the Section with detailed criteria
for demonstrating financial solvency
and continuous operation. Alternative
(4) was selected.

13. It is agreed that Section
806.11(b)(2) of the proposed regulation
which would have required demonstra-
tion of compliance with the Act for 10
years is impractica because the Act
was not enacted until August, 1977.
However, it should be noted that the
proposed regulation did mot require a
spotless record of compliance, but only
that degree of compliance which
would avoid a shutdown under the
Act, i.e., complying with notices of vio-
lations, not exhibiting a wilfull pat-
tern, or not forfeiting a bond. Each of
these are related to the two criteria
for self-bonding in Section 509(c) of
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the Act, i.e., continuous operation and
financial solvency. It is not unreason-
able to require the operator-to make
the same kinds of showings to the reg-
ulatory authority that would be made
to persuade a surety to sell him a
bond. Sureties commented that one
evaluation they make is the probabil-
ity that the operator will complete the
work. Directly related to establishing
his ability to complete the work, is the
ability to conduct current operations
so as to avoid those kinds of violations
which would result in cessation orders,
permit revocation, or bond forfeiture.
Reasonable Inferences regarding the
likelihood of compliance or future vio-
lations may be drawn from the opera-
tor's past history. Specific criteria for
evaluating the compliance history of
the applicant were dropped, but the
regulatory authority will receive com-
pliance information pursuant to Sec-
tions 778.14 or 782.14 and may take It
into consideration when reviewing a
request for approval of a self-bond.

14. Additional criteria to be consid-
ered by the regulatory authority when
determining whether a histoi of fi-
nancial solvency and continuous oper-
ation has, been satisfactorily demon-
strated have been derived primarily
from the Wyoming regulations. These
have numerous provisions requiring
information which is useful to the reg-
ulatory authority in evaluating an ap-
-plicant's history of financial solvency
and continuous operation, and predict-
ing further financial capability re-
quired by Section 80.11(b)(5). These
criteria, and related information in-
clude Section-806.11(b)(5)(ii), the his-
tory of the applicant's prior bond obli-
gations in effect on each of its active
coal mining operations in the U.S.
during the 10 years prior to the appli-
cation; Section 806.11(b)(5)(iv), a de-
scription of such coal mining oper-
ations including the dates within
which each operation was conducted
by the applicant, and an explanation
for any periods when any coal mine
was not in operation; Section
806.11(b)(5)(v), a financial statement
containing sufficient detail to permit
the regulatory authority to identify
any short or long-term patterns -of
cash flow, asset depletion, excessive
debt obligations, or other factors
which would affect the financial abili-
ty of the company to guarantee the
performance of all obligations at a
given operation; Section
806.11(b)(5)(vi), a list of legal proceed-
ings arising out of claims by private or
public parties based on tlhe failure to
perform other obligations, financial or

- otherwise, during the preceding 10
years; and Section 806.11(b)(5)(vii), In-
formation relating to any actual or al-
leged' failure to disclose financial
transactions, data or practices as re-
quired by law so as to assist the regu-

latory authority in evaluating the
credibility of the information supplied
by the applicant.

The Office recognizes that the in-
formation required by Section
806.11(b)(5) Is extensive. However, all
of it is Information already known by
the applicant, and little, If any, will be
made public for the first time Under
this regulation. Therefore, the Office
does not expect it to Impose a heavy
burden on the applicant, and It will
contribute substantially to the ability
of the regulatory authority to evalu-
ate the demonstration required under
Section 509 of the act.

15. The final requirement for self-
bonding in Section 806.11(b)(6) is that
an indemnity agreement must be ex-
ecuted by the applicant and those In-
dividuals with responsibility for the
mining operation, whether it is a cor-
poration, partnership, individual or
any other form of ownership. This
Section was renumbered from section
806.11(b)(4) in the proposed regula-
tions to Section 86"6.11(b)6) in the
final. The purpose Is to bind in agree-
ment not only the applicant, but also
those individuals who have authority
to make decisions relating to whether
or not the applicant cbmplies with the
Act. It is the Office's intention to re-
quire these individuals to sign in their
individual capacity so as to create a
strong financial incentive for all non-
corporate operators who self-bond to
comply to .the fullest extent with the
requirements of the act. Such personal
liability is consistent with the tradi-
tional liability of proprietors and part-
ners.

16. Several comments addresged the
requirement for signatures of princi-
pal coriorate officers on the indemni-
ty agreement. It was suggested that
proposed Section 806.11(b)(4)(i)(A) be
amended. Alternatives considered
were: (1) retaining original language;
(2) eliminating all special signing re-
quirements; (3) amending the section
to read, "If the applicant is a publicly-
held corporation, its principal execu-
tive officer or officers and Its principal
accounting officer. .."; (4) modifying
the section to read "If the applicant or
its parent is a publicly-held corpora-
tion which has not established a net
worth;" or (5) amend as follows, "If a
corporation, then by two corporate or-
ficers who are authorized to sign the
agreement by a resolution of the
board ... ". The last alternative was
chosen because In large companies, to
require each board member to be per-
sonally liable is unrealistic, and to re-
quire principal officers to be liable
without intentional misconduct or
negligence on their part Is inconsistent
with traditional notions of limited lia-
bility for corporations and the lack of
liability for faultless owners or offi-
cers. However, the regulations will re-
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quire that the board of directors au-
thorize the execution of the agree-
ment.

17. A comment requested deletion of
the requirement of execution of the
indemnity agreement by a parent or-
ganization because it was unnecessary
and unreasonable. This rationale was
rejected because it is important to
make liable on a self-bond those who
are in a position to direct or control
the financial policy or mining prac-
tices, especially when the permittee is
a wholly-owned subsidiary. Of special
concern are those situations where the
permittee's parent organizatioh(s)
decide to liquidate the organization,
leaving a valueless shell. Additionally,
a frequent practice in Western States
is for two or three large corporations
to engage in a joint venture, which is
itself either a corporation or partner-
ship, to operate a large mine. Often
for tax reasons, the capital equipment
is leased to the venture company by its
parents, the coal resource is owned by
one of the parents or a third party,
the venture company has few assets in
its own name and is not intended to
survive the life of the mine. In these
circumstances, it is important to have
-a commitment from the parents to
insure sufficient funds in case of for-
feiture, and to act as an inducement
for the operator to complete the work.

18. Concerning the requirement for
execution of the indemnity agreement
by the applicant and its parent
organization(s), section 816.11(b)
(4)(i)(c) as proposed (section
806.11(b)(6)(i)(c) as revised), a few
comments stated that it was unneces-
sary for all parents to be held respon-
sible for self-bonding. While it may
seem burdensome, this is necessary to
insure sufficient reclamation funds to
the regulatory authority and to act as
an inducement for the operator to
complete the reclamation work. Clari-
fication of this Paragraph was made to
better identify the requirement.

19. Along similar lines, another
commenter wanted deletion of section
806.11(b)(4)(i)(E) (Section
806.11(b)()>(i)(D) as renumbered),
execution of the indehinity agreement
by the applicant's spouse, if married.
The comment was rejected because
the rule was designed to avoid the
transfer of an operator's assets to his
or her spouse, thereby leaving the op-
erator judgment proof.

20. The requirement for the execu-
tion of the indemnity agreement in a
closely held corporation, by its princi-
pal investors, its principal executive
officer or officers, its principal finan-
cial officer, its controller or principal
accounting officer as required in pro-
posed Section 806.11(b)(4)(i)(E) has
been deleted from the final regula-
tions. A few commenters suggested the
deletion. It was decided that the sec-
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tion should be eliminated for the rea-
sons recited above under Section
806.11(b)(6)(i)(A). The primary jiisti-
cations for requiring the personal lia-
bility of key officers in closely-held
corporations, Le., to assure a recourse
for the regulatory authority in the
event the corporation Is deprived of Its
assets, and to create a financial incen-
tive for the owners to complete recla-
mation, are now achieved by the new
requirement for a security or mort-
gage interest in property pledged to
guarantee performance of the bond
obligation. A pledge of property s con-
sidered a far more secure commitment
than the personal liability of the offi-
cers of small corporations. The pledge
of property required by Section
806.11(b)(4) eliminates any further
justification for the personal liability
requirement.

21. Section 806.11(b)(4)(lll) of the
proposed regulations provided that
"the indemnity agreement shall be a
binding obligation, Jointly and several-
ly, on all who execute it." Several com-
menters requested deletion of the Sec-
tion because they felt It made self-
bonding unworkable and defeated the
intent of section 509(c) of the Act.
These comments were not accepted be-
cause to do so would have removed
personal liability from all officers or
parent organizations of the permittee.
While liability for civil or criminal
penalties under Section 518 of the Act
is available, any obligation to person-
ally fulfill bond obligations in the
event of forfeiture would have been
lost. The result would be to remove
some of the financial inducement to
comply with the reclamation plan. An-
other consideration was that deleting
this provision would relieve the parent
of a subsidiary from being coguarantor
on a bond.

22. Section 806.11(c) implements the
Section 509(c) of the Act requiring
that the Office approve alternative
bonding systems. Any alternative must
meet, at a minimum, the two main
goals of a bonding program. The first
is to assure that the regulatory au-
thority will have available, in the
event of forfeiture, sufficient money
to complete applicable reclamation,
restoration or abatement require-
ments. Second, a bonding system must
provide a substantial economic incen-
tive for the permittee to comply with
all reclamation requirements. Either a
surety bond or a collateral bond makes
the liability for which the operator
may ultimately be responsible a sig-
nificant incentive for him to comply
with the act. In self-bonding, the re-
quirement that the indemnity agree-
ment provide Joint and several liability
for all individuals involved in a partic-
ular operation gives all of them a sig-
nificant incentive to comply with the
Act. An alternative system of financial
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guarantees must achieve the same in-
centive, and subject operators to the"
same threat of substantial penalty in
the event of forfeiture, or its equiva-
lent.

§806.12 Terms and conditions of the
bond.

1. Section 806.12 contains the terms
and conditions for bonds. Particular
attention was given to the require-
ments for surety bonds which were
drafted to prevent any abuse in the
system that may leave the regulatory
authority without an effective remedy.
These same provisions were then ap-
plied to letters of credit when that
concept was accepted.

2. Section 806.12(e) contains a
number of special conditions applica-
ble to surety bonds. The first major re-
quirement is that the regulatory au-
thority not accept a bond written by a
surety company ounless the surety
company agrees that the bond shall
not be cancellable at any time for any
reason, including nonpayment of pre-
mium by the operator or bankruptcy
by the operator. A few commenters op-
posed this requirement because it
would be unreasonable to expect the
surety to continue coverage if the per-
mittee is bankrupt or fails to pay pre-
nilums. They claim that the regula-
tions, as written, are so objectionable
to surety companies that they sub-
stantially limit companies willing to
write such bonds and may increase the
cost of such bonds. Recommended al-
ternatives were: (a) to allow cancella-
tion providing there is written notifi-
cation sent to the regulatory authority
a certain time period prior to the can-
cellation; (b) to allow the surety to
cancel a bond on unmined land with
prior notice to the regulatory authori-
ty; or (c) to allow cancellation of a
bond with the consent of the regula-
tory authority upon sufficient substi-
tution by the permittee with another
performance bond.

In response to these comments. Sec-
tion 806.12(e)(1) has been amended to
allow cancellation only of bond cover-
age for permitted lands not yet dis-
turbed provided the surety gives at
least 60 days notice to both the opera-
tor and regulatory authority prior to
cancellation and receives approval for
the cancellation from the regulatory
authority. The regulatory authority
may approve cancellation only if there
is a replacement bond filed by the per-
mittee or the permit areas have been
reduced to include only those oper-
ations for which remaining perform-
ance bond liability is sufficient. The
surety's co-guarantee for reclamation
work on lands that have been dis-
turbed cannot be cancelled because,
even if the operator fails in business,
the regulatory authority must be able
to look to a financially stable and
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secure guarantor for performance of
the reclamation obligations under the
permit, including collection at the
time of bond forfeiture, if necessary.

3. In accepting a surety company aq
a guarantor of performance under a
bond, the regulatory authority has, a
right to expect that for any disturbed
land the guarantee will be good for as
long as the applicable period. of liabili-
ty established for the particular
mining activity involved. Therefore,
the regulations are written: to forbid
cancellation of a bond on disturbed
land. Allowing the surety- to cancel: a
bond for undisturbed land i& an oppor-
tunity for the surety to withdraw from
any future liabilities, with the. permit-
tee if it-is desirable. The notice which
is due 60 days prior to. cancellation is
necessary to give the- permittee, and
regulatory authority time to secure
and. approve a new bond for the land
or to reduce the permit, to the area
that has sufficient bond coverage.
However, if arrangements satisfactory
to the regulatory authority cannot be
made, the burden will be on the surety.
to compel the. permittee to suspend
operations to prevent the surety's obli-
gation from increasing as new areas
are disturbed. The regulatory authori-
ty will have.no" obligation to suspend
operations because the bond will
remain in effect until cancellation is
approved under the regulation. This
restriction is- based. on" the first princi-
ple of surety law, i.e., the surety un-
dertakes the obligation to stand in the
shoes of the principal, and his. obliga-
tion may- not be rescinded or terminat-
ed without the consent of the party to
whom the duty is owed. The restric-
tion of this provision does not bar the
placement of performance bonds (30
CFP 806.13).

4, The second major restriction on
surety bonds relates to the maximum
single obligation (Section 806.12(e)(2)).
In the Commonwealth of, Pennsylvar-
nia, the maximum single obligation is
defined as ten percent- of the capital
surplus account. A standard based on
the capital surplus account is. an indi-
cation of- the liquid assets of a surety
company. Most States have a maxi-
mum single obligation applicable to
surety companies in order to assure
that a surety company does not
engage in the practice of writing bonds
in excess of its ability to pay if there is
a default. This Section has been draft-
ed to reflect the fact that some States
might have other requirements in
terms of a maximum single obligation,
or' might not have any requirement, in
which case the ten percent amount
would be applicable.

5. The third major restriction on
surety bonds is a requirement, in See-
tion 806.12(e)(3), that a surety compa-
ny- not write bonds in excess of three
times the maximum single -obligation

for any particular operator. The ra-
tionale for this -requirement is that if a
company- were.allowed tor write bonds
for many permit areas on behalf of a
single operator- in excess of this
amount, the surety company could be
forced.-into bankruptcy if the operator
failed. It should be noted that when
an operator fails on one permit, the
operator may also default on every
bond, obligation at every permit site
because failures are usually related to
a failure in business, bankruptcy or
the death of a principal. It seems clear
that the. total amount of bond obliga-
tion that might be assessed upon de-
fault against a particular surety corn-
pany,, if it i& not limited to some rea-
sonable amount as proposed, might
very well- overwhelm the surety and
force it into bankruptcy. Such an oc-
currence would not kdequately pr6tect
the regulatory, authority's- need to pro-
vide a safe source of funds should an
operatorfail

6. Section 806.12Ce)(4) as. proposed
would have allowAi the regulatory au-
thority to, provide in the bond that the
amount of the bond shall be confessed
to judgment upon forfeiture if confes-
sion of judgment is authorized by
State law. A few commenters suggest-
ed- deleting this provision because
there are substantial conflicts with
due process- when dealing with confes
sion of- judgment clauses which are il-
legal in many States and because the
surety should be allowed to assert any
defenses to liability, to. forfeit the
bond, or-meet the requirements of the
bond in a compliance schedule. On the
other hand a few commenters recom-
mended making this provision manda-
tory, so as to- assure the regulatory
authority's collection of the forfeited
bond. Although confession to judg-
ment may be illegal in some States
and may seem to be an unnecessary
hardship for the surety, it is not man-
datory-. It is intended that thig proce-
dure be left entirely to the discretion
of each State in the development of its
State program.Even where effective, a
confession of judgment clause can be
avoided by exercising- the right to
appeal and requesting a, stay of collec-
tion, or the- option to set up. a compl.
ance schedule as specified in Part 808.

7. Section 806.12(e)(5) provides that
the surety and permittee or applicant
be jointly and severally'liable so that
the regulatory authority can seek col-
lection of the bon& from either or
both of these parties.

8. A new Section- 806.12(e)(6) has
been added in response- to a com-
menter's inquiry regarding hbw the
regulatory authority will restore ade-
quate coverage if the surety fails in
business. The provision clarifies the
duties of the permittee, surety and
regulatory authority. The burden is
ultimately on the permittee to contin-

ue effective performance bond cover-
age.

9. Section 806.12(f) sets forth condi-
tions for collateral bonds, The first re-
quirement, in Section 806.12(f)(1) Is
that the regulatory authority keep
custody of all'coflateral deposited by
the operator. Without possession, the
pledge of collateral may be nothing
more than a hollow promise at the
time of forfeiture, since recurIties may
be sold to holders in due course under
the Uniform Commercial Code with-
out any recourse by the regulatory au-
thority to whom they were pledged.

The second requirement is that the
collateral or securities be valued at
current market value and not face
value. Bonds may be discounted or
otherwise have different values not at
all related to the-face value of the col-
lateral. In order to properly assess the
value of a bond related to the amount
rquired, it is necessary to evaluate it at
the current market value. If the
market value falls while in the posses-
sion of the regulatory authority, addi-
tional collateral should be required.

The third requirement relates to cer-
tificates of deposit and provides thdt
such certificates of deposit must be as-
signed to the regulatory authority
upon the books of the bank issuing
such- certificates. The assignment on
the books of the bank is essential in
order to validate the regulatory auth-
ority's control over the certificate, not
merely for bond forfeiture, but also to
protect it against third-party creditors
who might try to attach to such collat-
eral depositied withthe regulatory au-
thority. A commenter suggested that
the regulations provide that interest
on these certificates be transmitted to
the permittee. The regulations were
not changed as suggested because
under normal banking procedures the
Office assumes that any accrued inter-
est belongs to. the owner of the certifi-
cate and will be paid directly to him
unless alternate arrangements are es.
tablished in the Indemnity agreement.

The fourth requirement is that indi-
vidual certificates of deposit shall not
exceed the amount of $40,000 or maxi-
mum insurable amount, as determined
by the FDIC or/and FSLIC. The maxi-
mum of $40,000 was selected because it
is the maximum amount insured by
FDIC or by FSLIC. The last phrase
was added in response to a comment;
which would provide an opportunity
to adjust if FDIC and FSLIC change
their requirements.

The fifth requirement is that banks
issuing such certificates of deposit
waive all rights of set off or liens
against the certificates. Under banking
law, a bank does have a right of set off
against deposits unless it is waived. In
most circumstances an operator will go
to a bank from which it has borrowed
money to purchase these certificates
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of depost in order to do business with
one bank. If the bank fails to waive its
right of set off, or its right to a lien,
they may well maintain a prior right
upon the the failure of permittee be-
cause of prior obligations to the-bank.
In most circumstances, the inability of
an operator to pay creditors would
leave the bank in first position to take
the certificates. The regulatory au-
thority must always be in first posi-
tion to take the certificates upon de-
fault and not subject to any other
prior creditor claims.

The sixth requirement for collateral
is that certificates of deposit be auto-
matically renewable. Some certificates
may provide for maturity terms as
little as six months of a year or for as
long as eight years. If the regulatory
authority does not hold automatically
renewed certificates, it would be neces-
sary for it to keep passing back and
forth certificates, getting new ones at
every point of maturity or risk the
possibility that matured certificates
would be paid out to the owner. The
constant changing of these certificates
would be an intolerable administrative
burden whereas no burden results
from the requirement that they be
automatically renewed.

10. Section 806.12(f)(7) provides that
the regulatory authority will require
the applicant to deposit sufficient
amounts of certificates to assure that
the certificates can be liquidated prior
to maturity for 100 percent of the re-
quired bond amount. One of the im-
plicit limitations on certificates of de-
.posit is the requirement by the Feder-
al Reserve that a penalty be assessed
against such certificates of deposit for
withdrawal prior to maturity. This
penalty is a 90-day amount of interest
that would otherwise be earned by the
certificate. If a certificate is cashed
prior to maturity, the bond or certifi-
cate could be valued, because of the
penalty, between 92 percent and 95
percent of its face value.

11. A few commenters requested the
addition of a letter of credit to the
bond criteria. The alternative present-
ed by the commenters was to insert
the ltter of credit using the following
language change: "An irrevocable
letter of credit in a form acceptable to
the regulatory authority, on any bank
organized or transacting buiness in the
United States, if the applicant so
chooses." Other alternativds consid-
ered were not to include letters of
credit or to include a limited letter of
credit. The chosen alternative was to
add the letter of credit to the defini-
tion of collateral bond and to add con-
ditions in a new Section 806.12(g), em-
phasizing the irrevocable nature of the
obligation during the life of the mine.
-Also, the language was amended in
Section 806.12(f) to exclude letters of
credit from that Section. This concept
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was accepted because a letter of credit,
irrevocable during the life of the mine
and automatically payable upon for-
feiture by the regulatory authority,
unless released first under part 807,
offers the same fund for the comple-
tion of reclamation as a surety bond.
In order to establish approximately
similar guarantees of payment, the
same requirement restrictions applica-
ble to surety companies In Section
806.12(e) (3), (4), (6), and (7) are also
to apply to banks offering letters of
credit.

§ 806.13 Replacement of bonds.
1. Section 806.13 sets forth regula-

tions in regard to replacement of one
type of performance bond with other
acceptable forms. Surety, collateral or
self-bonds are interchangeable, provid-
ing that the criteria for each Is met.

2. The proposed regulations had
specified in Section 806.13(b) that no
operator may replace existing surety
or collateral bonds with a self-bond.
Many comments were received stating
opbosition to this provision because
Section 509(c) of the Act allows for
self bonding. It was noted that the
regufatory authority does not have
the statutory authority to deny an ap-
plicant the right to substitute a self-
bond for a surety or collateral bond if
he or she qualifies and if the regula-
tory program provides for self-bonds.

Alternatives cohsidered were delet-
ing the entire Section, modifying the
provision to allow replacement with a
self-bond, or adapting the provision as
proposed. It was decided to modify the
provision by changing the language so
that the regulatory authority may
allow replacement of a collateral or
surety bond with a self-bond, provid-
ing the self-bonding requirements In
Section 806.11(b) are met. Section
509(c) of the Act does not restrict re-
placement with self-bond, and the pur-

- pose of the performance bond is to
assure compliance with reclamation
obligations. Therefore, if the operator
meets self-bonding requirements, no
justification exists to deny that
option.

§ 806.14 Terms and conditions for liability
insurance.

1. Section 806.14 provides the terms
and conditions for liability Insurance.
The authority is derived from Section
507(f) of the Act. Section 806.14(a)
sets forth the mnimumn amounts for
coverage. Several commenters suggest-
ed deleting the minimum Insurance
coverage because it is not addressed
specifically in the Act. However, the
Office, believes- that minimum cover-
age, based on prevailing liability Insur-
ance practices, should be included to
provide a floor for the exercise of reg-
ulatory authority discretion in deter-
mining an adequate amount of cover-
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age. These minimums reflect industry
practices and prevent individual states
from allowing inadequate coverages
which will fail to assure the public
protection intended by Congress.
Thus, discretion to increase coverages
Is preserved.

2. In response to a comment directed
at the use of terms standard to the in-
mrance industry, the language In Sec-
tion 806.14(a) of the proposed regula-
tions has been revised. The terms"bodily injury", "each occurrence",
and "aggregate" have been substituted
where appropriate. Another corn-
menter suggested that inclusion for H-
ability insurance for damage to water
wells Is beyond the scope of the Act.
However, Section 508(a)(13) of the Act
states that the ground-water quality
must be assured and Section 507(f) of
the Act states that the insurance
policy shall provide for property
damage in an amount adequate to
compensate any persons damaged as a
result of surface coal mining and recla-
mation operations. Therefore, inclu-
sion of damage to water wells as a spe-
cific example of the kind of liablity
intended to be covered by the policy
has been retained.

3. Section 806.14(b) specifies that
the policy shall remain in effect for
the life of the permit or any renewal
thereof. One commenter suggested
maintaining liability inrance for a
period of 25 years thereafter in order
to protect adjacent landowners from
damages which may hot become ap-
parent for a number of years after rec-
lamation is completed. While the corn-
menter had valid reasoning, the sug-
gestion was not accepted because a 25-
year extension is beyond the scope of
the Act and would create problems in
determining risk. Additionally, protec-
tion of adjacent landowners would be
limited because the burden of proof
will usually be on the victim.

4. Section 806.14(c) requires notifica-
tion to the regulatory authority when-
ever substantial changes are made in a
policy. A commenter declared this to
be beyond the scope of the Act, and
suggested it would result in regulation
of the insurance industry and conclud-
ed that the provision should be omit-
ted. The provision has been retained
because it establishes an administra-
tive procedure allowing the regulatory
authority to be sure that the permit-
tee will always maintain minimum cov-
erage. The Office believes that this is
not an effort to regulate the insurance
industry, but rather a requirement
that the permittee keep the regula-
tory authority informed regarding its
Insurance coverage.

5. Section 806.14(d) recognizes that
the permittee may qualify under State
self-insurance requirements in lieu of
a public liability policy. Such State re-
quirements must be" included in the
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regulatory program, and approved by
the Secretary in order for them to
apply. This is necessary if permittees
are to continue to have this option
during periods of Federal enforcement
of a State program, or under a federal
program.

PART 807-P'ROCEDURES CRITERIA
AND SCHEDULE FOR THE RELEASE
OF BONDS

Part 807 adopts procedures criteria.
and a schedule for the release of per-
formance bond liability and the termi-
nation of permits after completion of
all liability periods required by law.
The authority for this part is found in
sections 102, 201(c, 501(b), 503, 504,
507(f), 509, 519, and 701 of the act.- '

Section 807.11 of the regulations is,
based *on section-l19 (a), (b), (d), (e),
(f), (g), and (h) of the Act- The basic
structure outlined In Section 519. for
bond release is: (1) application, Section
519(a); (21 public, notieek Section
519(a); (3), opportunity for objections.
and evaluation, Section 519(f); (4), in-
spection and evaluation of the site by
regulatory authority, Section -619(b)
(5) Informal conference if provided for
In the" regulatory- program, Section
519(g);. an opportunity for a public'
hearing prior to release of the. bond,
Section 519(g). (6) regulatory authori-
ty decision and notice of its decision,,
Section 519 (b), (d),. and (e); and- (7)
right to appeal the regulatory authori-
ty decision, Section 519(d);

Since neither the Act nor the regula-
tion as proposed were organized se-
quentially, this Section and. the proce-
dures set forth therein, have. been. re-
arranged in the appropriate sequence.

§ 807.11 Procedures for seeking. release of
performance bonds.

1. With respect to section 807.11(a):
a few commenters, requested that a
surety also. be permitted to file- a re-
quest for bond release'. These com-
ments have been accepted and the reg-
ulations rewritten to allow persons au-
thorized by the permitteeF to file an
application for bond release. This pro-
vision will allow the permittee and his.
or her surety, or the bank which, issues.
a letter of credit, to estaklish a con-
tractual relationship by which the per-
mittee authorizes the surety, or the
bank to file an application, for release
on his behalf. In the proceeding which.
follows, the pgrty requesting release
will always be the permittee, but by
consent of the permittee the surety
can be authorized to pursue the
action. In order to accomplish- the
result desired by the surety company
commenters, it will be necessary for
them to secure the written consent of
the permittee prior to his or her dis-
ability or incapacity which they fear
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might deprive them of a, mechanism.
for being released from their obliga-
tions on the bond. In the absence of
such consent, however, the Office does
not think it is reasonable or appropri-
ate to create a general right of sureties
to file an application for release with-
out the knowledge and consent of the
permittee.

2. A few commenters suggested dele-
tion of the requirement in Section
807J 1(a)(1) to- file for bond release
only at appropriate times or seasons.
These suggestions cannot be accepted
since the regulatory authority is re-
quired to inspect and evaluate the rec-
lamation-, work within 30 days of re-
ceipt of the- completed application for
-release under Section 519(b) of the,

AcL. This is possible-only if the request
is filed at an appropriate time or
season to- allow for- proper evaluation.
Without such a requirement, it could
be impossible for the regulatory au-
thority to exercise its- responsibilities
to evaluate the site and determine the
adequacy of reclamation, and to con-
duct its site- inspection, within the 30-
day- time period allowed. For this
reason, the Office has elected not. to'
delete the requirement. Such a rule is
both necessaryand reasonable under
the, circumstances. In order to. avoicE
any -confusion regarding the proper
season, the regulation requires the
proper times to be stated in the ap-
proved reclamation plan. -

The considered aternative- would be
to require the regulatory authority" to
hold the release request until the ap-
propriate time or season. This was're.-
jected since it'is inconsistent with the
statutory 30-day time period for the
inspection.

3. Several commenters recommended
deletion or reduction of the require-
ments in Section 807.11(b) for adver-
tising- the request for bond release in a
local newspaper. These comments
were not accepted because the Act re-
quires both advertisement and most of
the procedures in the regulations. The
additional procedures included in the
regulations- are necessary to retain
consistency with public participation
provisions in other parts of the Act
and the regulations in this Chapter.

4. Several commentson Section
'807.11(b)(1) suggested clarification re-
garding, who, is- entitled to submit writ-
ten responses to the notice of applica-
tion for release of bond advertised in
the newspaper. These comments have
been accepted, and Sections
807.11(b)(7) and 807.11(c) have been
revised to make it clear that submis-
sion is limited to affected persons.

5. Section 807.11(c) provides that
written responses may be submitted
by any affected persons, as that term
is defined in the regulation. The defin-
tron reflects the criteria in Section

519(f) for determining who has stand.
ing to request a hearing.

6. A few commenters requested
changing Section 807.11(d) to require
the- inspection for release of bond
within 30 days of the notification and
receipt of a completed application for
release. These comments have been ac-
cepted since they are consistent with
the language in Section 519(b) of the
Act- The 30-day time period for the in.

•spection begins when an application
for a. bond is completed. The applica-
tion is not complete until the appli-
cant has completed publication of all
four notices and submitted proof of
publication, along with a copy of the
notice, to the regiflatory authority.
Receipt of these documents by the
regulatory authority then triggers the
30-day time period. One exception to
the 30-day requirement is made to
allow for weather conditions which
would preclude the kind of evaluation
necessary for the regulatory authority
to make a reasoned decision rather
than an arbitrary decision based on
speculation and surmise. The Office
intends to avoid a deadline for action
when, for example, an unseasonal
snowstorm obscures terrain features
or covers vegetation, and prevents an
eyaluation of restoration of original
contour or revegetation.

7. With regard to Section 807.11(d) a
commenter recommended that the 60.
day time period established in Section
519(bl of the Act for action by the reg.
ulatory authority on the application
for release be included in the regula-
tions as a time limitation where no
public hearing has been held. Since
this time period is specifically set h
the Act, the comment has been accept-
ed and Incorporated into Section
807.11(f)(2).

8. Several commenters recommended
that an alternative vehicle for adver-
tisement be included' In Section
807.11(f)(Hi) for *those States. not
having an official State publication.
These comments have been accepted.
Where no such publication exists, the
notice can be made in a newspaper of
general circulation in the locality of
the mine site. This change was made
wherever there is reference to any of-
ficial State publication, I.e.. Sections
870.11Ce)(1). (g)(1)(iH) and (2)(1).

9. A commenter suggested changing
the requirement to notify the town or
city nearest the mine site by also al-
lowing the regulatory authority to
notify the municipality in which the
coal mine is located. This language Is
consistent with the Act so the com-
ment has been accepted. The regula-
tory authority shall notify the munici-
pality regarding Its intention to allow
release of bond liablltly at least 30
days prior to the release.
10. Strong objections to proposed

Section 807.11 (d) through (h) were re-
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ceivedIrom a number of commenters
representing mining industry, State,
citizen and surety industry interests.
In addition to the general lack of clar-
ity and confusion caused by the pro-
posed rules, mining industry com-
menters objected-to the different pro-
cedures applicable to a hearing de-
pending on whether it was requested
by a permittee, in which case it was a
"legislative-type" hearing, or an "ob-
jector," in which case it was adjudica-
tory. Citizen commenters objected to
the prospect that once they had

-waived their opportunity for a hear-
ing, the permittee could then request
-a hearing from which "affected per-
sons".might be excluded. Each objec-
tion was well-taken and led to a major
rethinking of the procedural elements
of the Section. The initial text, was
based on a effort to give effect to
every provision 9f Section 519 of the
Act, but created confusion and unfair-
ness by establishing different proce-
dural rights for different parties. In
rewriting the Section, the Office
began with two fundamental assump-
tions drawn from the Act: (1) every af-
fected person and the permittee have
an equal right to an adjudicatory
hearing if requested (Section 519(d)
and (f)) and (2) a hearing requested by
an affected person must be granted
before the bond is released (Section
519(f)). Based on these assumptions,
the Office reconstructed a procedural
scheme which attempts to treat all
parties equally and fairly, while adher-
ing as closely as possible to the time
limits for action imposed by Congress.

The revised scheme preserves the
opportunity for filing objections and
requesting a public hearing, but sepa-
rates them in the sequence of events.
The time for filing comments is limit-
ed by the 30-day requirement of the
first sentence of Section 519(f) of the
Act (30 CFR 807.11(c)). A request for
an informal conference must be filed
at the same time, provided the regula-
tory program contains an option for
such a conference (30 CFR 807.11(c)
and (d)). Within 60 days after receipt
of a completed application for release
(the date when the proof of publica-
tion of the four weekly notices is re-
ceived by'the regulatory authority), or
30 days after the close of the comment
period, the regulatory authority will
notify the parties of its decision to re-
lease the bond (30 CFR 807.11(f)(2)).
If an informal conference procedure is
provided in the regulatory program,
then certain flexibility in the schedul-
ing is allowed for holding the confer-
ence since such a conference might
not be requested until the last day for
the regulatory authority to give notice
to the conference, conduct the confer-
ence, evaluate comments, make Its de-
cision and give notice to all interested
parties. Limits on this time period will
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be left to the development of each reg-
ulatory program (30 CFR 807.11 (e)
and (f) (3)).

After the decision of the regulatory
authority, action which would allow
the release of some or all performance
bond liability shall be nothing more*
than a proposed release until affected
persons have had an opportunity for a
public hearing as required by Section
519(f) of the Act and 30 CFR
807.11(f)(5)(ii) and (g). If such a hear-
ing is requested, It shall be adjudica-
tory, conducted in accordance with the
procedures in Section 519(h), and com-
menced within the time and at the
place required by Section 519(f) of the
Act (30 CFR 807.11 (g) and (h)). The
Office believes that this scheme is the
most reasonable response it could
devise to meet the valid concerns of
the various commenters, within the
framework of the Act.

A few suggestions in the comments
were rejected. A request to require the
regulatory authority to respond to
specific requests for findings of fact
and conclusions of law proposed by
parties at the close of a hearing was
not accepted. Such a procedural rule,
while generally desirable, was not con-
sidered appropriate for this rulemak-
ing. For hearings under Federal pro-
grams or the Federal lands program,
such a requirement would be appropri-
ate for consideration when the proce-
dures of the Office of Hearings and
Appeals are proposed. Under State
programs, such matters are properly
left to the discretion of the hearing
authority. Also rejected was a request
that the period for inspection and
evaluation continue until 30 days fol-
lowing the close of the public com-
ment period. While there may be ad-
vantages to such an extension, Con-
gress has not allowed such an ex-
tended period. The period provided for
in 30 CFR 807.11(4) does not require
the inspection to be completed until 30
days after the receipt by the regula-
tory authority of the permittee's proof
of publication of the newspaper no-
tices. This should allow the public an
opportunity to participate in the in-
spection if they act quickly to contact
the regulatory authority.

§ 807.12 Criteria for release of bond.

§807.13 Schedule for release of bond.
1. Sections- 807.12 and 807.13 of the

proposed regulations have been rewrit-
ten and combined due to numerous
comments concerning criteria and
schedule for bond release. The alter-
native to rewriting and combining
these two Sections was to attempt to
make revisions within the framework
of the proposed regulations based
upon those comments which were ac-
cepted. However, the number and sub-
stance of the comments required that
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the Office generally rethink the over-
all content of the Sections, and ac-
cordingly It was necessary to rewrite
them in order to properly organize
and structure the regulations. As re-
written, these Sections are based on
the concept that the permit area may
be broken down into subareas and that
these areas may be bonded increment-
ally during the term of the permit.
Bond release also may be made in In-
crements to allow partial release of
the bond liability after the accom-
plishment of specific reclamation
stages on the incremental areas. Bond
liability on any Incremental area Is not
fully released however, until the third
reclamation phase is accomplished, at
which time the acreage is deleted from
the total permit area. The important
concept Is that while the filing and re-
lease of bond liability may be incre-
mented, all the bond liability applica-
ble to a permit extends to all acreage
within the permit area. The amount of
the bond is calculated on the basis of
costs and not directly on acres.
Amounts of the bond are released as
reclamation phases are accomplished
and remaining costs are correspond-
ingly reduced, but any bond liability
on a sub-area remaining at any time is
available to deal with the entire
permit area. After the acres are re-
leased from the permit area as pro-
vided for following reclamation phase
i, there is no further liabiity for

those acres under the remaining per-
formance bond liability applicable to
that permit. Any remaining liability
would only apply to areas remaining
within the permit.

The basis for extending liability to
the entire permit area is that until all
mining and reclamation activities are
completed, the success of reclamation
in achieving the required performance
standards cannot be fully determined
with respect to the protection and res-
toration of the hydrologic system. As
mining -and reclamation operations
progress, the size of the affected area
within the permit area increases.
While these operations may be staged
or done in Increments across the
permit area, the impact on both sur-
face and ground, water flow systems
with regard to water quality and quan-
tity Is cumulative and may not be fully
developed until mining operations
have reached their fullest extent
within the permit area.

2. The following represent themaJor
concerns expressed in the comments
on Sections 807.12 and 807.13 of the
proposed rules.

A few commenters requested the
mandatory release of portions of the
bond according to the schedule in the
regulations. These comments could
not be accepted since the Act specifi-
cally states that the regulatory au-
thority may release portions of the

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



15122
bond after it has, determined that the.
required reclamation phase has bden
accomplished, but must retain such li-
ability, in effect as would be necessary
to complete any- reclamation, restora-
tion, or abatement work needed to
comply with all requirements. This
provides the regulatory authority-with
discretion in assessing- the cost and
degree of difficulty to complete ant
remaining reclamation, whether pollu-
tion Is occurring or is likely to occur
and the cost of abating such pollution,
as required in Section 519(b) - of the
Act.

Since this- review- is specifically re-
quired by the Act, the bond release
schedule and percentages cannot be
made mandatory upon the regulatory
authority. The requirement that the
regulatory authority- retain sufficient
liability to complete remaining' work s,
mandated' by Section 509(a) of the
Act, however.

3. Many commenters requested spe-
ciffc language allowing partial release
of bond below the $10,000 minimum as
stated in the proposed regulations.
These comments were accepted and in-
cluded in the rewritten regulations to
conform with the incremental-bonding
provisions and the schedule for release
of bond in accordance with the three
major reclamation phases contemplat-
ed by Section 519(c) of the Act.

4. Many commenters requested clar-
-fication or deletion of the 25 percent
release schedule set forth in Section
807.13(b) of the, proposed rules. The
regulations have beerr rewritten to
larify the mechanism for calculating

the amount of bond to, be released
from each reclamation phase. As writ-
ten the regulations "in Section
807.12(b) establish- three reclamation
phases to define the periods when a
permittee may- seek rdlease of bond li-
ability. These correspond to the re-
lease of bond schedule established in
Section 519(c) of the Act. The, regula-
tory authority may release an addl-
tional 25 percent of the total bond lia-
bility pertaining to the area for which
the release is sought, after revegeta-
tion has been establishedl in accord-
ance with the performance, standards-
and approved reclamation plan. This
provides that, at a minimum, I5 per-
cent of the total bond will be retained
until all surface mining and reclama-
tion activities is determined.

As jreviously discussed, the effects
of mining and reclamation are cumula-
tive with regard to the hydrologic
system, so that the remaining bond li-
ability will be applicable to the entire
affected area within the permit area
to ensure the success of the reclama-
tion work in protection, of the hydrolo-
gic system.

5. A few comments regarding the
bond release criteria suggested delet-
ing the one-year release schedule- re-

RULES AND REGULATIONS

quirement. These comments were- ac-
cepted and the regulations changed to
'allow bond release applications to be
submitted in accordance with a sched-
ule approved as part- of the reclama-
tion- plan submitted with the permit
application, after completion of a- rec-
lamation phase on an approved area
for the incremental release of bond li-
ability.

6. One commenter suggested delet-
ing the topsoil replacement from the
regrading requirements for the 60 per-
centrelease schedule of Section 519(c)
of the Act. This comment was not; ac-
cepted since spreading, topsoil is a
grading operation which should be ap-
proved for the proper depth and distri-
bution of the topsoil prior to vegetat-
ing. The inspection for hond release
will determine whether the topsol'has
been properlyspread.

- 7. A commenter suggested adding
"planting" to the 60 percent schedule.
This comment was not accepted since
planting operations are distinct and
possibly not coincident with regrading-
The regraded topsoil: should be ap-
proved prior to theplanting and reveg-
etation operations.

8 A few- commenters suggested in-
cluding criteria. for evaluating revege-
tation. in the bonding regulations.
These comments were not accepted
since such criteria are included in the
performance standards. The bonding
regulations need only refer to these
standards, not reiterate them.

9. A few commenters suggested
changing the release schedule from 60,
25, 15 to 40, 20, 10, 10. These cozn-
ments were not accepted since the Act,
in Section 519(c), provides that up to
60 percent may be released after back-
filling and-regrading, based on the dis-
cretion of the regulatory authority on
a case-by-case review.

10. A few commenters suggested
adding language in the criteria refer-
ring specifically-to otherlaws aicI-reg-
ulations. It is not always possible to
refer throughout the regulations, to
other- laws and other regulations.
However, the. bonding regulations
refer, where' appropriate, -to, the
permit requirements, performance
standards, requfrements, of the Act.

11. A ,few commenters suggested
changing the requirements for im-
poundments to "silt dams as impound-
ments."'This was not acceptable since
the resulting definition -would be too
restrfictive. Many impoundments re-
sulting from coal! mining practices,
such as treatment facilities, require
mainteniance and protection against
failure. -

12, A commenter suggested\ adding
language to the. c4teria for release of
bond specifying compliance with all
requirements of the Act. The state-
ment of liability under the perform-
ance. -bond addregses the

requirements for compliance with the
Act and regulations and need not be
stated again. Therefore,. this comment
was not accepted.

13. A- commenter requested clarifica-
tion regarding when the five-year
period of responsibility begins. This
comment has been accepted and the li-
ability period clarified in the regula-
tions.

14. A few commenters requested
changing the standards for runoff
quality for drainage from the revege-
tated area as proposed In Section
807.12(e)(2)(iD). These comments could
not be accepted since treatment facili-
ties must be maintained until the
runoff from the permit area will not
degrade the quality of the receiving
stream below established stream qual-
ity standards.

-- 15. A commenter suggested that the
criteria for release did not adquately
address the protection of the hydrolo.
gic system required in the Act and the
performance standards. This comment
has been accepted in that-the rewrit-
ten rules provide the mechanism to
retain adequate bond liability for this
concern as determined by thlv regula-
tory authority,(30 CFR 807.12(d)).

16.. In response to comments regard-
Ing the problems which might arise
out of the failure by the permittee or
third parties who made commitments
uhder 30' CPR 816.133 or 817.133, 30
CFR 807.12(dY has been rewritten to
include a-special provision requiring
the regulatory authority to evaluate
the additionaI costs It might incur In
case of forfeiture and to retain such li-
ability as may be necessary to cover
those costs. Unlike other performance
standards, the performance, standards
for revegetation (30 CFR 816.116 and
817.116) contain a special exception
for alternate post mining land-use
plans approved by the regulatory au-
thority. The exception allows permit-
tees to meet a less stringent revegeta-
tion test for reclaimed areas that will
be covered from the elements within
tw'o.years following completion of top-
soiling. However, If the approved alter-
nate land use Is not implemented
within the two years, It becomes neces-
sary to comply with the full scale
standards generally applicable to reve-
getation. Should the permittee or
third parties default in their commit-
ments under the alternate approved
plan, and fal to obtain a- permit revi-
sion under the Act, the regulatory au-
thority would have to forfeit the bond
and complete reclamation. Reclama-
tion would require achieving full com-
pliance with the revegetation stand-
ard, thereby regulting in greater costs
than those anticipated -by the permit.
tee for the preparation of a. develbp-
ment site.
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PART 808-PERFORMANCE BOND
FORFEITURE CRITERIA AND PROCE-

"DURES

Part 808 adopts criteria and proce-
dures for forfeiting performance
bonds and determining the forfeiture
amount as required by Sections 102,
201, 501, 503, 504, 509(a),. and 519 of
the Act. One commenter suggested
that only those persons with valid

-legal interests should be able to peti-
tion for bond forfeiture. The proce-
dures allowing petitions for bond for-
feiture have been deleted. The regula-
tion requires the regulatory authority
to forfeit under certain circumstances,
and allows discretion in initiating for-
feiture in other circumstances. The
regulatory authority may consider
comments amd petitions from persons
with any interest in its decision-
making process. If the regulatory au-
thority refuses to forfeit a bond under
circumstances where forfeiture is man-
datory, any person with standing
under Section 520 of the Act may sue
to compel the regulatory authority to
comply with the regulations and the
Act. Therefore, since the Act does not
require citizen participation in the for-
feiture decision, the petition process in
the proposed rules has been deleted.

§ 808.11 General.
1. Section 808.11 contains the gener-

al provisions for bond forfeitures. Sec-
tion 808.11(a) requires the regulatory
authority to forfeit all or part of a
bond according to the criteria set
forth in Section 808.13.

A commenter suggested requiring
the regulatory authority to forfeit all
of a bond in order to assure appropri-
ate funding for reclamation. The Act,
'in Section 509(a), provides that the
amount of a bond shall be sufficient to
assure completion of the required rec-
lamation work. This, in some cases,
would not require forfeiture of the
entire bond, especially where all of the
area had not been affected or where
some reclamation had been accom-
plished.

2. There were several comments di-
rected at Sections 808.11(a) (1) and (2)
of the proposed regulations, which
had listed conditions under which for-
feiture proceedings shall commence.
The commenters objected to these
provisions because of the redundancy
with Section 1308.13(a). The suggested
revision was accepted and the dele-
tions made in the final regulations.
Therefore, the regulations were writ-
ten to allow the regulatory authority
to either forfeit the entire bond, or set
the amount of bond forfeiture accord-
ing to the cost of the reclamation
work.

3. Several commenters suggested
that the regulatory authority should
have more flexibility in determining

RULES AND REGULATIONS

whether or not a bond should be for-
feited. Although the regulations in
Section 808.11(a) mandate bond for-
feiture action by the regulatory au-
thority under the conditions set forth
in Sections 808.13(a) and 808.13(b). the
regulatory authority has the discre-
tion to withhold forfeiture If a binding
compliance schedule is accepted by
the permlttee. It Is always desirable to
get the permittee or surety to comply
with his reclamation plan if It is at all
possible, because the cost to the regu-
latory authority is usually in excess of
what it would cost a permittee or
surety, as discussed previously in Sec-
tion 805.11(b). Moreover, reclamation
by the regulatory authority may be
delayed for many years for a variety
of reasons relating to collection upon
the bond or contracting requirements
to accomplish the reclamation. There-
fore, this section provides an incentive
for the permittee or the surety to
come forward and agree to a compli-
ance schedule, and allows the regula-
tory authority to engage in that
option rather than compelling it to
forfeit. The regulations were changed
to include the surety in the agreement
to secure its liability, as recommended
by three commenters.

§ 808.12 Procedures.
1. Section 808.12 specifies procedures

which the regulatory authority shall
follow prior to bond forfeiture, in the
event forfeiture of the bond is re-
quired by Sections 808.11 and 808.13. A
commenter recommended that Section
808.13 be made applicable to Sections
808.11 and 808.12 because It states the
specific criteria for forfeiture. This
suggestion was accepted and incorpo-
rated nto the regulations.

2. The procedures for bond forfeit-
ure in the proposed rules provided
that the regulatory authority send
written notification to the permittee
and, if it is a surety bond, to the
surety, of the determination to forfeit
.and the reasons for such forfeiture. A
few commenters suggested sending
written notification to the permIttee
and surety, if applicable, and eliminat-
ing the question of receipt of notifica-
tion. This suggestion was accepted and
incorporated into the regulations. Sev-
eral commenters suggested that the
regulatory authority send written no-
tification of the intent, instead of the
determination to forfeit a bond, giving
the permittee the opportunity to come
forward with a compliance schedule.
This step is unnecessary, for It would
only cause delay and would not pro-
vide the permittee with any more
rights than as presently written. The
notice of forfeiture does not foreclose
an opportunity for the permittee and
regulatory authority to sign a compli-
ance agreement, but It clearly puts the
permittee on notice that agency action
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has been taken. A few commenters
suggested giving the permittee 15 days
after receipt of notification to set up a
compliance schedule to correct a viola-
tion. There is no clear advantage to
defining a time period, and, in fact,
this could hinder the regulatory au-
thority and permittee in setting up a
compliance schedule.

3. Section 808.12(a)(2) requires the
regulatory authority to advise the -per-
mittee and the surety, where applica-
ble, of such rights of appeal that
might be available. The surety was in-
cluded, as recommended by several
commenters. After notice is given in
accordance with Sections 808.12(a) (1)
and (2), Sections 808.12 (a)(3) and (b)
allow the regulatory authority to pro-
ceed with collection on the bond as-
provided by law. A forfeiture by the
regulatory authority is a final agency
decision upon which an action for col-
lection may be based, unless a stay of
collection is obtained from an adminis-
trative or Judicial reviewing authority
as provided by applicable State or Fed-
eral law for such administrative ac-
tions.

4. Section 808.12(a)(4) requires the
regulatory authority to defend any
appeal that is filed. Several corn-
menters recommended that this sec-
tion be deleted because they allege it
would require the regulatory authori-
ty to defend all actions, significant or
not, and waste the regulatory authori-
ty's time. The Office believes It is nec-
essary for the regulatory authority to
pursue all appeals in order to assure
that appeals are not neglected and
rights of appeal not abused.

5. Section 808.12(c) received opposi-
tion from one commenter who suggest-
ed that the forfeited bond should be
applied only to the bonded area. In re-
sponse, a sentence was added to Sec-
tion 808.12(c).

§ 808.13 Criteria for forfeiture.
1. Section 808.13(a) Identifies four

areas where forfeiture would be man-
datory. Several commenters suggested
giving the regulatory authority more
flexibility to determine forfeiture by
changing "shall" to "may". The Office
believes the regulations will give the
regulatory authority sufficient flexi-
bility as provided in Sections 808.13(b)
and 808.11(b) and, therefore, the use
of the word "shall" is the preferred
language.

2. The first set of requirements for
which forfeiture is required are stand-
ard to the bonding industry. In those
four circumstances the bond shall be
forfeited because the permittee has in-
dicated an inability to comply with the
Act in a major respect, unless it is pos-
sible to reach some compliance agree-
ment and schedule with the operator.
Some commenters suggested changing
Section 808.13(a)(2) so that bond for-
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feiture would be mandatory only when
the permittee has substantially failed:
to conduct surface mining and recla-
mation in accordance with the regula-
tions. Because the permittee is given.
the chance to set up a compliance.
schedule to correct violations, this ad-
ditioli is not necessary. One corn-
menter claimed that revocation of the
permit should not dictate bond forfeit-
ure. In response, Section 818.13(a)(3)
has, been amended to include the stip-
ulation, that the regulatory authority
shall forfeit the bond if the permit has.
been revoked, unless the permittee or
surety, where. applicable,, assumes lia-
bility for completion of reclamation.
work under a compliance agreement
This alternative is, desirable because
the permittee or surety can do the rec-
lamation work, at. much less cost and.
generally in less time than, the regula-
tory authority, as previously discussed.,

Section 808.13(a)C41. was added: in re-
sponse to. comments which- suggested,
that, bond forfeiture should be re-
quired if the permitteefaila to comply
strictly with the compliance schedule..
This provision will deter the regula-
tory authority from- agreeing to
successive-compliance schedules, while
the operator continually violates, the
conditions of each. schedule.

3. Section 808.13(bl provides for dis-
cretionary forfeiture of a bond. These
provisions reflect problems, that have.
occurred with bond forfeiture among,
the. States. They require both a. busi-
ness failure. and the inability of the
permittee to comply with the Act.
Some commenters suggested a reword-
ing of Section 808.13(b)(1), because-
bonds inay be sound even though. the
permittee has failed in. business. The
commenters- alsa pointed out that,
having a petition of bankruptcy filed
against the permittee does, not mean

'that the permittee Is bankrupt. In re-
sponse, Section 808.13(b)(1) has been'
rewritten to eliminate bond forfeiture
if the permittee has. a petition for,
bankruptcy filed' against him, even
though a bankruptcy proceeding may -
not necessarily mean, the permitteev
bond is insecure. This, Section allows.
the'regulatory authority to use bank-
ruptcy or other failure as a basfs for
agency action if deemed necessary in.
order to protect the regulatory auth-
orityls interests. A few commenters
suggested deleting Section
808.13(a)(2), because of the above dis-
cussion, Again, the regulatory authori-
ty may use this as an indication that
the obligations on the bond are poten-
tially insecure, but the provision does
not. make forfeiture mandatory.. A pro-
vision was added to Section
808.13(a)(3) to allow a permissive bond
forfeiture only after the permittee has
been given an opportunity to demon-
strate or prove that-the operation will
be conducted in compliance with the

-Act. This provision places the burden
on the permittee to prove that he can
comply even though either of the con-
ditibns- ini Section 808.13 (b)(1) or
(b)(21 have. occurred. The possibility of'
a bond forfeiture gVes the regulatory-
authority a certain: amount of leverage
to compel a successor in interest, such
as a receiver in bankruptcy, to comply
with the legal requirements imposed
upon the permittee for the operation.

§80814" Determination of forfeiture:
amount.

1, Section 808.14 contains two bases
for determining, the forfeiture
amount. A- few. commenters suggested
changing. "shall" to "may" in order to'
give the regulatory authority more
flexibility in determining the amount
of forfeiture. Because the regulatory
authority may choose to forfeit either

* the entire bond or a portion sufficient
to cover the cost of reclamation,, the
Office believes the word "shall" is not
restrictive and, therefore, has not
changed the regulation. A few com-
menters. suggested Section 808.14 be
deleted; because it is too difficult to
determine the exact amount of a bond
necessary for reclamation, and, by re-
quiring.the entire amount of the bond
to be forfeited, the regulatory authori-
ty would be assured. of having suffi-
eient funding- for- required reclama-
tion. These commentswere not accept-
ed because the necessary reclamation
work involved may require only a por-
tion of, the bond amount and the
amount is left to the discretion of the
regulatory authority.

2- Section 808.14(b) provides a mech-
anism that may be of greater practical
benefit to the regulatory authority
when it must act expeditiously. This-
Section allows the regulatory author-
ity to forfeit the entire amount of the
bond to which liability is attached to
complete the required reclamation
work. The proposed, regulations re-
quired the regulatory authority to
return the unused portion of the bond
to the permittee or surety. This provi-
sion received opposition from several
commenters because, they felt it
denied States- the right to keep the re-
mainder of the bond, which could- be
used as a reclamation fund or as- a;
method to penalize the permittee for
not meeting- the conditions of the
bond., Another commenter suggested
that remaining funds after reclama-
tion be retained until the standards
for measuring- revegetation have been
met, thus insuring- proper reclamation.
A few commenters suggested eliminat-
ing, Section 808.14(b) because forfeit-
ing, the entire bond would be an unfair
penalty for the permittee and surety.
In response,.the requirement that-the
regulatory authority return the re-
mainder of the unused bond was de-
leted. Therefore, as adopted Section

808.14 allows the regulatory authority
to either forfeit all or part of the bond
and return the unused portion of the
bond if they so desire.

PART 809-BONDING AND INSUR-
ANCE REQUIREMENTS, FOR AN-
THRACITE SURFACE COAL MINING
AND RECLAMATION OPERATIONS

This Part sets fort the general re-
quirements for bonding and insuring
anthracite surface coal mining and:
reclamation operations for States,

Which regulated anthracite coal
mining with environmental protection
standards in existence as of August 3,,
1977. Section 529 of the Act, from
which the authority for this Part is
derived, Is believed to only cover and
thereby, exempt, Pennsylvania from
certain provisions of the Act and this,
subchapter. As a result, this Part Is
only applicable to persons engaging in
or seeking to engage in anthracite sur-
face; coal mining and reclamation oper-
ations in Pennsylvania.

§ 809.12. Requirements.
Section 809.12 sets forth the require-

ments for bonding and insuring an-
thracite coal mining, operations in
Pennsylvania. Basically, Section 529(a)
of the. Act requires that all anthracite
operations- be. subject to the general
bonding provisions In Sections 509 and
519 except for the" period of revegeta-
tion responsibility and th specified,
bond limits. In those case., Pennsylva-
nia State law, regulations and adminis-
trative. guidelines will apply'. Section
809.12(a) provides the statutory ex-
emption and directs the Pennsylvania
regulatory authority to apply its laws,
regulations, and guidelines to bonding
limits- and liability periods for anthra-
cite operations.

There were no comments received in
reference to the section, and, there-
fore, the regulations remain un-
changed.

SUBCHAPTER K-PERMANENT PROGRAM
PERFORMANCE STANDARDS

The general structure and intent of
this Subchapter, together with an ex-
planation of alternative structures
considered, is contained 43 IEDERAL
REGISTER 41734-41735. That discussion
is hereby incorporated by reference In
this-preamble.

As originally proposed, Subchapter
K contained three additional Parts-
811, 812 and 821. (See 43 FlDmnAL REG-
ISTm 41873-41922, September 18,
1978.) Part 811 has been deleted be-
cause it was redundant. All its sub-
stantive provisions are contained in
Subehapter C. Part 812 was an index
which has been deleted in response to
comments, which requested a broader
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alphabetical subject inddx. Such an
index has been prepared as an appen-
dlx to. these regulations- OSM expects
this. appendix: to: be published. in the
FEDERAL REGITSER shortly, after publi-
cation of these, rules., N . substantive
change is intended by the deletion of
Parts-811. and 812

Part 821 would havefprovided an ex-
emption- procedure for mines in
Alaska. This Part.was deleted because
OSM felt that the special problems of
Alaska would be adequately resolved
under Subchapter C by application- of
the "State window." if a State pro-
gram is. approved, or by consideration
of Alaska's unique climatological and
geological problems by the Secretary,
before a Federal program, is imple-
mented. In any case, the statutory au-
thorization for the variances proposed
by Part 821 willhave expired before or
shortly after a permanent regulatory
program is adopted. for Alaska. Under
Section 708Cd). of the Act, variances
could. not be granted by the Secretary
after August 3, 1980, at thalatest.

Many comments were received sug-
gesting that OSM avoid'specific design
standards and instead adopt regula-
tory goals and allow operators to
achieve the goals as they- choose.
These commenters criticized what
they sometimes called the "cookbook"
approach. In each of the performance
standards forwhich. the point was spe-
cifically made, the preamble addresses
the specific issue- The discussron at
this point addresses the issue in gener-
aL

To a substantial degree, the regula-
tions as proposed and to a larger
degree as- adopted, ir fact establish.
goals rather than tight design stand-
ards;. Moreover, when design standards
are adopted hey usually provide sub-
stantial flexibility to-the operator

For example, the standards in. 30
CFR 816.45-816.47 and. 81T45-81T47
for controlling sedimentation go
beyond merely establishing *ffluent
limitations. They do so because efflu-
ent limitations are a less successful

.regulatory tool for constantly moving
coal mining operations than for fixed
industrial plants. In requiring certain
operational practicesbeyon&d th e efflu-
ent limitations, the regulations do not
adopt a rigid "cookbook" approach but
prescribe a series of alternatives that
leave the operator broad flexibility- to
design an operational sediment control
system t suit the particular site and
the operator's capabilities.

Section 816.45 explicity states the
regulatory goals and lists the major
designs and operational techniques
which an operator can adopt to reduce
the need for treatment. Section. 816.46
requires a final sedimentation pond
but grants broad flexibility to. the op-
erator to design the pond efficiently in
relation to. related sediment control
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practices. For a more complete discus-
sion of the flexibility. and. efficiency of
sediment control requirement, see the
Preamble for Sections 816.45-816-47
and Sections 817A5-817A4'L

An example of design standards with
less flexibility than. sediment control
are- the regulations dealing with head-
of-hollow and. valley fills. Nevertheless
these regulations contain more flexi-
bility as- adopted, than as proposed,
while at the same time providing
equivalent public safety and environ-
mental protectiom As proposed, there
were to be essentially two different
construction techniques for excess
spoil. The first was the fill constructed
with a rock underdrain and all water
diverted off or around the fiL The
second was a fill, constructed with a
rock chimney core and water diverted
to and through the rock core. As
adopted, the regulations provide for
four different construction types: (1)
for flatter areas, only stability and
sediment control goals are prescribed.
and the engineer can design any struc-
ture that meets those goals; (2) the
rock underdrain type; (3) the rock
chimney core type; and (4) a dumped.
homogeneous fill made of at least 80
percent durable rock.

The Office believes that design spec-
mclty Is necessary In many places, es-
pecially where risk of Injury to public
safety or the environment Is the great-
estL For Instance, in the design of fills
on. steeper slopes,- fare Is. areal risk
and could be such a catmstrophic event
that conservative, specific design
standards. are necessary- Fills must be
designed and constructed to last per-
petually., since maintenance (after
bond, release) will not necessarily be
provided, as in the case of public high-
way fills. Also, the state-of-the-art in
fill design has been- evolving slowly,
with most engineering Innovation dis-
played only in the last couple years.
On flatter. slopes failure Is neither
such a risk nor as serious an event
should it occur, therefore Increased
flexibility is appropriate;

On the other hand, specific design
requirements may Impede the opera-
tor's ability to reduce to a minimum
the cost added to his operation by the
regulations and may impede Innova-
tion. The Office believes that the
flexibility contained In the regulations
adopted reduces these adverse effects.
and, that any impediment to Innova-
tion is reduced to negUble by the ex-
perimental practices regulations at 30
CFR 785.13.

Thus, the question of "goals versus
design standards" s one of balancing
the need for increased certainty of
protection against Increased flexibility
for the operator. OSMr has In almost
all cases supplied substantial flexibib.
ity even where design standards are
provided. The Office believes that the
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balance struck by the regulations
adopted Is correct and. will provide a
basis for the protection: of Public
health and safety and the' environ-
ment while recognizihig the impor-
tance of an efficient and. productive
coal:industry.

PART 870--PERMANENT PROGRAM
PERFORMANCE STA.NDARDS GEN-
ERAL PROVISIONS

This Part Is intended to provide an
introduction to- Subchapter K. It sets
forth the general purpose of the Sub-
chapter, the responsibilties of persons
and agencies in connection with the
Subchapter and Its general applicabR-
ity. To the extentmore specific or con-
tradictory pravisions are found in
Parts 815-828, those other provisions
shall contraL

Section: 810. explains that Sub-
chapter E" applies to all coal explora-
tion and minin under regulatory pro-
grams. The differences in: language
from the version proposed September
18. 1978 (43 F1mERAL REGiSTER. 41873)
are intended for clarification only.

Section 810.2 explains, the purposes
to, be achieved by the requirements of
Subchapter K. All changes made in
this Section since the version proposed
In the September 18,. 1978 FED RAL.
P.Exsr were made In response to
comments ant.are discn edbeow

Section 81al01 stztes that the role of
the Secretary' of the Interior under
the Act is ta approve or Implement
performsne standards and design: cr-
teria. far regulatary Programs. This
role Is- explained- In. Section 503(h)
and. 50Va) ot theAcL Theimp rtance
or the differences between perform-
once standards and design criteria is
discussed( in: the Preamble discussion
for Sect tio 7Il:.Ce) relati g:ta pree-
Istihg. nonconfonnih strutures, and'
the reader Is encouraged t- review
that discussion for a. fuller under-
standing of this Subchapter.

Section: 810.A enumerates the roles
ot the Director the Sta regulatury
authority and the persom conducting
the regulated activitem. The baiguage
isslightly changed frouthe versim of

Setin: a10A~ Proposed Septemer M
1978' The Section: as promulgated
eliminates unclear references ta: the
Assistant Secretary. Energy- and Mi-
erals_-OS felt that eTntn that
offi withaut setting forth: the relm-
tionship: of the Director t> the Se~e-
tary or other Interior Department of-
fices_ was mor misleading than it was
helpfuAILt chanes:i mthisSectioam are
clarifications of the general -ntrodtic-
tory languae'

A. section-by-section analysF& of con-
cerns. raised by the? publi comments
and the review of the proposedregula-
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tion conducted in response to those
comments follows.

A commenter suggested that 810.1
be revised so that Federal lands gov-
erned by Section A of the Federal
Coal Leasing Amendments Act of 1975
(90 Stat. 1085) would be exempt from
the performance standards of Parts
816 and 817. This revision was unnec-
essary since the issue is dealt with in
the, Federal lands program, Sub-
chapter D.

One commenter felt that Section
810.2(a) was superseding the Federal
Coal Mine Health and Safety Act of
1969. Section 702(a) of the Act pro-
vides that the Act not be construed to
supersede or modify the Federal Coal
Mine Health and Safety Act of 1969.
Section 515(b)(12) of the Act gives
OSM specific authority to be con-
cerned with "the health or safety of
miners." Section 810.2(a) does not su-
persede the Federal Coal Mine Health
and Safety Act of 1969, but comple-
ments it.

A commenter contended that Sec-
tion 810.2(h) was without statutory
authority and should be deleted. This
contention was rejected. Section
810.2(h) is authorized by Section
522(a)(3)(B) of the Act. However, Sec-
tion 810.2(h) has been revised to im-
plement all of the wording in Section
522(a)(3)(B) of the'Act.

Several comments suggested that a
new paragraph be added to Section
810.2 which assures that a balance will
be reached between protection of the
environment and agricultural produc-
tivity and the nation's need for coal.
This suggestion was accepted. Section
102(f) of the Act states that one of the
purposes of this Act is to strike a bal-
ance between 15rotection of the envi-
ronment and agricultural productivity
and nation's need for coal as an essen-
tial source of energy. The addition of
paragraph (j) to Section 810.2 helps
more completely characterize how this
Subchapter seeks to accomplish what
Congress intended.

A commenter felt that Section 810.3
should be revised, since coal explora-
tion operations on Federal lands are
not governed by the Act. Coal explora-
tion operations on Federal lands are
governed by Section 4 of the Federal
Coal Leasing Amendment Act of 1975
(90 Stat. 1085). The issue raised by the
commenter is already covered in the
Federal lands regulations, Subchapter
D. A revision of Section 810.3 would
not add anything to the regulations,
since this Subchapter does not, by its
terms, apply on Federal lands. The
extent to-which these standards will
apply on Federal lands is set forth in
Subchapter D. Accordingly, the com-
menter's request was rejected.

Concern was expressed that Sub-
chapter K does not specify whether,
operators must comply with both gen-
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eral performance standards (Parts 816
and 817) and applicable special stand-
ards (Parts 818-828). It was noted that
the interim performance standards do
have such a specification at 30 CFR
716.1(a)(2). In order to avoid ambigu-
ity in interpretation of the permanent
program performance standards and
to ensure that all operations comply
with all relevant performance stand-
ards, Section 810.11 was added to
specify that Parts 816 and 817 apply to
any operation unless specifically
exempted ii Parts 818-828.

PART 815 PERMANENT PROGRAM
PERFORMANCE STANDARDS-
COAL EXPLORATION

Part 815 contains minimum perform-
ance requirements applicable to per-
sons engaged in coal exploration
which substantially disturbs the natu-
ral land surface. This Part is closely
related to Part 776 (Coal exploration
notices and approvals) and the defini-
tions of "coal exploration" and "sub-
stantially disturb" contained in Sec-
tion 701.5. The reader should review
the preamble discussion of those pro-
visions, as well as the language of
those regulations, for a complete un-
derstanding of the permanent pro-
gram's effect on coal exploration.

The purpose of this Part is to ensure
that coal exploration is conducted in a
manner which results in minimum en-
vironmental harm. OSM has attempt-
ed to balance the need to allow explo-
ration to proceed so that the Nation's
energd needs and the Act's are bal-
anced, against the risks of environ-
mental damage. Under the Act, explo-
ration .will continue to occur on lands
where mining is prohibited under Sub-
chapter F. Since many lands unsuit-
able for mining are fragile; special pre-
cautions to preserve fragile, resources
are required. The brevity of this Part
reflects OSM's intention to focus Its
regulations only on 'those activities
which present the greatest potential
risk to the environment and to frame
the final rules in terms of general ap-
plicability.One commenter suggested that Part
815 be deleted entirely on the grounds
that Section 512(a) of the Act states
that exploration is to be conducted
under "exploration regulations issued
by the regulatory authority." The
commenter argued that OSM is not
the regulatory authority at this stage
of the implementation of the Act, and
therefore this Part is beyond OSM's
authority. OSM disagreed with this
commenter's argument, so Part 815
has not been'deleted. Section 502(b) of
the Act requires the Secretary to pro-
mulgate regulations "establishing re-
quirements for.., approval of State
programs." Section 512(a) requires

'that each State's Federal program
contain exploration requirements, In-
cluding "at a minimum... provisions
for reclamation In accordance with the
performance standards of Section
515 . ., ," OSM has promulgated this
Part to set forth the minimum re-
quirements which must be contained
in a State or Federal program before It
will be approved. The regulations of a
regulatory authority will be enforce-
able under the Act, once they have

'been approved by the Secretary.
Other commenters contended that

OSM adopted a "cookbook" approach
in the proposed regulations that would
result in greater harm to the environ-
ment than would occur if Its regula-
tions did not have to be met. These
commenters recommended an "engl-'
neered option" approach whereby the
performance standards can be met by
the operators in any way they choose
just as long as the standards are met.
A related comment requested that this
Part only contain what is required
under the Act. OSM decided that Sec-
tion 512(a) of the Act requires the
Federal government to indicate, in
these regulations, how the require-
ments of the Act are to be met by
States in their program submission,
and by persons engaged in coal explo-
ration. While general standards have
been promulgated where appropriate
(for example, 815.15(f)(2)), In In-
stances where enforcement would be
aided or environmental risk reduced,
more specific requirements have been
enacted (for example, 815.15(k)). Also
see the preamble discussion to Section
701.11 of these rules. OSM does not
believe Part 815 exceeds either Its au-
thority or Its responsibilities under the
statutory scheme.

One. commenter requested that the
requirement of this Part should re-
flect regional climatological differ-
ences. The final, regulations of this
Part have not been changed in re-
sponse to this request, since OSM be-
lieves that the authority contained in
Section 731.13 and in Part 736 to- con-
sider regional differences will allow
each State and Federal program to
adequately reflect special needs result-
ing from unique climatological or geo-
logical factors.

Another commenter felt that under
the regulations, this Part did not allow
sufficient flexibility. In responding to
these comments, OSM has attempted
to frame the requirements broadly, so
that they are of general applicability,
and permit those engaged in explora-
tion to gear their activities to the
needs of the operation and still
achieve the environmental protection
necessary to fulfill the Congressional
intent of Section 512 of the Act. See,
for example, Section 815.15 of the
final regulations on "environmental
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performance standards for coal explo-
ration."

Several comments- suggested that
OSM consider applying the perform
ance standards of Part 815 only to, op-
erations in which over 250. tons-would
be removed. OSM was- offered no tech-
nica basis to show- that the environ-
mental damage resulting from explo-
ration which removes less than 250
tons; is any'less-tharr the damage from
exploration where more coal is ex-
tracted- In fact, Section 512 of the Act
makes no distinction between the per-
formance standards to be applicable to
over-250-tons exploration and under-
250-tons- exploration. The only differ-
ence is whether one needs prior writ-
ten approval from the regulatory au-
thority before commencing operations.
The fina. committee- report on the Act
also makes it clear that performance
standards are to apply to- operations
under 250 tons. (HL Rep. No. 95-218, p.
173).

§815.1 Scope.,
Section 815.1 states the scope of'the

Part. The language-has been modified
from the proposedLversion (43 FEDERAL
RrrsnmR 41878). In addition tcr nor-
substantive changes made for clarifica-
tion only, the. language has been re-
vised in several significant ways. The
limitation of the Part to activities, out-
side a permit area has b'en deleted be-
cause, after-revision of the rest of the
Part, in response to' comments as. dis-
cussed below,, the standards were
found in each case to have been in-
cluded within the performance stand-
ards for mining. Since all those stand-
ards apply within the permit area, and
since the language of Part 815 pro-
vided sound guidance to how those re-
quirements might be read i. an explo-
ration context where the exploration
was proceeding ahead of the uine cut,
the limitation on, the scope, was de-
leted.

Several commenters felt that Part
'815 should be applicable only, to expla-
ration operations which- substantially
disturb the natural land surface.
These comments were. accepted and
the language of Section 815.1 was re-
vised accordingly based upon. the ex-
planation in the final report which ac-
companied HER 2 and the plain mean-
ing of Section 512 of the Act. This ex-
planatior clarified that the detailed
regulations, assuring compliance with
the performance standards must apply
to all exploration, operations which
substantially distuib the natural land
surface. Section, 815.1 was further
modified to clarify that-the perform-
ance standards in; Section 815.15 were
the minimum standards which explo-
ration operations must follow and that
the regulatory authority may further
require that the operations comply
with the performance standards in
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Part 816. OSM Incorporated this add-
tional wording into Section 8153 to
assure that exploration operations do
not result in Irreparable damage to the
environment or Imminent danger to
the health and safety of the public.

§ 815.2 Objectives.
Because of the change in Section

815.1, paragraph (a) of Section 815.2
was also rephrased to consider onlyex-
ploration operations which, substan-
tially disturb the natural land surfac-

A commenter proposed that para-
graph (b) of Section 815.2 be- revised so
that "environmental degradation!'
need not be prevented during, the con-
duct of coal exploration operations
This commenter asserted that only
those- environmental degradations
which- leave a permanent harm do
"real damage." ° The Office rejected
this. proposal because serious environ-
mental degradation cn occur during',
aws well as following, coal exploration
operations: (Grinm and Hill, 1974, pp.
17- 22, and 26); Moreover since the
main purpose of coal exploration: is to
document the commercial quantities
of a deposit, activities undertaken
during the-process of exploration need
to be- considered as part of the total
costs; development (Pflelder, 1968, p
29). Bycontrolling environmental deg-
radation during exploration, total rec-
lamation costs can be better managec
Accordingly, the performance stand.
ards in Section 815.15 of the flna re-
ulations were developed to assure that
degradation of environmental quality
does not occur during coal exploration
operations because of exploration ac-
tivities.

Other commenters asserted that the
special category and exemption for e-.-
ploraton of less: than 250 tons should
be- eliminated- because exploration of
any size or amount can cause exten-
sive environmental harm, especially in
the steep slope areas of Appalachai
For these commenters, a ton imita:-
tron" on. the amount of coal removed
d6es not necessarily reflect the, size or
intensity of a disturbance since a very
small area, causing little environmen-
tal harm or a very large area causing
extensive harm are both possible- with
the removal of less than 250 tons
These commenters contended that any
coal exploration operation should be
required to. first obtain written ap-
proval and abide by the same environ-
mental standards for explorations re-
moving more than 250 tons of coal.
Other commenters contended that
Part 815 falls to reflect thelimitation
contained In Part 776 which provides
that written approval need be ob-
tained only n operations In which
more than 250 tons of coal are intend-
ed to be removed. in any one. location
The Office agreed, that the issue was
unclear and modified Section 815.11 so
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that it. parallels the requirements of
'Part T6. The revision made to Section

815.1 clearly indicates that it-Is not
the Intention. of the Office to require
approvals of all exploration without
regard ta the 250 ton.removal criterion
required by Section 512(d) of the Act,
but only- if more than 250- tans of: coal
are to be removed. from- on location
during exploration- However, Section
815.11 of the final regulations also
clearly requires, that all coal exprora-
tion. operations. regardless of size,
which substantialy disturb the natu-
ral land surface shall comply with the
environmental performance standards
set forth inSection 815-15.

§ 815.11 General responsibility or persons
conducting co al expToration

Comments-received on proposed Sec-
tion 815.4 are discussed earlier ini this
preamble together with comments, re-
ceived on Part 776. Requfrementspro-
posed on September 18, 1978. as Sec-
tion 815.4 were moved to 77&-. Section
815.4 has been- deletedL The reader is
referred to the preamble discussion on
Sections, 776'11 and 77612 for further
explanation'

Several commenters contended. that
Sections 815.11 and 815.4. as proposed,
which provided that a person intend-
ing to conduct coal exploration oper-
ations file a. notice of intent to- ex-
plore,, were beyond the scope of the
Act Other cornmenters objected to
the requirement of prior notice of
intent for exploration operations re-
moving less than 250 tons on the
grounds-that coring programs are gen-
erally. recognized to have minima en-
vironmental impact. For these corn-
menters, prior notice of such programs
would entangle a. relatively simple op-
eration with no hLstory of environmen-
tal damage in- an involved- regulatory
scheme. The Office agreed the pro-
posed regulationneeds clarification. In
order to clarify the proposed regula-
tion and reflect the intent of the Act,
the addition of the phrase "which sub-
stantially disturbs the natural land
surface" was included in the wording
of Section 815.11(a) and (b). It should
be noted however, that OSX believes
that. a core drilling program can cause
substantial disturbance, which will re-
quire prior notification to. the regula-
tory authority- By comparison. in
most, instances, aerial exploration
alone will not cause the kind of. dis-
turbance requiring notificatiom

Several commenters contended that
Section 815.11(a) of the proposed regu-
lations- did. not. reflect the limitation
contained in Part 776 which provides
that written. approval need be ob-
tained only in. operations in. which
more than 250 tons of coal are intend-
ed to be removed "in, any one loca-
tion." Rather than limiting the crit&-
rion to a. single location, proposed See-
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tion 815.11(a) would have enlarged the
concept to "exploration area." OSM
agrees and has deleted the term "ex-
ploration area" from Section 815.11 of
the final regulations. It wasnot neces-
sary, as several commenters suggested,
to amend Section 815.11 to'include the
words "in any one location" because
under the final wording of the sections
referred to in Section 815.11(a), the
area to be explored is designated in
the notice of intention to explore re-
quired under Section 776.11 for oper-
ations involving removal of less than
250 tons and, in the case of operations
removing more than 250 tons, Section

'815.11(b) specifies "in the area de-
scribed by the written approval from
the regulatory authority."

Several commenters- contended that
Section 815.11(b) of the proposed reg-
ulations would lead to undue interfer-
ence in the process of coal exploration
operations if "any agent or employee"
of the regulatory authority was given
the authority to request froin the
person conducting the coal explora-
tion operations the receipt or written
approval of the regulatory authority
for undertaking the activities granted
under Section 776.12. Some com-
menters wanted proposed Section
815.11(b) amended so that the agent
or employee of the regulatory authori-
ty would be required to present cre-
dentials to the person conducting coal
exploration before being allowed to
see the receipt or written approval-of
the coal explorer.- The Office agreed
with the above comments and has re-
written the requirements of proposed
Section 815.11(b) in Section 815.13 of
the final regulations so that the writ-
ten approval to undertake activities
granted under Section 776.12 will be
"available for-review by the author-
ized representative of the regulatory
authority or the Office upon request."
Authorized representatives of the reg-
ulatory authority do carry identifica,-
tion which the coal explorer can,
demand to see. It is not, therefore,
necessary to amend the regulation to
require presentation of such creden-
tials.

Section 815.11(a) of the proposed
regulations would have required an ex-
plorer to carry a receipt showing that
the required notice of intention to ex-
plore had been filed. Some com-
menters contended that Section
815.11(a) of the proposed regulations
was ambiguous as to what type of re-
ceipt from the regulatory authority
would be required. Some commenters
contended that the requirement of a
receipt would add an unnecessary
burden. These commenters argued
there are various other means of es-
tablishing, by written documentation,
that an operator has in fact compled
with the notice requirement of 'the
Act. Furthermore, these commenters
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contend that the proposed rule would
have created a process which is tanta-
mount to a permitting procedure be-
cause unless arid until an operator re-
ceives a.receipt, he or she presumably
would not be authorized to commence
exploration. Other commenters con-
tended that unless the receipt re-
quired by proposed Section
815.11(a)(1) is an automatic response
to the filing of a notice, the regulatory
withholding of a receipt as a means to
require prior written approval of ex-
ploration involving less than 250 tons
of coal contrary to Section 512(d) of
the Act. These comments convinced
the Office that proposed Section
815.11(a)(1) was not clear. According-
ly, -the proposed Section 815.11(a)(1)
requirement that the person conduct-
ing coal exploration possess a receipt
haq been deleted. Section 815.11(a) of
the final regulations requires only
that the person conducting coal explo-
ration in which 250 tons or less of coal
are removed shall file the notice of
intent required under Section 776.12
and shall comply with Section 815.15.

§ 815.15 Environmental performance
standards for coal exploration.

The philosophy of Section 815.15 is
that any person who engages in coal
exploration activities, which substan-
tially disturb the natural land surface
must conduct such activities with the
least resultant damage to the environ-
ment. To accomplish this purpose,

;Section 815.15 explains minimum per-
formance standards and design re-
quirements which shall be required of
persons who engage in coal explora-
tion activities. Since these are mini-
mum and flexible standards, coal ex-
ploration activities may, at the discre-
tion of the -regulatory authority, be
further required to comply with the
applicable performance standards and
design requirements of 30 CPR 816-
828 from which these minimums are
generally derived.

Many comments were received on
the proposed version of these regula-
tions. In the process of considering
these comments the Office has de-
leted, added, and rewritten substantial
parts of the proposed regulations on
performance standards for coal explo-
ration. It became necessary, for the
sake of clarity, to reorganize and re-
number the regulations proposed on
September 18, 1978. Th table below
indicates how the proposed regula-
tions were reorganized into the final
regulations. -

Proposed Regulation Final Regulation

815.12(a) ......... .......... deleted.

815.12(c) .. .. ............................ . 815.15(c)(1).
815.12(d)(1).(2),(3).(4),(5) ...... 815.15(c)(2).
815.12(e)(1),(2) .............. 815.15(d). (e).
815.12(f) ................................. 815.15(g).
815.12(g) ... ......... ............. 815.15(h).

Proposed Regulation Fipal Regulation

815.12(h) ........................ .. 815.15(b).
815.120) ....................................... 815.15(b).
815.12(j) ....................................... 815.15(a).
815.12(k) ...................................... 815.15(J).
815.12(1) .................................... 815,15(I),
815.12(m)................................... 15(f),
815.13 .......................................... 815.17.

815.15(c)(3)(new)
815,18(c)(4)(nw).
815.15(k)(new).

Several commenters contended that
Section 815.12 of the proposed regula-
tions should be revised to apply only
to coal exploration operations which
remove more than 250 tons of coal. As
discussed above in connection with
Section 815.1, the language of Section
512 of the Act and the legislative his-
tory are clear in that the performance
standards must apply to all explora-
tion which substantially disturbs the
natural land surface, no matter how
many tons of coal are removed during
'or after exploration operations. Sec-
tion 815.12 of the proposed regulations
became Section 815.15 of the final reg-
ulations.

Proposed Section 815.12(a) has been
deleted. Several commenters asserted
that the requirement of proposed Sec-
tion 815.12(a) of recording the cbal re-
moved in an exploration program that
will not exceed 250 tons, seems need-
less since the projected total coal ton.
nage to be removed would be required
as a part of the notice of intent to ex-
plore as defined in Section 776,11(a).
These commeters asserted that so
long as the coal tonnage is significant-
ly below 250 tons and the proposed
program Is adhered to, the records re-
quired under ptoposed Section
815.12(a) of the proposed regulations
would only burden the person con-
ducting exploration with additional
record' keeping that would serve no
useful purpose. Other commenters
further remarked that in the case of
more than 250 tons of coal being re-
moved, the amount to be mined would
be stated in the application for ap-
proval. Other commenters Wanted to
amend proposed Section 815.12(a) of
the proposed regulation to require re-
cording of coal removed "from a spe-
cific location" during coal exploration,
since cumulative amount as stated In
the proposed regulation is ambiguous

.and restricts large exploration activi-
ties even when there is no damage to
the environment. Adding "specific lo-
cation" to the regulation would stop
mining under the guise of exploration,
Other commenters contended that the
requirement of proposed Section
815.12(a) that the operator record the
"cumulative amount of coal removed
during exploration" is inconsistent
with Part 776 of the regulations and
Section 512(d) of the Act, which pro-
vide that written approval needs to be
obtained only in operations in which
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more than 250L tons' of coal are intend-
ed to be removed in any one location.
These commenters arguedthat the cu-
mulation requirement of proposed
Section- 81512(al andthe use of an ex-
ploration area. in Section 815.11(a of
the proposed regulations would, cir-
cumvent the Congressional intent to
establish- a reasonable objective crite-
rion of 250 tons and-would-tend to sub-
ject operators to inconsistent applica-
tion of the 250' ton criterion; depend-
ing on the size of the area of explora,
tion. Other commenters contended
that difficulty will arise in trying to
weigh each-coal sample taken during a
drilling program-, These commenters
alleged that excessive handling could
adversely affect the coal quality analy-
ses- Moreover, these, commenters as-
serted- that coal removed from a com-
pleted dllin program, eren with as.
many as ona hundred drill holes,
would not exceed one ton, an amount
far below the 250 ton, limit Requiring
drilling operations. to" record the
weight of coal removed would, accord-
ino to these commenters, be unneces-
sarily burdensome- Other commenters
argued that. the amount of coal anc
the location from. which. that amount
was removed are extremely sensitive"
types of information. If this informa.-
tion is-available to. the. general public;
it could affect the, price of the- subject
tract and neighboring tracts. In add-
tion, these commenters alleged that if
a competitorknevrthe number and lo-
cation of drill hles, and the amount
removed fromn. each hole, a sinpre cal-
culation could determine the thickness
of seams and, possibly, a close approxi-
mation of total reserves..,Tis would
substantially reduce the competitive
edge of the company performing the
exploration and would, for these com,-
menters, be contraryto Section: 512(b.
of the Act These commenters wanted
proposed section 815.12(a amended so,
that the amount of coal removed-fron
each hole would be recorded and- cu,-
mulated, but the operator woiliibe re:
qufred only, to divulge whether the cu-
mulative total of, the operation is
greater than. or less than 250 tons-
since any more detail wuld. unneces-
sarily prejudice, the competitive posi-
tion of theaopezator=.

OSM decided to deleteproposedSec-
tion 815-12(al from the final regula-
tions based-on the above comments
and to be consistent with its decislon
to delete. the term. "exploration area!'
from Section 81511(a) of the proposed.
regulations- The reader is referred tor
the preamble discussion In Section
815-11(a), for the reasons "exploration
area! was 'deleted- OSM. also decided
to delete proposed Section 815.12(aY
from the final regulations because the
commenters- convinced tha-Office that
the record-keeping requirement is un-
necessary, given the approval require-

ments of part 776. Merely limiting the
recorcd-keeping requirement to a. "spe-
cific location," as suggested by some
commenters, would not In Itself stop
mining under the guise of exploration.
OSM believes that violations of Parts
7716 and 815 are adequately addressed
by' Section 776.15(b) of the flnnlregu-
lations- The reader Is referred to the
preamble discussion, on Section.
716.15(bl ior am explanation of the
regulations covering violations of the
coal exploratiorrregulations contained
in Parts 776 and 815.. State regulatory
authorities. have, in the discretion
given: tor them: by the Act, the authori-
ty to require recording of the amount
of coal removed. if they believe that it
may help the=r prevent mining under
the guise of exploration or for other
legitimate purposes.

Section. 815.15(a) A few commenters
contended that the proposed version.
of Section 815.15(a) (proposed as
815.12(j)) was extremely vague In re-
quiring that no habitats of "unique'
value for fish and wildlife be dis-
turbed. There was no definition of the
word "umque" and, no guidance for
the operator. The commenters re-
quested that this section elther be de-
leted or specify, types of habitats
which must be protected. The U.
Fish- and Wildlife Service "strongly
recommends' to OSM that the pro-
posed Section not be changed. OSM
,decided to. chnge the proposed regu-
lation only to clarify its mcanin.
Therefore the final regulation ex-
pands the defliiftion of "unique habr-
tat" by including a reference tor
780:16(b)- of the final, reguTations. Coal,
explorers are clearly required to con-
duct their exploration operations so as
not to damage important wildlife habi-
tats. Coal explorers should contact
their regulatory authoriltr f they need
assistance in determining whether
their area of coal: exploration may con-
tain unique or high value habitats.
The regulatory authority is required
by Section 779.20 to be in contactwth
Federal and State wildlife and land
management and resource agencies for
consultation In determining unique
and high. value wildlife habitats . The
reader is referred to thf preamble dis-
cussions of Sections 779.20, and 780.16'
for further explanation of wildlife
habitats.

Section 815.15(b). & few commenters
requested that Section 815.15(b) (pro-
posed. Section 815.2(h)) should be de-
leted&or amendedbecause there was no
statutory' authority for requiring envi-
ronmental data, gathering during ex-
ploration activities. Other comnmenters
alleged that such a, requirement Is
"unrealistic." Soma commenters con-
tended that exploration personnel are
not generally biologists, soil scientists,
hydrologists. or meteorologists, and
-are: frequently totally- unqualified ta

make studies in the areas required by
the proposed regulation These co=-
menters: concluded thatany suchstud-
ies performed, by the exploration: per-
sonnel would lack validity- Other-com-
menters contended- that. If It was the
intention cf the proposed regulation
that the person. conducting exploa-
tion, send. 2. team. of biologists, geolo-
gists. soil, specialists, etc. Int each ex-
ploration area, such a requirement is
either unnecessary or redundant.
These commenters contendec that if a
decision Is ultimately made not to
obtain a mining permit, it would be
unnecessaryfor the detalled stuesto
be performed, and if a decisionis ult-
mately made to apply far a. mining
permit, such studiesas are requiredby
30 CFR 778-791 wil provide the infor-
mation. required by the propomcdregu-,
latlon: anyway. Other commenter: con-
tended that the proposed regulation
was obJectionable in: that it reTfires
the gathering of extensive environ-
mentalbase datz prior to any commit-
ment, however tentative, by' the oper-
ating company.. These conmmenters
pointed out that exploration:may pre-
date actual mining by- decades; and
quite commonly exploration is made
with no ImmediatL ining: objectives.
For examplfe, = driing protect de-
signed, to provide guidance for a.m ar-
qulsitlon program. In these ingtances;
the commenters alleged, it, is inappro-
priate premature and costly tor accu-
mulate details on such items as over-
burden: acidity, hydrologia conditions
etc. These commenters concluded that
If a. coal explbration. operation Is conu-
templated to, develog a coal reserve, it
is the obligation of the mining concern
to provide- the requisite base datz.
However, it should remain the privi-
lege of the operator ta decide at what
stage to gather this:data.

Some commenters: argtred that the
environmental data required by the
proposed regulation: would? be entirely
irrelevant to aL deep mine or'deep mine
permiL It is, thus, pointlesm trequire
surface mine entl baseline
data for a deep, mine prospect. Other
commenters contended: tht the e vi-
ronmentalmonitoring effortshuld-be
made after exploration has deter-
mined whether or not an: area- has a
reserve base sufficient- ta support
mining. Soma commenters wanted the
proposed section amende so that the
measurement of environmental char-
acteristics woulcl be at the regulatory
authority's expense. The Offc de-
clined to accept those comments- It
seems that the commenters. da not
fully understand the intention of the
proposed regulation.

The proposed regulation would have
required that environmentaL datz be
collected during coal exploration: activ-
Ities. so that the explorer would be
abla to. determine and. minimizek the
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environmental effects of the explora-
tion activities, as well as to collect the
data needed if a decision to apply for a
permit to mine is reached. Part 815 is
not an exemption from the require-
ment to minimize environmental
damage for coal exploration activities
which lo not intend to apply for a
mining permit or which do not result
in a decision to apply for a mining
permit.

In response to the comments dis-
cussed above, OSM has rewritten the
proposed regulation to clarify this
intent. As for the comments suggest-
ing that the regulatory authority bear
the expense of environmental data
gathering, OSM declined to accept the
suggestion because the data being
gathered is not primarily for the bene-

,f it of the regulatory authority, but
rather is for the use of the explorer in
minimizing any environmental damage
caused by the exploration activities
and for use in support of a permit ap-
plication if a decision to mine is
reached by the operator. The Act does
not contemplate government directly
bearing costs of compliance by opera-
tors or ,explorers during the perma-
nent program.

Some commenters contended that
the phrase "to the maximum extent
possible" in proposed version. of Sec-
tion 815.15(b) should be deleted be-
cause, if deleted, the operator will in
fact comply to the maximum extent
practical. For these commenters, the
phrase "maximum extent practical"
would amount to a "loophole" which
the operator could use to argue that
all "maximum practical" data has
been gathered. The result, for these
commenters, would be that the coal
explorer will probably make little
effort to gather and record data. The
suggestion of deleting in its entirety
the phrase "to the maximum extent
practical" because it would amount to
a "loophole" for coal exploration oper-
ators was rejected, because these com-
menters, like those discussed. .in the
previous paragraph, are misreading
the intention of the proposed regula-
tion. As discussed previously, the pri-.
mary purpose of the regulation is to
minimize environmental damage oc-'

.curring during the course of explora-
tion activities and not to provide com-
prehensive environmental data for the
regulatory authority or the public.

Other commenters contended that
the requirement of proposed Section
815.12(h) (final rule 815.15(b)). to
measure the "maximum extent possi,
ble" important environmental charac-
teristics implies an unending and

- wasteful activity for the operator, be-
cause once important environmental
characteristics of the exploration area
are measured, additional measurement
to the "maximum extent" does not sig-
nificantly increase the ability to mini-
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mize environmental damage or to
submit an application under 30 CFR
773-791. For these 6ommenters, the
proposed regulation already sufficient-
ly outlines the measurements to be
considered. OSM agreed with these
later comments and deleted the word
"maximum" from the final regulation.

Other commenters contended that
final rule 815.15(b) (proposed Section
815.12(h)) amounts to an environmen-
tal impact statement for coal explora-
tion activities. These commenters
viewed such a requirement as unneces-
sary for exploration activities, and for
providing adequate information for a
mining permit application' which may'
never- be submitted. These com-
menters conceded, however, that the
measurement of important environ-
mental characteristics may be neces-
sary to minimize environmental
damage. These commenters suggested
amending the proposed regulation so
that the measurements required would
be determined as a result of discussion
and agreement between the person
conducting coal exploration activities
and the regulatory authority. OSM de-
cided to delete the required list of en-
vironmental characteristics, which
would have had to be measured under
proposed Section 815.12(h). OSM did
not believe it necessary, as several
commenters suggested, to write the
final regulation so as to require a, de-
termination of the environmental
characteristics to be measured based
on agreement between the person con-
ducting the coal exploration and the
regulatory authority. The philosophy
of Part 815 is to set minimum and
flexible performance standards, which
the regulatory authority may add to It
as it deems necesary or advisable
under its climatic, geologic, or environ-
mental conditions. Requiring consulta-
tion between explorer and regulatory
-authority would come close to requir-
ing prior permitting of exploration,
which is beyond the intent of Section
512 of the Act, at least for exploration
under 250 tons.

A propbsed section 815.12(i) would
have required all monitoring data col-
lected during exploration to be sub-
mitted to the. regulatory authority.
The U.S. Fish and Wildlife *Service
"strongly recommends" to OSM, with-
out accompanying rationale, that this
proposed section not be- changed.
Other commenters suggested that this
obligation be limited .to supplying data
only when the person conducting ex-
ploration applies for a permit. The ra-
tionale offered was that the exploring
.entity was in a speculative position
with respect to future intent to mine
until a decision to seek a permit is
made.

Another coimenter, although not
recommending an explicit limitation,
suggested that much data obtained in

coal exploration is strictly related to
the economic value of the coal deposit
and does not concern the potential en-
vironmental Impact of mining those
deposits. Other commenters indicated
that exploration activities are con-
cerned with evaluating codl quality
and reserves and do not have as their
primary goal the collection of all envi-
ronmental monitoring data necessary
for preparation of the permit applica-
tion. Many exploration activities, ac-
cording to these commenters, are ter-
minated at the point when adequate
information on the coal quantity and
quality has been obtained without
regard for doing further exploration
work to obtain additional environmen
tal'monitoring data at that very pre-
liminary stage of the investigation of
the site. These commenters further al-
leged that due to the emphasis within
exploration activities on the evalua-
tion of the coal quantity and quality
available, the other environmental
monitoring data collected Is not evalu-
ated in enough detail to be used
during proceedings to designate lands
unsuitable for mining under proposed
Parts 760-765, which is one use of the
data OSM had suggested as a basis for
the proposed requirement. For these
commenters It would be premature,
without a thorough evaluation of .the
area, to consider designating It unsuit-
able for mining based on the limited
data collected during the exploration
activities. These commenters insisted
that specific additional studies cover.
ing all of the appropriate criteria for,
designating lands as unsuitable for
mining, as explained in proposed Sec-
tion 762.11, should be undertaken by
the regulatory authority when It de-
cides cases on lands unsuitable for
mining. Such decisions, for these com-
menters, should not be made on the
basis of environmental monitoring
data which is often collected to a very
limited degree as a minor part of an
exploration program.

These comments convinced OSM
that It was necessary to change the
proposed regulation despite the strong
recommendation of the U.S. Fish and
Wildlife Service not to change It. OSM
has, therefore, rewritten the require-
ment on environmental data contained
in proposed Section 815.12(f) of the
proposed regulations and incorporated
it into Section 815.15(b) of the final
regulations. Section 815.15(b) of the
final regulations makes it clear that
environmental data collected is used to
provide supportive information for
any permit application under Sub-
chapter G, as well as to provide coal
explorers with an indication of the en,
vironmental damage which they may
be causing and must minimize, and is
not necessarily for determinations by
the regulatory authority of lands un-
suitable for mining.
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Some commenters requested that
the data submission: requirenent of
proposed Section 815.12(i) be amended
to exempt environmental monitoring
datx collected during coal exploration
from confidentiality protection. These
commenters stated that it seemed- to
be an enormous waste of time, money
and useful information to requitre envi-
ronmental monitoring and then not
require the resulting data be collected
in some central place where persons
wishing to analyze the data could have
access to it. These commenters did not
believe that trade secrets are involved
and that the o Iy reason for requiring
confidentiality would be to shield from
the public any-information pointing to
adverse environmental impacts. These
commenters wanted the regulation to
require the coal explorer to submit, to
the regulatory authority, all environ-
mental monitoring data instead of
merely requiring the operator to make
such data available. To only make
data available- would require the regu-
latory authority to take some initia-
tirve in- order to acquire it. These com-
menters conceded that it may be
"unfair" to require the coal explorer
to pay the cost of providing environ-
mental monitoring data and therefore
suggested that the coal explorer be re-
imbursed by either the regulatory au-
thority or by' OSM- for the cost of re-
producing the data and possibly for
the cost of gathering the data. These
commenters asked if money -collected
from civil penalty' fines could be
placed in, a fund to reimburse coal ex-
plorers for the costs of gathering and
providing environmental monitoring
data. The commenters also suggested
that all environmental monitoring
data be placed in a separate file
system. since they- have found it diffL-
cult and. costly to compile data which
is-filed-according-to individual permits.
Other commenters recommended that
proposed Section 815.12(i) be amend-
ed, under authority of Section 512(b)
of the Act, to include appropriate con-
fidentiality protection for data, submit-
ted -to the regulatory authority. The
Office agreed with these latter com-
ments and, deleted Section 815.12(i) of
the proposed regulations because the
issue of public availability of Informa-
tion is -now covered in. Section 776.17
of the final regulations. The reader is
referred to the, preamble of Section
776.17 for a discussion. of the reasons
for rules governing public availability
of information. As' for the comments
suggesting that OSM use money, col-
lected fron civil penalty fines to rein-
burse coal explorers for gathering, and
making- available to the public envi-
ronmental monitoring data, OSM's're-
sponse is that it cannot legally do this
since money collected from civil penal-
ty fines goes to the general account of
the U.S. Government and not to OSMK

As for the suggestion that all environ-
mental monitoring data be placed In a
separate file, OSM does not believe
that it should tell State regulatory atr-
thorites how-to set up their filing sys-
tenris.

$ection 815.15(c). 'Several com-
menters stated that Section
815.15(c)(i) (proposed 815.12(c))- on
standards- for vehicular traffic Is ac.
ceptable as proposed, because these
standards refldct the practices of con-
scientious coal exploration operators.
One-commenter further indicated that
in his company's experience these
practices have avoided environmental
harm to the natural land, surfaces tra-
versed in the course of coal explora-
tion. Other commenters recommended
that this provision of the proposed
regulations-be revised because itwould
severely limit exploration activiti. As
worded, no off-road prospecting could
be done orf rainy days. These comu-
menters alleged that States with much
precipitation throughout the year
could not, because of the proposed reg-
ulation, allow exploration for four or
five months out of the year. Moreover,
according to these commenters. roads
that are not graded or surfaced can be
adequate for all weather travel. The
purpose of proposed Section 815.12(c)
was to protect the environment from
significant damage due to vehicular
traffic. As several cornmenters pointed
out, the danger of surface damage
from vehicular travel is increased
during and after precipitation. The
degree of increased damage varies de-
pending on other factors such as ter-
rain, slope, soil characteristics, rain-
fall ground cover and vehicle weight.
Commenters contended that numer-
ous private, timber and utility service
roads are neither surfaced nor graded
but, as a. result of a fortuitous comb-
nation- of the factors mentioned above,
can. be traveled during periods of pre-
cipitation- by light utility vehicles
without damage to vegetation or the
surface. These commenters requested
that OSM. recognize this variability
and suggested that vehicular travelbe
restricted during and after precipita-
tion only when. such travel could
result In. excessive surface damage.
Other commenters contended that the
proposed regulation would in practice
require gravelling of roads, and in
times of precipitation would dramat-
cally raise Yield expenses and necessi-
tate a much greater pre-drilling time
delay. Moreover, if the road has to be
regraded because of rutting, all of the
gravel would be lost and thereby con-
tribute to the expense of the oper-
ation as well as result in more disturb-
ance to the environment. These com-
menters also contended that It will be
necessary to remove the gravel before
reseeding and thereby add additional
expenses to the operation. Oher corn-

reenters contended -that having to
attain grade limitations will result in
the coal explorer potentially having to
deal with numerous landowners in-
stead of few landowner= because in the
process of crisscrossing a mountain
with switchbacks to attain grade, more
property lines will have to be crossed.
Other commenters contended that the
grading of roads as required by- the
proposed regulation would result in
the unnecessary disturbance of miles
of land surface and would increase the
time to place an exploration- drill rig
on site, thus creating a greater poten-
tiaI for erosion and environmental
degradation far in excess of that cre-

•ated by present methods.
The above comments convinced

OSM of the need-to clarify and rewrite
the proposed rule. The final regula-
tion requires that travel shalI be con-
fined to graded and surfaced roads
during any periods when excessive
damage could result If limited to' only
"when practicable," as some cam-
menterm suggested, there could be too
much damage. The wording in the
final regulations elfiinatew the specif-
Ic prohibition of using roads when pre-
cipitation has occurred, but covers all
situations when excessive damage to
the environment could result. Based
on this revision, It would be possible
for a person to' conduct coal explora-
tion activities following a rainfall or-
snowfall provided the area was stable
enough to allow vehfcular tr;ffic over
It.

One commenter- requested that the
proposed regulatfon be amended to in-
clude the words "where applicable"
after the phrase "travel shall be con-
fined." Since this commenter did not
give a reason for the requested amend-
ment and OSM didnot considerit rel-
evant, the suggestion was rejected.

The wording, in Section 815.15(c)(1)
would not severely Ifiit exploration
activities and would not require the'
construction of hauroads, as conclud-
ed by one commenter, except in cer-
tain cases when excessive damage to
the environment existed. These cases
would be rare and as a result the oper-
ator could delay, planned activities
until conditions for exploration were
more favorable.

Another commenter felt that "exces-
sive" rutting should' be added to Sec-
tion 815.15(c)(1). This suggestion was
rejected because OSM believes that
the avoidance of any excessive damage
should be regulated and not "rutting"
alone, as might be incorrectly inferred
if the word were inserted as proposed.
Other commenters requested that the
proposed regulation be limited to fed-
erally owned surface land- OSM reject-
ed this request because Section 512(e)
makes It clear that this Part does not
applY" on Federal lands. The reader is
referred to the preamble discussion

FEDERAL REGISTER; VOL' 44, NO. 50-TUESDAY, MARCH 13, 1979

15131



15132

for Part 740 for further elaboration of
this issue.

Some commenters suggested that
proposed Section 815.12(c) would ef-
fectively prevent a person from re-
turning from the field for an indeter-
minate period if a sudden thunder-
shower occurred while that person was
off a graded and surfaced road. OSM
did not believe it necessary to write an
exemption in Section 815.15(c)(1).of
the final regulations to cover persons
on ungraded or unsurfaced roads who
are caught in unexpected weather,
since it would be unreasonable for the
regulatory .authority to charge such
person with violation of Section
815.15(c)(1). OSM assumes that any
excess damage caused by p'ersons
trying to escape from emergency
weather conditions will be repaired by
these persons.

One commenter requested that pro-
posed Section 815.12(c) be amended to
qualify the phrase "absolutely neces-
sary," because it could be strictly in-
terpreted to mean'that no travel may
be accomplished except on public or
private graded and surfaced roads. In
support of this contention, the corn-
menter gave the example that the reg-
ulatory authority could argue that it
is not absolutely necessary to drill test
in a particular area if some, even
though minimal, information had al-
ready been gleaned from prior drilling
or other sources. This commenter sug-
gested that the phrase "absolutely
necessark" be qualified that travel
necessary to accomplish the purposes
of the exploration, which is to deter-
mine the geology, of the area with a
high degree of accuracy. OSM rejected
this request because the intention of
Section 815.15(c)(1) of the final regu-
lations is not to allow the regulatory
'authority to determine whether there
should be coal exploration. But rather
if the requirements of Part 776 are
-met, then the coal exploration oper-
ation should confine itself to activities
which, as stated in the regulation, are
"absolutely necessary to conduct the
exploration (emphasis added)." The
phrase "to conduct the exploration!"
clearly qualifies the term "absolutely
necessary" and does not permit the

"regulatory authority the discretion to
disallow coal exploration o" to deter-
mine the scope of exploration oper-
ations under the guise of Section
815.12(c) of the proposed rules or Sec-
tion 815.15(c)(1) of the final rules. One
result of the final reghlation is to re-
strain coal explorers from undertaking
activities not directly related to coal
exploration - operations. Section
815.15(c)(1) will help limit mining op-
erations occuring under the, guise of,
exploration.

Many comments were received on,
Sections 815.15(c)(2), (3) and (4), pro-
posed as Section 815.12(d). Some com-
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menters requested the provisions be
deleted in their entirety. These com-
menters contend that they have no
way of establishing when maintenance
may be required and would have no
right of entry upon private, Federal,
State, and local roads without permis-
sion. Moreover, these commenters con-
tend that since State, Federal and
local roads are maintained under exist-
ing laws and taxes, there is no need
for coal explorers to have to maintain
the roads they use. Other commenters
contend that since very often a land-
owner will request a road be left in
consideration for the use of his sur-
face land during coal exploration oper-
ations, the landowner should be al-
lowed to decide where and how the
road should be constructed and not
OSM. For these commenters, private
roads on private lands were not meant
to be regulated by Congress. Other
commenters requested that these pro-
visions be limited to Federal lands
since surface owner consent should
cover the situation. For the reasons
stated above, these rules do not apply
on Federal lands.' Other commenters
wanted to amend proposed Section
815.12(d) because they questioned the
definition of "road." For these corn-
rnenters there .are many instances
when exploration activity can be con-
ducted within a short distance of es-
tablished county, State, or Federal
highways. In these cases, coal explora-
,tion sites are commonly entered
through a farmer's field and require
no road-building activity at all. These
commenters suggest that these access
routes cannot properly be considered
"roads" as the term was used in pro-
posed Section 815.12 or defined in pro-
posed Section" 701.5. For these com-
menters, the requirements set forth
with respect to roads and road build-
ing in Section 815.12 were such that ff
applied to access routes across a farm-
er's field, they would result in consid-
erably more environmental harm and
land damage than present practices
and proedures of coal exploration op-
erations. These commenters requested
proposed Section 815.12(d) be amend-
ed to require that exploration be con-
ducted so that a minimum area.will be
disturbed by access routes and when
road building is'required (that is,
when heavy equipment must be em-
ployed to remove or relocate trees,
shrubs or earth material), resultant
new roads would then have to meet
the performance standards of pro-
posed Section 815.12(d)(1), (d)(2),
(d)(3), (d)(4), and (d)(5).

Several comments were received on
proposed Section 815.12(d)(1), which
would have regulated the location of
roads, limiting them to the flattest
and most stable slopes. These corn-
menters requested amending the pro-
posed regulation so that roads could

be located utilizing the' most direct
route to the drill site to minimize the
area disturbed by construction and the
resultant erosion. According to com.
mernters, proposed Section 815.12(d)
placed too great an emphasis upon the
slope of a drill site access road while
ignoring the length and area of such a
road. These commenters contend that
in highly mountainous regions, locat-
ing an access road on the flattest slope
may result in the construction of a
longer access road, exposing a larger
area to erosion and increasing con-
struction and reclamation time with a
corresponding increase in the time a
road would be exposed to the effects
of erosion and making costs associated
with reclamation and construction
prohibitive in extreme cases. To mini-
mize the potential for erosion by re-
ducing the area disturbed and the
time such disturbed area is exposed to
erosion, these commenters would, as
indicated above, amend the proposed
regulation so that the area to be dis-
turbed is considered equally with the
flatness and stability at the slope In
the design of temporary drill site
access roads.

Numerous comments were received
on proposed Section 815,12(dX2), re-
lating to stream crossings for roads.
Several commenters requested that
the proposed regulation be 'deleted en-
tirely. Some of these commenters
argued that since streams are being
forded by vehicles of all kinds on nu-
merous occasions, to require every
single crossing of an active stream to
be approved first by the regulatory au-
thority will cause unwarranted delay
and expense where limited stream
channel crossing is involved. Other
commenters contended that the re-
quirements of proposed Section
815.12.(d)(2) might be more disturbing
to the natural land surface than the
exploration operation because of the
requirement to construct bridges,.cul-
verts or other structures. For these
commenters, occasional fording of
stream channels would be preferable
to the disturbance associated with the
construction of culverts or bridges.
Other commenters contended that
proposed Section 815.12(d)(2) would be
especially troublesome if applied to
environmental studies, where vehicle
access to widely distributed sampling
stations is essential in order to obtain
sufficient data. Some commenters sug-
gested amending proposed Section
815.12(d)(2) to exempt "occasional"
stream crossings. For these com-
menters, "occasional" stream crossings
in the course of exploration activities
may be required and would not be the
cause of significant degradation, Some
of these commenters acknowledged,
that regular crossings would require
greater attention by the regulatory
authority but argued that some flexi-
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bility must be allowed to the coal ex-
plorer. Other- commenters suggested
amending the proposed regulation so
that vehicles would be required to
keep crossings of active stream chan-
nels to a minimum. Some of these
commenters would further amend the
proposed regulation so that if a permit
application is submitted, then specific
crossing locations must be approved by
the regulatory authority as temporary
routes. These commenters contend
that the impact on a stream from a ve-
hicle crossing is extremely limited
(even if It is assumed to have water in
it at all times), since the time neces-
sary for a crossing measured in sec-
onds limits the disturbance that a
crossing can cause. These commenters
further contended that in operations
involving less than 250 tons of coal, re-
moving the stream crossings would
typically be accomplished by small
numbers of light four-wheel drive ve-
hicles that do little or no damage. For
these commenters, only in the event
that more than 250 tons of coal would
be removed or the area is developed

.for mining ope-ations, necessitating
larger numbers of heavy vehicles,
would the stream crossings become nu-
merous enough and produce enough
disturbance to warrant examination
and approval of regulatory authori-
ties. Other commenters contended
that their "drill site flagging and prep-
aration procedures" will depend on
the discretion and availability of an In-
specthr regarding stream crossings.
For these commenters, if inspection of
sites is necessary, then the inspector
will have to be available to "walk up to
one hundred and fifty miles" to, view
the driilink sites and "'an additional
one hundred and fifty miles if he
wants to get back." These commenters
based their mileage projections on the
"Southern Appalachian Exploration
Proposed Drilling Program for 1979:'
(reference not provided). Other com-
menters requested that proposed Sec-
tion 815.12(d)(2) be amended to re-
quire the regulatory authority to pro-
vide authorization for a stream cross-
ing within 15 days after notification to
the regulatory authority. These coin-
menters contend that without a time
constraint on 'the regulatory authori-
ty, the successful completion of an ex-
ploration program Would be jeopard-
ized and require the maximum use of
personnel and equipment.

Several commenters contended that
proposed Section 815.12(d)(3), requir-
ing topsoil removal from roadways,
should be deleted entirely. These corn-
menters alleged that the removal and
storage of topsoil for explorition
access roads is unnecessary, extremely
expensive, and far more damaging to
the environment than vehicular
travel For these commenters, the
short-lived nature of exploration roads

RULES AND REGULATIONS

and their minimal disturbance to the
soil horizons makes topsoil storage un-
necessary because methods of post
drilling reclamation, back blading and
seeding commonly used have "proved
effective" in returning the disturbed
laind back to its original state. More-
over, these commenters contended
that stockpiling of topsoil will create
more problems In regards to increased
sedimentation surrounding the storage
area, and result in Increased site prep-
aration time, machinery, and person-
nel with the result that a larger area
will be disturbed. Other commenters
similarly contended that "most" ex-
ploration work is conducted as expedi-
tiously as possible, so that to require
that topsoil be removed, stockpiled
and then replaced will not only slgnifl-
cantly increase costs, but In many cir-
cumstances cause greater disturbance
to the area than past exploration prac-
tices. For these conmenters, in most
cases it should be sufficient to only
reseed and water bar as necessary.

Several commenters contended that
removal and storage of topsoil before
use of the surface area as an explora-
tion road-would be counterproductive
in the Appalachian region. These corn-
menters alleged that Appalachian soils
are generally classified as "Ochrepts"
and are shallow with a poorly devel-
oped "A" horizon. Due to the steep to-
pography, removal of the surface soil
would require the disturbance of 3 to 5
times that needed to build a road
using the present techniques. This ad-
ditional area would be needed to safely
negotiate heavy equipment during the
soil removal phase. The additional
time required for these operations
would also increase thi needed service
life of these roads well beyond the 1 to
2 weeks now needed to facilitate core
drilling operations, and thereby
expose the disturbed area for a longer
time period before reclamation could
be completed. These commenters fur-
ther contended that the removal of
topsoil would not protect fish, wildlife,
and environmental values or site pro-
ductivity because by removing soil
moisture retention, run-off may result
in increased particulates in area
streams.

Moreover, these commenters assert-
ed topsoil removal may reduce grazing
grasses and greatly increase the
impact and duration of what would
normally be a short-lived operation.
These commenters concluded that
proposed Section 815.12(d)(2) could
greatly increase the cost factors In-
volved in exploration and may elimi-
nate the ability of small operators to
conduct coal exploration. Other com-
,menters contended that topsoils on
relatively steep slopes, such as those
in eastern Kentucky, are usually shal-
low and stony and the underlying "B"
horizon is generally clayish material,
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Impermeable, and often pyritic which
would constitute an obstruction to
plant growth. These commenters con-
tended that the "C ' horizon, when
properly limed, fertilized, and mixed
with organic material, generally offers
the best soil environment for plant
growth. Therefore, t14ese commenters
conclude, a regional variation for
mountainous areas should be added to
the topsoil requirement for explora-
tion roads.

Several comments were received on
proposed Section 815.12(d)(4), which
required sedimentation control for
roads and required strict standards for
roads intended to remain after explo-
ration. Some commenters contended
that the proposed regulation should
be amended to allow the regulatory
authority to have discretion to deter-
mine the nature of roads that ire to
be constructed which, if permanent,
will be consistent with the post mimng
land use without simply assuming that
permanent roads must be of the
nature described in Part 816. These
commenters asserted that they do a
lot of exploration In mountainous
areas where the existing land use is
grazing. The only road existing out-
side of permit areas are essentially
ranch trails that are used periodically
by drive vehicles and stock. For these
commenters, where the post mining
land use will also be grazing, it would
be valuable to ranchers to have addi-
tional ranch trails left of a similar
nature to those roads that preexisted.
To classify such roads as permanent
would require that they be construct-
ed In compliance with the require-
ments of Part 816 for permanent
roads, with the result that a great deal
more damage would be done to the
land surface than if roads of the exist-
ing type were constructed and left for
permanent use.

Other commenters requested delet-
ing from the proposed regulation the
phrase "best technology currently
available" and substituting the phrase
"established and generally accepted
engineering technique." For these
commenters, the phrase "best technol-
ogy currently available'" is vague in its
requirements and in the powers vested
in the regulatory authority because
"best currently available technology"
may be so new as to be unproven in all
cases yet required by the regulatory
authority. Moreover, "best technology
currently available" may become avail-
able after a project has been initiated
and thereby require re-engineering,
delays, and reconstruction In addition
to possibly a large amount of addition-
al investment while providing only
marginal increase in effective utility
over a more common accepted method.
In addition, these commenters con-
tended that best technology In one
area may adversely affect another
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area and best technology may be sub-
ject to differences of opinion depend-
ing on the application and parameters
examined. These commenters conclud-
ed by asserting that it is necessary to
plan exploration operations in advance
of execution, and a solid base for these
plans can provde adequate protection
to environmentar factors by the use of
"established and generally accepted
engineering techniques."

Other commenters indicated that
they were unclear as to the intent of
the proposed regulation regarding per-
manent roads which are "modified."
These commenters viewed the pro-
posed regulation as Implying that pre-
existing access routes, such as gas line
service roads or old timbering routes,
that are used by an exploration crew,
would be subject to the stringent con-
struction requirements of proposed
Sections containing performance
standards, for roads in Part 816, if
these roads were "modified." These
commenters believed that the per-
formance standards should carefully
distinguish between "new roads" and
"existing roads." "Permanent roads"
should, for these commenters, be clari-
fied by OSM to include only new roads
constructed during or for exploration
that will remain after exploration is
completed and-the definition, use, and
modification of existing roads should
be covered by a separate section of the
regulations.

Several conmenters requested that
proposed Section 815.12(d)(5), relating
to use of existing roadways, be deleted
entirely, and be replaced by new Sec-
tions 815.12(d)(5) and. 815.12(d)(6).
These commenters contended that
proposed Sectipn 815.12(d)(5) implied
that "existinig roads" are not to be
treated or regulated by the same rules
as "new roads." Thbse commenters
were uncertain as to what constitutes
an "existing road," i.e., is it meant to
include state, county, -and township
roads only (improved roads) or does it
include private roads, old fire lanes,
timbering roads, power or gas line
service roads or the like? These com-
menters suggested a separate section
to clarify the rules for use of existing
roads from the rules for- construction,
maintenance and use of new roads.,
While it was clear to these com-
menters, that restoration of new roads
Is expected, including but not restrict-
ed to revegetation and removal of and
replacement of topsoil, these require-
ments may not be appropriate or de-
sirable for existing roads used tempo-
rarily as access routes to drilling sites..
For these cpmmenters it is not uncom-,
mon, especially in the Appalachian
coal fields,,to use existing roads (such
as gas line service roads or old timber
trails) for access to drill sites. These
commenters believe that their proce-
dure is practical, inexpensive, and

eliminates much road construction ac-
tivity and to the extent that these
roads are not materially altered by
such use, it is environmentally sound
to require no post-use restoration.
These comnlenters requested that pro-
posed Section 815.12(d)(5) be amended
to require that existing roads may be
used for exploration activity in compli-
ance with applicable Federal, state,
and local requirements. Moreover,
these commenters requested that, if
these roads. are not substantially al-
tered or modified for use and if these
roads do-not contribute to suspended
soils in the streamflow or runoff out-
side the permit area, the coal explorer
be required "only" to return these
roads to their original, pre-exploration
condition following exploration use.

Other commenters would add a new
section to the regulations that would
provide that if existing roads are sig-
nificantly altered (including, but not
limited to, change of grade, widening,
or change of route, or if the use of ex-
isting roads contributes additions to
suspended solids to streamflow or
runoff outside the permit area) then
existing roids should be subject to the
provisions of proposed Section 815.12.
Moreover, these commenters would
provide in a new section that if signifi-
cantly altered existing roads remain as

-permanent roads after exploration ac-
tivities are completed, then these
roads shall be designed, altered, and
maintained in accordance with pro-
posed Sections in Part 816 relating to
permanent roads. For these com-
menters there are instances when
access routes for multiple transits are
needed; or when terrain and vegeta-
tion are such that some surface dis-
ruption is-required to lay out a route.
But in most cases, these temporary
access routes will not be used for other
than exploration efforts.' These com-
menters do not believe that for such
short term usage the same design and
construction criteria for permanent
access' or haulroads could or should be
used. Conversely, for these com-
menters, some exploration roads may
ultimately be used for more perma-
nent functions. The proposed amend-
ments which these commenters sub-
mitted, they. asserted, would make the
necessary construction distinctions
based on actual road use instead of ig-
noring the extremely varied types and
uses of roads in surface mining as the
proposed regulations do.

In reviewing the above comments
dealing with proposed Section
815.12(d), OSM decided to reference
the road criteria for exploration activi-
ties to new Sections 816.150-.176.
These Sections consider road location,
design and construction, drainage, sur-
facing, maintenance, and restoration
based on the variables of volume,
speed, and frequency of use. Class III

roads, such as those used in coal explo-
ration activities, were considered to be
of short duration, subject to low speed
and light weight use, and returned to,
productivity quickly. If conditions
exist where less than 250 tons of coal
is shipped out of the area for test
processing, no approval Is required and
the coal may be hauled over the same
roads used for coal exploration. Roads
used for coal exploration may be used
later for mining purposes and must
meet the criteria compatible to its
later use and class.

New Class III Roads constructed for
coal exploration must meet the provi-
sions of Sections 816.170-816,176. A
new section 815.15(c)(3) was added to
cover existing roads which are signifi-
cantly altered or improved in road
grade, width, alinement, drainage or
surfacing and remaining as a perma-
nent road after coal exploration activi-
ties are completed. According to this
new section, the person conducting ex-
ploration shall ensure that these im-
proved existing roads meet the provi-
sions of 30 CFR 815.15(g) and CFR
816.150-816.166.

For existing roads that are not sig-
nificantly altered or improved, that
are used essentially as found, Section
815.15(c)(4) provides that existing
roads are not to be treated or regulat-
ed by the same rules as new construct-
ed Class III Roads. Although It may
be desirable to ameliorate environmen-
tal problems caused by existing roads
which are only used temporarily by
coal explorers, OSM decided to require
only that coal explorers repair any
damage which they do to the roads
while they are using'them. Coal ex-
plorers are, therefore, required only to
return existing roads to a condition
equal to or better than their pre-ex-
ploration condition.
'Section 815.15(c) of the final regula.

tions responds to the comments sub-
mitted and strikes a balance as re-
quired by the Act between the nation's
need for continued coal exploration
and the protection of the environment
from coal exploration activities. Keep.
ing with the philosophy behind Part
815 of setting minimum rules In broad
terms of general applicability, Section
814.15(c) of the final regulations main-
tains the discretion of regulatory au-
thorities to set more stringent require-
ments than they believe are necesgary
in their particular jurisdictions.

With respect to general topsoling
requirements contained in paragraph
(e) of section 815.15, several com-
menters recommended that proposed
Section 815.12(e)(1) be deleted because
the rdgulation inferred that there Is a
mandatory requirement for the remov-
al of "A" horizon for all disturbances
regardless of the extent of the disturb-
ance or Wzhether or not the removal
may create a larger disturbance. OSM
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decided not to delete the requirement
of proposed section 815.12(e)(1), but to
modify it, because special considera-
tion for topsoil is-required in section
515(b) pf the Act which is referenced
in section 512(a) of the Act governing
coal exploration. Topsoil removal for
roads is covered in the regulations
(Sections 816.150-816.176) which have
been discussed earlier in this preamble
as applicable for exploration by refer-
ence in Section 815.15(e). The other
coal exploration activities that involve
disruption of topsoil are covered in
Section (e) of the final regulations.

All of the issues raised by the com-
ments on exploration roads were con-
sidered in the development of the final
regulatory scheme. Detailed discus-
sions of the issues raised may be found
in the portions of this preamble which
discuss Sections 816.150-816.176 (roads
used in mining), 816.21-816.25 (topsoil
requirements), 701.11(e) (existing,
non-conforming structures), Part 776
(documentary requirements for explo-
ration) and § 701.5 (definition of "best
technology currently available"). Par-
ticular attention should be paid to the
rationale underlying Section 816.170-
816.176, which OSM believes will be

. the requirements applicable to the ma-
jority of roads constructed for explo-
ration.

Section 815(c)(4) requires pre-exist-
Ing roads to be restored either to their
premining condition or to the stand-
ards for permanent roads under Sec-
tion- 816.150-816.166. OSM felt that
any stricter restoration requirement
would be so burdensome, given the
speculative results likely from explora-
tion, that the discovery of new minea-
ble reserves would be severely limited.
Accordingly, the explorer will be re-
quired by OSM to do no more, by way
of restoration, than repairing any
damage the exploration activities may
have caused to the road.

Section 815.15(d). Section 815.15(d)
requires restoration to approximate
original contour of areas disturbed
during exploration. This paragraph
makes Section 515(b) (2) of the Act
apply to exploration, as contemplated
by Section 512(a)(2) of the Act. For
new roads, restoration to contour is
also guided by Sections 816.150-
816.176, referenced under 815.15(c).

Section 815.15(e). Section 815.15(e)
requires that all topsoil be removed,
stored, and redistributed on disturbed
areas as necessary to assure successful
revegetation or as required by the reg-
ulatory authority. One commenter al-
leged that the removal of the "A" ho-
rizon in areas of permafrost could
have catastrophic results. This com-'
menter contended that in permafrost
areas, it would be better to lay insulat-
ing layers of gravel over the overbur-
den to form a road or'to restrict use to
winter. OSM agrees but has not
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changed the final regulations because
the "State window" contained In Sec-
tion 731.13 and the requirement in
Part 736 to consider regional differ-
ences will allow each State and Feder-
al program to adequately reflect spe-
cial needs resulting from unique clima-
tological or geological factors.

Other commenters stated that pro-
posed Section 815.12(e)(1) contradict-
ed proposed Section 815.12(d)(3),
which would have restricted the dis-
turbance or removal of topsoil in road-
building to only those Instances where
surface use as a road would have ad-

-verse environmental impact. these
commenters requested that the provi-
sion be amended to require that top-
soil be saved only when the regulatory
authority reqdres It. OSM has accept-
ed the thrust of these comments and
has implemented them In Section
815.15(e) of the final regulations.

Section 815.150. Section 815.15(f)
contains the revegetation require-
ments for exploration. The require-
ments are very general, although a
plan must be approved for removal of
over 250 tons, since these explorations
are likely to denude larger areas of
vegetation.

Several commenters felt that the
proposed regulations (Section
815.12(m)) which required compliance
with Sections 816.111-816.117, to be
too restrictive. They contended that
the wording should be changed so as
to give the operator the opportunity
to use contract specialists in revegeta-
tion. Other commenters contended
that the revegetation rules need more
flexibility. On occasion core samples
would be taken from a farmer's fields
at a time when those same fields
would be plowed-under shortly after
the exploration was completed. They
felt there was scant logic In requiring
revegetation efforts under such cir-
cumstances. These same commenters
contended that there would be in-
stances when a land owner would
prefer not to revegetate an area whilch
has been filled and regraded. They
recommended that proposed Section
815.12(m) be modified so that revege-
tation could be waived at the request
of the surface owner If approved by
the regulatory authority.

As a result of these comments, the
proposed regulation was changed. This
provision now allows revegetation to
be performed by the person or agent
who conducts the coal exploration op-
eration. To give more flexibility in the
revegetation requirements, Section
815.15(f) allows the operator or agent
to plant crops normally grown in an
area if both the preexploratlon and
postexploration land-use is intensive
agriculture. However, the commenters'
requests for revegetation to be waived
by the surface owner if approved by
the regulatory authority was rejected
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because the waiving of revegetation by
the surface owner would undermine
the environmental protection standard
mandated by Section 512(a) of the
Act. The purpose of the requirement
for revegetatlon is to protect environ-
mental values, such as air, water, and
wildlife. OSM cannot allow private
parties to undo, by contract, what
Congress has required by statute.

Section 815.15(g). Section 815.15(g)
contains requirements for stream di-
versions and diversions of overland
flow. This regulation is necessary to
protect the hydrologic balance.

One commenter recommended that
the word "ephemeral' be deleted from
the proposed version of this provision
because there was no scientific or lay-
man's definition of "ephemeral
stream." This recommendation was re-
jected. Ephemeral streams are defined
in Section 701.5 of these regulations
and the reader Is referred to the pre-
amble discussion for that Section.
Ephemeral streams are regulated to
minimize long-term adverse effects on
hydrologic characteristics of areas
where exploration may occur. The
reader is referred to the preamble dis-
cussion of Parts 816 and 817 for fur-
ther discussion of ephemeral streams.

Section 815.15(h). Section 815.15(h)
establishes minimum requirements for
the management of holes as required
by Section 512(a)(2) of the Act. Sever-
al commenters contended that the re-
quirement In proposed Section
815.12(g) to cap each hole with 10 feet
of cement was unnecessary and needed
more flexibility. These commenters
felt this requirement would be unen-
forceable because an inspection of the
seals would not easily determine how
deep the seal was. Also, in different ge-
ographic regions cement caps may not
be adequate or practical due to freez-
ing and thawing.

Other cornmenters asserted that the
proposed regulation Ignores the possi-
bilty that a drill hole or other excava-
tion may be usable to the -surface
owner as a water well or for the
groundwater monitoring required if
the operator decides to apply for a
mining and reclamation permit.

Other commenters contended that
the ongoing management and ultimate
proper closing or sealing of holes is
adequately addressed under the per-
manent environmental peformince
standards Sections 816.13, 816.14, and
816.15. Still other commenters assert-
ed that just capping the top 10 feet of
a hole may not prevent the mixing of
grouncr waters if there is more than
one aquifer in the stratum that have
been drilled. These commenters
wanted the regulation amended to
delete the 10-foot requirement and
give the regulatory authority the dis-
cretion to manage the sealing of the
hole to prevent pollution. One corn-
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menter asserted that the regulation be
changed ,from ten to five feet of
cement capping because exploration
activities conducted under the guid-
ance of the 'U.S. Geological Survey
(reference not provided by com-
menter) have demonstrated that plug-
ging of drill holes with five feet of
cement is entirely sufficient.

Several commenters c6ntended that-
the proposed version of this paragraph
required approval of a plan for every
type of exploratory operation~and that
Part 776 requires only the filing of a
written notice of intention where less
than 250 'tons are involved and does
not include approval of a plan. Other
commenters requested the following
amendments to the proposed regula-
tions:

1. In areas where surface mining is
to be practiced, boreholes should be
plugged by placing an artificial bridge
or packer six to eight feet below
ground level, backfilling with drill cut-
tings to within two feet of the surface
and sealing by implacement of a metal
cap overlain by one foot of cement and
one foot 6f topsoil;

2. In areas where underground
mining is to be practiced, boreholes
should be cemented from bottom to
top.

The commenters who made the
above suggestions did not offer rea-
sons, but these amendments seem to
reflect current acceptable practice In
some coal exploration operations..
Other commenters wanted the- lan-
guage amended to cover the mixing of
ground waters from aquifers of differ-
ent quality, because the plugging of
drilled excavations as required only
considers management methods to
prevent the mixing of ground and sur-
face water.

These comments convinced OSM of
the need-forgreater flexibility in the
regulation. OSM therefore modified
the regulation by eliminating the 10-
foot cement cap requirement and
making capping more flexible by refer-
encing, in Section 815.15(h), Sections
816.13, 816.14, and 816.15. The reader
is referred to the preamble 'discussion
of these sections and Sections 817.13,
817.14, and 817.15, for the rationale
and bases of these requirements.

Section- 815.15(i). Section 815.15(i)
contains requirements for site clean-
up after exploration. Several com-
menters contended that if the regula-
tory authority required, under Section
815.12(1) of the proposed regulations,
that equipment or facilities should
remain on the site following the com-
pletion of exploration, then the regu-'
latory authority should be required to
reimburse the operator for the cost of
the facilities, assume the cost of oper-
ation and maintenance, and assume all
liability for these facilities and/or
equipment which remain on the site.

RULE-S AND REGULATIONS

These suggestions were rejected be-
cause they were based on a misinter-
pretation of proposed Section
815.12(1). Section 815.12(1) was pro-
posed so that no equipment and/or
facilities remain on the exploration
site unless the exploration operator re-
quested the regulatory authority that
they remain on the site. The regula-
tory authority would allow this equip-
ment and/or facilities to remain on
the site for certain purposes. Section
815.15(i) allows equipment and facili-
ties to remain on site only after a de-
termination by the regulatory authori-
ty following a request by the explorer.

Section 815,15(j). General hydrologic
balance protection is required under
Section 815.15(j).

Several commenters contended that
.the construction of treatment facilities
which might have been required by
proposed Section 815.12(k), would
cause a greater disturbance thai the
exploration itself. These commenters
contended that the operators should
be afforded the opdrtunity to use
-small devices (straw bales, pole dams,
etc.) which would meet the effluent
limitations of Section 816.42(d). Other
commenters requested that proposed
Section 816.42(k-) should be amended
to exempt normally small amounts of
drilling fluid, because under normal
drilling conditions the amount of drill-
ing fluid used is not great and is gener-
ally confined to the immediate vicinity
of the dill site. One commenter re-
quested that the requirement of a
treatment facility should be clarified
to recognize the existing technologies
and practices of "mud fills, decanta-
tion and fill." Another commenter
contended that it is not clear whether
or not discharge limitations would
apply to pump testing of-wells. Other
commenters stated that the proposed
regulation wa% not clear. One co-
menter contended that the require-
ment that water used in coal explora-
tion activities may need to be treated
is eiccessive. This commenter suggest-
ed that only ambient levels be met.

Based on the "above comments, pro-
posed Section 815.12(k) was modified
by incorporating into Section 815.15(j)
of the final regulations provisions to
allow for different sediment control
measures than those referenced In
Section 816.45 or sedimentation ponds
which comply with Section 816.46.
Moreover, OSM decidedto leave to the
discretion of the regulatory authority
the decision of whether to specify ad-
ditional measures which it believes
need to be adopted in particular coal
exploration activities. OSM did not be-
lieve it necessary to .accept the com-
ments requesting exemption of drilling
fluids from passing through treatment
facilities, becaise drilling fluids are
usually in such small amounts It is*
doubtful that they would be dis-

charged from the exploration oper-
ation which is covered by the regula-
tion. In most cases, the small amount
of drilling fluid discharged would deep
into the ground and cause no prob-
lems. Otherwise, drilling fluids should
be treated. In all cases, care must be
taken to minimize the amount of drill-
Ing fluid released and to reduce Its ad-
verse environmental effects,

One commenter alleged that pro.
posed Section 815.12(k) interferes with
the regulatory authority of the Envi-
ronmental Protection Agency. OSM
does not agree with this comment and
the reader is referred to the discussion
in this preamble of Section 816.42, on
the interrelationship of OSM effluent
standards with those of the Environ-
mental Protection Agency under the
Clean Water Act, for further Informa-
tion with respect to this allegation.
One commenter suggested that the op-
erator should not be held In violation
for .water quality deterioration In re-
celving streams, if the water dis-
charged from coal exploration activi-
ties meets the effluent limitations of
Section 816.42(a). OSM believes that If
the regulatory authority feels addi-
tional measures are needed to prevent
further deterioration of the water
quality in receiving streams, It has the
discretion, under Part 815, to so re-
quire. This provides the regulatory au-
thority with sufficient authority to
protect receiving streams without un-
necessary hardship to those engaged
in coal exploration.

Section 815.15(k). Section 815.15(k)
covers the general requirements for
handling and/or disposal of acid- or
toxic-forming materials. It also allows
the regulatory authority to require ad-
ditional measures to be adopted, If
necessary. This provision has been
added in order to fulfill requirements
for protection of the hydrologic bal-
ance and for assuring successful reve-
getation. While these goals, were met
in the proposed regulations, which did
not include this explicit provision,
changes in the organlzation since the
proposed regulations, and the general
shift from specific to general require-
ments, require this matter be covered
in this separate paragraph.

Section 815.17. There were no com-
ments on proposed Section 815.13, Sec-
tion 815.17 in the final regulations,
The statutory authority, basis, and
purpose of this section was explained
under Section 815.13 of 43 FEDERAL
REGISTER, pp. 41736 (September 18,
1978).

PART 816-PERMANENT PROGRAM
PERFORMANCE STANDARDS-SUR-
FACE MINING ACTIVITIES

Section 816.1 and 816.2 set forth the
scope and objectives, respectively, of
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this Part. Part 816 contains the mini-
mum performance standards and
design criteria which Will be applicable
under a State or Federal program for
surface mining activities. Surface
mining includes methods commonly
known as contour mining, area mining,
auger mining, mountaintop removal,
box cut, open pit, and removal of coal
from waste piles.

§ 816.1 Scope..
1. Commenters requested that exist-

ing nonconforming structures (now
simply referred to as existing struc-
tures) be exempted from the perform-
ance standards of Part 816. The reader
is refered t6 the preamble discussion
of Sections 701.11(e), 780,12 and 786.21
for a full explanation of how this Part
applies to existing structures.

2. Other commenters requested that
Parts 816 and 817 be combined into a
single Part. This request was not ac-
cepted. The Act, Section 516(d), recog-
nizes the difference between surface
and underground mining and man-
dates the "modification of require-
ments, permit approval and bond re-
quirements as are necessary to accom-
modate the differences between sur-
face and underground coal mining."
This has been done, and the require-
ments are sufficiently different that
separate Parts are the clearest way to
present the requirements. Also, OSM
wants a separate set of rules for each
category of mining, which will be self-
contained and complete so that the
operator need not read or retain copies
of requirements not applicable to the
particular operation.

3. A comment that all coal explora-
tion or exploration holes be excluded
from Part 816 was rejected. Explora-
tion holes to be drilled within a permit
area must meet the requirements of
Section 515(b)(10)(A)(ii) of the Act.
This activity falls within the defini-
tion of mining operations under Sec-
tion 701(28) of the Act, as opposed to
exploration, which is an activity not
subject to permit requirements. Holes.
outside the permit arda are governed
by Part 815.

§ 816.2 Objectives.
These objectives derive from Sec-

tions 102 and 515 of the Act. A com-
menter requested striking the word
"enhance" from this Section since it
was not in the Act. The Act states in
Section 515(b)(24) "to the extent pos-
sible using the. best technology cur-
rently available minimize disturbances
and adverse impacts of the operation
on fish, wildlife and related environ-
mental values, and achieve enhance-
ment of such resources where practi-
cable." Based on this wording in the
Act, "enhance" was not removed from
Section 816.2, since improvement of
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conditions Is a goal Congress clearly
intended be achieved, where possible.

§ 816.11 Signs and markers.
This Section specifies requirements

for Identification and warning, signs
and for markers of permit perimeter,
buffer zones, and topsoil storage piles.
The regulations seek to balance the
desire to reduce cost and bother to the
permlttee against the need for ample
identification in the interest of citizen
participation, inspection by the regula-
tory authority, employee guidance,
and protection of the public. Proper
markings of perimeters and working
areas will be particularly valuable In
preventing equipment operators from
inadvertently entering areas not au-
thorized for disturbance and should
help eliminate arguments over loca-
tion of perimeters. Properly posted
signs and markers reduce hazards to.
the health and safety of the general
public and mine personnel and prevent
adverse effects on the environment.

The statutory authority and purpose
for this Section are found in Sections
102, 201, 501, 503, 504, 515. 517(d) and
701(17) of the Act.

Literature on which the reqdIre-
ments are based include the following*

1. 30 CFR 77.1202.
2. Colorado State Land Reclamation

Board, Rules and Regulations promul-
gated under the Open Mining Recla-
mation Act of 1973.

3. Maryland Department of Natural
Resources, Geological Survey-Bureau
of Mines, Bituminous Coal Strip Mine
and Auger Mine Regulations of 1973,
08.06.01(.03).

4. Montana Department of State
Lands, Rules and Regulations promul-
gated under the Montana: Strip and
Underground Mine Act of 1978, 26-
2.AO(10).

5. Ohio Department of Natural Re-
sources, Division of Reclamation,
Rules Nos. 1501:13-9-01, 1501:13-9-05,
May 15, 1978, as revised and effective
August 28, 1978.

6. Ohio Rev. Code Ann. 1518.16
(1975).

7. Tennessee State Department of
Conservation, Division of Surface
Mining, Rules and Regulations, Chap-
ter 0400-3-0. 205, 1975.

8. West Virginia Department of Nat-
ural Resources, Surface Mining Recla-
mation Regulations, Chapter 20-6,
Series VII, 1973.

9. Wyoming State Department of
Environmental Quality, Land Quality
Division, Land quality rules and regu-
lations, 1975 (as amended).

816.11(a). This Section provides the
specifications for signs and markers.

816.11(a)(1). Responsibility for In-
stallation and maintenance of signs
and markers is placed on the operator.
Regular inspection of signs by opera-

tors will be necessary to assure compli-
ance.

816.11(a)(2). Uniformity of signs is
required. A commenter suggested the
language be changed by deleting the
requirement that signs and markers be
of uniform design. The Act doesn't
specifically state that signs and mark-
ers be of uniform design. However, if
the markers are of a uniform design,
the probability of the markers being
recognized for the specific purpose for
which they are required, by both
workers and the public, is greatly in-
creased. Accordingly, uniformity is re-
quired.

816.11(a)(3). Signs and markers
should be made of durable material so
that they will not deteriorate before
the final bond is released on the
permit area. It would be to the permit-
tee's advantage that signs amd mark-
ers be constructed of durable material
so that frequently reposting of them is
unnecessary. Since the final bond on a
permit area would not be released for
5 or 10 years (depending on the geo-
graphic location) following the last
augmented seeding, it would be essen-
tial that durable signs and markers be
posted so the regulatory authority
could determine the perimeter of the
permit area and the person responsi-
ble.

816.11(a)(4). The provision of Sec-
tion 816.11(a)(4) was adopted by OSM
to assure that signs and markers used
during surface mining activities
comply with local ordinances and
codes, and to clarify that these regula-
tions are not intended to exempt oper-
ators from other applicable laws.

816.11(b). Maintenance of signs and
markers will be the responsibility of
the permittee until the final bond is
released on the permit area. OSM
adopted this provision because it will
be necessary for the regulatory au-
thority to know who Is responsible for
the permit area, the boundary of the
permit area, and the location of buffer
areas, blasting areas, and topsoil stock-
piles, in order to make thorough in-
spections. Without continued mainte-
nance of these signs and markers, in-
spection of the permit area would be
difficult.

816.11(c)(1). The authority for this
Section is found under Section 517(d)
of the Act. The placement of Identifi-
cation signs at points of access to the
permit area from public roads will
Identify 'to the regulatory authority
and public the location of surface
minng activities.

816.11(c)(2). The authority for this
Section is found under Section 517(d)
of the Act. Several conmenters felt
that Section 816.11(c)(2) should only
require that a current surface mining
permit be specified. As proposed on
September 18, 1978. all permits had to
be Identified. The comnmenter's sugges-
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tion 'was accepted and in Section
816.11(c)(2) the word "each" was de-
leted to conform this Section to re-
quire no more than Is required under
Section 517(d) of the Act.

816.11(c)(3). Identification signs are
required to be posted and maintained
until the final bond is released on the
permit area. This provision will notify
the regulatory authority and the
public of the identity of the person or
company responsible for mining and
reclamation activities in that area.

816.11(d). A commenter felt that
Section 816.11(d) should be revised to
require that all minp areas be fenced
as well as posted. The cost of construc-
tion and removal of a fence around
the permit area, many of which
exceed 100 acres, could be prohibitive.
As a result, this suggestion was not.
adopted. Underground openings must
have, under Sections 816.13, 816.14
and 816.15, protective measures to pre-
vent access.

Many commenters felt that perim-
eter markers should not have to be
posted before submitting a permit ap-
plication, as would have been required
under the proposed version of this
Section. The commenters stated that
If the permit is refused, then these
markings would have -to be removed,
which would involve added cost. Many
surface owners probably would, object
to needless perimeter markers being
installed on their property, and some
leases will not allow such signs until
mining is about to begin on that par-
ticular tract. On the basis of these
comments, Section 817.11(d) 'as
changed to require marking only
before the beginning of surface
mining.

816.11(e). Buffer zones are to be
Identified and marked to assure that
unnecessary disruption and degrada-
tion of stream channels will not occur.
Buffer zone markers are deemed nec-
essary to provide notice to equipment
operators that special effort is re-.
quired when mining in the vicinity of
streams. It should be noted, however,
that the requirement for buffer zone
markers does' not preclude mining
through streams where specifically ap-
proved by the regulatory authority
under the controlled conditions estab-
lished in Section 816.57(a).

816.,11). The use of blasting signs,
markers, and'signals will provide noti-
fication to any person entering the
permit area of the potential hazard re'
lating to the use of explosives and
flyrock. A suggestion was made to
revise Section 816.11(f) so that it is
clearer and more readily enforceable
with respect to procedures for mark-
ing blasting areas, and to. eliminate
any potential for conflict with MSHA
regulations. The proposed regulations
created a minor enforcement conflict
with MSHA, because 30 CFR 77.1313h
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requires everyone to be removed from
a blasting area before a shot is fired
unless shelters are provided. If the
whole mine was labeled a blasting area
by OSM, a strict interpretation of the
MSHA rule would require everyone on
the minesite to leave or take shelter.
On the basis of this recommendation,
Section 816.11(f) was amended to elim-
inate potential conflict between regu-
lations of two Federal agencies. Origi-
nally, the proposed regulations stated
that signs reading "Blasting Area'
should be displayed at the edge of
blasting areas along roads within the
permit area. This provision appeared
to be ambiguous, so OSM accepted the
suggestion that "Blasting Area" signs
be displayed along the edge of blasting
areas which come within 50 feet of
roads within the permit area or within
100 feet of any public road right-of-
way, in accordance with. Section
761.11(d) of these regulations. The 50-
foot distance was chosen for mine
roads, since employees will be using
those roads instead of the public. All
employees on the operation should be
informed when the blast is to occur.
As a result, a lesser distance is more
appropriate for posting, the "Blasting
Area" signs. These specific distances
were adopted to further clarify the sit-
uation in which "Blasting Area" signs
should be displayed. 'Tie Implementa-
tion of these distances will make the
inspection and enforcement process
simpler. Section 816.11(f)(2) was Im-
plemented to be in conformance with
the provisions of Section 816.65(e).
The reader is directed to the preamble
on Section 816.65(e) for further discus-
sion. Because of the minor conflict
with MSHA regulations, instead of
placing a sign reading "Blasting Area '
at all entrances to the permit area
from public roads, a sign reading
"Warning! Explosives in Use" will be
required, as -,stated in. Section
816.11(f)(3).,

816.11(g).-Adequate marking of top-
soil storage areas is required around
all areas utilized to stockpile topsoil or
other designated subsoils pursuant-to
Section 816.23. A few commenters felt
that requirements for topsoil markers
should be deleted in their entirety.
Section 515(b)(5) of the Act specifies
the removal of topsoil from the land
in a separate layer and requires atten-
tion to topsoil handling, storagg, and
preservation. Such attention suggests
clear identification of topsoil storage
areas. Topsoil Identification will-assist
operators in complying with the regu-
lations and will aid citizens and regula-
tors in enforcing them. Based on this
rationale, Section 816.11(g) was not
changed.

§ 816.13-816.15 Casing and sealing of
drilled holes.

Except for the differences noted
below, Sections 816.13-816.15 are sub-
stantially Identical to the under-
ground mining performance standards
in Sections 817.13-817.15. The reader
is referred to the portions of the pre-
amble for Part 817 which discuss Sec-
tions 817.13-817.15, for Information
concerning the technical basis, alter.
natives considered, statutory authority
and disposition of comments for these
Sections. In addition to the Sections of
the Act cited in those portions of the
preamble, these Sections are based on
Section 515 of the Act. While the
Office considers the effects of improp-
erly protected holes and entryways to
be sufficiently similar in surface and
underground mining to warrant sub-
stantially Identical performance stand-
ards, the distinct differences between
surface and underground mining oper-
ations do require that certain parts of
these Sections reflect these distinct
differences. This is illustrated by the
references in Section 817.15 to shafts,
drifts, adits, and entryways-refer-
ences not specifically stated in Section
816.15. Additional differences are
shown in Se~tions 816.14 and 816.15,
which deal respectively with the tem-
porary sealing of drilled holes and
other underground openings and the
permanent sealing of drilled holes and
other underground openings.

§ 816.21-816.25 Topsoil.
Authority for these regulations is

contained in Sections 102, 201, 501,
503, 504, 507, 508, and 515 of the Act.

The technical literature used in pre-
paring Sections 816.21-816.25 includes

* the following: "

1. Aldon, F., 1978. Reclamation of Coal.
mined Land in the Southwest, Jour. of Soil
and Water Const., Vol. 33, No. 2, pp. '15-79.

2. Baker, James B. and Broodfoot, W. M.
1977. Site Evaluation For Light Important
Southern Hardwoods, U.SD.A., Forest Serv-
Ice General Technical Report 80-14.

3. Carman. W. H., 1975. Forest Site Qual-
ity Evaluation in the United States, Ad-
vances in Agronomy, Vol. 27 Academic
Press, Inc., pp. 225-226.

4. Colorado, Rules and Regulations of the
Land Reclamation Board, 1976 pp. 1-25.

5. Lull, H. W., 1959. U.SD.A., Forest Serv-
Ice,.Misc. Pub. No. 768.

6. McCormack, E.. 1976. Soil Reconstruc-
tion: Selecting Materials For Placement In
Mine Reclamation, Mining Congress Jour-
nal.

7. McCormack, E. 1974. Research and Ap-
plied Technology Symposium, 2d, Oct. 22-
24, Louisville, Ky., pp. 15-162.

8. Montana, Rules and Regulations adopt-
ed pursuant to Title 5D, Chapter 10, R.C.M.
1947. (1978)

9. Plass, W. T., 1978. Reclamation of Coal-
mined Land in Appalachia, Jour. of Soil and
Water Cons., Vol. 33, No.2, pp. 56-61.

10. Power and others, 1978. Reclamation
of Coal-mined Land in the Northern Great
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Plains, Jour. of Soil and Water Cons., Vol.
33, No, 2, pp. 69-74.

11. U.S. Department of Agriculture. Soil
Conservation Service, 1975 Soil Taxonomy,
Agriculture Handbook No. 436, and U.S. De-
partment of Agriculture, Soil Conservation
Service, Agriculture Handbook No. 18.

These sections contain regulations
for achieving the requirements of Sec-
tions 515(b) (5) and (6) of the Act, as
well as certain of the provisions relat-
ing to revegetation, protection of the
hydrologic balance, minimization of
air pollution, and prompt reclamation.
These sections require that persons
conducting surface mining activities
remove topsoil or other approved
plant-growth material before begin-
ning mining operations, save it for
later use in a manner conducive to
protecting the primary root medium
from contamination and erosion, and
redistribute it in a manner which will
enhance its productivity. Systematic
handling and storage practices can
protect physical and chemical charac-
terisitics of the soil that are necessary
to maintain vegetation while it is in
storage and after it has been redistrib-
uted onto the regraded area. These
regulations are intended to minimize
water pollution and provide a medium
for plant growth capable of returning
mined land to a condition and/or use
equal to or higher than that before
mining.

§ 816.21 Topsoi: General requirements.
Numerous commenters voiced con-

cern that Section 816.21(a) could pre-
vent mixing of the B and C horizons
or other supplemental materials, and
that selected overburden materials
should not be removed before surface
disturbance. According to these com-
menters, the requirement "as a sepa-
rate operation" could also restrict
movement of topsoil materials during
regular mining operations and in-
crease compaction. The phrase "as a
separate operation" is not intended to
require an operation separate and
apart from the regular ongoing mining
program, but the topsoil to be saved
must be removed as a separate layer
and as a logical step in the mining
process. Thus, when practical, the ma-
terial should be moved only once from
its original location to the place where
it should rest permanently as a part of
the new soil. Nor was the intent to
prevent the mixing of the soil strata if
the resulting soil has been determined
to be equal to or more suitable for
vegetation as provided in Section
816.21(e). This Section has been re-
vised to better assure that its intent is
clear.

A commenter suggested that there
was not an obvious, lmpelling reason
for emphasizing that A horizon mate-
riels should constitute the definition
of topsoiling material. The Office

agrees that topsoil is a general term
that is used in at least four ways (Agri-
culture Handbook, No. 18, p. 185). In
an effort to avoid confusion. the
Office has elected to define topsoil in
accordance with one of those common
usages and to use the term "topsoil or
substitute materials" when making
reference to specific topdressing mate-
rial. Further, the Office recognizes
that some sites may not contain top-
soil as defined in these regulations
and, when that is the case, paragraph
816.22(e) is applicable.

A commenter suggested that OSM
require several feet of subsoil to be
saved and used to separate the topsoil
from the spoil in all reclamation. This
commenter felt that only in this way
could the operator be sure that the
subsoil Is nontoxic. The Office decided
that healthy subsoil will be assured
under the requirements of Sections
816.22, 816.48, and 816.103 which
assure, respectively, that enough top-
soil or a combination of topsoil and a
substitute or supplemental material Is
preserved to ensure productivity (in-
cluding, in some cases, horizons lelow
the A horizon), that toxic materials
are promptly Identified and properly
disposed of.-and that at least 4 feet of
nontoxic cover is placed over toxic ma-
terial remaining after mining. I

Commenters recommended that a
clause be added to this Section
exempting premining activities from
the separation of vegetation from the
topsoil removed, as well as stockpiling
of the surface material removed. The
Office has determined that a state-
ment in Section 816.21 or 816.22 that
would exempt activities that "normal-
ly precede mining operations" from
topsoil removal is not warranted since
applicable exemptions are set forth in
the regulations for the activity in-
volved (see for example, Sections
816.152(d), 816.162(d), and 816.172(d),
which cover topsoil handling associat-
ed with road construction).

Several commenters suggested delet-
ing the reference to Section 816.23
from Section 816.21(b) because Section
816.23 requires stockpiling only when
it is impractical to redistribute topsoil
immediately. The Office believes that
reference to Section 816.23 is needed
to further identify the topsoil storage
and stockpile requirements. Therefore,
the commenters' suggestion has been
rejected.

Several commenters were concerned
that It may not be desirable or envi-
ronmentally sound to respread topsoil
material "Immediately" following the
final grading. They contended that
topsoil material should not be re-
spread until the graded area has had
time to settle; thus, the word "Immedi-
ately" should be removed from Para-
graph (b) of this Section. The Office
has rejected these comments because

the regulatory authority can rely on
the term "when It is impractical to
promptly redistribute" of Section
816.23(a) and require stockpiling if it
appears that Immediate respreading
would be impractical because of poten-
tial settling problems.

§ 816.22 Topsoik Removal.
The requirements of Section 816.22

are essential for reconstructing a plant
growth medium (soil) that will create
the most favorable qualities for plant
growth. Soil profiles- vary widely in
thickness, from mere films to those
many feet thick. Some of the thicker
deep layers may need to be examined
because of their Importance to drain-
age and other factors (Agricultural
Handbook No. 18, p. 147). Also, plant
roots require soil horizons that are
able to supply adequate water, air, and
nutrients (Agricultural Handbook No.
18, p. 249). Thus, the friable nature of
the A horizons makes them the most
favorable material for seedbeds among
existing materials at most sites.

McCormack (1976) stated: "In most
areas, the A horizon of natural soil is
vastly superior to any underlying soil
horizon or geologic strata. Even if It is
only 3 or 4 inches thick, ccareful han-
diing and return of this horizon to the
surface is required for most successful
reclamation. The soil survey indicates
the thickness of the A horizon and
properties that are important to recla- -
maton, including texture, structure,
organic matter content, and pH." To
mix the various soil horizon, during re-
moval could be counterproductive to
restoration of the disturbed area to a
level at least equal to the premining
capability.

The regulatory authority might re-
quire removal and separation of the B
horizon or portions of the C horizon
or other substrata if necessary to
obtain soil productivity. Plass (1978, p.
57) states that proper topsoiling may
involve the removal and storage of the
A, B. and C horizons. McCormack
(1976, p. 19) states that: "Instances
where the geological strata is better
suited for the productive growth of
plants, although uncommon, do exist
in a few areas and should be recog-
nized before final plans for excavating
and regrading are made." Similarly,
the Montana rules and regulations
(sections 26-2.10(10)S10280(8)(e) and
26-1.10(10)S10340(6)) provide for the
use of plant.growth materials, other
than topsoil, when those materials are
determined superior in production po-
tential to the topsoil of a disturbed
area.

Agricultural Handbook No. 19 states
that "Some plant roots penetrate to
much greater depths than commonly
believed." Also, McCormack (1976)
wrote that "Most A horizons are less
than 10 inches thick-too thin for a fa-
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vorable root zone for most plants.
Other favorable material must be
placed below the A horizon In order to
create a favorable root zone several
feet in thickness." In most areas the B
horizon is more satisfactory in the
root zone than is material from geo-
logic strata, but McCormack 'says
these materials need evaluation and
the one most suited to restoring pro-
duction should be chosen. The lower
horizons ordinarily possess qualities
that are less favorable for plant
growth. Thus, to mix these materials
will ordinarily lessen the productive
potential However, mixing or the use
of substitute material is authorized
under Section 816.22 when these prac-
tices can be advantageous to establish-
ing permanent vegetation and rbstor-
Ing disturbed area to the premining
production potential.

The mixing of topsoil and selected
overburden is an acceptable practice
when the mixture, produces a soil
medium more suitable for land-use ca-
pability and productivity than topsoil:
Alternative strata may be used as a
growth medium when, topsoil is either
of inadequate quality or quantity.
Colorado and Montana, in their regu-
lations, recognize the importance,
under certain conditions, of providing
for the use of overburden other than
topsoil. While McCormack (1976)
states that vertical sections above coal
formations generally are widely varied
in their suitability for covering a dis-
turbed area, he goes on to state: "In-
stances where the geological strata are
better suited for the productive
growth of plants, although uncom-
mon, do exist in a few areas and plans
for excavating and- regrading are
made."

All, determinations of suitability of
various horizons and their appropriate
handling ought to be based on-previ-
ously performed analyses and ade-
quate field trails.

Paragraph (a): Timing. Several com-
menters indicated that the language in
this paragraph implies that the vege-
tative cover should be cleared from
the entire area before removing the
topsoil. Thus, it was suggested that
"all areas" be replaced with, "immedi-
ate areas." Also, they contended that
the term "vegetative cover" is too
broad and could be interpreted as re-
quiring the removal 6f all organic ma-
terial. The Office agrees with these
comments because removing the vege-
tative cover frQm more than the imme-
diate area to be affected would be im-
practical and could be environmental-
ly damaging. In reviewing this para-
graph, the Office believes that delet:
Ing the word "all" will make it clear
that operators are not required to
remove vegetation from the entire
permit area before beginning the top-
soil removal operation. However, the
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.Office believes that the language of
this paragraph clearly states that only
the vegetative cover that could inter-
fere with the use of the topsoil need
be cleared. Therefore, this part of the
commenters' suggestioi has not been
accepted.

Commenters requested clarifications
concerning the requirement for the re-
moval of topsoil for roads, sedimenta-
tion structures, or other related activi-
ties that normally precede mining op-
erations. Topsoil-removal exclusions or
requirements for specific activities are
covered in the regulations sections for
those activities (for example, Sections
816.152 -and 816.162 (topsoil removal

-for roads) and Section 816.46 (sedi-
mentation structures)). Therefore,
this paragraph is'unchanged.

Paragraph (b): Materials to be re-
moved. Numerous comments were re-
ceived objecting to the provision for
removal- of all topsoil. Commenters
generally argued that this provision
was far too broad and does not consid-
er such factors as low productivity,
rocky soils, operator safety on steep
slopes, machine technology, suitability
of topsoil, topography, and vegetative
cover. They contended that the Office
lacks justification to require all topsoil
to be removed with no consideration
given to thd aforementioned factors.
This paragraph is intended to imple-
ment the mandate of section 515(b)(5)
of the act, which the Office believes
requires removal of all topsoil except
in those situations where removal of
substitute material -is approved. The
exception for the use of substitute ma-
terials enables the regulatory authori-
ty -to consider those factors listed as-
concerns by the commenters.

Paragraph (c): Material to -be re-
moved in thin-topsoil situations. Coin-
menters contended that Paragraph (c)
ignores situations where it might be
appropriate and beneficial to salvage
at least portions of the B horizon
along with the A horizon, irrespective
of the A horizon thickness. The re-
quirement of 6 inches is intended to be
a minimum. Section 816.22(d) autho-
rizes the regulatory authority to re-
quire, that additional material be saved
if necessary to ensure soil productiv-
ity;

Commenters argued that the regula-
tions ignore situations where there is
,no topsoil and no surface material
suitable for plant growth. In order to
make It clear that substitutes and sup-
plements can be used in these situa-
tions, the Office has added a reference
to Paragraph (e) of this Section.

Paragraph (d): Subsoil segregation.
Numerous comments were received ob-
jecting to this paragraph. Commenters
generally argued that permitting the
regulatory authority to impose a re-
quirement to separate and segregate
the B and: C horizons is beyond the

scope of Section 515(b)(5) of the Act.
This separation and segregation may
be necessary In some situations to
meet the requirements of Section
515(b)(6) of the Act and for the land
to be restored to a condition capable
of supporting its premining use. The
Office has, therefore, elected to retain
the requirements so the regulatory aU-
thority may require separation of the
horizons when necessary to obtain soil
productivity. Powers and others (1978,
p. 73) found that replacing topsoil
(primarily A horizon material) and
subsoil (primarily B horizon) In sepa-
rate layers was superior to mixing the
two materials. (See Aldon, 1978, p. 77),

Paragraph (e): Topsoil substitutes
and supplements. Paragraph (e) of
this section was incorrectly numbered
in the proposed regulations, -and the
numbering has been corrected.

A commenter noted that toxicity of
the overburden material should not be
based on sulfide content alone, be-
cause neutralizing material is often
available in the overburden that can
be used to reduce the pH level, Since
some strata contain neutralizing mate-
rial that can be used to prevent exces-
sive acidity, the Office concures that
the analysis should be expressed in
terms of net acidity or net alkalinity.
(See Plass, 1978, p. 57; Grandt, 1976 p.
64.)

A number of commenters argued
that the test for nitrogen may not
always be essential and that the, deter-
mination of need for the test should
be made locally. The Office agrees,
and the need for tests of nitrogen will
be determined by the regulatory au.
thority.

Commenters contended that conven-
tional wet or dry oxidation methods of
determining organic matter reflect
geologic carbon as well as recent soil
organic materials. Since carbonaceous
material that has little value for plant
nutrition will be reflected in tests for
organic matter, this test has been de-
leted as a general requirement, It may
be required when determined neces-
sary by the regulatory authority.

Commenters pointed out that water-
holding capacity Is associated with soil
texture and soil structure. They
argued that structure will be modified
by moving the soil and that measuring
the-water-holding capacity of the un-
disturbed material before mining will
not be a reliable indicator of water-
holding capacity of the soil after
mining. The Office concurs, and the
requirement for a specific test for
water-holding capacity was deleted
and is now at the discretion of the reg-
ulatory authority.

Several commenters stated that the
proposed regulations in Sections
816.22(e) and (e)(1) are not consistent
in that the first paragraph says "equal
to or more suitable" and the second
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says "more suitable." This was a valid
comment and the Section has been re-
written accordingly.

A number of commenters responded
to the requirement that qualified soil
scientists and agronomists certify test
data. One suggested that additional
professionals, such as geologists and
foresters, should be added to this list.
Other commenters stated there -were
no standards for approving laborato-
ries; therefore, it would be sufficien
to have the soil tests performed by a
laboratory iising standard testing pro-
cedures. The Office has determined
that the regulatory authority approval
of a laboratory using standard proce-
dures is adequate to assure reliability
of the test results, because standard
laboratory procedures exist that are
regionally accepted for soil analysis.

A commenter suggested deleting
"segregated" from paragraph (e)(4). It
was suggested that this change was
necessary to allow the mixing of strata
in areas where it could be shown that
the mixed overburden is equal to or
more suitable for the approved post-
mining land use than is the available
topsoil. The Office has determined
that these regulations provide for themixing of strata under paragraph
(e)(l1 and that the wording of (e)(4)
should be retained to assure that sub-
stitute materials are segregated when
necessary to protect the substitute ma-
terials from contamination by materi-
als unsuitable for plant growth.

Paragraph t): Limits on topsoil re-
moval area. A commenter suggested

- deleting paragraph (f)(2) because it is
inconsistent with the heading "topsoil
removal" and is duplicative of Section
816.24(b)(3). The provisions of para-
graph (f) provide guidance for limiting
the size of the area from which topsoil
is removed at any one time, and Sec-
tion 816.24(b)(3) relates to redistribu-
tion after removal. Thus, the Office
elects to retain paragraph (f)(2) of
Section 816-22 to provide for limiting
the size of the area of topsoil removal
so this variable can be controlled.
thereby minimizing air pollution and
disturbance to the hydrologic balance
that could result when extensive areas
of topsoil are removed before actual
mining of the area.

A commenter suggested adding a
new paragraph called "Toxic Topsoil"
to Section 816.22. The paragraph, as
proposed, would require toxic topsoil
to be treated like all other toxic mate-
rials. Section 816.103 of these regula-
tions provides direction in handling all
acid and toxic-forming materials. The
Office has determined that the toxic
surface layer would be. considered as
toxic material under Section 816.103
-and that the proposed addition to the
regulations is not necessary.

§816.23 Topsoit Storage.
Section 816.23 is intended to protect

the physical and chemical qualities of
topsoil while that material is being
stored. Plass (1978, p. 57). writes that
"planned placement may segregate
material suitable for revegetation."
and McCormack (1976) states that
burying the A and B horizons under
many feet of spoil during a surface
mining operation Is not compatible
with full restoration of productive po-
tentials.

The requirements of this Section are
essential for protecting the quality of
the topsoil and other materials that
are to be distributed as the surface
layer. Thus, initial placement must be
selective so as to protect the material
from wind and water erosion and pro-
tect the physical and chemical quali-
ties of soil materials while those mate-
rials are being stored. Foe example, a
vegetative cover may be required im-
mediately after a portion of the stock-
piled material Is in place, if the grow-
ing season permits or if it is required
for stability and to keep Important nu-
trients from breaking down and leach-
Ing out.

The removal prohibition is intended
to minimize chemical and physical
losses that may occur when soils are
handled excessively. Likewise, the
Office recognizes that It may some-
timef be necessary to move stockpiled
materials before they are redistribut-
ed. These regulations allow removal
from one stockpile area to another
area after regulatory authority ap-
proval is obtained.

A commenter proposed that stockpil-
ing of topsoil for roads associated with
coal exploration be eliminated from
the regulations. It was argued that
only a minimal amount of surface ma-
terial need be removed to allow 4-
wheel-drive vehicles to get to and from
the site and that the surface material
can be pushed to the side of the road
and redistributed throughout the dis-
tributed area Immediately after the
drilling site is evacuated. The com-
menters' concerns are dealt with in
the preambles to Part 815 and Sec-
tions 816.150-816.176.

Commenters suggested that requir-
ing both annual and perennial plants
to be seeded may not be appropriate,
realistic, or cost effective. The Office
concurs that the seed to be used
should be determined according to site
and operational situations, and those
situations are provided for under Para-
graph (b)(1)(i). -

Commenters wanted this Section to
require that stockpiles be seeded or
planthd immediately, or that mulch be
used when temperatures are too low to
establish vegetation when needed to
control erosion. Section 816.113 of the
regulations requires seeding or plant-
ing during the first normal period fa-

vorable for planting conditions, and
mulching Is required when necessary
to protect the soil from erosion. Thus,
the proposed language would be repet-
itive of other sections and was not
deemed necessary in this section.

§ 816.24 TopsolhRedisribution.
This Section requires that regraded

land be scarified or otherwise treated
as required by the regulatory authori-
ty to eliminate slippage and promote
root penetration. Scarification may be
conducted after topsoilng when the
regulatory authority approves. The
person conducting the surface mining
activity Is required to redistribute top-
soil and other materials to a uniform
stable thickness, to prevent excessive
compaction, and to protect the topsoil
from wind and water erosion before
and after It Is seeded and planted

McCormack (1976) wrote that "of
greater Importance than any other
factor In achieving successful reclama-
tion of surface mined land is the
nature of the soil left at the surface
after mining. The nature of this soil
determines the choices available for
plant species." MeCormack then
stated that "Soils should be recon-
structed so as to have a sequence of
horizons chosen from the best availa-
ble soils and geologic strata. This will
create the most favorable qualities for
plant growth." The topsoil must be
*uniformly redistributed in a manner
that assures placement and compac-
tion compatible with the needs of the
species that will be used to restore the
disturbed area to its premined.poten-
tial.

Lull (1959. p. 27) found that soil
compaction drastically reduces the
pore space through which water
moves in the soil, thereby reducing in-
filtration and percolation, increasing
runoff, and encouraging erosion.
Baker (1977, p. 2Y said the growth of
hardwoods dependson the following
soil factors: (a) Soil physical condition,
(b) moisture availability during grow-
ing season. (c) nutrients available, and
(d) aeration. These same factors must
be considered so that the redistributed
soil layers will support the vegetation
required under Sections 81.111-
816.117. Under Section 816.24, compac-
tion that restricts root penetration

4must be avoided during topsoil redis-
-tribution since closely packed soil can

be relatively impermeable (Powers and
others, 1978, pp. 71-72). Numerous
commenters argued that the require-
ment for scarification in all cases is
unnecessary and that the slippage po-
tential is low or nonexistent on level
or nearly level lands and that the need
for scarification depends upon site
conditions such as soil type, soil depth,
compaction of spoil, climate, and to-
pography. Thus. rocky or sandy over-
burden often Is too loose and unconso-
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lidated to create slippage surfaces.
Hence, mandatory scarification before
replacement of topsoil may not serve
the objective of protection of topsoil
from contamination on all Sites. Fur-
ther, it was contended that compac-
tion depends upon equipment ,used
and overburden material characteris-
tics. The regulation as written pro-
vides that regraded land shall be scar-
fled or otherwise treated. Therefore, a
change In the regulation is not neces-
sary, since the. method to be used to
eliminate slippage may be determined
on a site-by-site basis.

§ 816.25 Topsoil: Nutrients and soil
amendments.

This Section sets forth soil nutrient
and amendment provisions to ensure
that the surface soil layer will support
the revegetation requirement of the
postmining land use. The soil tests
that are used to determine soil produc-
tivity and fertilizer and soil-amend-
ment needs are to be performed by a
qualified laboratory using standard
methods approved by the regulatory
authority.

Like Section 816.22, Section 816.25
provides for utilization of the results
of soil tests, trials, analyses, and sur-
veys required by Section 779.21 of
these regulations. The availability of
mineral elements essential to plant
growth varies considerably in strata of
the overburden. This wide variation in
available plant nutrients makes it ad-
visable to sample the surface material
to determine if the proposed land use
and vegetative plan is feasible (Plass,
1978, p. 58). If the strata of overbur-
den contain good supplies of mineral
nutrients, these materials if properly
used on the mined and graded lands
will provide adequate nutrients. How-
ever, some soil materials will require
the addition of amendments to estab-
lish vegetation that' can be sustained
on the disturbed area (Grandt, 1978, p.
64, and Aldon, 1978, p. 78).
A commenter-suggested a rewrite of

this Section that would specify the
necessary bhemical analysis. The pro-
visions of this new section, as suggest-

-' ed, would include guidance on repre-
sentative samples, limestone fineness
and depth of -incorporation, and fre-
quency of testing. The Office believes
that the suggested language is duplica-
tive of the provision contained in Sec-
tion 816.22(e), and that analysis de-
tails should be developed by the regu-
latory authority; therefore, the corn-
menter's alternative has not been ac-.
cepted.

A -commenter suggested -deletion of
the phrase "lih the amounts deter-
mined" and the inclusion of "if shown
to be required" by soil tests "and
known plant nutrient requirements"
to assure that the basis for making
lime and fertilization recommenda-
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tions was correlated with crop re- 201, 501, 503, 504, 507, 508, 509, 510,
sponses in the field. Further, it was 515, 517, 519, 522, 701, 717. ,
stated that many native species of The literature used In writing the
plants have not been extensively ana- performance standards to protect the
lyzed for nutrient requirements and hydrologic balance Includes, In addi-
that soil tests by themselves 'cannot tion to other works cited within the
provide enough information to pre- Preamble text:
scribe nutrients. The Office rejects 1. Agricultural Research Service.
this recommendation because the Sec- 1961. "A Universal Equation for Pre-
tion clearly indicates that the recom- dicting Rain-Fall Erosion Losses"
mendations are to meet the revegeta- USDA, ARS Special Report 22-80,
tion requirements and are not a blan- March 1961, 11 pp. (See. 816.45 a-h)
ket requirement to apply nutrients or 2. Appalachian Regional Commis-
amendments., sion and the Kentucky Department

Numerous commenters expressed for National Resources and Environ-
various opinions on requiring that soil mental Protection. 1975. "Surface
tests be certified by a soil scientist or Mine Pollution Abatement and Land
agronomist. Some contended that lab- Use Impact Investigation Report"
oratories conducting soil tests may not ARC 71-66-T2, Vol. II, pp. 82-238,
have agronomists or soil scientists on Eastein Kentucky University, Rich-
their staff, yet the laboratory is quail- mond, Kertucky, (Sees. 816.42(a-b),
fied to conduct soil tests. Other corn- 816.48(a)(b), 816.50(a)(b), 816.51(b)(c)).
mentdrs said that approval of the lab- 3. Barthauer, G.L. 1971. "Pollution
oratory was not necessary, only the control of preparation plant wastes-A
certificaton by an agronomist or soil research and demonstration project,"
scientist; and a third group said that in AIME Environmental Quality Con-
the regulatory agency should be re- ference, June 79, 1971, Washington,
stricted to approving the testing meth- D.C. American Institute of Mining,
ods. Metallurgical, and Petroleum Engi-

After careful consideration, the neers, Inc., Paper EQC38. 10 pp. (See.
Office has determined that the re- 816.42)

4. Bennet, M. and Wilson, D. 1975,quirement for certification by a soil "Clearwater National Forest-water-
-scientist or agronomist is not neces- shed analysis procedure'" U.S. Depart-
sary when soil testing is a inajor activi- ment of Agriculture, Forest Service,

-ty of the laboratory and the labora- Clearwater National Forest, Idaho,
tory is approved by the regulatory au- Various Pagings. (Sees. 816.41(d):
thority. Therefore, the Office has de- 816.45(a-g)
leted the requirement for certification 5. Bhutanl, J., et al. 1975, "Impact of
by a soil scientist or agronomist be- Hydrologic Modifications on Water
cause other specialists (for example, Quality." EPA-600/2-75-007 Office of
analytical chemists or soil scientists) Research and Development, U.S. Envl-
may be equally well-qualified to certi- ronmental Protection Agency, Wash-
fy the soil-testing procedures and re- ington, D.C. 20460. 530 pp. (See.
sults. To assure that soil tests are con- 816.42(a))
ducted by qualified personnel, the 6. Blesecker, J.E., and George, J,R.
Office has accepted the recommenda- 1966. "Stream Quality in Appalachia
tion that tests, be performed by a As Related to Coal-Mine Drainage,"
qualified laboratory using standard 1965. U.S. Geological Survey Circular
methods approved by the regulatory 526, 27 pp. USDOI Geological Survey,
authority. This requirement will pro- Washington, D.C. (Sec. 816,42(a),
duce results that can be compared and 816.50)
will be the only necessary control 7. Bone, S.W., et al. (no date). "Ohio
since regulatory authority approval of erosion control and sediment pollution
the laboratory amounts to approval of abatement guide." Ohio State Univer-
the qualifications of the laboratory sity, Ohio Cooperative Extension SerV-
personnel. ice Bulletin 594. 19 p. (Sec. 816.45(a-
§ 816.41-816.57 Hydrologic balance. g))

8. Boyson, S.M. 1973. "Erosion and
These Sections require that surface Sediment Control in Urbanizing

coal mining and reclamation oper- Areas," Proceedings--Planning and
ations be planned and conducted so as Design for Urban Runoff and Sedi-
to minimize disturbance to the prevail- ment Management. University of Ken-
ing hydrologic balance. The purpose tucky, Lexington, 1973. pp. 24-29. (See.
of these requirenients is to ensure that 816.45(a-g)) ,
both long-term and short-term adverse 9. Boyson, S.M., 1975. "A Procedure
changes in the hydrologic balance, for Estimating Urban Sediment
that could be caused by mining and Yield." Paper presented 1975 Winter
reclamation activities, will be prevent- Meeting American Society of Agrlcul-
ed or minimized both on and off the - tural Engineers. Paper No. 75-2545. 12
mine site. pp. (See. 816.45(a-g))

The authority for these Sections is 10. Brackenrlch, J.D. 1974. "Design
set forth in the Act at Sections 102, criteria of sediment control structures
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in Appalachia." American Society of
Agricultural Engineers, Winter Meet-
ing, Dec. 10-13, 1974, Chicago, Ill.,
Paper No. 74-2569, 19 pp. and appen-
dixes. (Secs. 816.42(a), 816.45,
816.46(b), 816.47, 816.49(a)(b), 816.56)

11- Braley, S.A. 1954. "Acid Mine
Drainage: 1. The Problem," Mechani-
zation, Vol. 18, No. 1, pp. 87-89, (Secs.
816.50(a)(b), 816.52(a)(b), 816.57)

12.- Brune, G.M. 1953. "Trap Effi-
ciency of Resevoirs." Transactions
American Geophysical Union, Vol. 34,
No. 3, pp. 407-418. (Secs. 816A6(b)(c),
816.47, 816.49(a)(b), 816.56)

13. Calhoun, F.P. 1968. "Avoiding
pollution from refuse disposal."
Mining Congress Journal, Vol. 54, No.
6, pp. 78-80 (Sec. 816.42)

14. Camp, T.R. 1945. "Sedimentation
and Design of Settling Tanks," Ameri-
can Society of Civil Engineers, Trans-
action, Paper 2285, pp. 895-958. (Secs.
816.46(b)(c), 816.47, 816.49(a)(b),
816.56)

15. Caruccio, F.T. 1968. '2n evalua-
tion of factors affecting acid mine
drainage production and the ground-
water interactions in selected areas of
western Pennsylvania," in Second
symposium on coal mine drainage re-
search, Mellon Institute, Pittsburgh,
Pa. Bituminous Coal Research, Inc.,
Monroeville, Pa. Preprint. Pp. 107-15L
(Sec. 816.42, 816.48)

16. Caruccio, FT., Ferm, J.C., Home,
John, Geidel, Gwendelyn, and Baganz,
Bruce. 1977s. Pateoenvironment of
Coal and its relation to drainage qual-
ity. U.S, Environmental Protection
Agency. Interagency"Energy-Environ-
ment Research and Development
Series Report 'EPA-600/7-77-067. 108
pp. (see. 816.48(a-c)) .

17. Chen, Charng-Ning.. 1975.
"Design of-sediment retention basins."
in Haan, C.T4 editor, National Sympo-
sium on Urban Hydrology and Sedi-
ment Control, July 28-31, 1975, Uni-
versity of Kentucky, Lexington. Pro-
ceedings. Pp. 285-298. (Sees.
816.46(b)(c), 816.47, 816.49(a)b),
816.56)

18. Coalgate, J1., Akers, D.J, and
Frum R.W. 1973. Gob pile stabiliza-
tion, reclamation, and utilization.
US. Office of Coal Research, Re-
search and Development Report No.
75, Interim report No. 1. 127 pp. (Sec.
816.42) Report No. 75, Interim report
No. 1.127 pp. (Sec. 816A2)

19. Collier, C.R,; Pickering, R.J, and
Musser, J.J. 1970. "Influences of Strip
Mining on the Hydrologic Environ-
ment of Parts of Beaver Creek Basin,
Kentucky 1955-66," U-S. Geological
Survey Prol. Paper 427-C, 80 pp.
(Sees. 816.41(d), 816.42(a))

20. Curtis, D.C. 1976 "A Determinis-
tic Urban Storm Water and Sediment
Discharge Mode" in Barfield, B.J.
(ed.) Proc. National Symposium on
Urban Hydrology, Hydraulics and
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Sediment Control July 27-29, Univer-
sity of Kentucky, Lexington, Ken-
tucky, pp. 151-162. (Secs. 816.42(a).
816.45(a-h), 816.46(bXc), 816.47.
816.49(a)(b), 816.56)

21. Curtis, W.R. 1971(a). "Strip
Mining, Erosion and Sedimentation,"
American Society of Agricultural En-
gineers, Trans. Vol. 14, No. 3, pp. 434-
346. (Sec. 816.45(a-h))

22. Curtis, W.R. 1971(b). "Terraces
reduce runoff and erosion on surface-
mine benches." Jour. Soil and Water
Conservation, VoL 26, No. 5, SepL-OcL
1971, pp. 198-199. (See. 816.45(a-g))

23. Curtis, W.R. 1971(c). "Vegetating
strip-mine Tpoils for runoff and ero-
sion control," in Revegetation and
Economic use of Surface Mined Land
and Mine Refuse Symposium, Dec. 2-
4, 1971. Pipestern State Park, W. Va.
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816.41 Hydrologic balance: General re-
quirements.

Section 816.41 sets forth in general
terms the hydrologic requirements for
surface mining activities. In light of
the testimony presented before Con-
gress during deliberations over the
Act, the requirements of the Act, .and
State regulations on" the subject, de-
tails are provided which are believed
to be sufficient to ensure that, on a
national basis, all surface coal mining
ande reclamation operations are con-

ducted in an environmentally accept-
ablb manner. The process of surface
mining involves a number of changes
in land cover, drainage pattern; and
nature of the overburden that may
markedly alter the hydrology of an
area. (See the Environmental Impact
Statement accompanying these rules,
Section IIl-B, Water).

Past studies have documented
-changes in flooding, base flows, sedi-
mentation, and 'water quality in
streams draining mined watersheds
(Curtis, 1972a, 13 pp; b, p. 2; 1973, p. 3;
1974, p: 2; Davis, 1967, pp. 426-428;
Gilley and others, 1977, p. 23; Plass
1975, p. 18; Simpson, 1977, p. 8). In ad-
dition, adverse impacts can occur to
the groundwater resource and in
downstream stream flow and erosion
characteristics by mining (Dyer, 1977,
p. 13), although these latter changes
are less easily documented and usually
become a consideration only when
large areas are mined. These various
impacts result because interruptions in
one or more components .of the hydro-
logic cycle of an area often affect
-other components in the system
(Gregory and Walling, 1973, p. 456).
For example,-the changes in water
yield associated with removing vegeta-
tion to expose so.il in surface activities
can result in stream channel'instabil-
ity problems (Galbraith, 1973, p. 21).
Other examples are discussed in the
Environmental Impact Statement,
Section III-B, Water). Therefore, it is
important that the hydrologic balance
of an area to be mined be altered as
little as possible as a result of surface
mining.

The regulations are structured on
the premise that the applicant for a
permit will research and understand
the hydrologic balance in the mine
plan and adjacent areas prior to
mining, as well as understand the po-
tential impacts of mining on that bal-
ance, so that operations are planned
and conducted to minimize distur-
bances to the hydrologic balance both
onsite and offsite. Since the-hydrolo-

.gic balance may be restored only after
long periods of time (Surface Mining
Control and-Reclamation Act, House
Report No. 95-218, p. 113), it is neces-
sary for the permittee to project long-
term implications of the mining.

The primary source of legal authori-
ty for this Section is Section
515(b)(10) of the Act.

1. Several commenters suggested
that the language of Sections
816.41(a);.and 817.41(a) be changed so
that it would be necessary to plan for
protecting the hydrologic balance on
only the "affected area" and not the
"mine plan area." The Office recog-
nizes that there was an error in the
proposed rules since "mine plan area"

- is the "affected area." Thus, the word
"affected" was replaced with "adja-

cent." The phrases "mine plan area"
and "adjacent areas" must be retained.
A plan of activities for a permit must
include both the hydrologic balance of
more than just the permit area, be.
cause sections 507, 508, 510 and 515 of

-the Act require protection of the hy-
drologic balance off the mine site.

.2. Several commenters suggested
that Sections 816.41(a) and 817.41(a)
of the regulations be changed to copy
the language of Section 515(b)(10) of
the Act, which requires that distur-
bances to the hydrologic balance be
minimized. This suggestion is rejected,
because Congress intended that its
general language be fleshed out with
more specific and precise regulations
(Sections 501(b) and 201(c) of the Act).
Many of the terms used by Congress
are not defined or explained and thus
are too vague to be enforced effective-
ly until given more precise meanings,
The Office has the responsibility to
determine what key terms like "mini-

"mize" and "best technology currently
available" mean within the framework
of technical knowledge and other ap-
plicable law.
"3. Several commenters stated that,

under State law, water appropriations
can lawfully disturb the offsite hydro-
logic balance and Sections 816.41(a)
and 817.41(a) should be clarified ac-
cordingly. OSM position on this is that
Federal laws and regulations is con-
trolling in the unlikely event of a con-
flict and the additional lhnguage is not
necessary.

4. One commenter suggested chang-
ing Sections 816.41(a) and 817.41(a) so
that mining on a watershed would be
phased to minimize the amount of
land disturbed at any, one time, in
accord with the probable cumulative
impacts on all anticipated mining in
the general area, See 30 CFR Section
786.19(c). The commenter stated that
the greatest disturbance of the hydro-
logic -balance occurs during active
mining operations; consequently, mini-
mization of disturbance of the hydro-
logic system can only be accomplished
if mining operations in a watershed
are phased to minimize the amount of
land under active mining at any given
time. The alternative of changing Sec-
tions 816.41(a) and 817.41(a) to include
this statement.was considered and re-
Jected since no significant advantage
would be realized from this change.
OSM feels that the present wording
allows for phased mining on a water-
shed. The regulation which provides
for this control is Section 786.19(c)
which places the responsibility on the
regulatory authority for assessment of
probable cumulative impacts of all an-
ticipated mining in the general area
upon the hydrology of the area.

5. Three commenters felt that Sec-
tions 816.41(a) and 817.41(a) should be
changed to delete "in the depth .,
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surface drainage channels' because
constraints on individual elements of
the hydrologic system are not neces-
sary to preserve the overall hydrologic
balance. The Office rejected this pro-
posal, because the regulations do not
require that the exact ground water
levels be maintained, but rather that
changes brought about by mining are
required to minimize the disturbance
to the prevailing' hydrologic balance
(Section 515(b)(10) of the Act).

6. One commenter suggested that
Section 816.41(c) be-deleted since it is
not necessary in order to require com-
pliance with other applicable laws and
regulations. This suggestion was re-
jected since this Section provides guid-
ance of the general requirements that
the permittee must meet, and further
OSM is required to ensure protection
of the hydrologic balance as may be
required by these other laws.

7. Several commenters questioned
the provisions of Sections 816.41(d).
The commenters were divided on their-
position; some felt that this Section
should be expanded to cover more de-
tails on seeding and mulching, while
others felt paragraphs (d)(1) or (d)(2)
should be shortened or be completely
deleted from the regulations. One al-
ternative which was considered was to
expand this Section to be more specif-
ic and more inclusive as far as the
stated practices to control and mini-
mize pollution. This alternative was
rejected because Section 816.41 dis-
cusses alternative practices for pro-
tecting the hydrologic balance and is
not exclusive. The details and specifics
of the topics mentioned here are ade-
quately addressed in the Sections fol-
lowing 816.41, and in particular Sec-
tions 816.111-816.117. Another alterna-
tive considered was to entirely delete
this Section of the regulations. Coin-
menters felt there was no need for this
Section since it was alleged to lack
specification, consisting of only prac-
tices which may be used to achieve the
requirement of the Act. However,
since this is a general Section which is
designed to provide both rationale and
guidance to achieve he required per-
formance standards, it was decided to
reject this alternative and to retain
the language of the proposed regula-
tions. This discussion also applies to
Section 817.41(d).

- 8. One commenter noted that Sec-
tion 816.41(d)(1) requires emphasis of
practices that prevent or minimize
water pollution and changes in flow, in
preference to the use of the Yater
treatment facilities. The commenter
felt that this guideline effectively pre-
cludes the use of water treatment
facilities even when they would merit
consideration for economical reasons.
This regulation is necessary to comply
with Section 15(b)(10) of the Act. The
office has not changed this provision,
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because prevention or minimization of
the source of pollutants precludes the
necessity of long-term maintenance of
water treatment facilities and is,
therefore, a more cost-effective tech-
nique.

9. Several commenters suggested
that the language of Sections
816.41(d)(3) and 817.41(d)(3) be
changed to clarify the intent of this
regulation, especially with regard to
"practices" and "for as long as treat-
ment is required." Alternative lan-
guage was considered and editorial
changes were made to clarify that
"these practices" refers to the prac-
tices listed in Paragraph (d)(2). The
length of the period for which an op-
erator is responsible for treatment is
clarified in Section 816.42.

§ 816.42 Hydrologic balance: Water qual.
ity standards and effluent limitations.

A. Introduction
1. Authority for this Section is Sec-

tions 102, 201, 501, 503, 504, 505, 506,
507, 509, 510, 515, 517, 519, 522, 701,
702, and 717 of the Act.

2. This Section specifies water pollu-
tion control collection and treatment
requirements and contains minimum
water quality standards and effluent
limitations. A-general discussion of the
basis and purpose of this Section was
at 43 Fed. Feg. 41744-41746 (Sept. 18,
1978). To provide clarity to the reader,
the Section was restructured from the
proposed version to include discrete al-
phanumerle paragraphs.

3. Paragraph (a) of this Section es-
tablishes several important standards
for the protection of the hydrologic
balance from surface mining activities.
Under 816.42(a)(1), all drainage from
the disturbed surface areas Is to be
passed through sedimentation ponds
prior to discharge of the drainage
either to a stream or out of the permit
area. Disturbed area In this context is
as defined In Section 701.5, with the
modifications provided by section
816.42(a)(4). That modification
exempts certain areas from 816.42
which are to be regulated with respect
to sedimentation and acid or toxic
mine drainage by other provisions of
Part 816. See, e.g. Sections 816.43,
816.44,.816.45, 816.47, 816.48, 816.150 et
seq.

4. Of course, in addition to sedimen-
tation, persons must use treatment
facilities to reduce acid or other toxic
contents'of drainage from the dis-
turbed area, to meet the effluent limi-
tations of Section 816.42(a)(7) for pH,
iron, and manganese, and any other
pollutant parameters limited by appli-
cable State or Federal law. See Sec-
tions 816.41(c), d(3); 816A2(a)(7).

5. Sedimentation ponds utilized to
satisfy the requirements of 816.42
(a)()-(2), are to be designed, con-
structed, operated, maintained, and re-
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moved according to the requirements
of Section 816.46. They are to be con-
structed before the commencement of
mining operations. See Section
816.42(a)(5). Use of sediment ponds, in
conjunction with other control meas-
ures, will implement the Act's require-
ments for use of the Best Technology
Currently Available for limiting sedi-
mentation (Section 515(b)(10)(B) and
protection of fish and wildlife (Section
515(b)(24)) of the Act, and to minimize
disturbance of the hydrologic balance
during and after minng (Section
515(b)(10)). The preamble to Section
816.46 contains a detailed explanation
of the Office's determination regard-
ing Best Technology Currently Availa-
ble with respect to sedimentation.

For acid and other toxic mine drain-
age, treatment facilities are to be re-
quired during and after mining oper-
ations as necessary technology under
Section. 515(b)(10)(A) of the Act and
Best Available Control Technology
under Section 515 (b)(24) or the Act.
(Barthauer, 1971, 10 pp.; Calhoun,
1968, pp. 78-40; Colgate et al, pp. 46,
47; Grim and Hill, 1974; pp. 198-200,
269-273; Kosowskl; 1973, 83 pp.; Mane-
val, 1975, pp. 210-219; Martin, 1974,
pp. 26-37; Robins et a]. (USEPA), 1977,
pp. 3-4; USEPA-1973(b), pp. 87-105,
215-359; USEPA. 1976 (b), VoL 1, pp.
13-84, Vol 2 pp. 81-88, USEPA-1977a
(42 F.AR21380-21390)).

6. Sediment ponds and other treat-
ment facilities are to be utilized until
regulatory authority approval for
their removal is granted under Section
816.42(a)(2). which principally imple-
ments Section 515(b)(l0) and
519(c)(2)-(3) of the Act. Exemption
from the requirements of Section
816.42(a)(1)-(2) only may be author-
ized for drainage from "small" areas
under Section 816.42(a)(3), to avoid
causing more disturbance of land to
construct sediment ponds than will
result from the small disturbed drain-
age area itself. However, even this ex-
emption can only be authorized if the
drainage will still meet ipplicable ef-
fluent limitations and water quality
standards for receiving waters.

7. Under Section 816.42Ca)(b), both
drainage from disturbed areas which is
mixed with drainage from other areas
together must achieve the effluent
limitation of Section 816.42(a)(7). This
is specified to avoid ambiguous inter-
pretation, as may have resulted with
the proposed version of Section
816.42(a). That Section provided that
"discharges of water from areas dis-
turbed by surface mining activities
shall be made in compliance with all
Federal and State laws and regula-
tions.. .". Proposed Section 816.42(a)
also provided that all surface drainage
from the disturbed area, was to be
passed through a sedimentation pond
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or a series of -sedimentation .ponds
before leaving-the permit area.

The Office has experienced interpre-
tative questions in the fieldunder the
interim program regarding responsibil-
ity of operators for discharges of
drabiage from sedimentation ponds
which mix drainage from areas, dis-
turbed by current surface coal mining
and reclamation operations with
drainage from other areas undisturbed
by those operations, such as previous-
ly mined land. The Office interprets
the relevant provision of its interim
regulations, 30 CFR 715.17(a), to
impose on the operator, in such cir-
cumstances, the obligation to achieve
the effluent limitations for all of the
mixed drainage, not just a portion of
it.

Section 715.17(a) and proposed Sec-
tion 816.42(a) require that "discharges
from .areas disturbed by surface coal
mining and reclamation operations
must meet all applicable Federal anil
State laws and regulations .. ." (em-
phasis added). Under Section 301 and
401 of the Clean Water Act, as amend-
ed (33 U.S.C. 1311, 1341(b)), mixed
drainage from current-coal mining op-
erations and other areas discharged
from a sediment pond is deemed to be
a "point source" and, therefore, re-
quired to meet the relevant EPA efflu-
ent limitations, including application
of such limitations in the case of com-
mingling drainage from "active" and
"inactive" areas as defined by EPA (40
CPR 434-32(c) 1978. 30 CFR Section
717.15(a) and proposed Section
816.42(a) thus implied) that mixed dis-
charges must not be violative f "...
applicable Federal... laws and regu-
lations..."

In addition, Sections 715.17(a) and
proposed 816.42(a) required that all
discharges from areas disturbed by
surface coal mining anii reclamation
operations 'must meet,.at a minimum,
certain specified quantitative effluent
limitations for total iron, total manga-
nese, total suspended solids, and pH.
The Office interprets these provisions
to cover all discharged drainage that is
mixed with drainage from the dis-
turbed area. Without this interpreta-
tion, severe damage to the hydrologic
balance will result from the unregulat-
ed discharges of polluted water from
disturbed areas mixed with water from
other sources. Moreover, field investi-
gative and monitoring techniques are
not generally available to allow for
necessary precision in separating out,
at the entrances and exits of sedimen-
tation ponds, the pollutant loads of in-
dividual waters. The impracticality in
the field of treating or testing a por-
tion of the drainage discharged from
the disturbed area as greater portions
of the permit area are mined, there-
fore, requires -the interpretation that
all mixed drainage meet effluent limi-

tations, in order to assure that all dis-
charges from the disturbed areas meet
the effluent limitations before leaving
the permit area.1

Clarification of Section 816.42(a)(6)
will ensure that, where the sedimenta-
tion pond or series of ponds is used in
a manner as to resflt in the mixing of
drainage from disturbed and undis-
turbed areas, all of the mixed drainage
will have to meet the effluent limita-
tions at the point of the last discharge
from the permit area. Except to the
extent that discharges from undis-
turbed areas are mixed with dIs-
charges from disturbed areas, dis-
chates from undisturbed areas are
not subjbct to the effluent limitations
of 816.42(a). Thus, discharges from un-.
disturbed areas need not meet effluent
limitations where the permittee has
designed diversions or other proce-
dures' to avoid the mixing of dis-
charges from disturbed and undis-
turbed areas.

8. Section 816.42(a)(7) specifies ther
standards by which the quality of dis-
charges of drainage from the dis-
turbed area are to be measured. First,
discharges are required to meet all ap-
plicable requirements of Federal- and
State law. Second, at a minimum, cer-
tain specific quantitative effluent limi-
tations are to be achieved, according
to the table-at the end of 816.42(a)(7)
and the interpretive material in foot-
notes to this table. USEPA regulations
implementing the Clean Water Act's
Section 402 NPDES permit system (see
40 CFR 434) were the base for devel-
opment of the effluent limitations at
Section 816.42(a)(7). However, the Of-
fice's limitations are -based on the au-
thority of the Surface Mining Control
and Reclamation Act and have been
modified from USEPA regulations to
fully implement the provisions of the
Act. ,

9. Section 816.42(b) is promulgated
to set forth the circumstances under
which discharges subject to 816.42(a)
may be allowed to de~ate from the ef-
fluent limitation requirements of Sec-
tiori 816.42(a)(7). The exemption pro-
vided for is to provide equitable relief
from the effluent limitations when the
discharge is subject to an extraordi-
nary precipitation event, if the drain-
age involved, in fact, results from such
an event.

10. The Office has coordinated these
regulations with the EPA and has re-

1Both Pennsylvania and Kentucky State
laws, preexisting the Act. also required the
operator to meet effluent limitations with
respect to all, parts of active and inactive
comin.gled discharges (Kentucky-4 Kty.
Admin. Reg. 1:055--Section 2 (July 2, 1975);
Pennsylvania-See Commonwealth vs.
Barnes ad Tucker Co., 455 Pa. 392, 319
A2d. 871 (1974). affd: after reman4 472 PA
115, 317 -A2d. 461 (1977); Commonwealth vs.
Harmar Coal Co., 452. PA. 77, 306 A2d. 308
(1973).

ceived that Agency's written concur-
rence to these regulations as they
relate to EPA's water quality stand-
ards. Both agencies will strive to mini-
mize duplicative efforts in standard
setting, permit issuance, monitoring
requirements, inspections, and en-
forcement.

Regarding coordination and minimi-
zation of permitting, the OSM regula-
tions require that regulatory programs
permitting systems under the Surface
Mining Act be closely coordinated
with NPDES permit requirements
under the Clean Water Act. See 30
CFR 770.12, 778.19/783.19,
786.11(b)(c)(4); 786.12. Those proce-
dures should serve to insure that un-
necessary duplication is prevented on
a case-by-case basis. Discharger moni-
toring requirements have been coordi-
nated as discussed in the preamble to
Sections 816.52 and 817.52. Standard
setting has and will continue to be
carefully coordinated with EPA.
B. Analysis of Comments and Alterna-
tives

1. Many commenters were concerned
with the quantitative effluent limita-
tions proposed by OSM at the table in
816.42(a)(2). They recommended that
these be deleted so that discharges
from disturbed areas would comply
only with all "applicable" Federal and

.State laws and regulations, or that re-
sponsibility for specifying effluent
limitations be left entirely to the Envi-
ronmental Protection Agency (EPA)
under EPA's Effluent Guidelines and
Standards for the Coal Mining Point-
Source Category under the National
Pollution Discharge Elimination
System (NPDES) Permit Program (40
CFR Part 434). These recommenda-
tions were carefully analyzed and re-
jected, for several reasons.

2. (a) Under Sections 301, 304, and
401 of the Clean Water Act, coal
mining operations must obtain
NPDES permits and comply with
EPA's effluent limitation regulations
(40 CPR Part 434) for point-source dl-
charges of pollutants to surface water
of the "United States." Those regula-
tions, however, apply only during the
active phase of mining operations and
do not extend to the reclamation
phase of mining. Further, neither the
NPDES permit system nor EPA's regu-
lations cover "nonpoint" source dis-
charges to surface water, any dis-
charges to ground water, or discharges
to surface waters that do not meet the
agency's definition of "waters of the
United States."

(b) ,The NPDES system also assumes
the existence of a point source dis-
charge before applicable effluent limi.
tations attach to the discharge. This
system would leave entirely unregulat-
ed any non-point discharges, of which
surface and underground mining activ-

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979

15150



RULES AND REGULATIONS

ities have many, largely resulting from
the storm water runoff over surface
areas and ground waters exciting un-
derground mine workings. Under Sec-
tions 102, 506, 510, 515, 516, and 517 of
the Act, however, all water discharged
as a result of coal mining and reclama-
tion operations which could materially
damage the hydrologic system are to
be regulated through a permit system
and regulations, which will require col-
lection of non-point runoff and treat-
ment to limit discharges of pollutants
to ground or surface waters. HR. Rep.
No. 95-218, 95th Congress 1st Session
at 114; USEPA (1976 b), vol. 1 at 19;
USEPA (1973(b)) at 156-157. Further,
under Sections 515(b)(10) and
516(b)(9) of the Act coal mining vill be
regulated through both the mining
and reclamation phases. Therefore,
the requirements of 816.42 included
the effluent limitations already appli-
cable to coal mining point sources and
also provisions to fill gaps not now
covered under the present national
EPA regulatory program. (See In re
Surface Mining Regulation Litigation,
456 F. I Supp. 1301, 1313-1315
(D.C.D.C., 1978)).

3. It is noted that non-pbint source
discharges to surface waters and some
discharges to groundwater could be
regulated by USEPA. Section 208 of
the Clean Water Act provides for the
development of programs controlling

-nonpoint source discharges from
mining. Section 304(e) of the Clean
Water Act allows EPA to control
runoff to surface waters, if the runoff
contains toxic or hazardous pollutants
and is ancillary to operation of an in-
dustrial establishment which itself
causes "point source" discharges. Sec-
tion 402(b)(1)D) of the Clean Water
Act authorized NPDES permits provi-
sions which control the disposal of
pollutants into "wells." Sections 1421-
1424 of the Safe Drinking Water Act
(SWDA) authorize EPA and States ap-
proved under Section 1422(a)'-SWDA
to issue regulations and permits to
control underground injections (sub-.
surface emplacement of fluids by well
injections). Section 1424, SWDA estab-
lishes a mechanism for sole source
aquifer determination and protection
through withholding of Federal finan-
cial assistance. Subtitle D of the Re-
source Conservation and Recovery Act
may. upon promulgation of the regula-
tions, include controls over environ-
mental contamination from coal waste
disposal including protection against
both -surface water and ground water
pollution.

However, EPA has not implemented,
by regulations and State plans, any of
these statutory provisions as to coal
mining, nor is it expected that this will
occur on a national basis in the near
future. Moreover, EPA national policy
is to utilize programs, developed under

Titles IV-V of the Act (SMCRA) to
satisfy the Section 208, Clean Water
Act's State program plan requirements
with respect to coal mining. Thus, the
effluent limitations requirements of
816.42 'will be used to satisfy 208 re-
quirements, by inclusion of Title V
SMCRA's State or Federal programs
as 208 plans by USEPA.

4. A number of commenters objected
to-the application of the proposed ef-
fluent limitations to all surface drain-
age from the "disturbed areas" which
is defined to include areas that have
been graded, seeded, or planted. These
objections resulted principally from
the extension of effluent limitations
ot "surface drainage from areas dis-
turbed by mining after final backfill-
ing.and grading.

In contrast, EPA effluent limitations
for the Coal Mining Point Source Cat-
egory under the NPDES permit
system (40 CFR Part 434) apply only-
to active mining areas. As defined in
EPA's regulations (42 FR 21383),
"active mining areas" refers to "a
place where work or other activity re-
lated to the extraction, removal, or re-
covery of coal is being conducted
except, with respect to surface mines,
any area of land on or in which grad-
ing has been completed to return the
earth to desired contour and reclama-
tion work has begun."

Commenters asserted that no basis
exists for extension of effluent limita-
tions to discharges from mining oper-
ations in a "non-active" (or "reclama-
tion") phase and that such an exten-
sion was not necessary to ensure pro-
tection of the hydrologic balance
under the Surface Mining Act.

(a) There is no substantial basis In
the Surface Mining Act or the record
upon which the office can distinguish
between "Active" and "reclamation"
phases of mining and reclamation op-
erations for the purpose of excluding
the application of effluent limitations
or of justifying less stringent effluent
limitations.

Under Section 515(b) of the Act:
"(b) General performance standards

shall be applicable to all surface coal
mining and reclamation operations
and shall require the operation as a
minimum to... (10) minimize the
disturbances to the prevailing hydrolo-
gic balance at the mine site and in as-
sociated offsite areas and to the qual-
ity and quantity of water in surface
and ground water systems both during
and after mining and after surface
coal mining operations and during
reclamation.. ." (emphass added).

Similar protection is afforded by
Section 516(b)(9) of the Act with re-
spect to underground mining. In addi-
tion, Section 519(c)(2) of the Act pro-
vides that "no part of the (perform-
ance) bond or deposit shall be re-
leased... so long as the lands to

which the release would be applicable
are contributing suspended solids to
streamflow or runoff outside the
permit area in excess of the require-
ments set by Section 515(b)(10)... "
of the Act. These sections clearly re-
quire runoff from the permit area to
meet necessary requirements to pro-
tect the hydrologic balance through-
out mining and reclamation oper-
ations. The Act does not, therefore, re-
lieve this responsibility for any por-
tion of the permit area or restrict the
requirement to only "active mining
areas."

(b) A number of commenters recom-
mended that further data collection
and analyses were necessary before
the subject effluent limitations, could
appropriately be applied to discharges
from areas undergoing "reclamation."
Once commenter recommended that
while additional studies were being un-
dertaken, discharges from disturbed
areas be required only to comply with
pre-determined ambient water quality
levels for receiving streams during the
reclamation period.

OSMK believes that the control tech-
nology required to meet effluent limi-
tations for discharges from the "active
mine area" is very similar or the same
as that -necessary to meet effluent
limitations for discharges from the
"area under reclamation." See pream-
ble to Section 816.46. In addition, com-
pliance with the reclamation stand-
ards specified in the Act and regula-
tions (816.100-816.117) should mini-
mize-problems in meeting the effluent
limitations of Section 816.42 during
the "reclamation" period, by eliminat-
ing the creation of sediment, acid, and
iron that need to be treated to achieve
the limitations.

Following the return to approximate
original contour by backfilling and
grading, It Is expected that the sedi-
ment yield from disturbed areas will
actually be reduced from that which
occurred during "active" mining oper-
ations. Backfilling and grading to
achieve appropriate premining slopes
or lesser slopes (so as to eliminate
highwalls and spoil piles) will result in
general reduction in slopes in the vast
majority of cases and, as long as slope
lengths are controlled, reduce erosion
and sediment yields (Grim and HilL
1974, at p. 151 and p. 165; USEPA,
1976b v.1, at 38). As indicated in Doll-
hopf, DJ., Jensen, I.B., and Holder,
RL. (1977 at p. v and p. 55), topsoiled
mine areas have been found to have
less runoff than similar nontopsolled
mine areas and also to undergo less
gully erosion. Establishment of an ef-
fective and permanent vegetation
cover will provide stabilization of the
soil surface with respect to erosion.

It is also expected that, following
"active" mining, concentrations of
acid, iron, and manganese in mine
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drainage will be reduced. under the
regulations. This results. from backfill-
ing, compacting, grading, and' covering
bare spoils, pits,, coal and acid- and
toxic-forming materials which are sus-
ceptible to acid generation and the
formation of other pollutants. (Grim
and Hill, 19714 at p. 154 and p. 99-200;
Hill and Bates; 1978, at p; 10'-3). The
regulations- also, require that if neces-
sary; such materials shall be treated to
neutralize- toxicity in order to prevent
water pollution.

MVoreover, various State regulatory
agencies. have extended similar efflu-
ent limitations to discharges from
lands, that have been regraded, seeded,
and planted,. but which have not been
relievedc from. bond, obligations, or
other permit requirements. The term-
nation- of such. requirements is- normal-
ly tied to release of further permittee
responsibility for mining and reclama-
tion. and thi Is. often at thL time of
final bond, release. In,! a, surey- of
eleven coal-producing States (see
Office memorandum to files, Novem-
ber 10,. 1977.), the Office found, that
ten States specifically- extend effluent
limitations on water quality criteria, to
all phases- of coal mining and reclama-
tion operations, These States included
Alabama, Colorado; fllinois,. Mdfaryland,
Montana,, North Dakota, Ohio,. Ten-
nessee, West Virginia, and' Wy-oming.r

(a)-Arkansas--Secti'rr 7(f), Open Cilt
Land Reclamation Act of 1977;

(b) Kentucky'-402. Ky. 'Admin. Reg.
1:055-Section 2 (July 2,, 1975). pH: 6-
9; iron:, 7mg/L.;. no , net acidity; turbi-
dity limits) I

(c) Pennsytvania-Section, 31- of
Pennsylvania Clean Strea- Law, 35
Pa; Stat Ann. Section 691.315 (1977);
25, Pa; Code. Sections. 95:2(a); (e); 95.:33
(acid, pH? iron, total suspended solids-
limits); See Commonwealt. vs- Barnes
and Tucker Co., 455 Pa. 392" 319 A2d
871. (19.T40,. affd. aft remand, 412" P.
115,. 371 A2d 4n- (19,77-1 (treatment. re-
quired for inactive underground mine
discharges); Harmar Coal Co. v. DER;
-Pa. Commonwealth-, 384 A2d 289
(1979), (surface mining);

(d) Texas-Section, 251(h)(2) Rules
of Texas. Surface Mining and Reclama.
tion Commission. (Feb, 23, 1976), (sus-
pended solids);

(e). Virginia-Section. 907, Virginia
Surface Coal Mining Reclamation
Regulations. (1977), (pH: 6-9);-

(D- West Virginia-Surface Mining
Reclamation Regulations-Ch. 206i

2The only surcveyed& State which, did not
indicate a clear intention- to- extend effluent
limitations to, the reclamation phase was
New brexico; in. this case,, EPA. issues dis,
charge permits for - discharges from. coal
mines" and the- "extension Issue" has never
been, addressed. by, the State In addition-,
similar effluent limitation- requirements for
all phases of mining were directly imposed
upon, the, industry underseveral States' laws
as. noted below, prior to- and- at the time of
passage of the Act:,

Series V.. Section 7B.02;. (pH, iron, tur-
bidity)-

As, was discerned from- the survey
and cited State laws, application of ef-
fluent. limitations to, all discharges
from "disturbed areas," until, such
time. as the requirements for achieving
successful reclamation are met, is
common practice supporting Section
816.42(a);

5. Several, commenters, asserted that
sedimentation ponds; may not be nec-
essary to, meet the effluent limitations
of this section and to: maintain water
quality, standards for downstream re-
ceiving waters- suggesting then there
is na responsibility of the operator to
show that the' effluent limitations. and
water quality standards could be met
and maintained. Furthermore, com-
menters. argued that, if these effluent"
limitations could he met, then all oper-
ators-shauld be extended the opportu-
nity to- meet this exemption. Related
to the, requests for ,elimination of the
sediment pond' requirements of See-
tion. 816.42(a)(I). were comments- sug-
gesting, that the requirement be modf-
fled to' expressly allow- for use, of "ap-
propriate" sediment control- facilities,
rather than ponds;

Recommendations, for exemptions
from, the requirement that all drain-
age- from- the disturbed 1rea be passed
through a sedimentatfon pond or a
series of sedimentation ponds before
leaving the permit area, were consid-
eredby the- Office and reiected. An ex-
emption was maintained for cases
where the disturbed- drainage area
within the total disturbed area is small
(816.42(a)(3)CAD

The requirement that all drainage
from disturbed areas should' be passed
through sedimentation ponds, with
vdry limited exceptions, was retained,
because comments did not estabIlsh a
basis to m6difi' the office's determina-
tion. that sedimentation ponds repr-
sent an essential" element of the "best
technology currently availabe'" to pre-
vent. to6 the extent. possible,. additional
contributions of suspended. solids to
streamflow or runoff outside the
permit area, which is. required by Sec-
tibn 515(b)(IGJ(B)Ci) of the Act. 'and
control acid or other toxic drainage"
'nder Section- .515(bX1OA) of the
Act. In generaL use of sediment. ponds
is. one of the facets. of best available
control technology under Sectiobs
515(bX1C0.BlW and 515(b)(24). of the
Act. (See I. RpLtWo. 95-218, 95th Con-
gress, 1st Sess. at 114-15 (19T); and
the preamble to Section 816.46.) Treat-
ment ponds, for treatment of acid. and
other toxic mine drainage, including
chemical treatment and settling, are
required under Sections 515(b)10)(A)
and 515b)(24) of the Act. Such facill-
ties are a.necessary element of effec-
tive acid and, toxic mine drainage

treatment. (USEPA-19,76a a 97,-090,
169-'?0, 245, 248; Hill,, 1976 at 1-2.),

Moreover, commenters submittddi no
data. whatsoever, to, show. that the ef-
fluent. limitation, of 816A2(a)(7) could
be met without the use of sediment
ponds. To, the contrary,, available data
shows that untreated. sediment dis-
charges. will, ordinarily far exceed the
effluent limits. See e.g., Hill,, 1976. at 7.

In response to comments, OSlV did
consider modifying the language- al-
lowing an exemption from the general
requirenient for sedimentation, ponds
when the, disturbed drainage area to
be exempted is "small", and it can be
demonstrated that, ponds and treat-
ment facilities: are not necessary to
meet, effluent limitations or applicable
State and Federal water quality re-
quirements for downstream receiving
waters. The modification, was to spe-
cifically provide an. exemption, where
the disturbed areat Is small relative to
the size of the ponds, which would
have, to, be constructed to, comply with
Section 816.46.

The Office considers, this modifica-
tion to the proposed exemption to, be
unnecessary, because the language of
the more general, exemption provides
greater latitude for a determination of
what Is "small" and also meets; the
intent of the Office to recognize that,
on. isolated comers, of operations, the
building of sedimentation ponds- may
not be necessary- to meet effluent lim-
tations, or water quality requirements
and- may, create more deleterious ef-
fects, to, the local hydrologic system
than the mining, disturbance itself. It
should, be noted that, In suchcases,
other sediment control, measures, as
discussed in Sections 816.41 and 816.45
are required.

Some commenters. expressed the
concern that. the small area exemption
will, be abused to, the extent of becom-
ing the rule- The Office Is aware that
this provision, like many others-,, Is pos-
sibly- subject. tr abuse and will attempt
to review exemptions to determine, if
modifications in the exemption lan-
guage are niecessary. Further, an
added measure of control over the use
of this exemption Is provided by re-
quiring a demonstration by the-opera-
tor that effluent limitations and water
quality- requirements will be complied
with-. without sedimentation ponds or
treatment facilities.
. 6- A number of commenters, ex-

pressed, concern as to the criteria of
the proposed- rule for allowing removal
of sedimentation ponds, and other
treatment facilities at the conclusion
of reclamation. The concerns. did not
focus on. the proposed requirement
that the revegetation criteria of Sec.
tions 816.111-816.117 be met prior to
removal, but rather on. the water qual-
ity requirements that. were proposed
as; an, additional criterion for authorz..
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ing removal of treatment plants and
release of bonds. As proposed, Section
816.42(a) required that the discharges
meet "the ambient surface water qual-
ity, requirements of Section 816.52."
The reference to Section 816.52 lead to
confusion, because it did not specifical-
ly contain standards for ambient sur-
face water quality, but rather ad-
dressed monitoring.

Some commenters assumed that the
requirements of Section 816.52 called
for compliance with the effluent limi-
tations of 816.42(a) as a criterion for
sedimentation -pond removal, arguing
that in some cases, drainage from
properly reclaimed areas may exceed
the proposed effluent limitations.

Due to the interpretative problems
inherent in the proposed rules, the
Office considered three alternative cri-
teria to serve as a basis for authorizing
removal of sedimentation ponds and
treatment facilities and consequent
bond release at the conclusion of rec-
lamation activities.

The first alternative, which would
have required compliance of dis-
charges only with "ambient water
quality conditions," was rejected, be-
cause OSM believed it to be illegal
under SMCRA and the Clean Water
Act. Ambient water quality may be
poorer than natural conditions due to
pollution from human action and
therefore, may be in excess of the
water quality standards for streams
set by EPA and the States under Sec-
tions 302 and 303 of the Clean Water
Act (33 U.S.C. Sections 1302, 1313).
See also, 40 CFR 130-131. By passage
of SMCRA and the Clean Water Act,
Congress intended to enhance the
achievement of water quality stand-
ards, not just maintain unacceptably
polluted ambient, conditions.

A second alternative considered
would have allowed for removal of
sedimentation ponds, and other treat-
ment facilities, when untreated drain-
age from disturbed areas met the ef-
fluent limitations prescribed in the
table in Section 816.42(a), at the con-
clusion of reclamation. This alterna-
tive was-rejected, in recognition of the
fact that in many areas it would be Im-
possible, because natural conditions of
unmined land often yield surface
water discharges with sediment in
excess of the effluent limitations of
816.42(a). The SMCRA does not re-
quire perpetual treatment of drainage
from mined, but reclaimed land to
achieve water quality superior to
standards 'established under the laws
for effluent limits. Therefore, the
Office has adopted a third alternative
which allows removal when untreated
drainage from the disturbed and re-
claimed area meets applicable State
and Federal water quality standard re-
quirements for receiving streams. This
will necessitate a showing by the oper-

ator, based on monitoring data collect-
ed in the stream receiving discharges
from the operative treatment facilities
and of the discharges, that reveals re-
ceiving streams quality standards will
not be violated upon removal of the
sedimentation ponds and other treat-
ment facilities.

In adopting this alternative, the
Office recognizes that there may be
some situations where the State water
quality standards are quite stringent.
To the extent that this exists the
Clean Water Act and Sections 120,
151(b)(10), and 702 of SMCRA require
compliance with those standards.
Where there are no numerical stream
water quality standards for the receiv-
ing waters of a particular operation,
the Office will apply a policy of Judg-
ing bond release applications for
ponds according to the first alterna-
tice discussed above, with appropriate
modifications. Thus, in those situa-
tions, the permittee will be required to
demonstrate that untreated drainage
from a disturbed and reclaimed area
does not cause an increase in levels of
suspended solids, net acidity, total Iron
or other relevant pollutants above the
ambient, pre-minng levels of the re-
ceiving stream. However, the pre-
mining level Is to be determined by ex-
cluding unusual, aberrational mea-
surements of pollutants in the stream.

7. A number of commenters suggest-
ed an alternative to the effluent limi-
tations proposed in Section 816.42(a).
Specifically, commenters recommend-
ed that effluent limitations for total
suspended solids or pH be derived on a
site specific basis so as not to exceed
determined baseline water quality
levels of receiving surface waters. As
support, these commenters cited ex-
amples of cases where existing back-
grPund surface runoff water quality
conditions exceed the proposed, efflu-
ent limitations for total suspended
solids and pH. In addition, com-
menters noted potential problems of
increased erosion which may result
from the discharge of water with low
(relative to ambient) total suspended
solids concentrations to surface
waters. Commenters also noted in-
creased treatment costs in order. to
comply with the effluent limitations.
Upon consideration, the Office has de-
cided not to adopt this alternative.

First, EPA effluent limitations regu-
lations require that discharges from
coal mining operations be limited on a
uniform national basis to not greater
than 70 miligrams per liter daily maxi-
mum and 35 mllgrams per liter daily
average for total suspended solids and
to an allowable PH range of between
6.0 to 9.0. Under the Act, the office
must adopt regulations at least as
stringent as those promulgated by
EPA. Therefore, OSK, does not be-
lieve it has legal authority to adopt

the alternative proposed by the com-
menters. Second, Section 515(b)(10) of
the Act requires that discharges of
suspended solids from areas disturbed
by mining operations be limited by the
use of the "best technology currently
available." Section 515(b)(24) of the
Act requires similar technology to pro-
tect fish and wildlife. The effluent
limitations for total suspended solids
and pH under the regulations are
achieved by use of the "best technol-
ogy currently available," for control-
ling those parameters as is explained
in greater detail in above and in the
preamble to Section 816.46. Establish-
ing effluent limitations merely upon
the basis of the quantities of pH or
sedimept in receiving waters would not
represent the use of the "best technol-
ogy currently available."

Closely related to these comments
were others suggesting that the Act
limits OSM's authority to regulate
suspended solids to only those
amounts of solids directly resulting
from mining operations; that is, OSM
may only require achievement of sus-
pended solids effluent limits at the
point of discharge which allow a credit
for any amounts of suspended solids
that were in the water when it entered
the "distrubed area" as defined by
816.42(a). The Office rejected this ar-
gument.

Unlike many Industries, such as iron
and steel manufacturing and fossil-
fuel electric power production coal
mining operations do not involved
processes whereby water is introduced
at discrete and, therefore, easily mea-
surable points where "background"
conditions could be established. In
contrast, surface nining activities in-
volve the-movement of overland sur-
face and shallow groundwater (e.g.,
nonpoint source) flows into and over
disturbed areas. No single, discrete
points exist for establishing, on a rou-
tine basis, sediment or pH loads at
"background" levels. (See., e.g.,
USEPA, 1976(b,) Vols 1-2; USEPA,
1976(a)). In underground mining,
water enters the workings by percola-
tion over large areas down from sur-
face areas through strata overlying
the Workings. (USEPA, 1976(c)).
Again, no discrete points exist to rou-
tinely sample for establishing "back-
ground" levels.

In addition to the Impracticality of
establishing "background" levels of
sediment entering disturbed areas, the
Act nowhere requires such a result.

Section 515(b)(10)(B) of the act re-
quires use of best available control
technology to prevent 11... additional
contrTibution, of suspended solids to
stream flow or runoff outside the
permit area." The Office interprets
this language of the act to require
that operations regulated by the act
utilize best available control technol-
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ogy to, prevent. increases; in sediment
loads, int streams' or other surface
waters below the point of discharge
from the operations.,

The legislative history indicatesi that
Congress understood this to be the
preferred interpretation;, because Coin
gress' specifically rejected language in,
Sectiont 5,15Cb)(107(B); off the Act that

,would have tied reduction of suspendL
ed solids to' "natural levels." Such a
provision in the- 197,7 Senate bll! (&
Rept. No,- 95-M1,, 95th Congress, Ist
Sess.. at, 25& (1977),): was eliminatedt in
the Conference- Committee: Further;
the House Committee, whose bill
become thisportion of theAc,.specifi-
cally recognized that use of best avai-
able controk technology, could resUlt in
discharges at- levels better than receiv-
ing streams. See HR. Rept. No. 95-128;
95th Congress,, 1st Sess. at 115. (19,77).

OSM realizes, that potential does
exist for increased instream erosion re-
sulting from discharges- with lI' sus-
pended, solids concentrations.. Howe--
er, the Office believes that the effec-
tive utilization of discharge structures-,
as. specificed by section 8164.46-81A:7T,
should. reduce the erosion potential ta
an acceptable- level: (USEPA, 1976(h) ,
Vol. 1 at 35-36; VoL 2 at 9-23,), and;
second, that the possible harm from
erosiom is outweighed;, on a national
basis, by th6 reduction in discharges of
large amounts of solids and acid that
otherwise- pollute receiving streams, a
it 6xplained ir greater detail! at the
Final EIS, BHI-52/53,.
8.. The- table of Section, 816.41- which,

includes; applicable effluent limita.-
tions has been revised to- incorporate.
recent revisions in the EPA Effluent
Limitationsfor the Coal Mining Point
Source Category, See 44 FR, 2586 ('Jam
12, 1979). Footnote & has, been added
to, the table to provide for effluent.
limitations- for*iron (total) of &0' mil-
grams per liter; maximum, allowable))
and 30, miligrams per liter(average of
daily values, for 30, consecutive dis-
charge, days). The stricter effluent
limitations applies- to) discharges from
new sources,, asi defined) under 40 C R
section, 43t.11(ilI

9. Several commenterx questioned[
the more stringent restrictions-in the.,
proposed rules. on total suspended
solids concentrations, for discharges,
from mining operations, in, the eight
Western, States prescribedr by, footnote
4 to the table of effluent; limitations in
proposed Section 816.42(a)- The: m-
jority of' commenters expressed- con-
cern that the- more, stringent effluent
limitations to% be imposed in- these
States. were not developed from suffi-
clently soundt technical reasoning, and
were not compatible with naturally,
high totali suspended solids concentra-
tions of surface waters in, the West-
(U.S.. Geological Surface Water Re-
source- Data. for North Dakota;, Water
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Year 197 6 .S Geological Survey
Water Datm Report ND 76-1, pp. 419:-
420ill

Opinin was expressed that, based
om the proposed: effluent limitations;
Western operatins wouldi unjustly be
required. to discharge insignificant
quantitites of good quality7 water into
large quantities of- very poor qualIty
receiving vaters. Another commenter
stated.-that although the Wesrern' arid
climate me ans less precipitation and

- less potential runoff vegetatioi is of-
tentimes sparse and. soil eradibility, is
potentiafl higb. Therefore,, sednient
concentrationt higher than norma in
runnff is highly probable. Ii general,
commenter& noted- that a. more valid
set of effluent limitations would be
limitations, based' onm background (or
natural) water- quality levels associat-
ed with the mining: area. The Office
declinedithese suggestibn, .

EPA's Effluent Limitations for the
Coal. Mining Point Source Category
(40) CEP, 4a4); establish. x separate sub.
part for coal mines in. Colorado, Mon-
tan . Nort. Dakota, South Dakota,
Utah,, and. Wyoming In. these States,
totah suspended solid limitations are
to' be determined by the NPDES
permit-issuing, autbority. This special
Subpart was- established based. onjdata
gathered. fron NPDES; permit reports.
and sampling and analyses at certain
Western coat mine. These. data. indi-'
cate, that many ot these mines have
been- able to. discharge pollutants (spe-
cifically total suspended solidsl in
lower concentrations than Easter
coal mines-. These data. indicate that
many- of these mines have been able to
discharge, pollutants (specifically total
suspended; solid1,-L Im lower concentra-
tionsi than Eastern coal mines.

It appeamr that several factors may
explain this difference. First, Western
coall mining operations- generally in-
volve activities on relatively. more. level
topography, (ke., area-type surface
mins) than the steep slopes- which
characterizes the majority of Eastem
coal mnin operations. (See . Rep.
No,- 95-218, 95th Congress, ist Ses,. at-
T-T 10a-105 (19-77,)X. Disturbances of
areas with gendrall, more gentle
slopes; results in slower runoff rates'
and allows for opportunities for en-
hancedi water infiltratior and thus-, re-
duced- runoff volumes: from the sites.
(See 1FR Rep.. =rpiTL, at; 105,116:
USEPA, :57.6(b) Vol] 1-2 Therefore,
runoff in sucl areas should have less.
capacity for sediment entrainment and:
transport; and, assuming other factors
tot be equal,. should have reduced total
suspended. solids concentrations. An-
'other relevant, factor is the emphasis
in the West ta conse ve scarce water
supplies. The utilizati n of sediment
pondk ta collect and store runoff for
intended uses Ceg ,. for fugitive dust
cmitiol)k prwides; for extended deten-

tion times which reducecr totar sus-
pended solids concentraions In. sed-
mentation poncd discharges (Haam et
aL and Barfield 197S at 66, Kathura
et aL at 56 1976, Ward; et al. 1978' at
301

EPA's. special Western category reg-
ulation is; implemented by' EPA Region
Vill, which issue NPDES permits and
oversees State programs whibh, Issue
INPDES permlts for coal: mining oper-
ations in Colorado,, Utah, Wyoming,
Montana, Nortlh Dakota, and. South
Dakota_ EEPA Regiot. VIIr has-, devell-
opedi and) implementect a, Regional
Policy, CWalline,. 1977, 2d, p.), which
specifies; quantitative, effluent limita-
tions for totar suspended, solids (30 mi-
ligrams per liter as a 30,-day avbrage
and 45, miligrams; per liter as a daily
maximuml, essentially identical to, the
effluent limitations specified! in, foot-
note 4 to) the table of Section 816;
42CaT.

The Office considers that the great-
er restrictions on total. suspended
solids, in discharges, from, mines In the
Western United: States: are, necessary.
to minimize disturbances to, the hydro-
logic-balance irr areas-where, the poten-
tial for erosion Is extensive, water Is
critical, and) solLs are Irreplaceable
(Dollhopf',. Vensen and Hadden,, 19.77
at V and' pp. 129435 Gilley, et al.,
19.77, pp. 6917-700, 704; McWhoither, et
al., 1977, pp, 1-357; and' Haan and Bar-
field* 978,. chap. 1-6J As. noted previ-
ousfy, the effective utilization of dis-
charge structures, as speciffed In Sec-
tion, 81.42; shoul: reduce the erosion
potential of discharges with row, sus-
pended solifds concentrations,

In addition, Section! 515(b)(10)(B), of
SMCRArequires theuse, of "best tech-
nology currently available" to remove,
sediment from. discharges from mine
areas. The effluent limitations for
total. suspended solids as included In
the able of 816'.42(a)(7) represent the,
"best. technology currentl. available'"
for controlling suspended, solfds, as, Is,
explained in, greater detail above and:
in, the preamble to, Section. 816:46; E i-
tablishing effluent. limitations merely
on the basis of the quantities of sedi-
ment in, receiving water& would- not
represent.the use of the "best technoll-
ogy currently available" as required by'
SMCRA.

Further, the effluent limitations as,
specified in. footnote #4 which, apply,
to, dischargesz from, Western. mines' are'
essentially Identical to. the quantita-
tive effluent limitations, provided- by
the EPA-Region VII Regibnal Policy.
Therefore, operations. in compliance'
with the requirements- of NPDES per-
mits. should have little difficulty, in,
complying- with, the stricter effluent
limitations-of this footnote.

It should be noted. that the final!
rules have been revisedl to, exclude ref-
erence in, footnote #4 to; the States: of"
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Arizona and New Mexico. This change
has been incorporated into the foot-
nbte to assure consistency with the
scope of EPA's special effluent limita-
tions regulations, for discharges from
Western mining operations.

10. Several commenters -suggested
that the exemption from the required
use of an automatic neutralization
device or process, as provided for in
Section 816.42(c), be extended to oper-
ators who demonstrate compliance
with only the requirement of Sections
816.42(c)(1) and 816.42(c)(3) of the
proposed regulations. That is, it was
recommended that the maximum
mine production rate criteria (i.e., less

- than 500 tons per day) to qualify for
this exemption be excluded. In sup-
port of this recommendation, EPA's
"Development Document for the Coal
Mining Point Source Category" (EPA,
1976 a, p. 4) was cited, which states
that waste loads from coal mining op-
erations are unrelated or only indirect-
ly related to coal production quanti-
ties. Therefore, 'the final regulations
relating to the exemption from auto-
matic neutralization, provided for in
816.42(c), have been revised to exclude
any mine size criteria and to include
only criteria with respect to the degree
of required treatment and assurance
of treatment.

11. Several commenters expressed
concern as to the wording of the large
precipitation event exemption pro-
vided for in proposed Section
816.42(b)(1). This section provided an
exemption to the requirement that
discharges from disturbed areas be
subject to effluent limitations when
the discharges result from a precipita-
tion even larger than a 10-year, 24-
hour precipitation event or from a
snowmelt of equivalent volume. A
number of commenters noted'that the
term "snowmelt of equivalent volume"
led to unnecessary confusion with re-
spect to interpretation of the'exemp-
tion. The final regulations, therefore,
have deleted reference to this term in
816.42 (b)(1). The definition of precipi-
tation event, in Section 701.5 of the
regulations, provides clarification on
the application of the exemption to
snowmelt runoff.

OSM has been made aware that-the
proposed rules exemption was not to-
tally consistent with the similar ex-
emption in EPA's Effluent Limitations
Regulations for the Coal Mining Point
Source Category (40 CFR 434). EPA'S
regulations allow for an exemption
when the discharge results from a pre-
cipitation event equal to or larger than
a 10-year, 24-hour precipitation event.
To provide consistency with EPA's
regulations, Section 816.42(b)(1) has
been accordingly revised. Regarding
comments that OSM's exemption is in-
consistent with the EPA exemption
because OSM's exemption is tied to
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the occurance, in fact, of a large pre-
ciplitation event, OSM believes that
matter is resolved by the Agency's reg-
ulation of new source effluent limita-
tion regulations which adopts an ex-
emption Identical to OShf and Indi-
cates that the EPA Best Practicable
Control Technology regulations will
be accordingly revised. See 44 Fed.
Reg. 2587-2588 (Jan. 12, 1979).

One commenter suggested that,
given the duration of some mine oper-
ations (e:g., over 40 years), utilization
of a large precipitation event exemp-
tion with a recurrence interval of 10
years does not meet the requirements
of Section 515(b)(10)(B)(i) of the Act.
The commenter recommended use of a
recurrence interval for the exemption
which is more in line with the expect-
ed duration of the mining activity con-
trolled by the sediment pond. The
office has determined that the 10-
year, 24-hour precipitation event ex-
emption meets the intent of the Act,
because sedimentation pond designs
are based for a 10-year, 24-hour event
to comply with the EPA regulations
and Is needed to achieve a conservative
design for a structure which detains
water. See the discussion in the pre-
amble to 816.46. Moreover, Section
816.42 does not authorize the industry
to use sediment ponds to treat run-off
from an area larger than that which Is
disturbed and unreclalmed over a ten-
year period. To the extent that an op-
eration will last over a ten-year period,
the permittee is only allowed to drain
into a pond sized for a 10-year precipi-
tation event from an area which is lim-
ited to land mined in the last ten
years.

The recurrence interval for the large
precipitation event exemption may be
revised, if It Is found by the Office
that the hydrologic balance is not ade-
quately protected as a result of fre-
quent discharges from larger storms
during the course of mining activities.

12, Some commenters noted that
EPA regulations tnder the Effluent
Limitations Guidelines for the Coal
Mining Point Source Category (40
CFR 434) allow for a variance to the
EPA effluent (limitations Le., more or
less stringent limitations) to provide
for site-specific cases of existing
mining which represent fundamental-
ly different conditions than those
which were considered In the develop-
ment of the USEPA regulations. Such
different conditions essentially would
include factors relating to the equip-
ment or facilitie Involved, the process
applied, and other site-specific charac-
teristics different than those consid-
ered in the Development Document
(USEPA, 1976 a). This variance Is in-
cluded in 40 CPR 434.42. The Office
has not revised Section 816.42(a), after
analysis of these comments.
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First, It is noted that no variances
are allowed under the Clean Water
Act from effluent limitation regula-
tions for new sources. E.L du Pont Ne-
mours & Co. vs. Train, 430, U.S. 112,
138 (1977). Thus, there is no difference
between EPA and OSM regulations on
the variance question as to new coal
mining operations. As to existing
mines, the Office believes that no vari-
ance as suggested by the commenters
should be provided in its regulation,
because Congress did not intend that
the regulation involved be subject-to
case-by-case waivers.

Congressional Intention on whether
a variance should be provided by an
agency is controlling, E.L du Pont de
Nemours, supra; In re Surface Mining
Regulation Litigation, 452 F. Supp.
327, 388 (D.C.D.C., 1978). As the court
explained in the latter decision, the
Act and its legislative history clearly
indicate that Congress intended no
uniform, board provisions for variance
from the performance standards. The
effluent limitation consitute perform-
ance standards and, accordingly, the
Office believes it is without legal au-
thority to enact a related variance pro-
cedure.

Moreover, It has not been demon-
strated that the variance provision
suggested by the commenters is appro-
priate or necessary for OSM's effluent
limitations. No showing was made that
EPA has ever found It necessary to
grant variances from its effluent limi-
tations, which Is remarkable, in view
of the large number of coal mines in
the United States. Further, the corn-
menters presented no data to establish
that there are significant numbers of
mining operations which materially
differ from the data base from which
the effluent limitations were devel-
oped. Indeed, the only significant data
submitted suggests merely that some
surface water contains rather high
levels of suspended solids in flows
from undisturbed areas, which is not
relevant to determining what effluent
limitations should be for water con-
taminated by mining. Finally, as is dis-
cussed in detail above, the data base as
a whole shows that the effluent limi-
tations can be achieved with the use of
appropriate control technology.

13. Some commenters recommended
that the list of effluent limitations in
Section 816.42(a)(7) be expanded to in-
lude other pollutants related to coal

mining, including aluminum, copper,
magnesium, zinc, and sulfate. The
Office has not implemented this rec-
ommendation in the final regulations.
As noted in USEPA, 1976(a), treating
discharges from coal mining oper--
ations to meet the effluent limitations
specified in 8.16.42(a)(7) for iron, man-
agnese, total suspended solids and pH
should result in effective treatment
and control of some of the additional
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metals, listed by commenters. Id., pp.
66, 71, 170; and. 172), as, a result, of pre-
cipitation of the metals in the neutral-
ization: process, as insoluble hydrozides.

As for sulfate, USEPA 1976(a), states
'that sulfate in discharges fromi coal
mining operations;, although occasion-
ally above accepted. standards,, are. not
normally at concentrations which, will
produce effects, on- water uses ('Id.,, pp.
I and, 53). In addition,, the cost of. nec-
essary technology to; provide reduction
of this constituent at, the. concentra-
tions observed, in relation to, coal
mining discharges. is. not.presbntly con-
sidered by EPA to. be. cost effective
(Id., pp. 97-99,. 139-144, an L170-171).

One- commenter recommended, that
the. table of Section 816.42(a).R.). be, re-
vised to- include total dissolved solids
and specific numerical, effluent limita-
tions, be applied to this water quality
parameter. The commenter noted.that
control of total. dissolved, solids has
special significance. to. the Western
United States,, particularly the' Colora-
do. River system. where increased, salin-
ity concentrations have. been identi-
fied as.. having deleterious, impacts on
agricultrual, industrial and domestic
water uses. The EPA Development
Document (pages 62, 102-138, ancLA48-
167) identifies. elevated concentrations
of total dissolved, solids in. discharges
from- coal mining, operations, However,
this repbrt also notes. that the cost of
treatment, technology observed did not
warrant the- reductions. obtained (Id.,
pp. 97-99. and 139-L44).

It should be noted. that. 816.2(a)&7)
also. requires that discharges. be in
compliance with all Federal and. State
laws and regulations. This. require-
ment may result in, specific effluent
limitations, for additional parameters
in order to. mneet water q.uality- stand-
ards in receiving waters, anti-degrada-
tion requirements, and. other Federal
and. State laws, and: regulations. In ad-
dition, necessary compliance with this
requirement. addresses. the concern ex-
pressed by one. commenter that, dis-
charges. from surface mining activities
shall not degrade the water quality bf
a drinking, water source.. Moreover, the
Act (Section 102, 508(a)(.13), 510(b)(3),
522, (a).-(d), requires, that, mining not
be' permitted at all, if reclamation
cannot be. feasibly performed to pro-
tect. water uses., Thus,, to. the extent
that mining would produce unaccepta.-
ble. discharges. of sulfates. and. total disr
solved solids, the regulatory authority
should, not issue permits for the areas
involved.

g816.43' Hydrologic balance:' Diversibns of
overland, flow shallow., groundWater
flow:

1 Section 81&.43, provides, for protec-
tion of the hydrologic, balance of .the
mining area by establishing design;
perlbrmance, and. reclamation. stand-

ards; for the diversion and conveyance
of overland,, shzllow ground water, and
ephemeral. stream flows. Diversions
represent an, important environmental
tool, They may' not be necessary in. all
cases; but they will be required where
needed. ta prevent or minimize water
pollution, to! maintain, the. stability of
fills and to, protect treatment facilities.
Legal authority for this section is Sec-
tions 102,. 20.1,, 501; 503, 504j, 506,, 507,
508,, 509, 510; 516;, 57,. 5.19. and 522 of
the Act.

2. The basis, and, purpose o this Sec-
tion was. explained; in, general,, at 43
Fed. Reg. 41746 (Sept. 18, 19.7&). Tech-
nical literature relied upon by the
Office for this Section, includes, the
material, listed, prdceeding the- discus-
sion- to, &M1. material discussed
below,, and, in. addition:

(a) Mining Enforcement and Safety
Adminstration-, U.S. Department of
the Interior, 1975, Engineering Design
Manual-Coal. Refuse Disposal, Facili-
ties-,, (Pxepared- by D!Appolonia Con-
sulting- Engineers, Inc., Pittsburgh,
PA),Pg- .80, table, 6;8.

(b), U.S. Department of Interior,
1960 p. 291.

3. Several commentors suggested
that ephemeral streams be included in
the scope of overland- flow and- shallow
ground water flow diversions. Ephem-
eral stream flow diversions require
precautionary handling; in order to
avoid. excessive sedimentation and: ero-
sion- (USEPA, 197, Erosion and, Sedi-
ment Control, Vol 1 at 35; Vol. 2- at 1-
10). Because ephemeral streams are
smaller than perennial and. intermit-
tent streams and more nearly like
overland flows, the Office has decided
that, ephdmeral streams.should, he reg-
ulated, similarly ta overland flow,.
Therefore; the. Office had added
ephemeral streams to section 81&4.

4. Several, commentors, suggested
that the disturbed, areas which.include
diversion ditches, sedimentation pond
or .roads be excluded from, regulation
under Section, 816.43, as. they are ex-
cluded from the; definition of dis-
turbed area under Section 816;42(at
Diversion ditches,, sedimentation
ponds and. roads, however, must be in-
stalled; in- accordance with, provisions
of Part 816 other than 816.42(.), to
prevent environmental damage to the
-extent possible-. Especially important
is that diversions be designed, con-
structed, operated, and maintained
utilizing; the best, technology currently
availabl& to) control, sedimentation.
(See Section 515(b)(1G0(B) of, the Act).
Where. these diversion ditches, sed.
mentation, ponds, and,. roads are prop-
erly -installed, and, maintained, the
other requirements, of- Section
816A2(a), are effectively' achieved;
therefore,. no. change im the regulation
was deemed. necessary.

5. Paragraphs 81643¢a>-(b) specify
minimum requirements, for sizes, of di-
version; facilities,, with respect, to the
volumes, of water resulting from pr-
cipitation events that both temporary
and permanent diversions must
achieve. Regarding the, size- the pre-
cipitatiort events, involved, Section
81643(a)L(b), refer ta "peak runoff",
"precipitation events",. and "recur-
rence interval', without specifying du-
rations, of those events,, as the, Offlce's
intent. Is, to' require design of diversion
channels; which pass safely the maxl-
mum precipitation runoff rates, that
occur in different, regions of the, coun-
try. These may' vary, as one com-
menter pointed, out, for example, from
a 6-hour storm, in one. are to a 24.
hour storm, in another. Thus,, diver-
sionsunder 81643 wili have-to be sized
to safely contain, and pass the', peak
flows resulting from, the storm'- which
produces the- largest peak flow in a
particular location. Thet permittee is
not, of course, required to) divert flows
which- exceed the required. storm
design, under these paragraphS;

6; Recurrence Intervals In the pro.
posed rules, 3-year and 10-year recur-
rence intervals were specified as
design precipitation event. criteria for
temporary' and permanent diversions,
respectively, under 816,43(a)-(b);

Several commentorm noted, that the
3-year storm recurrance interval was
not readily available- from the Nation-
al Weather Service and. suggested that
the Office should use a two- or five.
Year recurrence interval as a' standard,
in line- with- National Weather Service
data. Because temporary diversions
are expected to be in place for a limit-
ed period. and are of lesser hydrologic
significance, a 2-year storm recurrence
interval is a desired minimum, ("Engi-
neering Design Manual-Coal Refuse
Disposal Facilities" U.S. Department
of Interior, DAppolonia Consulting
Engineers,, table 6.8; page 6.80). The
regulatory authority may increase this
minimum. standard where significant
environmental harm may occur.

The 10-year minimum recurrence in-
terval specified for permanent diver-
sions has been adopted from the. long
established record of the U.S, Soil
Conservation Service;, as statect the
U.S.SIC.S. commenta to the proposed
rules of September 18;. 1978 and pre-
proposed rules' of July- 21, 197&

7. Section, 81643(b). also provides; for
requirements concerning, the gently
sloping banks; of permanent diversion
channels and lining requirements of
those channels; These requirements
are important, because they will result
in a stabilized, diversion channel thus
reducing: the sediment derivedi from
channel cutting- and reducing the po-
tential, for diversion failum. USEPA,
1976, Erosion. and Sediment Cbntrol
VoLl,.at35;Vol 2at 8i
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8. Commentors suggested that the
permittee be allowed to innovatively
use asphalt, concrete or similar chan-
nel lining material, to prevent seepage
or to maintain stability. The regula-
tions have been changed to allow this
flexibility, with the approval of the
regulatory authority..

9. Section 816.43(c) implements the
requirements of Section 515(b)(10)(b)
of the Act with respect to diversions.
Several commentors suggested that
the wording, "...prevent to the
extent possible using the best technol-
ogy currently available," be deleted
from this Paragraph. This language is,
however, required by Section
515(b)(10)(b)(i) of the Act. Thus no
change was made in the final regula-
tions.

10. To achieve the requirements of
Section 515(b)(10)(B)(i), Section
816.43(c) specifies sediment control
practices that may be used singly, or
in combination. The preamble to Sec-
tion 816.45 of the final rules explains.
the utility and purpose of these meas-
ures, in general. See USEPA, Supra.,
Vol. 1 at 33-36; Vol. 2 at 1-13. Com-
menters noted that proposed Section
816.43(c) seemed to require the use of
all specified measures in every case,
which was not the Office's intention.
As a result, the final rule was worded
so that any of the measures "may" be
used, so long as the requirements of
Section: 515(b)(10)(B) of the Act are
achieved.

11. Section 816.43(d) implements
Sections 515(b)(3), (4), (10), (21), and
(22) of the Act, with respect to those
diversions regulated under 818.43. The
proposed regulations did not allow di-
versions to be built across slides. How-
ever, it was pointed out by several
-commentors that slides occur which
cover spring areas, thus building up
hydrostatic pressure. The regulations
have been changed to allow diversions
to be built across slide areas, when ap-
proved by the regulatory authority, if
hydrostatic head is to be reduced to
safe levels.

12. Section 816.43(e) provides for
reclamation requirements of tempo-
rary diversions, to insure that lands af-
fected by those diversions are restored
in accordance with the Act. Section
816.43(f) specifies certain diversion
design requirements.

In the proposed regulation, Section
816.43(f)(2) required freeboard of the
diversion ditches to be set according to
a formula adopted from "Design of
Small Dams", U.S. Dept. of the Interi-
or, page 291. Several commentors
noted that a critical element of the
formula, one-third power of the depth,
(D), had been omitted from the pro-
posed rule and should be reincorporat-
ed. Other commentors suggested the
freeboard be changed to 1.0 feet,
which would only have been slightly
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less than the ordidary solution to the
proposed freeboard formula.

Upon review by OSM, the proposed
freeboard requirement was shown by
commenters to Increase the actual ca-
pacity of diversions to approximately
four times the design discharge in
some instances. This was judged to be
excessive for most diversions used to
divert overland flow In light of the es-
tablished design criteria of 0.3 foot
freeboard In U.S. Soil Conservation
Service diversion design, as mentioned
in the above-cited SCS comments. Ac-
cordingly, the Office established 0.3
foot as the minimum freeboard, based
on the standard of the U.S. Soil Con-
servation Service which has been
tested by many years of experience
throughout the U.S. See also, USEPA,
supra, Vol. 2 at 8.

13. Section 816.43(f)(2) also specifies
that diversions are to be designed to
provide for flow transition and to pro-
tect critical areas. For those cases
where critical areas are protected by a
diversion, a larger freeboard require-.
ment may be justified to prevent over-
topping of the diversion. USEPA,
supra., Vol. 1 at 7. Therefor, the final
regulations allow for establishing a
higher freeboard requirement to be
specified by the regulatory authority.

14. Section 816.43(f)(3) requires in-
stallation of energy dissipators where
diversion discharges intersect natural
streams, and is to be implemented in
'detall, through application of the re-
quirements of Section 816.47. See
USEPA, supra., Vol. 1 at 36. As pro-
posed, disapators were required for all
diversion discharges. Several conumen-
tors pointed out that energy dissipa-
tors are not always needed at every di-
version outlet into a stream. Energy
dissipators are needed only where ve-
locity differences in the diversion and
intersecting streams differ apprecla-
bly, causing disruption to the stream
channel geometry or ecology. The
Office agreed and has amended the
final regulations to clarify this point.

15. To insure that Section 816.43 is
administered consistently with the
rest of the provisions of Part 816, Sec-
tion 816.43(g) was added to the final
rules to cross-reference the applicabil-
ity of Section 816.55.

§ 816.44 Hydrologic balance Stream chan-
nel diversions.

This Section established design, per-
formance, and reclamation standards
for diversions of perennial and inter-
mittent streams, under authority of
Sections 102, 201, 501, 503, 504, 506,
507, 508, 509, 510, 515, 519, and 522 of
the Act. The terms "diversion," "Inter-
mittent," and "perennial" streams are
defined at Section 701.5 of the regula-
tions. The basis and purpose of Sec-
tion 818.44 was explained at 43 Fed
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lReg. 41746 (Sept. 18, 1978). Regulation
of stream diversions under Section
816.44 is deemed necessary because of
the significant alteration of the hydro-
logic balance that may occur If these
are not properly designed, maintained,
and reclaimed. See H.R. Rep. No. 95-
218, 95th. Cong., 1st. Sess. at 116
(1977); Karr and Schlosser, 1978, at
229; USEPA. 1976, Erosion and Sedi-
ment Control, Vol. 1, at 25. Technical
literature used in the development of
Section 816.44 includes the literature
listed at the preamble discussing of
816.41, the material cited immediately
above, material cited in the preamble
to Section 816.43. and additional lit-
erature discussed below.

1. It was suggested by commenters
that diversions of intermittent streams
with a drainage basin of less than one
square mile in an area be permitted
without regulatory approvaL In the
final rules (section 701.5), intermittent
stream is defined as either (a) stream
draining a watershed of at least one
square mile, or (g) a stream which
reaches both below the local water
table and obtains flow from both sur-
face and ground waters. Thus, to the
extent that a stream to be diverted
satisfies the condition of the second-
half of the definition of intermittent
stream, Section 816.41 would apply.
The Office has not exempted such di-
versions, because Section 515(b) of the
Act requires protection of all aspects
of the- hydrologic balance, not just
larger Intermittent streams.

In arid areas, where surface waters
are particularly limited, protection of
small intermittent streams is particu-
larly critical. See H.R. Rept. No. 95-
218, 95th Cong., Ist Seas, at 116 (1977).
In humid areas, even intermittent
streams can cause flooding problems;
therefore, requiring regulation (See
the preamble to Section 701.5).

2. Several commenters suggested
that ephemeral streams also be includ-
ed under this section or Section 816.43
with the approval of the regulatory
authority. In the final rules ephemer-
al stream diversions are to be regulat-
ed under Section 816.43 as is explained
In greater detail in the preamble to
that section.

3. Section 816.44(a)(1). Several com-
menters pointed out that the proposed
regulation provided that the regula-
tory authority could approve stream
channel diversions only if the diver-
sion was necessary to achieve compli-
ance with other performance stand-
ards. They argued that the rules did
not recognize many legitimate uses of
diversions in and around mine sites for
reasons other than protecting water
quality, slope stability, or treatment
facilities.

The Office agreed that this limita-
tion was not appropriate and the
Office adopted the criteria of Section
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816.57, pertaining to maintenance of
stream buffer zones as more appropri-
ate. Under that section, streams may
be diverted and the buffer zone re-
quirement waived by the regulatory
without, under certain conditions, if
necessary to facilitate mining oper-
ations. Thus, if the permittee can sat-
isfy the requirements for waiver of the
buffer zone under Section 816.57, it
will also satisfySection 816.44(a)(1).

4. Section 816.44(a)(2)-(3). These
provisions will insure consistency in
the use of diversions under Section
816.44 with other applicable legal re-
quirements. Under Section
816.44(a)(2), the regulatory authority
and permittee are to insure that diver-
sions comply with the other require-
ments of this subchapter and with all
applicable non-SMCRA requirements,
particularly those of the River and
Harbor Act of 1899 (33 USC Sees. 401
et seq. and the "dredge and fill" per-
mitting requirements of Sections 208
and 404 of the Clean Water Act (33
USC Secs. 1288, 1404).

5. Section 816.44(b) establishes de-
tailed design, performance and recla-
mation standards which are to be fol-
lowed for those diversions authorized
under Section 816.44(a). Under Section
816.44(b)(1), the diversion is to remain
stable and to prevent the conveyance
of suspended solids outside the permit
area according to the requirements of
Section 515(b)(10(B) of the Act. (See
USEPA (1976) Erosion and. Sediment
Control, Vol. 2 at 9.) The second sen-
tence of Section 816.44(b)(1) has been
modified in the final rule to delete the
phrase "in any event," as it was redun-
dant in view of the rest of that sen-
tence. No change in meaning of the-
sentence is made by this revision.

6. Section 816.43(b)(2) is the key-
stone of this Section. The sizing of di-
versions to adquately contain flows of
water is critical. (USEPA-1976, supra
Vol. 1, at 35-36, Vol. 2 at 6-9.) Mini-
mum design capacities, based'on the
deviation and frequency of precipita-
tion events, are specified for both tem-
porary and permanent diversions.

In the proposed rule, the Section
was worded in a manner that could
have been construed to require that
the channel, bank, and associated
flood-plain each pass the minimum
peak runoff.event. Many commenters
objected to that possible construction,
which would have required that the
new stream's channel be designed to
safely pass a 10-year or 100-year storm
event. The Office does pot intend that
the stream channel itself pass this
peak runoff, but that a combination of.
thb channel, bank, and flood plain
configuration be used for that pur-
pose. The channel should however, be
designed to approximately the same
size as the undisturbed inlet and out-
lets to and from the diversion, to de-
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crease the potential of downstream
damage. Chow, V. T. (1974, p. 7-26
thru" 7-29) The final regulation was
amended to clarify this point.

7. For temporary diversions, the car-
rying capacity required under Section
816.44(b)(2)- is for the peak runoff
from a 10-year storm event. The 10-
year storm recurrence interval require-
ment is based, in part upon the success
of U.S.D.A. Soil Conservation Service
as explained in their comments to the
pre-posed and proposed rules, and, in
part, uppn general practice as outlined
in U.S. Mine Safety and Health Ad-
ministration, 1975, p. 6. 80, table 6.8.

One commenter felt that a 10-year
storm interval was excessive and sug-
gested a three year interval that was
alleged to more nearly approximate
natural conditions. Natural conditions
vary considerably between rainfall
areas, thus natural stream channels

.vary accordingly. Because of this vari-
ability, a single national standard such
as a three year storm interval, would
not be appropriate. The Office has al-
lowed for this variability by requiring
the stream channel of the diversion to
approximate the upstream and down-
stream 'stream channel. The stream
channel bank, and flood plain configu-
ration must, therefore, in total pass
the peak runoff from a 10-year storm
event.

8. A new Paragraph (d) has been
added to Section 816.44 in the final
rules, by expansion and transfer of
portions of Section 816.97(d) of the
proposed rules, to consolidate stream
channel protection requirements to
enhance and protect fish and wildlife
under Sections 102, 201, and 515 of the
Act. The basis and purposZ of this pro-
vision of Section 816.44 are found at
the preamble to the corresponding
material in Section 816.97.

9. Several commenters were con-
cerned with potential overlap of other
State and Federal regulation of stream
diversions, especially the Corps of En-
gineer/Environmental Protection
Agency's Section 404 Clean Water Act
program. It is true that streams which
fall under the 404 program of the

,Clean Water Act will in some cases
-also be covered by Section 816.44.
However, the Office does-not believe
that conflict exist "between- Section
816.44 and requirements applicable
under Section 404, Clean Water Act,
nor did commenters specify any such
conflicts. Rather, the Office views Sec-
tion 816.44 as an important comple-
ment to Section 404 programs, particu-
larly because the Office's regulation is
tailored specifically to coal mining.

§ 816A5 Sediment control measures.
This Section of the final regulations

includes sediment control measures to
be utilized in conjunction with sedi-
mentation ponds as best technology

currently available to achieve and
maintain the water quality standards

-of the Act. In addition, implementa-
tion of such sediment control meas-
ures with proper demonstrations to
the regulatory authority in accordance
with Section 816.46 can result in re-
ductions of requirements for sediment-
storage volume and detention time for
sedimentation ponds.

Acceptable sediment control prac-
tices include: (a) distributing the
smallest practicable area at any one
time during the mining operation,
through progressive backfilling, grad-
ing, and prompt revegetation; (b) sta-
bilizing backfill material to promote a
reduction in the rate of volume of
runoff; (c) retaining sediment within
the disturbed area; (d) diverting
runoff away from the disturbed area:
(e) diverting runoff using protective
channels or pipes; (f) using straw
dikes, riprap, check dams, mulches,
vegetative sediment filters, dugout
ponds, and other measures to reduce
overland flow velocity, reduce runoff
volume, or trap sediment; and (g)
treating with chemicals. Grim, (1974)
pp. 101-114; USEPA, Erosion and Sedi-
ment Control, (1976) Vol. 2, pp. 1-51;
USEPA, Erosion and Sediment Con-
trol (1976) Vol. 1, pp. 1-84.

Authority for this Section is con-
tained in Sections 102, 201(e), 501(b),
503(a) and 515(b) of the Act. The pre-
amble discussion supporting the pro-
posed rule is incorporated herein by
reference. 43 Fed. Reg. 41746 (Sept.
18, 1978).

1. Some comments on this Section
overlapped comments on Sections
816.42 and 816.46. To this extent, re-
sponses to comments on such Sections
are incorporated herein by reference.
Other comments on this Section are
discussed below.. 2. One commenter said the use of
"appropriate sediment control meas-
ures" and "best technology currently
available" was redundant, and one or
the other should be deleted. "Best
techifology currently available" is de-
fined in Section 701.5, and Is a require-
•ment for the operator to examine a
number of methods, recognized as
being effective. See preamble discus-
sion to Section 701.5. "Appropriate
sediment control measures" promotes
the implementation of the selected
methods.

3. One commenter recommends in-
serting words to assure that one or
several of the sediment control tech-
niques may be used but all are not nec-
essary. The Office has added language
to clarify that such additional sedi-
ment control measures are necessary
to achieve and maintain water quality
standards and effluent limitations of
the Act.

4. Another commenter said that this
Section of the regulations was open-
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ended, implying that other measures
not listed may be required. To assure
flexibility and promote the develop-
ment of innovative control techniques,
the Office has decided to retain the
aspect of the regulation which implies
that other unlisted sediment control
measures cafn be implemented.

5. Commenters suggested substitut-
ing the word "stabilizing" for "shap-
ing" in Section 816.45(b). The ration-
ale for this change was that shaping
was only one of several stabilizing
techniques used for erosion control.
The cornmenters felt that shaping
might be incompatible with the ap-
proximate original contour require-
ment. The Office has decided to adopt
this recommendation. Stabilizing by
mechanical and vegetative techniques
are only two of many methods which
can be used to reduce the rate and
volume of sediment transport.

6. One commenter said "treating
with chemicals" should be reworded to
say "utilization of flocculating
agents:' The Office has decided that
the term chemicals is broad enough to
include not only organic polyelectro-
lytes, but could also include such
other chemicals as lime or alum that
could possibly be used to increase floe
size and which may at the same time
improve other water quality param-
eters.
7. One editorial change was made to

clarify the intent of the regulation
within the -context of the law. In Sec-
tion 816.45(a), "prompt" revegetation
was replaced with "timely" revegeta-
tion in accordance with Section
816.111(b). The purpose of this change
was to stimulate the operator to take
swift measures in re-establishing the
vegetative cover.

§ 816.46 Sedimentation ponds.

§ 816.46(a)
Genral requirments. The Office has

decided to require sedimentation
ponds in conjunction with other sedi-
ment control measures as "best tech-
nology currently available" to prevent
to the extent possible additional con-
tributions of suspended solids to
streamflow or runoff outside the
permit area and to achieve and main-
tain applicable effluent limitations.

Sedimentation ponds are structures,
including barrier dams or excavated
depressions, which slow'down water
runoff to allow sediment to settle out.
To effectively settle particles, sedi-
mentation ponds must provide suffi-
cient storage volume for both sedi-
ment and detained water. In addition
to providing adequate storage volume,
ponds must detain water for a suffi-
cient time to allow sediment to settle
out.

It is well established that sedimenta-
tion ponds used with other sediment
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control measures are "state-of-the-art"
for controlling sediment movement
from surface coal mining operations.
The Environmental Protection Agency
(EPA) has undertaken a number of
studies to determine the best methods
for controlling sediment laden flow.
EPA studies have concluded that sedi-
mentation ponds are the key to con-
trolling sediment. According to EPA.
such ponds are "the most effective
structures for trapping sediment." The
conventional method for controlling
sediment that reaches the periphery
of the mining operations Is through
the construction of a sediment pond to
intercept the surface runoff before It
leaves the mining site. Erosion and
Sediment Control-Surface Mining in
the Eastern United States, at 65 (1976).
Another EPA study indicates sedimen-
tation ponds can be considered as the
last opportunity to treat the runoff
before the water leaves the mine area.
Hill, Sedimentation Ponds-A Critical
Review, at 2 (Oct 1976). According to
one of the leading commentators in
the field, sediment ponds should be lo-
cated as close to the sediment source
as possible and before drainageways
reach the main stream. Grim and Hill,
Environmental Protection in Surface
Mining of Coal, EPA-670/2-74-093; at
103 (Oct. 1974).

Also, several states, including West
Virginia, Pennsylvanla, Kentucky and
Montana now require sediment ponds
to control sediment from mining oper-
ations. Hill, at 13 (1977).

The mechanics of sediment laden
flow are complex. The major factors
governing the efficiency of a sediment
pond are the geometry of the basin,
the inflow hydrograph, the inflow
sediment'graph, the outlet design, the
flow pattern within the basin, the
characteristics of the sediment and
the settling behavior of the suspended
sediment particles, the detention time,
and, where applicable, control devices
within the basin which minimize
short-circuiting, turbulence, and resus-
pension. Ward, Simulation of the Sed-
imentology of Sediment Detention
Basins at 32 (1977).

The final sedimentation pond design
criteria are supported by Sections 102,
201(c), 501(b). 503 (a) and (b),
515(b)(10), 515(b)(24) and 516 of the
Act. See also Surface Mining Regula-
tion Litigation, 456 F. Supp. 1301
(D.D.C. 1978).

The Office has considered alterna-
tives analyzed in the regulatory analy-
sis. The rationale for selecting the
final regulations in lieu of the alterna-
tives is found in the context of this
preamble discussion, the disposition of
submitted comments related to the
final regulations and the preamble to
the proposed regulations for the per-
manent program.
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The final design criteria for sedi-
mentation ponds contain the following
key requirements. Sedimentation
ponds may be used individually or in
series. Especially in mountainous
areas, several small ponds may be
more desirable than a single large
pond because of topographic con-
straints. Several small ponds may also
improve overall detention time. More-
over, one small pond can be used to
remove the bulk of the large particles
thus reducing the need to clean out a
larger polishing pond. Hill. at 14
(1977); Erosion and Sediment Control
at 54 (1976).

Sedimentation ponds must be con-
structed prior to any disturbance of
the area to be drained into the pond
and as near as possible to the area to
be disturbed. Grim and Hill at 103
(1974). Generally, such structures
should be located out of perennial
streams to facilitate the clearing, re-
moval and abandonment of the pond.
Further, locating ponds out of peren-
nial streams avoids the potential that
flooding will wash away the pond.
However, under design conditions,
ponds may be constructed in perennial
streams without harm to public safety
or the environment. Therefore, the
final regulations authorize the regula-
tory authority to approve construction
of ponds in perennial streams on a site
specific basis to take into account to-
pographic factors. Hill at 11 (1976);
Erosion and Sediment Control at 54
(1976).

In general, various subsections of
the regulations dealing with sedimen-
tation ponds require the operator to
demonstrate how elected options will
meet design criteria. Several cor-
menters desired clarification as to how
this could be accomplished. The opera-
tors have the burden of providing ade-
quate assurance or proof that the
methods proposed are effective and
safe. Such proof can be presented for
approval by the regulatory authority
in many different forms, and is not
specified in any specific format-
Except as specified in the regulations,
such forms may generally include but
are not limited to the following.

a. Maps, graphs, or charts.
b. Valid reports of similar work per-

formed by others.
c. Testimony by recognized profes-

sionals, or
d. Actual laboratory experiments,

and controlled field plot demonstra-
tions.

The operator has the option of elect-
ing the most advantegous method.
Final approval is still vested in the
regulatory authority.

The following general comments
were received on Section 816A6(a).

Commenters requested insertion of
words in this section to point out the
exemption from the requirement to
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construct ponds in order to track-Sec-
tion 816.42. Such insertions as "if nec-
essary," or "as required" were suggest-
ed. This Issue has been previously ad-
dressed in the context of whether sedi-
ment ponds are "best technology chr-
rently available." Operators will find
that sedimentation ponds can be used
to their benefit to reduce sediment
and achieve effluent limitations. The
insertion of the suggested wording
might expand the narrow exemption
contained in Section 816.42. To avoid
any possibility that the exemption
would be expanded by this language
addition, the Office decided to reject
the comment.

Commenters requested clarification
of the terminology "disturbance of the

'disturbed area" as used in the pro-
posed regulations. Disturbance is a
progressive process which can be con-
sidered as a deviation from a baseline
condition. The wording has been clari-
fied to reflect the requirement to con-
struct a pond prior to any disturbance
of the existing pre-mining condition.

Commenters suggested allowing con-
struction of sedimentation ponds in in-
termittent and perennial streams. Be-
cause of the physical, topographic, or

* geographical constraints in steep slope
mining areas, the valley floor is often
the only possible location for a sedi-
ment pond. Since the valleys are steep
and quite narrow, dams must be high
and must be continuous across the
entire valley in order to secure the
necessary storage.

There are two other alternatives.
One would be to use an area to one
side of the stream for the pond. This
will not.be physically possible in most
cases, and if pursued, might cause seri-
ous additional disturbance to the envi-
roiment. Kathuria at 4 (1976).

The other alternative would be_ to
declare the area unsuitable for mining.
Each case needs to be judged on its
own. The Office recognizes that
mining and other forms of construc-
tion are presently undertaken in very
small perennial streams. Many Soil
Conservation Service (SCS) structures
are' also located in perennial streams.
Accordingly, OSM believes these cases
require thorough examination. There-
fore, the regulations have been modi-
fied to permit construction of sedi-
mentation ponds in perennial streains
only with approval by the regulatory
authority.

One commenter suggested that a
new Section should be added for con-
trolling sedimentation from mining on
steep slopes and that the new Section
should focus on performance k stand-
ards with no reference to design crite-
ria. The commenter contends that 0.1
acre-foot for each acre of disturbed
area within the upstream drainage
area is sufficient to control runoff and
sedimentation. Also the commenter

/
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suggests the design standards -would
appear to eliminate bench ponds.

The commenter did not submit any
data or information such as maps con-
tours and mine plans and drainage of
their sediment ponds to substantiate
the comments. Based on this sugges-
tion alone without the submission of
data, the office has no reason to be-
lieve that performance standards of
the Act will be achieved and main-
tained.

Commenters said sediment ponds
could cause degradation-and scouring
of some stream channels especially in
areas-prone to arroyo formation. The
Office has decided that such down-
stream erosion can be mitigated. As
discussed previously, sediment ponds
are necessary to achieve and maintain
water quality standards of the Act
during surface coal mining and recla-
mation operations. To avoid down-
stream erosion or scouring, operators
are free to divert streams around sur-
face coal mining activities in accord-
ance with Section 816.44. Moreover,
downstream scouring can be mini-
mized by locating the sediment pond
out of perennial streams thus assuring
that natural sediment loads remain in
the stream. In addition, downstream
adverse effects can be mitigated by the
use of energy dissipators, riprap chan-
nels and other devices as required by
Section 816.45.

§ 816.46(b) Sediment storage volume.

The final regulations establish two
methods for computing required sedi-
ment storage volume. First, the opera-
tor may utilize the Universal Soil Loss
Equation (USLE), gully erosion rates
and appropriate sediment delivery
ratios to compute sediment yield. This
method allows the operator maximum
flexibility to account for site specific
variations in sediment yield. The pre-
amble to the proposed rules 43 Fed.
Reg. 41747 (Sept. 18, 1978) supporting
the selection of the USLE is incorpo-
rated herein by reference.

Under the second method, operators
may utilize a general rule for comput-
ing sediment yield from the disturbed
area. The operator may assume a sedi-
ment yield of .1 acre-foot for each acre
of disturbed area. .The regulatory au-
thority is authorized to require great-
er sediment storage volume if- neces-
sary. A lesser sediment storage volume
to .035 acre-foot for each acre of dis-
turbed area may be authorized if the
operator demonstrates that sediment
removed by other sediment control
measures is equal to the reduction in
the pond sediment storage volume.
The, preamble to the proposed rules
supporting this Section is hereby in-
corporated by reference. 43 Fed. Reg.
41748 (Sept. 18, 1978).

The following comments were re-
ceived on Section 816.46(b).

Commenters requested technical jus-
tification for the option to construct
sediment ponds having acumulative
sediment volume from the drainage
area to 'the pond for a minimum of
three years. Commenters submitted no
data to refute the design option. How-
ever, commenters said the' majority of
ponds had an operational life of less
than six months, Commenters added
that this was not the case with sedi-
mentation, ponds serving reclaimed
areas, but few of the latter category
were required due to consistent attain-
ment df effluent limitations. Again,
,ommenters failed to submit data sup-
porting this assertion.

The final regulations include a
three-year minimum sediment storage
volume for ponds. Operators may use
the USLE to compute required sedi-
ment storage Voluine to capture sedi-
ment yield for a minimum three-year
period. As an alternative, operators
may compute sediment storage volume
based upon an initial requirement of
0.1 acre-foot for each acre of disturbed
area within the upstream drainage
area. These two options offer opera-
tors the flexibility to include site-spe-
cific variation in design of sediment
ponds.

A three-year minimum storage
volume is necessary to collect sedi-
ment during normal premining, and
reclamation operations under the Act,
Under prior state laws, the normal life
of ponds designed for contour mines
was usually from one to three years,
For area mines it was usually much
longer. Hill at 11 (1977). With the im-
plementation of the Surface Mining
Act, surface coal mining and reclama-
tion operations will generally occur
over a period much longer than three
years. Premining and actual mining
will normally occur over more than
one year. Further,.the pond may not
be removed until the disturbed areas
has been restored, the vegetation re-
quirements of Section 816.111-816.117
are met, and the drainage meets appli-
cable stream standards. Thus, a three-
year minimum storage volume Is not
an excessive requirement.

In particular, vegetation standards
require, as a minimum, vegetative
cover capable of stabilizing the soil
surface for erosion. Site-specific inves-
tigations in the western coal fields
have shown that such stabilization
may not occur within the first year or
two after mining, Gullies formed on
revegetated surfaces will often in-
crease sediment yield. Moreover, inter-
nal drainage to graded, topsoil and
seeded areas is possible. Hardaway and
Kimbal, Trip Report at 8, 12, 23
(1976). See also Dollhopt et al. 71-73
(1977). This type of extensive erosion
after mining requires that sediment
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ponds be designed with a minimum
sediment storage volume of three
years.

Moreover, data collected in Appala-
chia support a three-year sediment
storage volume. According to one
study, gullies can form after revegeta-
,tion causing erosion..Curtis and Super-
fesky at 157 (1978). In addition, mea-
surements of sediment accumulation
in debris basins show highest sediment
yield during the first six months fol-
lowing mining, with excess sediment
loads occurring within three years fol-
lowing mining. Curtis at 88 (1974). Ac-
cording to this study methods of
mining and handling spoil affect sedi-
ment yield, and so does the speed with
which vegetation is established. The
Office considered that this study ex-
amined surface mining prior to imple-
mentation of the standards of the Act.
Compliance with the Act should result
in a reduction of sediment yields from
surface mined lands. However, sedi-
ment yield is not only a function of
operating practices, but also of revege-
tation which is more a function of cli-
mate, terrain and soil type. Normally
in the east, revegetation will require,
at the minimum, six months to stabi-
lize the surface area with vegetation.
Curtis at 88 (1974). Naturally in the
arid west a considerably longer period
will be required for adequate stabiliza-
tion. Hardaway and Kimball at 8, 12,
23 (1976). All of these factors support
a pond design standard which incluaes
a sediment pond with a minimum
three-year sediment storage volume.

One commenter wanted to create a
larger sediment storage volume to
reduce the frequency of sediment
cleanout. The intent of this regulation
is to specify the minimum sediment
storage volume necessary for a well-
constructed sediment pond. According-
ly the word "minimum" is added to
clarify this point.

The use of the USLE for mined area
was questioned by several com-
menters. They contend that although
this method is well established for
sheet erosion losses, on argiculture
land, it may not be truly accurate or
useful in other areas. The Office has
decided to retain the option to use the
USLE to compute sediment storage
volume procedures since making the
USLE predictions is a well.established
and accepted practice of the engineer-
ing and scientific community. Meyer
at 3 (1975); Haan at 5.1 (1978); Wisch-
meir (1965): USDA, 1975, Procedure
for Computing Sheet and Rill Eroion
on Project Areas, SCS Technical, Re-
lease No. 5 (Rev.). The USLE recog-
nizes the effects of the primary envi-
ronmental and physiographic factors
causing erosion, without having to es-
tablish site-specific conditions through
field measurements of data.

The use of gully erosion rates and
sediment delivery ratio factors was
questioned by some commenters. The
Office has retained these require-
ments. The USLE considers only soil
lost by sheet erosion. Where gullies
are active, the eroded material must
be accounted for in determining the
sediment entering the pond. The SCS
Technical Release No. 32 Is one refer-
ence which gives procedures for deter-
mining the rate of gully development.
Sediment delivery ratio is defined as
D=Y/A where Y is the sediment yield
from a watershed and A Is the gross
erosion occurring on the watershed.
Gross erosion is the sum of a sheet
and rill erosion, gully erosion, and
stream erosion. On active and re-
claimed surface mines, sheet and ril
erosion are the principal components
of A. Haan and Barfield at 221 (1978).
The sediment delivery ratio is neces-
sary to account for eroded material
which is deposited prior to entering
the pond. Haan at 5 (1978); McKensie
at 4 (1977).

One commenter questioned whether
the regulatory authority should estab-
lish methods "for determining sedi-
ment storage volume." The Office
agrees that this is not the proper role
of a regulatory authority. Accordingly,
the regulation has been changed by
substituting the word "approved" for
"established." With this concept, the
operator will submit his methods for
review and approval by the regulatory
authority.

Commenters requested that refer-
ence and Justification for using the
USLE should be discussed. They
stated that accumulated sediment
volume can be estimated using the
USLE or forms thereof. According to
ommenters, methods using gully ero-

sion rates and sediment delivery
ratios, either singly or in combination,
which estimate sediment volume are
not commonly used for surface
mining.

Section 816.46(b)(1) authorizes the
use of the USLE, gully erosion rates,
and the sediment delivery ratio con-
verted to sediment volume using the
sediment density, or other empirical
methods derived from regional sedi-
ment pond stxjlles to determine the
sediment storage volume.

Haan and Barflield (1978). ch. 5, dis-
cuss soil erosion and sediment yield
similarities between surface mining
and agilcultural land. The similarities
are helpful since agricultural erosion
has been studied for many years re-
sulting in the development of proce-
dures for its prediction and control.
Soil erosion results when soil is ex-
posed to the erosive powers of rainfall
and flowing water. It is not possible to
conduct massive earth moving oper-
ations necessary for strip mining with-
out exposing soil to these erosive

forces. It is possible to use the USLE
to plan the surface coal mining and
reclamation operations so that sedi-
ment production can be reduced.
Through the use of properly designed
and constructed sediment detention
structures containing adequate storage
volume the adverse effects of mining
on stream water quality can be essen-
tially eliminated. (Haan and Barfield
at 5.1 1978).

Commenters questioned the selec-
tion of sediment storage volume equal
to 0.1 acre-foot for each acre of dis-
turbed area within the upstream
drainage area. Other commenters sug-
gested that the 0.1 value be reduced to
0.035. The Office has retained this sec-
tion of the regulations. This method is
provided.as an alternative choice to
minimize the amount of onsite study
for determining adequate sediment
storage volume. If the operator utilizes
on-site erosion and sediment control
measures, such as prompt and progres-
sive backfilling, prompt revegetation,
and upstream sediment traps, the reg-
ulatory authority may approve a sedi-
ment storage volume not less than
0.035 acre-foot for each acre of dis-
turbed area within the upstream
drainage area. To obtain the reduction
in sediment storage volume, the opera-
tor must show the sediment removed
by other control methods is equal to
the reduction in sediment storage
volume. Grim and Hill at 102 (1974).
Thus, a sediment storage volume of 0.1
acre-foot per acre of disturbed area is
the initial standard which can be ad-
justed downward to 0.035 upon proper
demonstrations by the operator. A
sediment storage volume of 0.035 acre-
foot for each acre of disturbed area Is
a nationwide minimum sediment stor-
age volume for sedimentation ponds.
Simpson, Westmoreland Resources,
comments on the Interim Final Rules,
page 1 (March 23, 1978); National Coal
Association, Comments, and data on
the proposed interim regulatory pro-
gram. Section 715.17(e)(1), Oct. 1977.
Robbins, Comments on the Interim
Final Rules, at 16, (March 15, 1978).

Commenters suggested the mini-
mum storage volume for sedimenta-
tion ponds was excessive. This volume
is composed of storage for the runoff
from the 10-year 24-hour precipitation
event, and 0.1 acre-foot of storage for
each acre of upstream disturbed area.
A settling pond must include both a
settling volume and a sediment volume
to hold Inflow for a sufficient period
of time to allow sediment to settle and
provide storage volume for such sedi-
ment Therefore, a settling volume
with a minimum detention time, and a
sediment storage volume have been
specified. Kathurla at 8 (1975); Grim
at 106 (1974); Ward at 2 (June 1978).

Comnmenters suggested the regula-
tions should require surface area crite-
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ria in design of sedimentation ponds,
particularly where necessary to meet
the effluent limitations. rhey cite
"Phsiochemcal Processes," by
Walter J. Weber, Jr., to support this
proposition. This discusses overflow
rate, detention period, terminal parti-
cles velocity and effective tank depth.
This reference discusses "the removal
of discrete particles in an ideal settling
tank," where inflow, outflow, surface
area, and volume are constant values
in a steady state process.

The Office agrees that surface area
is an important consideration in the
design of a sediment pond to achieve
and maintain water quality standards.
Surface area should be adequate to
provide both the required storage ca-
pacity and the sediment removal capa-
bility to achieve and maintain water
quality standards. Kathuria at 87
(1976). The Office believes, however,
that established criteria for sediment
storage volume and detention time will
result in adequate pond surface area
to meet water quality standards. This
determination is based upon the pre-
amble" discussion supporting Section
816.46(b) and (c) which is incorporated
herein by reference.

§ 816.46(c) Detention time.
This section of the final regulations

requires sediment ponds to be de-
signed, constructed and maintained to
detain, sediment laden water for a
period of time sufficient to allow the
water to come to rest and clarify' to
assure the discharge from'the. pond
meets water quality standards of the
Act. The average time design inflow is
detained in the pond is the theoretical
detention time. Haan at 6.6 (1978).
This measure of flow through velocity
is an essential design criterion for sedi-
mentation ponds. Haan at 6.6 (1978);
Hill at 11 (1976); Kathuria at 8, 56
(1976); Ward at 26 (1978); Janiak, Pu-
rification of Waters from Lignite
Mines, at 59 (1975); USEPA Erosion
and Sediment Control, Vol. 2, 51-79
(1976). 1

The final regulations establish a 24--
hour theoretical detention time as the
initial design detention time for sedi-
ment ponds. The regulatory authority
is authorized to lower the theoretical
detention time upon adequate demon-
strations by the person who conducts
the surface mining activity. In no
event may the regulatory authority
lower theoretical detention time from
24 hours without a demonstration that
water quality standards including ef-
fluent limitations will be achieved and
maintained. The regulatory authority
may require the pond design to in-
clude a theoretical detention time
above 24 hours t6 meet water quality
standards including effluent limita-
tions. The regulatory scheme recog-
nizes that to achieve the water quality
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standards of the Act, the operator
must consider site-specific conditions

- such as soil type, particle size, particle
specific gravity, slope, moisture condi-
tions and other physical conditions. In
addition, the final regulations recog-
nize the importance of pond inflow
and outflow design, and pond shape in
determining necessary detention time.
The preamble to the proposed rule as
clarified in the response to comments
on this section is incorporated herein
be reference. 43 Fed. Reg. 41748, Sept.
18, 1978.
, The following comments were re-

ceived on Section 816.46(c).
Most industry commenters suggest-

ed that the use of sedimentation
,ponds alone will not achieve EPA ef-
fluent limitations. Although some in-
dustry commenters concede that sedi-
ment ponds 'are the best technology
currently available, the same com-
menters add that even the use of such
technology will not achieve EPA efflu-
ent limitations. Commenters submit-
ted no independent field data to show
that properly designed sediment ponds
would not achieve effluent limitations.
Rather, commenters challenged the
data base, methodology, recommenda-
tions and conclusions of the Kathuria
study cited in the preamble to the pro-
posed rules, 43 Fed. Reg. 41748, Sept.
18, 1978.

In particular, regarding the initial
design criteria of a 24-hour theoretical
detention time for the water inflow
entering the pond from a 10-year 24-
,hour precipitation event,. commenters
suggested that this detention time
would not necessa ily result in a 94
percent removal efficiency which may
be necessary to achieve effluent limi-
tations. Commenters added that when
particles in the inflow are less than 20
microns, a sediment pond built to
OSM criteria will not settle out parti-
cles during high rainfall events. Corn-
menters suggested that pond efficien-
cy was more a functibn of surface area
and inflow sediment concentration
and velocity. According to corn-
menters, chemical treatment will prob-
ably be a requirement rather than
option to meet effluent limitations.
Environmental group cgmmenters said
sediment ponds were the best technol-
ogy currently available, but greater de-
tention times and surface area would
probably be required to meet effluent
limitations.

Sedimentation ponds are the heart
of the regulatory scheme. As discussed
previously sedimentation ponds are
the key to controlling sediment. None-
theless, as industry commenters point
out, sedimentation ponds alone may in
some cases be insufficient to achieve
and maintain applicable effluent limi-
tations. Therefore, the Office. has re-
quired the use of additional sediment

control measures If necessary to
achieve effluent limitations,

In addition to sediment ponds, oper-
ators must Use, as necessary, straw
dikes, rprap, check dams, mulches,
vegetative sediment filters, dugout
ponds, and other measures that reduce
overland flow velocity, reduce runoff-,
volume, or trap sediment to meet ef-
fluent limitations. The effectiveness of
such sediment control measures is well
documented. Grim and Hill at 101-115
(1974), Erosion and Sediment Control
59-72 (1976).

Moreover, disturbing the smallest
practicable area at any one time
during the mining operation through
progressive backfilling and grading,
timely revegetation, retaining sedi-
ment within disturbed areas, and di-
verting runoff using protected chan-
nels or pipes through disturbed areas
will effectively reduce sediment laden
flow to sediment ponds thereby de-
creasing pond maintenance and in-
creasing overall efficiency of sediment
control measures employed. Grim and
Hill at 101-115 (1974), Erosion and
Sediment Control 59-72 (1976).

As comnmenters have repeatedly said,
such sediment control measures will
effectively reduce sediment laden flow
from surface coal mining and reclama-
tion operations. West Virginia Surface
Mining and Reclamation Association,
Comments on Interim Rules, Section
715.17(e) at 6 (1977), West Virginia De-
partment of Natural Resources, Com-
ments on Interim Rules, Section
715.17(e) I of 2 (1977).

The final design criteria for sedi-
mentation ponds, in conjunction with
other-sediment control, are intended
to'achieve the water quality standards
of the Act. The sediment pond design
criteria requiring inflow detention
time are critical to effective perform-
ance of sediment ponds. Under the
final regulations, a 24-hour theoretical
detention time for water inflow or
runoff entering the pond from a 10-
year 24-hour event is established as
the threshold criteria for sediment
ponds..

The regulatory authority may re-
quire additional detention time if nec-
essary to achieve effluent limitations,
Similarly, the regulatory authority
may approve a lower detention time to
10 hours, when the person who con-
ducts the surface mining activities can
demonstrate that the process will
achieve and maintain effluent limita.
tions and is harmless to fish, wildlife
and related environmental values,

The detention time requirements are
based upon the following technical lit-
erature and comments. In 1976, EPA
commissioned a study of nine selected
sediment ponds in the States of Penn-
sylvania, West Virginia and Kentucky.
Kathuria, Effectiveness of Surface
Mine Sedimentation Ponds (1976).
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The conclusions and recommendations
of this study demonstrate the need for
and timelines of the final design crite-
ria for sediment ponds. According to
the study, construction of ponds not in-
accordance with approved plans and
specifications and poor subsequent
maintenance of the ponds were the
two major .I actors contributing to
their poor performance. Moreover, the
investigators found that timely remov-
al and disposal of accumulated sedi-
ment, cleaning of clogged outflow
pipes, repair of emergency spillways
and embankment repair are extremely
important for the proper functioning
of sediment ponds and .are usually
overlooked. Kathuria at 3 (1976).
Thus, the final regulation for sedi-
ment ponds are essential to assure
that sediment ponds are properly de-
signed, constructed and maintained to
achieve the water quality goals of the
Act.

The study identified, three ponds
which achieved EPA effluent limita-
tions during both baseline (non-storm
conditions) and storm conditions.
Kathuria at 47, 48 (1976). Based upon
these and other collected data which
show that removal efficiency is a func-
tion of detention time, the study rec-
ommended that sediment ponds be
designated and. constructed with at
least a 10-hour actual detention time.
Kathuria at 8, 56 (1976).

Studies of actual pond detention
time versus theoretical detention time
have shown actual detention time to
be 30 to 70 percent of theoretical de-
tention time with most ponds falling-
into the lower category. Hill at 11
(1976). Assuming ponds are approxi-
mately 50 percent efficient, to achieve
an actual detention time of 10 hours,
as recommended by Kathuria, ponds
should be designed with a theoretical
detention time of approximately 20
hours. According to data collected by
Kathuria, the pond will have a remov-
al efficiency of 90 percent with this
detention time. Accordingly to a simu-
lation model run by Ward, removal ef-
ficiencies greater than 90 percent may
be required if water quality standards
are to be achieved. Ward at 30 (1978).
Since according to Kathuria data, re-
moval efficiency begins to level off at
approximately 24 hours theoretical de-
tention time because of the additional
time required to settle particles less
than 20 microns, the Office has decid-
ed to establish a 24-hour theoretical
detention time as the initial design
standard for sediment ponds.

Regarding industry's contention
that when even small amounts of in-
coming sediment are less than 10 or 20
microns in size, effluent limitations
will not be achieved, the Office em-
phasizes that three of the hine ponds
tested by Kathuria met effluent limi-
tations during baseline and rainfall
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events with inflow containing sedi-
ment in the 10 to 20 micron particle
size range. Kathurla at 89-100 (1976).

In addition, using Stoke's Law,
which is an Idealized formulation rec-
ognized as basic to all settling theory,
a 20-micron particle would settle at a
rate of approximately 2.4 ft/hr at 10
degree C, therefore falling 57 feet in a
24-hour period. A 10-micron particle
under the same conditions settles at
approximately 0.6 ft/hr. falling 14.4
feet in 24 hours.

Of course, short-circuiting and eddy
currents make the real world situation
different from the ideal situation ex-
pressed by the Stoke's Law approach.
Assuming the pond to be approximate-
ly 50 percent efficient, the average
actual detention time (as opposed to
the theoretical 24-hour detention
time) would be 12 hourM Twelve
actual hours detention time should be
ample to remove the 20-micron parti-
cles and most of the 10-micron parU-
cles. For the majority of the runbff
events, the detention time achieved
will be significantly higher than 24
hours, thus offering additional remov-
al capability. The Office believes,
therefore, that sediment ponds will
generally be effective in removing par-
ticles 10 microns and larger.

To the extent that inflow volume or
sediment concentration become fac-
tors in failing to achieve water quality
standards, operators should consider
locating ponds out of perennial
streams and utilize measures to con-
trol the inflow rate to sediment ponds.
For example, Kathurla found that
Pond 2 which met effluent limitations
had the benefit of initial settling of
inflow in a pit area. The surge effect
from a raifall event was reduced by
controlled pumping of Influent to the
pond. Pond 6 also had a portion of the
inflow pumped from the mining pit
area to the sediment pond. Kathurla
at 22, 31-34 (1976). Other measures
can also be applied to reduce the surge
effect of a rainfall event Erosion and
Sediment Control 59-72 (1976), Grim
and Hill 101-115 (1974), Hill at 14
(1976).

With the proper design construction
and maintenance of sediment control
measures including sediment ponds,
the Office believes that water quality
standards of the Act can be met. To
the extent that particle size distribu-
tion precludes attainment of water
quality standards even with applica-
tion of these sediment control meas-
ures, the operator must use floccu-
lants to achieve water quality stand-
ards. Hill at 6 (1976).

The Office emphasizes that Con-
gress was well aware that best technol-
ogy for sediment control could neces-
sarily include the use of flocculants. In
discussing best technology currently
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available, the House Committee on In-
sular Affairs stated:

One example of the best available tech-
nology for sediment control. which Is appli-
cable throughout the United States and can
be used on a mine-by-mine or a multiple-
mine basis, Is that technology employed at
the surface coal mine of the Washington Ir-
rigation and Development Company. This
mine is located in the Hanaford Creek
drainage, south of Centralla, Washington.
The general geographic characteristics of
this area are common to other coal
are.s.... In this instance, in order to meet
year-round water quality standards for ml-
grating fish. the company designed a rela-
Uvely inexpensive method of settling virtu-
ally all of the sediment in the surface
runoff from the mining operation. Several
s~ets of double siltation entrapment ponds
were constructed on the small tributaries
leaving the mine property. Elimination of
sediment loads is achieved through a two-
stage procem, with the initial gravity set-
tling occurring In the first pond and the In-
troduction of a biologically inert flocculat-
ing compound Into the flow between ponds.
This results in a discharge that contains
even less silt than the normal background
flow... H. Rept. 95-218, 114, 115 (1977).

Thus, Congress clearly contemplatd
the use of flocculants to achieve water
quality standards. Further, Congress
Intended that such innovative technol-
ogy should be transferred to other
coal fields. In this regard, the Commit-
tee added:

This technology sets a standard for the In-
dustry and is representative of the innova-
tion the mining industry can achieve when
required to meet specific water standards as
a precondition to operation. It should be
noted that this approach Is applicable not
only In area-type'alning situations but also
In the mountain mining operations in the
Appalachian coal flelds, where such facili-
ties might serve more than one specific
mine site in a small drainage area. 7H. Rept
95-218, 115 (1977).

Moreover, the Committee was well
aware that control costs would in-
crease with the use of flocculants.
Nonetheless, the Committee stressed
that achieving water quality standards
must be the guiding principle under
the Act. To remove any doubt with re-
spect to whether water quality stand-
ards should yield to cost consider-
ations, the Committee said:

The bill requires that the standard for
siltation control should be the best available
technology in recognition that the applica-
tion of such technology might well increase
present siltation control costs of some mine
operations. However, the Committee reject-
ed the notion that the standards should be
adjusted to what individual mine operators
state they can or cannot afford. The Com-
mittee's action requires the adjustment of
operation to the environmental protection
standards rather than the opposite. With
this approadh, the Committee believes that
operators will find the right combination of
techniques to meet the siltation on the most
cost-effective basis. H. Rept 95-218, 115
(117).
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Thus, Congress intended that opera-
tors use -flocculants if necessary to
achieve and maintain water quality
standards.

Congress' belief that flocculants are
available to effectively control sedi-
ment in the submicron size range is
buttressed by testimony on flocculants
received during public hearing on the
proposed rules. -During hearings in
Charleston, West Virginia, a vendor of
such chemical agents testified to their
effectiveness in facilitating the cap-
ture of submicron size sediment.
Public Hearing 450-459 (Oct. 26, 1978)
Therefore, the Office has included
flocculants as best technology current-
ly available if necessary to achieve and
maintain water quality standards

Commenters suggested that the
term detention time be more precisely
defined in the regulations. Theoretical
detention time is determined by a
flood routing procedure for the design
event. Haan, at 2.91, 4, 8, and 4-17, 6.6
(1978). The routing procedure bal-
ances the design, release rate -and the
available storage (settling storage).
The balance achieved assures that
water will be released rapidly enough
to prevent overtopping the dam, and
that it will be released slowly enough
to allow proper settling for the design
event. Soil Conservation Service Na-
tional Engineering Handbook Chapter
15 and 17 (1971). As the release rate is
decreased,, the amount of storage is in-
creased and the outflow hydrograph is
lengthened (because the settling stor-
age is released over a greater length of
time). The net effect qf a smaller re-
lease rate is greater distance between
the centroids of the inflow and out-
flow hydrographs, thus, giving a larger
theoretical detention time. The, deter-'
mination of the centroid (of the out-
flow hydrograph) is an analytical pro-
cedure discussed in Haan and Barfield,
at 6.6 (1978).

Commenters questioned the selec-
tion of a 10-year 24-hour precipitation
event as the design criterion for a sedi-
ment pond.

The selection of a 10-year 24-hour
precipitation event as the inflow
design criterion for sediment ponds is
based upon Section 515(b)110)(B) (i) of
the Act which requires the Office to
assure that additional contributions of
stream flow do not exceed applicable
Federal'law. Under th Clean Water
Act, EPA effluent limitations are ap-
plicable to coal mining operations, 40
CFR Section 434. According- to EPA
regulations, treatment facilities to
meet such effluent limitations should
be constructed to include the volume
which would result from a 10-year 24-
hour precipitation event. See also
Grim at 241 (1974). To assure a uni-
form regulatory scheme and enable
the regulatory authority to. measure
compliance with both EPA effluent
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limitations and OSM standards, the
Office has decided that sediment
ponds should be designed to control a
10-year 24-hour precipitation event.
This should also reduce the regulatory
burden on the operator by eliminating
confusion between EPA regulations
and OSM regulations.

Commenters questioned the require-
ment that chemical treatment process-
es be designed by a professional engi-
neer. Commenters specifically ques-
tioned the ability of even- a few profes-
sional engineers to properly design
chemical treatment processes. They
also 'noted that EPA does not require
that a profesional engineer design
treatment processes. This Office also
determined that designing processes
for chemical treatment of'water will
require -special expertise. Accordingly,
the Office removed the restriction,

.thus permitting the operator to use
the services of any qualified persons.

Conmenters. questioned whether
qualified operators approved by the
regulatory authority should operate
chemical treatment processes. Com-
menters said that approval by the reg-
ulatory authority was not necessary.
Other commenters were concerned
about apparent conflict with recent
UMW wage contract agreements.
Other commenters said OSM was
without statutory authority to require

- certification of waste-water treatment
operators.

The Office has decided to delete the
requirement for a qualified person ap-
proved by the regulatory authority to

* operate a treatment process. This ad-
ditional flexibility should avoid any
conflicts with UMW wage contract
agreements. It is emphasized, however,
that operators have the burden of
achieving and maintaining effluent
limitations. The operator is therefore
respdnsible for selecting a qualified
person to operate a chemical treat-
ment process to meet such limitations.

A few commenters suggested remov-
al of "chemical" in reference to, treat:
ment processes. Commenters said that
inclusion of "chemical" in the regula-
tions would decrease development of
alternative methods, because the term
"chemical" excluded other methods
which were mechanical, or electrical.

The Office has retained this termi-
nology. Alternative sediment control
measures are permitted under Section
816.45 and 816.46. Chemical treatment
which may include flocculants is an
option chosen by the operator if ap-
proved by the regulatory authority.
Chemicals used as flocculants include
both organic and inorganic compounds
that effectively cause the coalescing of
individual particles and their resulting
increased rate of settling.

§ 816.46(d) Dewatering.
This Section of the final regulations

requires a non-clogging dewatering
device (which can be a principal spill-'
way) to achieve and maintain the re-'
quired theoretical detention time. The.
dewatering device and the principal
spillway are required to pass the
runoff resulting from a 10-year 24-
hour precipitation event without use
of the emergency spillway. If the
design flow passes through the emer-
gency spillways, there Is no practical
way to detain It. Thus, the detention
time would be Inadequate. P or this
reason, flow through the emergency
spillway Is restricted to precipitation
events exceeding the 10-year 24-hour
event. Erosion and Sediment Control-
Surface Mining in the Eastern United
States, Vol 2 at 55-80 (1976); Hill at 17
(1976); Haan, ht 6.1-6.27 (1978).

The sediment pond dewatering
device may be designed in a number of
ways. One method is to place the inlet
of the principal spillway (usually a
pipe spillway) at the elevation of the
required sediment storage. A second
method would be to place the inlet of
the principal spillway at an elevation
above the required sediment storage
elevation. If this latter alternative Is
selected, sediment cleanout would not
be necessary when sediment accumu-
late to 60 percent of the required sedi-
ment volume. However, the rcduction
in settling storage must not reduce the
actual detention time below the theo-
retical detention time.

§ 816.46(e) Short-circuiting.
This section of the final regulations

requires each person who conducts
surface mining activities to design,
construct and maintain sedimentation
ponds to prevent short-circuiting to
the extent possible. Short-circuiting Is
defined as a process which transports
sediment through a pond In less than
the detention time required for sedi,
ment to settle out. Short-circuiting
can be caused by improper pond con,
struction, Wgh velocity jet action of
incoming water, wave action and inlet
and outlet design. Hill at 10 (1970);
Kathuria at 84 (1976).

Methods of preventing short-circuit-
ing include baffles, partitioning the
pond into chambers, maintaining a
length to width ratio of five to one,
constructing an energy dissipator at
the pond entrance, modifying the
inlow, or adding two or more basins In
series. Erosion and Sediment Control-
Surface Mining in the Eastern United
States, at 68 (1976). See also Ward, at
57 (1977); Janlak, at 59 (1975); Kath-
uria at 58 (1976).

Commenters said it is impossible to
"prevent" short-circuiting. Therefore
the regulations should require only
that operators "minimize" short-cir-
cuiting.

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979-



To accommodate this concern while
at the same time assure an enforceable
standard, the Office has modified the
language of the regulation to require
that operators prevent short-circuiting
to the extent possible. Thus, the
burden is on the operator to show that
all available methods have been uti-
lized to prevent short-circuiting.

§ 816.46(f) Effluent limitations.
This section of tile final regulations

provides that the design, construction
and maintenance of sedimentation
*ponds or other control measures will
not relieve the person from compli-
ance with applicable effluent limita-
tions contained in 30 CFR 816.42. The
additional design flexibility provided
to operators is thus coupled with the
responsibility to achieve and maintain
water quality standards. This mini-
mum requirement is mandated by Sec-
tion 515(b)(10)(B)(i) of the Act which
provides that in no event may this
Office authorize the discharge of sus-
pended solids in excess of require-
ments set by applicable state or Feder-
al law. See also 121- Cong. Rec.,6201
(1975).

Commenters suggested that opera-
tors should be relieved from compli-
ance with effluent limitations if the
design criteria for sedimentation
ponds were met. Many of the same
commenters said there should be mini-
mal or no design criteria for sedimen-
tation ponds.

As stated previously the Office is
without duthority to relieve operators
from compliance with Section
515(b)(10)(B)(L) of the Act. Further,
as a result df extensive industry com-.
ment, considerable flexibility has been
added to the final regulations. For ex-
ample, pond detention times and sedi-
ment storage volume may be lowered
upon proper demonstration. In addi-
tion, no surface area requirements are
included in the design criteria. These
modifications have been made because
industry has said It should have the
flexibility to use alternative means to
meet effluent limitations. With this
additional flexibility, operators and
their engineers will need a guiding lim-
itation to properly design, construct
and maintain sediment ponds. More-
over, the Office must be assured that
the measures approved by the regula-
tory authority are effectively control-
ling the discharge of suspended solids.
The effluent limitations provide this
essential standard to measure the ef-
fectiveness of the sediment control
system.

§ 816.46(g) and (i) Principal and emergen-
cy spillway.

The final regulations require the
design, construction and maintenance-
of principal and emergency spillways
to safely pass a 25-year, 24-hour pre-
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cipitation event or larger event spec-
fied by the regulatory authority. As
provided in Section 816A6(d). the prin-
cipal spillway must dewater the sedi-
ment pond at a rate to achieve and
maintain the required detention time
during a 10-year, 24-hour precipitation
event. To assure that the emergency
spillway is used only for precipitation
events exceeding a 10-year, 24-hour
event, the final regulations prohibit
any discharge through the emergency
spillway during the passage of runoff
resulting from such an event and
lesser events. The minimum capacity
of the emergency spillway should be
that required to pass the runoff froni
a 25-year. 24-hour event less any re-
duction due to flow in the principal
spillway. Erosion and Sediment Con-
trol, Vol. 2, 50-69 (1976); Haan, 6.26-
6.27 (1978); SCS, Pond 278-313 (1977).

Commenters questioned whether the
regulatory authority should specify
spillway grades and water velocities.
These commenters said that the regu-
latory authority should assume liabili-
ty in case of failure. In consideration
of these comments, the final regula-
tions permit the operator to select
spillway grades and velocities with
final approval resting with the regula-
tory authority. The purpose of the
grade and velocity requirements is to
provide protection against downstream
scouring by released water. This modi-
fication recognizes that the operator
has the responsibility to design a safe
sediment control system and bears la-
bility in the event of failure.

Commenters questioned whether
only events greater than the 10-year,
24-hour magnitude- were permitted to
pass over the emergency spillway.
Some commenters Interpreted the pro-
posed regulations to allow a "lesser
precipitation event" to pass throught
the emeregency spillway. The intent
at the final regulation is to provide for
the detention of any and all events
less than or equal to the 10-year, 24-
hour event, for the required time
period. For example, the emergency
spillway may not be located at an ele-
vation where the 5-year, 24-hour pre-
cipitation event might be discharged
through the spillway. Such action
would short-circuit the detention time
for the runoff volume of the 10-year,
24-hour precipitation event. Grim at
241 (1974); Erosoii and Sediment Con-
trol as 65 (1976); Harm at 6.27 (1978).

§ 816.46(h) Sediment removal.
This section of the final regulations

provides for the timely maintenace of
sediment ponds. A properly designed
sediment pond poorly maintained will
not achieve water quality standards.
Kathuria at 3, 47, 48 (1976). To assure
that the sediment pond contains ade-
quate unoccupied sediment volume,
sediment must be removed from sedi-
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ment ponds when the volume of sedi-
ment accumulates to 60 percent of the
design sediment storage volume. The
regulatory authority Is authorized to
allow sediment removal when the per-
manent sediment storage is decreased
to 40 percent of the total sediment
storage volume If additional sediment
storage volume is provided above that
required for the design sediment stor-
age and theoretical detention time is
maintained.

These requirements are necessary to
assure that the pond has adequate
sediment storage as a reserve for
future precipitation events inasmuch
as runoff events are not entirely pre-
dictable. Additionally, the remaining
water volume (40 percent of required
sediment volume) reduce the velocity
of inflows and allows for resuspension
of previously settled sediment. When
resuspension occurs; the concentration
of suspended solids exceed the concen-
tration of the inflow to the pond. Ero-
sion and Sediment Control-Surface
Mining, the Eastern United States VoL
2 at 53 (1976); Hill at 11, 13, 14 (1976);
Kathurla, Effectiveness of Surface
Mine Sedimentation Ponds, EPA-600/
2-76-17 at 3 (1976); Haan at 6.1-6.27
(1978).

Commenters questioned sediment re-
moval requirements. Some com-
menters want to utilize 100 percent of
the storage volume for sediment prior
to cleanout while others suggested 70,
80 or another percentage without
technical justification.

The Office has decided to retain
the sediment "removal requirements.
Timely removal and disposal of accu-
mulated sediment is extremely impor-
tant for the proper functioning of a
sedimentation pond. This maintenance
s too often overlooked. Kathuria at 3,

25, 28, 31 (1976). Actual operational
experience show that some sediment
ponds fill up with sediment after only
one moderate storm. Grim at 106
(1974).

A number of studies have recom-
mended criteria for timely removal of
sediment from ponds. One commenta-
tor said ponds should be cleaned when
storage capacity is reduced to 40 to 50
percent of design capacity. Hill at 11
(1976). Another commentator recom-
mends that ponds should require
maintenance when 60 percent full.
Grim at 106 See also Erosion and Sedi-
ment Control, Vol 2 at 53 (1976).
Based upon those studies and to
assure effective maintenance of sedi-
mentation ponds, the Office has decid-
ed to require removal when sediment
accumulation reaches 60 percent.

Commenters requested guidance on
the proper disposal of sediment re-
moved from ponds.

Normally, sediment is fine-grained
material which has a high water con-
tent, and is difficult to handle. After
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being removed from the pond, sedi-
ments are usually placed in a sump.or
buried during spoil replacement.

§ 816.460) Freeboard.
This section of the final regulations

requires a one-foot freeboard above
the Water surface in the pond with the
emergency spillway flowing at design
depth. The purpose of freeboard is the
protection of the embankment against
overtopping created by wave action.
U.S.D.A. Technical Release No. 60,
"Earthdams and Reservoirs," Erosion
and Sediment Control, Vol. 2 at 65
(1976); SCS (No.) Pond 378-2. (1977);
Grim at 241 (1974).

Commenters -suggested deleting the
freeboard requirements. They said
freeboard requirements are specified
by MSHA for large ponds, and should
not be included in these regulations.
Commenters did not provide any infor-
mation on other methods to prevent
overtopping created by wave action.
Therefore, the comment was rejected.

§ 816.46(k) Embankment settlement.
This section of the final regulations

requires the construction height of
the dam to be increased a minimum of
five percent over the design height to
allow for settlement. The regulatory
authority may authorize an exemption
from this requirement if it has been
demonstrated that the material used
and the design will ensure against all
settlement. Erosion and Sediment
Control at 69 (1976); SCS (No.) Pond
378-2 (1977).

Commenters suggested deletion of
Section 816.46(k). The commenters
stated that. section 816.46(j) and Sec-
tion 816.46(p) effectively considered
the intent of this section by using the
term "settled embankment." Other
commenters suggest that the require-
ment apply only to the embankment
In the immediate vicinity of the emer-
gency spillway. Because settlement of
an earth embankment is uncertain, an
overage is included for safety. The,
value of five percent may still be insuf-
ficient if the construction methods
will not meet the criteria specified for
compaction. Soil Conservation Serv-
ices Practice Standards 378-Pond at
378-2 and 378-7; USDI Bureau of Ree-
lamation at 202 (1960). In such cases
the designer should make the appro-
P'riate design allowances. The reten-
tion of this section is necessary to pro-
tect against failure of embankments.

§ 816.46(1) Minimum top width.
This section of the final regulations

establishes a minimum top width for
embankments.

Oie commenter suggested a narrow-
er width, to avoid the possibility that
traffic would use the embankment for
a roadway:
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Pond design criteria established by
the Soil Conservation Service Stand-
ard Practice 378 were followed as mini-
mum requirements. The embankment
is to provide additional -mass for em-
bankment stability. U.S.D.A., Techni-
cal Release No. 60. "Earth Dams and
Reservoirs," p. 51. 5.5 (1976); SCS'

cN) Pond 378-3 (1977).

§ 81 6.46(m) Embankment side slopes*.
To assure embankment stability,

this Section of the final regulations re-
quires the combined upstream and
downstream side slopes of the settle-
ment embankment to be not less than
1v=5h with neither steeper than lv.2h.
SCS (No.) Pond 378-2 (1977).

Commenters suggested deletion'of
side slope criteria as specified
816.46(m). They suggest that an over-
all safety factor should control side
slope -gradient. While the embankment
stability analysis may allow slopes
steeper than 1v.2h, the procedure re-
quires an intensive geologic investiga-
tion and testing. The side slope.crite-
ria specified for small ponds is stand-
ard for most small dams and has
proven adequate. The Office considers
this alternative design a sounder ap-
proach, as many designers do not have
the facilities to perform complex in-
vestigations. This slope criteria, also
provides additional protection against
erosion due to impacting rain and
.runoff. Moreover, the slope is not so
steep as to impede good surface stabili-
zation by vegetation.

§ 816.46(n) Embankment foundation.
This Section of the final regulations

requires the embankment foundation
to be cleared of all organic matter
with surfaces sloped to .no steeper
than lv:lh and the entire foundation
surface scarified. SCS (No.) Pond 378-
1, 7 (1977); Erosion and Sediment Con-.
trol, Vol. 2 at 69 (1976).

Commenters suggested deletion of
the Iv.lh slope" criteria between the
foundation and the embankment ma-
terials, because such requirements will
result in occupation of excessive areas
by the foundation. The Office has re-
tained this section of the regulations.
The basic concept for .this specifica-
tion is to ensure an adequate seal be-
tween the excavated slope of, the foun
dation and the embankment materials,
both on the bottom 'and *the side
slopes. Steeper slope -criteria could
result in additional shear at this im-
portant junction. The requirement is
retained to ensure the creation of an
adequate and safe junction of these-
two materials. SCS (No.) Pond 378-2
(1977).

§ 816.46(o) and (p Fill material.
-These Sections of the final regula-

tions require fill material to be free of
sod, large roots, and other large vege-

tative matter, and frozen soil, and In
no case may coal processing waste be
used. The placing and spreading of fill
material must be started at the lowest
point of the foundation. The fill must
be brought up in horizontal layers of
such thickness as Is required to facll-'
tate compaction and meet the design6
requirements of the regulation. SCS
(No.) Pond 378-7 (177); Erosion and
Sediment Control, Vol. 2 at 69 (1976).

Commenters requested permission to
use coal processing wastes as a fill ma-.
terial in embankment construction.
The commenters said coal processing
waste could serve as a supplement to
embankment materials in areas where
soil and rock material were limited.
The use of the waste would also allow'
a desirable use for these products.

Coal processing waste may not be
used to construct embankments. Sev-
eral problems are involved in using
coal processing wastes. See the pream,
ble discussion under coal waste em-
bankments. (Section 816.81-88) and
disposal of excess spoil (Section
816.71-74). Due to the difficulty in ob-
taining the required compaction, thin
lift thickness is usually required.
Other problems are the potential for
spontaneous combustion resulting
from the inflammable nature of the
waste and the potential for acid and
toxic forming material within the
waste. For these reasons, coal process-
ing waste was not included in the list'
of approved construction materials.
See also McKenzie, at 3, 4 (1976).

Commenters said autlorlzing the
regulatory authority to specific lift
thickness and compaction require-
ments was beyond the scope of the
Act.

Section 515(b)(10)(B)1i1) of the Act
provides that sedimentation ponds
must- be constructed as designed and
alpproved in the reclamation plan.
This provision of the Act is intended
to assure that the regulatory authori-
ty has the authority to require the
design of sediment ponds to meet the
requirements of the Act. Moreover,
Section 510(a) authorizes the regula-
tory authority to grant, require modl-
fication of or deny plans to construct
sediment ponds. The Office therefore
believes the Act authorizes the regula-
tory authority to specify lift thickness
and compaction requirements for sedi-
ment ponds. Such measure are-essen-
tial for erosion control and stability.
SCS (No.) Pond 378-7 (1977).

§ 816A6(q) Embankments greater than 20
feet in height.

This section of the regulations estab-
lishes more stringent design standards
if the pond embankment is more than'
20 feet in height or has a storage
volume of 20 acre-feet or more. Under
either of these conditions, the combl-'
nation of principal andt emergency
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spillways must safely- discharge the
runoff from a 100-year, 24 hour pre-
cipitation event or larger event as
specified by the regulatory authority.

The embankment must also be de-
signed with a static safety fdctor of at
least 1.5 or higher safety factor as de-
termined by the regulatory authority.
Further, appropriate barriers must be
provided to control seepage along con-
duits that extend- through the em-
bankment. Finally, the criteria of the
Mine Safety and Health Admini tra-
tion as published in 30 CFR 77.216
must be met. SCS (No.) Pond 378-2-3
(1976); Erosion and Sediment Control
VoL 2 at 59-69 (1976); SCS Technical
Release No. 60, at 5.1 and 5.4. See also
preamble discussion to Section 816.72
incorporated herein by reference.

Commenters questioned the need for
additional design criteria for large
dams.

The general design criteria for prin-
cipal and emergency spillways, and
embankments are drawn from techni-
cal literature which distinguishes be-'
tween large and small sediment ponds.
SCS (No.) Pond 378 (1977); Grim at
239 (1974).

To prevent more extensive damage
to public health and safety and the en-
vironment resulting from a failure of a
dam capable of releasing a large
volume of water, the Office has decid-
ed to impose additional safety require-
ments for such structures.

§ 816.46(r) Engineering.
This Section of the final regulations

requires each pond to be designed and
inspected during construction under
the supervision of and certified after
construction by a registered engineer.
This requirement is mandated by Sec-
tion 515(bX10) of the Act to assure the
proper design and construction of
ponds.

A comnmenter suggested that the
pond might be inspected and certified
by a qualified person, other than a
professional engineer. Another corn-
menter suggested that the regulations
include a list of individual items to be
inspected and certified. Such areas
would include concept, design, con-
struction activities, and inspection cer-
tification.

Sedimentation ponds are the key
sediment control structures required
in the final regulations. In the past
many sediment ponds have been
poorly designed and constructed.
Sometimes ponds were adequately de-
signed but not constructed in accord-
ance with approved plans. This has
caused severe erosion and downstream
damage, as well as the failure to meet
water quality standards. Kathuria at
3, 47, 48 (1976).

Congress was well aware of the im-
portance of the proper design and con-
struction of sediment ponds. To assure

that water quality standards were met
by surface coal mining and reclama-
tion operations, Congres explicitly re-
quired sediment ponds to be certified
by a qualified engineer. To implement
this congressional directive, the Office
has required that each sedimentation
pond must be designed and inspected
during construction under the supervi-
sion of a registered engineer. The op-
erator must have proof of such engi-
neering supervision.

Further, after construction is com-
pleted, a registered engineer must cer-
tify the sediment pond as conforming
to the approved design requirements.

§ 816.46(s) Stabilization of embankment.
This Section of the final regulations

requires the entire embankment In-
cluding surrounding areas disturbed
by construction to be stabilized with a
vegetative cover or other means. Ero-
sion and Sediment Control, Vol. 2 at
71 (1976); SCS (No.) Pond 378-8
(1977).

After removal of the sediment pond,
the area must be regraded and revege-
tated in accordance with Sections
816.100, 816.105 and 816.111-816.117
unless the pond is approved for post-
mining land use. In this event, the
pond must comply with the require-
ments for permanent Impoundments
in Section 816.49 and 816.56.

Commenters suggested modifica-
tions to 816.46(s) concerning stabiliza-
tion of the embankment. One com-
menter suggested that graded be re-
placed with "stabilized." The Office
found this suggestion acceptable be-
cause It permits the operator to
employ methods other than grading
alone. This intent was previously men-
tioned in the preamble to 816.45(b).
The Office believes that temporary
vegetation should be used initially,
until the permanent vegetation can be
established. Permanent vegetation for
sedimentation ponds should include
the sod-forming grasses and should ex-
clude woody plants.

§ 816.46(t) Inspections.
This Section of the final regulations

requires all ponds to be examined for
structural weakness, erosion and other
hazardous conditions in accordance
with 30 CFR 77.216-3. With approval
of the regulatory authority, dams not
meeting the criteria of 30 CFR 77.216-
3 must be examined at least four times
per year.

Commenters were opposed to weekly
inspections for. all ponds including
those not meeting the size or other cri-
teria in accordance with MSHA re-
quirements 30 CFR 77.2163. According
to commenters the small size and brief
duration of these impoundments make
weekly examinations for structural
weakness, erosion, and other hazard-
ous conditions unnecessary.

The Office has decided to modify
this Section to allow for inspections on
a less frequent basis. Since the ponds
are small and have been designed and
constructed according to Section
816.46, weekly inspection and subse-
quent reporting required under MSHA
for large impoundments might have
no significant value.

§ 816.46(u) Removal of sedimentation
ponds.

This Section of the final regulations
provides that no pond may be removed
until the disturbed area has been re-
stored and the vegetative require-
ments of Section 816.111-816.117 are
met. Additionally, the drainage enter-
ing the pond must meet applicable
State and Federal water quality re-
quirements for receiving streams.

Commenters questioned when ponds
might be removed. Some commenters
read the proposed regulations to pro-
hibit sediment pond removal until
such time as pond influents met efflu-
ent limitations. As discussed more
fully in the preamble to Section 816.42
which is incorporated herein by refer-
ence, sediment ponds may be removed
after revegetation requirements have
been met. and after pond influent
meets applicable State and Federal
water quality requirements for receiv-
ing streams.

One commenter said bonds should
be retained as protection against oper-
ator abandonment of a sedimentation
ponds.
'The Office believes there is suffi-

cient control within the regulation for
the regulatory authority to approve
any changes or amendments pertain-
ing to long term control.

Another commenter requested that
the landowner should have a role in
determining the postmining use of the
sedimentation pond. The Office inter-
prets this comment to apply to cases
where the landowner is not the opera-
tor. Such decisions would have to be
mutually agreed upon by the two par-
ties and in accordance with approved
postmlning land uses.

§ 816.47 Hydrologic balance: Discharge
structures.

(1) Authority for this Section is
found in Sections 102; 201; 501, 503;
504; 515(b)(2), (3), (4), (10), (17), (18),
(21), (23) and (24) of the Act.

(2) The requirements of Section
816.47 are intended to minimize ero-
sion from mining operations by requir-
Ing control of water runoffs which
have high velocities and can scour un-
protected channels of receiving
streams and cause uncontrolled ero-
sion. Scouring can destroy the aquatic,
biotic communities of the receiving
stream in the immediate discharge
area as a result of physical factors,
such as trauma, displacement and de-
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struction of habitat, and it can ad-
versely impact water quality and ecol-
ogy for large distances downstream as
a result of excessive suspended materi-
al. (See the discussion in the Final EIS
at Part III-B) Most biological effects
of suspended materials are also physi-
calin character, including asphyxia-
tion by the mechanical blockage of
respiration, inhibition of photosynthe-
sis by the obstruction of sunlight, and
the irritation of gills, which may
render the affected organisms more
readily susceptible to infections. Hyne;
H.B.N., 1970, pp. 443-450; and Wilber,
C.G., 1969, p. 261. The regulations
identify devices generally applicable
for dissipating water energy and pre-
venting scour. Flexibility is provided
for use of any acceptable method or
combination of methods that wl pre-
clude channel deeping or enlargement.

(3) Several commenters suggested
that the reference to surge ponds be
omitted as a means to control dis-
charges from sedimentation ponds.
Some of these commenters also sug-
gested that the phrase "where neces-
sary" be moved to follow immediately
after the word "controlled." The com-
menters considered surge ponds to be
generally associated with large reser-
voirs and suggested that discharge
control might not be necessary in all
cases. Alternatives considered Thr de-
veloping the final rules were: (1) to
leave rules as proposed, (2) delete the
reference to "surge ponds", (3) move
the words "where necessary", or, (4)
incorporate both of the suggestions in
(3) and (4). The second alternative was
adopted and the reference to. surge
ponds was deleted since they are just
another form of an energy dissipator
and therefore; already included in the
listed-discharge controls. In addition, a.
comma was added before the phrase
"where necessary" to clarify that the
intent of the regulations is not to re
quire discharge control in all cases but
to limit the need for the specific meas-
ures and devices to instances where
they are necessary.

(4) OSM has further clarified the
scope of this provision from proposed
Section 816.47 by adding the words
"permanent and temporary impound-
ments, coal processing waste dams and
embankments" after the word
"ponds." This change is based on pro-
visions of the proposed rules which
provided that all these st~uctures be
designed and operated in a manner
which minimized erosion, adverse af-
fects on fish and wildlife and disturb-
ance of the hydrologic balance (see for
example, -Sections 816.41(a), 816.49,
816.81-816.93(c), and 816.97). The ad-
dition of specific mention in Section
816.47 of impoundmnets and waste
dams emphasizes that discharge.meas-
ures are appropriate means to help
achieve the goals of other regulations
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specifically applicable to these struc-
tures.

§ 816.48 Hydrologic balance: Acid-forming
and toxic-forming spoil.

Authority for this Section is found
in Sections 102; 201; 501(b); 503; 504;
508(a)(13); and 515(b)(2)-(5), (9)-(11),
(14), (16), (17), (19) and (21)-(24) of
the Act. Section -816.48 Identifies
measures for avoiding acid or other
toxic mine drainage which might
result in degradation of the water
quality and ecology of receiving
streams (Kinney, 1964; Warner, 1973;
Turner, 1958; Striffler, 1973). Biologi-
cal effects may be acute or chronic in
nature, depending upon the type and
concentration of toxic pollutants con-
tained in the drainage, the biological
species exposed to the pollutants, and
the time of exposure.

The methods specified in Section
816.48 are broad in character and
cover the practical options known for
avoiding acid or other toxic mine
drainage. These are supported by the
technical literature and State regtula-
tions that predate the Act:.
Alabama: Act 1260, Sec. 4(i), 1971;

Regulations of June, 1974, Sees.
6(c), 7.

Illinois: Act 78-1295, July 1975; Regu-
'lations of Feb. 1976, Chapter XI,
Rule 1106, 1107, Chapter XIII,
Rule 1301, 1302.

Louisiana: L-S, Title 30, Sees. 901, 914
'(no date); Regulations of Jan.
1978, Rule 10(b-c), 10(f-la,bc).

Maryland: ACM, -Article 66e, 1967;
Regulations of Oct. 1973, Rule
08.06.07.

Montana: RCM, Title 50. Chapter 10,
1947; Regulations of (no date),
Rule 26-2.10(10)-S19310, 1(b-c).

Ohio: ORC, Chapter 1514, Sees.
1513.01-1514.02 (no date); Regula-
tions of Sept. 1977, Rule 1501:13-
11-05.

Tennessee: TCA, Sees. 53-1540f-58-
1564, May 1974; Regulations of
Dec. 1975, rule 0400-3-7-.03, 1(b).

Texas: RCST, Article 5920-10 (no
date); Regulations of Feb. 1976,
Rule 051.07.03.251(x):

Virginia: CV, Chapter 17, Title 45.1,
1950; Regulations of July 1972,
Chapter IL, Sec. 4, C(1,2).

West Virginia: CWV, Article 6, Chap-
ter 20, 1971; Regulations of March
1972, Rule 8D.01(c).

1. Several commenters questioned
the provision of Section 816.48(c)
which requires that acid- and toxic-
forming spoil be. placed on imperme-
able material. The alternative suggest-
ed would be to change the last sen-
terice of-Section 816.48(c) by deleting
"on impermeable material" and substi-
tuting "in such a manner as to be."
These commenters felt that the prima-
ry concerns in handling spoil are water
quality, air, quality and .safety. Fur-

ther, that material properly compact-
ed as required will be protected from
erosion and contact with surface water
and will not further oxidize or other-
wise deteriorate. Thus, they felt that
placing sp6il on impermeable material
Is unnecessary.

The Office did not accept these sug-
gestions. Compaction alone may not
be sufficient to prevent acid or toxic
waters from slowly seeping through
matei-lal and making contact with sur-
face or ground water. It Is necessary to
prevent contamination of these
waters, and thus the use of imperme-
able material is imperative to prevent
seepage. (Gasper, 1976, p. 21 Gasper,
1978, pp. 2-4.)

2. A commenter questioned Sections
816.48(a) and (c) as to the appropriate-
ness of relying upon treatment of acid-
or toxic-forming spoil as an acceptible
independent alternative to spoil burial
because of doubts concerning whether
the, reliability of permanent spoil
treatment, under average site condi-
tions, has been sufficiently proven.
The Office's review of this matter in-
dicates that the commenter's doubts,
on the basis of work on this subject to
date, may have some validity. Howev-
er; use of treatment methodologies is
believed to represent a potentially
viable alternative in certain situations
for destroying the toxicity of spoils.
The critical fact which is believed to
resolve the issue Is that, in Section
515(b)(14) of the Act, Congress clearly
permitted either spoil treatment or
burial as acceptable disposal methods
for preventing water-quality contami-
nation. Furthermore, an absolute ban
on use of spoil treatment would pre-
clude development of acceptable treat-
ment methodologies.

Therefore, the Office decided not to
exclude the provision allowing for
treatment of spoil as an alternative to
burial. Of course, the regulatory au-
thority will allow for use of treatment
only where the operator can demon.
strate that the particular treatment
methodology involved will preclude
water pollution. (See Sections 102 and
515(b)(22) of the Act.) Use of treat-
ment methods which have no demon-
strated history under field conditions
relevant to the particular site should
not be allowed as an alternative to
burial, except when the requirements
for approval of an experimental prac-
tice under Section 785.13 of the final
rules are fulfilled,

3. Several commenteis questioned
the 30-day limitation for completion of
burial or treatment of acid- or toxic-
forming spoil, suggesting both longer
and shorter time periods. Some com-
menters felt that the 30-day period
may not be feasible in all instances
nor adequate for environmental pro-
tection. In addition It may increase
costs and still may not allow enough
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time to adequately assess the potential
problem. However, a total disregard of
the requirement or allowing a much
longer time for treatment or burial
does not meet the requirements of the
Act to minimize the potential forma-
tion of water pollutants.

Laboratory leaching tests, conducted
under both buffered and unbuffered
conditions and designed to relate the
acid-producing potential of a rock to
its sulfur content, have shown that
significant acid production begins
within 24 hours of exposure of the
rock to water. After 24 hours, the pro-
duction rate of acidity tends to de-
crease, but after 20 to 30 days, in-
creases again (Caruccio, 1968, pp. 125-
126). The Office believes that the 30-
day limitation for covering potentially
toxic materials is a reasonable compro-
mise that allows the operator a practi-
cal timeframe within which to work
and, at the same time, protects against
adverse environmental consequences
resulting from long-time or unlimited
exposure.

A requirement for immediate triat-
ment or burial of material, might
result in reduction of disturbance to
the hydrologic balance. However, such
a requirement would be unduly restric-
tive and costly and may cause other
areas to be disturbed and thus prevent
mining of some areas efficiently.

The Office chose to make no
changes to the 30-day time require-
ment, as the provision was deemed
necessary to ensure against acid or
toxic drainage. However some flexibil-
ity for allowing temporary storage,
with approval of- the regulatory au-
thority, is allowed where compliance
with the 30-day period is not feasible.
The regulatory authority may also
specify a lesser time period where nec-
essary.

4. Several other commenters ques-
tioned the reasonableness of requiring
spoil burial and treatment only on the
basis of the regulatory authority deci-
sion as to its potential acidity or toxic-
ity. The suggested alternative would
require that the regulatory authority
determine the spoil to be, in fact, acid
or toxic before burial or treatment.

This alternative was not accepted be-
cause it would -authorize the regula-
tory authority to allow acid and toxic
releases from spoil, thereby undermin-
ing the intent of Congress to preclude
water pollution from occurring at all.

816A9 Hydrologic balance: Permanent
and temporary impoundments.

1. The authority for Section 816.49
for the final rules is found in the Act
in Sections 102, 201, 501, 502, 504,
515(b)(2), (4), (8), (10), (13). (19), (21),
and (24).

-2. The technical literature used in
developing the performance standards
for permanent and temporary im-

poundments includes that listed under
"Hydrologic balance," Sections 816.41-
816.57, and that listed under "Coal
processing waste dams." Sections
816.91-816.93, in addition to other
works cited below within the pream-
ble.

3. The requirements contained in
Section 816.49 set minimum standards
for permanent and temporary im-
poundments. Soil Conservation Serv-
ice (SCS) documents are incorporated
by reference and contain the general
design criteria to be used in designing
permanent impoundments and all coal
processing waste dams and impound-
ments. These design criteria were se-
lected because these standards are
widely used and accepted. The SCS
had "built" 1.7 million ponds as of
September 30, 1977, and is presently
assisting in the design and construc-
tion of about 50,000. ponds per year. In
addition SCS has constructed over
8,000 dams under PL 83-566 and PL
504 programs. SCS standards have
proven to be workable and are not so
restrictive economically as to prohibit
construction of small impoundments.
Because the final regulations require
that coal processing waste dams -and
impoundments be designed in compli-
ance with this .Section, the require-
ments included in Sections 816.92(c),
816.91(a), 816.91(b), 816.91(c), and
816.91(d) of the proposed rules are
now contained in Sections 816.49(d),
816A9(f), 816.49(g), 816.49(h), and
816.49(1), respectively. These require-
ments are in this Section since they
are general requirements that are ap-
plicable to all dams and impound-
ments and are an integral part of the
complete scheme suggested by the
SCS standards. This Section should be
read together with Section 780.25
which contains related permit applica-
tion requirements, and the reader Is
referred to the preamble discussion
for that Section for elaboration of ad-
ditional Issues relevant to Section
816.49.

4. Paragraph (a) of Section 816.49
contains the specific SCS design crite-
ria that are to be used to design per-
manent impoundments and Itemizes
certain conditions that must be met
before the impoundments will be per-
mitted.

5. Paragraph (b) refers to the design
requirements for sedimentation ponds
as the criteria for all other temporary
impoundments.

6. Paragraph (c) contains require-
ments that must be met before excava-
tions that will impound water shall be
allowed during or after the mining op-
erations.

7. Paragraphs (d) and (e) provide for
slope protection, sediment control, and
vegetation of all unprotected areas to
be accomplished contemporaneously
with construction, in line with stand-

ard operational procedures for perma-
nent structures under construction.
(Brundage, R.S.. 1974,, pp. 183-185;
Capp, J.P. et a, 1975, p. 44; Capp, JP.
and Gillmore, D.W. 1974, p. 200; Da-
vidson, W.H., 1974, pp. 186-188; Dean,
K.C. and Havens, R., 1972, pp. 450-457;
James, A.L., 1966, p. 157; Leroy, J.C.,
1972, pp. 441-415; Maxtin, J.., 1974,
pp. 27-28; USMESA, 1975, pp. 7.50-
7.58; USSCS, 1974, pp. 19-29. See also
ASCE, 1977, Colgate, J.L. et al, 1973;
Ramsey, J.P., 1970; Riley, C.V. and
Rier, J.A., 1972.)

8. Paragraph () adopts inspection
requirements by reference to 30 CFR
77.216-3. See responses to comments
contained in Paragraphs (12)(1), (m),
and (n) below for more detailed discus-
sion of inspection requirements. An in-
spection program is necessary to dis-
cern any changes which could indicate
problems developing with structures.
(ASCE. 1974, p. 5; USM:ESA, 1975, 9.7-
9.11. Sherard, et al, 1963, pp. 563-565;
W. Va. Dept. of Nat. .Resources (no
date). See also Comptroller General of
the U.S. (acting), 1977.)

9. Paragraph (g) requires mainte-
nance of dams, which is essential to
assure their continued stability and
proper performance in accordance
with the engineering and environmen-
tal standards. (Canada DEMR, 1977, p.
93; USBR, 1973, p-521. See also ASCE
1973; Sherard, et al, 1963; USMESA,
1975; W. Va. Dept. of Nat. Resources,
(no date).)

10. Paragraph (h) contains require-
ments for an initial certification of
construction and an annual certifica-
tion thereafter. This requirement is in
compliance with current MSHA re-
quirements. (Canada DEMR, 1977, pp.
93-95; USBR, 1973, pp. 521-523; US.
Code of Federal Regulations, 30 CFR
77, 216-3; USMESA, 1975, pp. 9.7-9.26.
-See also ASCE, 1973; Compt, Gen of
the U.S. 1977; Sherrard, et al., 1963;
W. Va. Dept. of Nat. Resources (no
date).)

11. Paragraph (I) contains proce-
dures that must be followed in modify-
ng structures that have been con-
structed.

12. Response to specific comments
on the proposed rules and regulations
are:

a. One commenter recommended
that Section 816.49(a)(1), which re-
quires that discharges from impound-
ments must not degrade the quality of
receiving waters below the water qual-
ity standards under applicable State
and Federal laws, be eliminated be-
cause this duplicates requirements
under the Clean Water Act and State
regulations. This recommendation was
not accepted and this subsection is re-
tained in the final rules in the same
form It was proposed. The Office
must, under the Act, insure that water
quality standards are met. Retaining
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this subsection gives the regulatory
authority the ,right. to review plans
and Inspect the mining operations for
conformance to water quality stand-
ards. The Office believes that empha-
sis of some Important requirements
may be desirable when different agen-
cies are regulating toward a. common
goal, such as Improving water quality
and protecting environmental values.

b. Another commenter suggested
that Section 816.49(a)(1), (2), (3) and

, (4) contain some general requirements
that are impossible with which to
comply and that specific terms such as
"adequate safety", "adjacent", and
"surrounding" should be further de-
fined. The terms' used are common
usage and these four- subsections as
adopted have not been significantly
changed from the version proposed.
These four paragraphs contain gener-
al requirements that are to be consid-
ered and addressed before permanent
Impoundments will be allowed on the
mine plan area. The Office -believes
the Intent of the language is suffi-
ciently clear to enable operators, regu-
lators and the public to meet their ob-
ligations and perform their intended
functions under the Act. If further
definitions are needed for a specific
State. they can be included in,-the
State program. for that State.

c. Another commeilter recommended
that Section 816.49(a)(2) be expanded
to state that the design high-water
level in Impoundments must be below
the level of any tile drainage systemin
the vicinity, and that the impound-
ments may not affect seasonal vari-
ations in water tables in underground
agriculture soils. This recommenda-
tion was not incorporated in Section
816.49(a)(2) because the Office felt the
adverse effects with which the corn-
menter was concerned were adequate- -
ly covered by other provisions pertain-
ing to the protection of the hydrologic
balance, including Sections 816.41,
816.49(a)(4),- 816.51, and 816.54 of
these final rules.

d. Another commenter stated that
the Soil Conservation Service's prac-
tice Standard 378 ls not the same for
each State and that Technical Release
No. 60 is too detailed to be used. This
commenter recommended that mini-
mum design requirements be devel-
oped and Included in the final rules
rather than incorporating by refer-
ence the SCS design criteria. In devel-
oping the final rules three alternatives
were considered:

(I) Incorporate by reference SCS
design criteria for dams and impound-
ments as presented in Section
816.49(a)(5) of the proposed regula-
tions;

(ii) Modify the proposed rules to in-
corporate by, reference the current
State SCS Standard rather than the
National 378 Standard for "Ponds";

- (il) Develop design criteria and in-
clude the criteria in the final rules and
regulations rather than incorporating
by reference SCS design criteria.

The final rules and regulations.were
developed using the first! alternative
by incorporating by reference Techni-
cal Release No. 60 and the National
378 Standard as contained in the pro-
posed rules. The design criteria were
incorporated by reference because
.these standards are widely used and
accepted.
' The alternative to refer to the cur-

rent State SCS 378 Standard rather
than the National 378 Standard was
rejected because thedesign criteria re-
quired for smaller embankments and
impoundments as contained inthe Na-
tional SCS 378 Standard are adequate
for national application. Requiring ad-
herence to separate SCS 378 Stand-
ards for each State would cause confu-
sion in applying different standards
and would present logistical problems
in distributing and maintaining the
current standards while not providing
any adtitional critical design criteria
not contained in the National 378
Standard. In addition, since each State
Standard is at least as stringent as the

. National -378 Standard, a State could
adopt the State Standard for its regu-
latory program as an alternative
standard approved as past of the State
program under Subchapter C of these
final rules. (See Section 731.13-the
"State window.")

The alternative to develop specific
design criteria and include them in the
final rules and regulations was reject-
ed because this would add consider-
able volume to the regulations with no
appreciable benefit, since the SCS
design criteria have iproven to be ade-
quate and acceptable design criteria
for the size and type of dams and em-

* bankments anticipated in operations
covered by these final rules.

(e) A few commenters recommended
that design criteria be developed for
different classes of dams and embank-
ments which would allow smaller, low
hazard structures to be designed to
comply with less rigid design criteria.
The final rules and regulations, which
contain the incorporation by reference
of SCS design criteria, provide for dif-
ferent design criteria for different
classes of structures, which-is appro-
priate, giving consideration to the
risks.

(f) One commenter stated that the
Soil Conservation Service does not
publislh changes to their design crite-
ria in the FEDERAL REGIsTER and that
this could bea potential problen in in-
corporating by reference the SCS
design criteria. SCS has agreed to
inform the Office of any revisions
issued to the design criteria referenced
in Section 816.49(a)(5) and the Office
intends to publish in the FEDERAL REG-

isria the title and date of those revi-
sions to the referenced design criteria
which are to become standards under
this Section.

(g) Commenters recommended that
impoundments should be prohibited
on steep slopes. This recommendation
was not accepted because the design
requirements contained in this Section
are considered adequate to evaluate
the acceptability of impoundments on
steep slopes. In some cases, however, it
will be Impossible to design an Im-
poundment on a steep slope and meet
the design requirements in the refer-
enced SCS design standards contained
in Section 816.49(a)(5). In such cir-
cumstances, no impoundment will be
permitted.

(h) Another commenter questioned
whether fish and wildlife structures
were allowed under the criteria con-
tained in this Section. The statement
contained in the SCS design criteria,
which are incorporated by reference In
this Section, includes multiple uses,
one of which is fish and wildlife.

(i) One commenter recommended
that impoundments be allowed to be
retained in final cut areas of area
stripping operations. This recommen-
"dation was accepted and Section
816.49(c) was added to the final rules
to contain the specific requirements
that must be met in order to retain ex-
cavations that will impound water
during or after the mining operation.
These excavated slopes shall be stable
and not pose a safety hazard and shall
meet the basic requirements of the
Act concerning the elimination of
highwalls.

(j) A comment was accepted which
recommended that "structures" be
changed to "measures" in Section
816.49(d) (proposed Section 816.92(c))
because there are other effective ways
to control sediment at a construction
site besides structures. Structures will
be required in many instances, under
Section 816.42, which applies to these
impoundments.

(k) One comment, recommending
that a requirement to establish vegeta-
tion on permanent and temporary im-
poundments be included in Section
816.49, was also accepted. Section
816.49(e) was added to the final rules.
Vegetative and revegetative require-
ments were contained in proposed Sec-
tions 816.106 and 816.111-816.117.
Adding the cross reference to these
Sections in the final rules does not
impose any additional requirements,
but only assures that the require-
ments are not overlooked.

(1) Commenters suggested editorial
changes to proposed 816.91(a); I.e.,
change reference of 30 CFR 77.316-3
and Mine Safety and Health Review
Commission to 30 CFR 77.216-3 and
Mine Safety and Health Administra-
tion respectively. These references
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have been corrected since the original
citation was- a typographical error
which was not misleading, since the
reason for the cross reference was
clear, and since the substance of the
material was set forth elsewhere In
the proposed rules and preamble to
the proposed rules. The entire para-
graph was moved to 816.49(f) in the
final rules.

(m) A commenter suggested further
clarification of construction inspection
requirements and the need to insure
that construction is properly con-
troled and inspected- The commenter.
also expressed general concerns about
applicable regulations for dams that
are not constructed of coal processing
waste atid stiggested reordering of
topics for clarity. These suggestions
were accepted, and Inspection require-
ments originally proposed in Section
816.91(a) were clarified and moved to
Section 816.49M because adequate n-_
spection requirements are necessary
for ail tdns and impoundments- Spe-
cial design requirements for'coal proc-
essing waste carn have been clarified
in the final rules by modifictions to
Sections 816.91-8_6.93.

(n) Commenters expressed a desire
to delete requirements for periodic in-
spections of smaller dams of certain
size criteria and the Inspection re-
quirements by registered professional
engineers. The final rules were
changed to delete the 7-day inspection
requirements for smaller dams that do
not meet the size or other criteria con-
tained in MSHA regulations. All dans
and impoundments require a certifica-
tion, Immediately after construction
and annually thereafter, that the
structure has been constructed and
mTntined to comply with the design
standard&- This certification will re-
quire that an inspection of the struc-
ture be conducted before it can be cer-
tifed. OSM believes that a single cer-
tification will adequately cover the in-
spection requirements for those struc-
tures not meeting the size or other cri-
teria contained in MSEEA regulations
because of the reduced risk they, pose
to the environment, health and safety.

(o) A commenter suggested that a
reference to -person" in Section
816.49(i) be defined (proposed Section
916.91(d)). The final rules were
reworded for clarity to elhiinate the
reference. .

§816.5a Hydrologic balance: Ground.
water protection.

(1) Section 816.50 is adopted to. pro-
tect the ground water portion of the
hydrologic balance from surface
mining activities under the authority
of Sections 102, 201(c), 501(b)i 503.
504, 507(b), 508(a), 510(b)(3), 515(b),
and 517 of the Act. The uncontrolled
discharge of drainage from coal
mining operations has been the docu-
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mented source of massive adverse im-
pacts upon water quality and the ecol-
ogy of surface and ground waters, as is
discussed in detail in Sections B II-
4(a)(2), (b), B-iII-4Ca)(3) and B-IIl-
4(b) of the Final Environmental
Impact Statement accompanying
these regulations. Control over dis-
charges from affected areas to ground
water Is possible, through the investi-
gation of the potential Impacts of the
mining operation in the permit appll-
cation review process, leading to the
proper location, design, construction,
maintenance, utilization, and reclama-
tion of pits, cuts, auger holes, other
excavations and spoil and waste dis-
posal facilities.

(2) These controls are to be Institut-
ed, firsk with respect to backfilllng op-
erations under Section 816.50(a). Im-
plementation of Section 816.50(a) will
require careful adherence to the re-
quirements of Sectfons 816.43 and
816.100-816.105, which also regulate
backfilling. In particular, the provi-
sions of Sections 816.48 and 816.103.
related to handling of acid-forming
and toxlc-forming spoil, are critical to
the success of efforts to protect
ground water.

As proposed, Section 816.50(a) would
have regulated backfilling to protect
the ground water system "offsite," a
term that was nowhere expressey de-
fined and, therefore, subject to am-
biguous nterpretation. To guard
against that possibility, the final ver-
sion of 816.50(a) provides for protec-
tion against adverse effects of backfill-
Ing on ground water systems outside
the permit area, with the latter term
being specifically defined at 30 CFR
701.5. It should be noted, however,
that this does not mean that ground
water systems anywhere within a
permit area may be allowed to be pol-
luted by surface' mining activities.
Rather 816.50(a) requires that, as a
minimum, protection be afforded to
ground water outside the permit area,
which will ordinarily also require pro-
tection of ground water inside the
permit area so as to preclude the
drainage of pollutants to adjacent
areas.

(3) The second means by which this
section will protect ground water I- to
require careful regulation of mining-
related earth excavation and other dis-
turbances to land under Section
816.50(b). Important complements to
this* provision are Sections 816.13-
816.15, 816.53 and 816.55.

(4) Technical literature utilized as
support for Sections 816.50 and 816.51
as cited in-the general preamble to
Sections 816.41-816.57 includes:

Doflhopf et al. 1977. pp. 108-128;
Feder, et al. 1976, pp. 86-93; Feder, et
al. 1977, pp. 173-179; Grim and Hill,
1974. pp. 2, 24; Hardaway and Kimball.
1976. 29 p.; Hardaway and Kimball,
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1978, 19 p.; Hardaway et al., 1977b. pp
61-135; Hamilton and Wilson, 1977.
156 p.; McWhorter et al., 1977, 357 p.
Shumate et al., 1971, 81 p.; Pagenkopf
et al.. 1977, vol. 3, No. 2, p. 10G-126;
National Academy of Sciences. 1974.
198 p.; Pennington, 1975 pp. 170-178;
Pletz et al., 1974, pp. 124-144; Rahn.
1976, 108 p.; Rogowski et al, 1977, vol.'
6, No. 3, pp. 237-244; U.S. Environmen-

.tal Protection Agency, 1977c, 21 p.:
Van Voast, 1974. 24 p.; and Van Voast
and Hedges, 1975,31 p.

(5) As proposed, Section 816.50(c)
authorizes the regulatory authority to
require the submission of data of var-
Ions types. Upon the review of com-
ments on this Section the Office was
deided that the provision was redun-
dant of the permit application require-
ments (Sections 779.14--t#9.15, 780.21)
and the monitoring regulation (Sec-
tion 816.52) and therefore, the Office
has deleted It frcm the final rules.

§ 8151 Hydrologi baince Protectin of
groundw ater recharge apaity

(1) The impacts of surface mining
activities on ground water may vary
considerably, depending on the scope
and extent of aquifers involved, water
Infiltration rate the porosity and per-
meability of the excavated overbur-
den, the compaction of the backfl in
disturbed areas, whether mining oper-
ations are conducted above or below
the water table, and the extent of
ground water use in the recharge,
areas.

(2) Section 816.51 is adopted to pro-
tect the recharge capacity of aquifers
in areas affected by surface mining ac-
tivities.

Uncontrolled mining and reclama-
tion practices can result in significant
degradation of infiltration rates, de-
cline In ground water levels and flow
from springs, and changes in water-
bearing characteristics within any
aquifer recharge area.

Recharge capacity is defined in Sec-
tion 701.5 and conceptually is the abil-
Ity of the soil and rock materials to re-
ceive water, store It for a variable
period of time and slowly release it,
usually to lower elevation stl~ams,
water bodies or in response to well
pumpage. The movement of surface
water (precipitation and surface flow)
to recharge the ground water zone is
controlled primarily by the infiltration
characteristIcs of the surface soil
(Chow, V. T. 1964. Handbook of ap-
plied hydrology, McGraw-Hill, Chap-
ters 12 and 13). When mining dLturbs
the surface soil, It changes the in~fltra-
tion characteristics, primarily ambient
soil molsture, structure and porosity.
If the infiltration is reduced by com-
paction in backilling, the soil pores
are clogged from fine sediment, the
rate of Infiltration s reduced and thus
recharge Is reduced. Water levels and
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spring flows then will be adversely af-
fected. The opposite can occur, if the
waterbearing characteristics, such as
porosity and transmission, are im-
proved. Thus, careful consideration in
mining and reclamation must be given,
for example, to proper location of
ponds, backfilling techniques and di-
versions in local recharge areas to
ground water.

(3) Legal authority for this Section
is found in Sections 102, 201(c), 501(b),
503, 504, 507(b), 508(a), 515(b), and 517
of the Act.

(4) The primary protection afforded
recharge capacity under the Act- is
provided for in Section 515(b)(10)(D)
of the list, requiring the postmining
restoration of the approximate pre-
mining recharge capacity. As pro-
posed, however, Section 816.51 con-
tained an ambiguity, for although the
main text of the Section required res-
toration to "approximate" premining
levels; Section 816.91(c) would have re-
quired restoration to a recharge capac-

'ity "at least equal" to that prior to
mining. Many commenters argued
that Section 816.51(c) be revised to
more closely follow the language of
Section 515 b)(10)(D) of the Act. To
resolve the ambiguity in the proposed
rule and in .response to those com-
ments, Section 816.51(c) was changed
in the final rule to require "a rate of
recharge that approximates the pre-
mining recharge rate."

(5) One commenter claimed that the
,restoration of recharge is impossible
on certain "scoria deposit" lands in
the West. To the extent, however, that
the Act requires restoration (e.g. to ap-
proximate pre-mining levels) as noted
in above discussion, this comment
could' not be accepted as a basis of
change to the regulations.

(6) Several commenters suggested
that the regulatory authority be af-
forded discretion under Section 816.51
to waive the requirement of restora-
tion to approximate premining re-
charge capacity on a case-by-case
basis. These commenters, however,
,provided no data to support such a
waiver, nor did they suggest specific
criteria by which waivers ,could be as-
sessed to avoid inconsistency in admin-
istration of the Section.: Further,
adoption of such a broad waiver provi-
sion would be tantamount to a general
variance clause, which was not con-
templated as available in implementa-
tion of Section 515(b)(10)(D) of the
Act, for there is no indication in either
the language of that Section or the
legislative history that Congress de-
sired that broad exemptions be afford-
ed to the requirement of restoration of
recharge capacity. Moreover, since res-
toration is required to "approximate"
premining levels, the regulatory au-
thority is afforded .sufficient discre-
tion to account for local~physical char-

acteristics in administration of Section
816.51 'without the need for a waiver
clause. As a result, the Office declined
to accept these comments.

(7) One commenter suggested that
the term "rate of recharge" in Section
816.51(c) be specifically defined. Such
a definition was believed unnecessary
because the meaning of "capacity"# as
used. in the context of "recharge ca-
pacity", implied the rate or the ability
to receive, store and transmit water.

§ 816.52 Hydrologic balance: Surface and
ground water monitoring.

A. Section 816.52 is adopted to re-
quire persons conducting surface
mining activities to conduct surface
and ground water monitoring, under
the authority of Sections 102, 201, 501,
503, 504, 506, 507, 508, 509, 510, 515,
and 517 of the Act. Because mining
can adversely impact upon water re-
sources in many ways (Curtis, 1974,
pp. 92-97; Dyer and Curtis, 1977, p. 13;
Simpson, 1977, p. 8; USDA, 1973, pp. 5-
8; Grubb and Ruyder, 1972, pp. 16-58;
U.S. DOI, 1967, pp. 50-64; Striffler,
1973, pp. 180-186, Turner, 1958, p. 2;
Kinney, 1964, p. 27; and Warner, 1973,
p. 11) monitoring is essential to pro-
vide sufficient data for evaluating the
effectiveness of control technologies
employed,, forewarn against the devel-
opment of adverse effects not identi-
fied in the permit application stage,
ensure that adverse effects are not in-
advertently created, and evaluate
whether activities are being conducted
in compliance with applicable require-
ments of the Act, this Chapter, the
regulatory program, and permit condi-
tions.'

The basis and purpose of Section
816.52 was, in general, explained at 43
FR 41751-41752 (Sept. 18, 1978). The
foundation for the monitoring require-
ments will be thd specific require-
ments imposed by the regulatory au-
thority. in approval of the plan submit-
ted under 30-CFR 780.21(b)(4).

B. (1) Section 816.52(a) specifies
minimum requirements for ground
water monitoring programs. Under
Section 816.52(a)(1), ground water
levels, infiltration rates, subsurface
flow and storage characteristics, and
ground water quality are to be moni-
tored as required by the regulatory au-
thority. Thus, ground water monitor-
ing will be r,equired at those sites
where there is a pbssibility of disiup-
tion or degradation of the ground
water system.

Ground water systems can be ex-
tremely complicated; consequently, to
design a monitoring program of value,
it is essential that information be
available on the basic geohydrological
characteristics of potentially impacted
ground waters. (Hardaway, 1978;
Chow, V.T., 1964, pp. 4-23.) Addition-
ally, sampling procedures must be

carefully developed to obtain repre-
sentative samples. Installation of sam-
pling and observation wells may be the
only feasible alternative for monitor-
ing many of the potentially Impacted
aquifers. (See the preamble discussion
to Sections 779.13-779,15.) Establish-
ment of baseline conditions Is also es-
sential requiring sampling in advance
of mining (See Sections 507, 508,
SMCRA.)

(2) Section 810.52(a)(1), as adopted,
was modified in the final rule to speci-
fy that monitoring should be adequate
to evaluate " urface mining activities
impacts on water in "the mine plan
area," which is a defined term under
the regulations, while "mine site' is
not.

(3) Commenters suggested that spe-
cific limits be placed on the amount of
well drilling and testing which should
be required In connection with Section
816.52(a). While agreeing that mont-
"toring must be adequate for Its intend-
ed purposes, these commenters be-
lieved that no more than two wells or
ten tests (including wells) per 50 acres
under permit Is needed. This was re-
jected, since It would place unneces-
sary constraints on the regulatory au-
thority to determine, through moni-
toring, that there is minimal change to
the hydrologic balance according to
collection of rebresentative data, (See
the preamble discussion to Sections
770.5 and 779.13-779.15.)

(4) Section 816.52(a)(2) specifies cir-
cumstances when ground water moni-
toring is mandatory and Is intended to
fulfill the specific requirements of
Section 517(b)(2) of the Act. In those
circumstances, monitoring should In-
clude water, mineralogical, and chemi-
cal analyses to include both changes
resulting from mining and to predict
how mining and reclamation may need
to be revised. (See the preamble dis-
cussion to Sections 770.5 and 779.13-
779.15.)

(5) Sections 816.52(a)(1)-(2), as pro-
posed, were objected to as requiring
monitoring In some circumstances
where ground water was either unlike-
ly to be impacted, where ground water
is not ecologically significant, or will
not likely be useful for public or pri-
vate consumption. In response to these
commients, Section 816.52(a)(2) has
been reworded to more closely track
the language of the Act, with respect
to situations where ground water mon-
itoring must be conducted, leaving to
the regulatory authority discretion
under Section 816.52(a)(1) to require
monitoring in other circumstances,

,(6) Section 816.52(a)(3) is adopted to
provide the regulatory authority with
the power to require specialized moni-
toring, if necessary, for evaluation of
surface mining activities compliance
with the requirements of Sections
816.50 and 816.51.
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Two commenters proposed revisions
to Section. 816.52(aX3), to indicate
that the additional hydrologic tests
which may be required in: this Section,
be conducted after reclamation- This
was rejected as redundant. The exist-
ing wording allows for additional tests
to be required either during or after
mining and reclamation.

(7) Four commenters suggested
rewording Section 81652(aX3) by de-
leting the words "specified and. ' The
commenters felt that; any additional
hydrologia tests required by the regu-
latory authority should be planned by
the operator, rather than specified by
the regulatory authority, This alterna-

- tive was rejected, since the regulatory
authority may need to specify specific
tests to be conducted, orit could speci-
fy that the operator develoip a. plan for
additional testing which would have to
meet regulatory authority approval
Moreover, this wording puts the
-burden on the regulatory authority to
specify additional testing, if It decides
that either the initial plan was inad-
equate or based on results obtained
from the tests, that more testing is
necessary.

(8) One- commenter expressed con-
cern as to whether or not there are
enough qualified technical personnel
available to meet the potential work
load which may result from. the r-
quirements of this Section and other
parts of the regulations. The Office
feels that there presently are enough
qualified people to meet this predicted.
demand, and, in an event, the
demand will be fillea quickly.

(9) One commenter proposed that
the requirement for determining post
mining recharge capacity be deleted,
due to the expense and difficulty of
those tests. This comment was reject-
ed, however, since Section
515(b)lO)(D) of the Act requires res-
toration of the recharge capacity of
mined areas to the approximate pre-
mining condition. It is noted, however,
that at interpreted in Section 816.51,
the restoration requirement applies to
the overall mine area, not necessarily
to fills or coal Processing waste and
refuse disposal sites. Thus, highly de-
tailed monitoring, as apparently as-
sumed by the commenter, may not or-

- dinarilybe required.
C. (1) Section 816.52(b) establishes

minimum requiremen for surface
water monitoring. Under Section
816.52(bX1), the regulatory authority
is to specify the nature of data, fre-
quency of collection, and reporting re-
quirements, subject to the standards
of Section 816.52(bXli)-(iMii> The pro-
vision for regulatory authority specifi-
cation of these items was shifted from
Section 816.52(b)(21 in the proposed
rule, to el-minate confusion that the
proposed rule may have created as to.
what phases of mining and reclama-
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tion the regulatory authority's specifi-
cation power and duty applies.

(2) Surface water monitoring re-
quirements should be tailored to the
wastewater and available treatment
facilities. Wastewaters with highly
variable concentrations and quantities
of potential contaminants must be
sampled more frequently than dis-
charges which have relatively constant
or low levels of contaminants. If ade-
quately designed, operated,-and main-
tained, settling ponds and automatic
neutralization facilities (for acid or
toxic mine drainage) will assure that
the treated effluent will be relatively
constant in character and contain low
levels of contaminants, therefore, re-
quiring a: minimum of monitoring to
document compliance with the permit
limitations.

(3) Four comments were received
proposing that further minimum crite-
ria. be delineated for the collection of
hydrologic information. These criteria
were not developed; because of the im-
possibility of accounting In national
rules for many variables that would
have to be considered, including the
proximity and utility of historic data,
knowledge about the characteristics of
a site, and the availability and applca-
bility of hydrologic models that might
be used to simulate information.

For example, in areas where there
are extensive historic hydrologic data
available and/or where a regionalized
hydrologic model is applicable, pre-
mine measurements might, be aimed
only at detecting anamolous condi-
tions, while in an area with little avail-
able data, extensive measurements
might be required. These decisions are
left to the regulatory authority. A
major Federal interagency effort has
been underway, for some time to de-
velop guidelines for acquiring water
data. information. Two documents
from this effort will soon be offered as
guides to help regulatory authorities:

(a) US. Geological Survey. 1979.
"Water Quality Data. Needs for Small
Watersheds." Office of Water Data
Coordination, Federal Interagency
Work Group on Water Quality Data
Needs for Small Watersheds, Hecton,
VA (in final preparation; to be re-
leasedin 1979).

(b) U.S. Geological Survey. 1979.
"Natioaal Handbook of Recommended
Mcthods for Water Data Auiztion'
Office of Water Data Ccor'-_-tin,
Reston, VA (Chapter 3 on Sed~nent,
Chapter 5 on Chermicnl and Phy"_ al
Quality of Water, and Chapter 7 an
Basin CharacterLtics were completed
in 1977, and seven other chaptrz are
in various stages of 6ompletion and
will be published by the end of lS'9).

(4) Several commenters felt that
Section 816.52(b) should be modied
so that It required only monitoring
under NPDES permitting. These com-
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menters cited Missouri and a few
other States where non-point source
discharge monitoring is required
undir NPDES permits. The Office re-
Jected this alternative, first, because
national regulation of non-pomlt
source discharges from coal mines
does not occur under the NPDES
permit program administered under
the Clean WaterAct, 33 USC. Section
1341-1342, but rather under particular
provisions of MissourI and a few other
State's laws. The requirements for
NPDES permits under the Clean
Water Act simply do not, as a. matter
of nationwide Federal law apply to
non-point sources. Furthermore,
EPA's regulation establishing effluent,
limitations for discharges from surface
coal mines and, therefore, monitoring
of those discharges under Section
301(bXl)(A) and 304 of the Clean
Water Act (33 U.S.C. Section
1211(bX1XA), 1314), are expressly lim-
ited to poin source dEsharges and
only during the active phase of
mining'. See 40"CFR art 434 (1976).

The Office has carefully coordinated
Section 816.52 with monitoring re-
quirements lijiposed on a national
basis under the NPDES system. The
Office does not feel that this Section
creates substantial duplication or addi-
tional reporting and monitoring' re-
quirements from those required under
NPDES permits. As Section
816.52(b)(Xii) indicates, the require-
ments of this paragraph can be ordi-
narily satisfied with regard to point-
sources by compliance with the moni-
toring and reporting requirements of
the Act permittee's NPDES permit.
The only additional requirement im-
posed by Section 816.52 In most cases
with respect to point sources will be
for the permittee to notify the regula-
tory authority of the location of filing
of the NPDES self-monitoring report.
Of course, there will be additional
monitoring for non-point sources as re-
quired by Sections 515(b)(10) and 517
of the Act.

Lasty, as indicated above, the re-
quirements of Section 816.52(b) can
ordinarily be satisfied, for discharges
subject to NPDES permits, by compli-
ance with NoDES monitoring and re-
porting requirements. Therefore, to
the extent that Section 816.52 argu-
ably covers the same discharges as
under NPDES permits, it complies
with the requirement of Section
20I(cX12) of the Act that the Office
"cooperate with oher Federal
agencies .. to miniize duplication."

(5) One ccnmmenter felt that the reg-
ulatlans appeared to limit monitoring
to automated sampling devices. This is
not true; Section 816.52 merely re-
quires that sampling be. adequate to
meet approval of the regulatory au-
thority and does not necessarily ex-
elude manual sampling.
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(6) One commenter felt that the re-
quirement of Section 816.52(b)(1)(i)
with regard to water quantity moni-
toring should be deleted as it was too
burdensome. The Office rejected this
proposal, since information on quanti-
ty of water is expressly required by
Sections 507(b)(11), 508(a)(13)(c) and
517(b)(2) of the Act. Further, Sections

- 510(b)(3) and 515(b)(10) require that
the regulatory authority ensure that
operations are designed and conducted
to "prevent material damage to the
hydrologic balance." "Hydrologic bal-
ance" is defined to include water quan-
tity (see Sec. 701.5 of the regulations). -

(7) Three commenters felt that
when the analyses for water quality
constituents (parameters) are found to
be at insignificant concentrations,
then those analyses be discontinued,
and suggested that this be specified in
816.52(b)(1), to allow a decrease in the
monitoring of constituents that con-
sistently meet the effluent limitations.
The Office rejected this proposal as
redundant. The language of the final
rule at 816.52(b)(1) is sufficiently
flexible for the regulatory authority
to revise the monitoring program to fit
such situations.

(8) Several commenters suggested
several alternatives of limits for moni-
toring requirements in Sections
816.52(b) and 817.52(b), These alterna-
tives, suggested that water quantity
measurement requirements be deleted,
require a demonstration that the infil-

* tration capacity has been restored,
and specify the limits on the amount
of change that will be allowed to the
streamflow regime.

These alternatives were rejected, be-
cause Section 515(b)(10) of the Act re-
quires that the disturbance to the pre-
vailing hydrologic balance (quantity
and quality) be minimized and Section
517(b)(2)(A) of the Act specifically re-
quires surface water monitoring where
mining overlies potentially significant
aquifers. The regulatory authority
may require that a discharge magni-
tude accompany certain water quality
samples to evaluate the quantitative
impact on parts of the hydrologic
system. The return of infiltration to
"approximate premine recharge capac-
ity" is believed to be a sufficient re-
quirement, because recharge rates

,cannot be restored unless premine in-
filtration rates are also approached. It,
would also be very difficult to set more
spedific requirements for allowed vari-
ations, because of site and related hy-'
drologic differences. The regulatory
authority must determine the details
of monitoring requirements on a case-
by-case basis.

(9) Three commenters felt that the
frequency of monitoring reports speci-
fied In proposed Sections 816.52
(b)(1)(111) and 816.52(b)(1)(iv) and in
the corollary subsections of Section
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817.52 were not consistent. The Office
agreed, and revised the final rules, by
combining the Sections into a single
Paragraph for Sections
816.52(b)(1)(iii) and 817.52(b)(1)(iii).

o(10) Three commenters suggested
that Sections 816.52(b)(ii)-(ii) and
817.52(b)(ii)-(i) be modified to more
closely align these Sections with EPA
reporting requirements under the
NPDES system. The Office concurred
with the commenters and has appro-
priately changed these subsections to
specify reporting of violation within
five days, reporting of violations by a
second statement of analytical results,
and a general quarterly reporting
period.
'(11) Under 816.52(b)(2), monitoring
-is required to continue throughout the
reclamation period. This Section was
revised from the proposed rule, to ac-
count for modifications made to Sec-
tion 816.42(a) in response to com-
ments. Those comments objected to
the provision of Section 816.42(a), as
proposed, which could have been read
to preclude bond releases and removal
of sediment ponds by reference to Sec-
tion 816.52(b), unless drainage from a
reclaimed area met the effluent limita-
tions of Section 816.42(a). As ex-
plained in more detail in the preamble
to Sectioil 816.42(a), this was not the
Office's intention. Section 816.42(a), as
adopted, -specifies that such drainage
meet applicable stream water quality
standards, not Section, 816.42(a)'s ef-
fluent limits.

Section 816.52(b)(2) has been modi-
fied, first, to pr'ovide that monitoring
data collected by the operator may. be
used- for determining bond releases
under Section 816.42(a), but leaves to
the regulatory authority, discretion as
to whether other data, collected by
State or Federal agencies, should be
used instead, recogizing that stream
sampling is a different problem than
monitoring of discharges only. In addi-
tion, Section 816.52(b)(2) was revised
to delete the phrase "and for deter-
mining when the requirements of this
Section are met," as. Section 816.42(a),
not Section 816.52(b), establishes the
relevant substantiative bond release
criteria in the final rules.

(12) In 43 FR 41751, September 18,
1978, a previous comment suggested
that all operators be required to con-
duct continuous total suspended
solids/sediment monitoring in the
first, .second, and third streams down-
stream from discharges from the areas
disturbed by a particular operation.
Upon further consideration of this al-
teinative the Office has concluded
that, if effluent guidelines are met, if
the hydrologic balance is.restored on
the mine plan area, and all reclama-
tion completed, there is no reason to
expect that significant adverse
changes will be found in downstream

sediment loads at great distances from
the mine site. The alternative sugges.
tion has, therefore, been rejected as a
general requirement for all mining op-
erations.

(13) Two commenters believed that
the word "monitoring" In Sections
816.52(b)(3) and 817.52(b)(3) referred
to continuous, automated monitoring

-devices. The intent is that the moni-
toring requirements are to be deter
mined by the regulatory authority on
a case-by-case basis. The need for con-
tinuous automated monitoring, there-
fore, need not be required in all cases,

§ 816.53 Hydrologic balance: Transfer of
wells.

(1) Under Sections 512(a) and
515(b)(10) of the Act, the use of drill
or bore holes as water wells Is to be
closely regulated in both coal explora-
tion and surface'mining activities, to
prevent ground water pollution, as is
explained in the preamble to Section
816.13-816.15 and portions of the final
EIS corresponding to these Sections.
The uncontrolled use of wells in coal
mining can be a source of serious
ground water contamination, by creat-
ing cross-connection between polluted
surface or ground water and previous.
ly uncontaminated aquifers.

On the other hand, these wells also
can be used, subject to careful regula,
tory controls, as sources of water for
domestic and public consumption by
occupants of the surface lands on
which these wells are located. Use of
wells already created during mining
operations is preferable to construc-
tion of new and additional wells by the
surface occupant, both because of the
additional expense involved and also
the danger that a new well .will shift
ground water drainage patterns In a
way unforeseen during the operator's
careful process of formulating and lira,
plementing a reclamation plan to pro-
tect ground water resources (See 30
CPR 780.21).

To allow for the continued use of
water wells used in coal exploration
and surface mining activities, the
Office has adopted Section 816.53 In,
the final rules, under authority of Sec-
tions 102,; 201(c), 501(b), 814, 503,
507(b), 508(a), 510(b)(3), 512(a), 515(b),
and 517 of the Act. Section 816.53 will
provide for' satisfactory accommoda-
tion between first, the requirements of
the Act that wells used in coal explo-
ration and surface mining activities be
properly constructed, operated, and
reclaimed to protect ground water
from pollution and, second, the inter-
ests of the public in having ground
water made usefully available.

(2) Under Section 816.53(a) the regu-
latory authority may' approve the
transfer from the operator to the
owner of surface lands, of exploratory
or monitoring wells, for use by the sur-
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face owner or leasee thereof as water
wells. Approval of a wel transfer must
be supported by a. written transfer re-
quest. Under Section 816.53(b prima-
ry respo"-,ibility for any liability for
damages, eventual plugging, and com-
pliance with Section 816.-81.615
,passes to the cmrface owner upon ap-
proval of the tranfen Under Section
816.53(c) the pernittee remair sec-
ondarily liable for those obhgations,
until release of the applicable per-
'formance bond.

(3) The Office recognizes that stand-
ards for the constru-tion of potable
water supply we lls generally require
construction practices which a=ure
protection from surface . pollution.
Since wells intended for potable
supply uses are usually subject to reg-
ulation by local public health agencies,
it is expected that the regulatory au-
thority may require certification from
the- local government agency, before
the well transfer is approved for pota-
ble supply use Stock and irrigation
uses, however, when: well yields are
sufficient for these purposes, usually
do not require local agency inspection
and approial.

(4) As proposed, Sections 816.53 and
817.53 contain no provision for cutting
off the transferor/operator's second-
ary liability for assuring compliance
with the requirements of the AcL Sev-
eral commenters objected to this, indi-
cating that perpetual liability would
be so onerous as to preclude the trans-
fer of good wells. In response to these
comments, the Office considered three
substantial alternatives

First, it was considered whether to
exempt the transferor/operator from
any secondary liability. This alterna-
tive was rejected, however, because
under Section 515(b)(10)(A)(iiii of the
Act, the industry is charged with re-
sponsibility for protection of the hy-
drologic balance, in the first instance.
both during and after mining oper-
ations. Thus, it is believed that Con-
gress intended that the industry
assume ultimate responsibility for as-
suring that wells used in coal mining
do not result in ground water pollu-
tion. Moreover, it is the industry
which will have both the resources
and expertise to insure that wells are
satisfactorily abandoned, if no longer

- needed, or if their use is leading to ad-
verse effects on ground water.

On the other hand, the Office recog-
nizes that Congress also expected that
the operator's obligation to protect
ground water was not one of absolute
perpetuity, inasmuch as performance
bonds are releasable under Section 519
of the Act at a relatively finite point.
Therefore, the Office also considered
and adopted an alternative whereby
the transferor/operator's secondary li-
ability for the well terminates upon-
approved release of applicable per-

formance bond. As long as the cpera-
tor is still condacting reL dtrj. in a
permit area, it will be relatl-vy ea.sy
for the operator to conduct neva-_ry
repairs or closing operati=n to a well.

If a trannferee das nzt rfl-nln the
well, the tranf1ero's co- s:o=ld rst
be excessive to return to fulfIll his/her
obliatiors under Sections 816.53(c)
and 817.53(c).

The Office also considered, but re-
Jected, an alternative limiting the
transferor's secondary liability to 12
month- after the transfer, beauce
this is a relatively short pericd In
which to determine whether the sur-
face owner has satisfactorily adminiz-
tered a transferred wel Tying the
elimination of secondary Uiability to
bond release provides the regulatory
authority with a sufficient length of
time in which to determine account-
ing for seasonal variations, that the
surface owner can satisfactorily
manage the well.

(5) Several commenters questioned
the applicability of Paragraphs
816.53(d) and 817.53(d) in the pro-
posed rules and also pointed out that
the paragraph could have been con-
strued to entirely negate the rest of
the Section, as Paragraph (d) seemed
to say that 816.53 and 81/.53 would
not support any State law on weIl
transfers. Because Section 515CbX10)
of the Act requires that wells used In
coal mfnin be used and reclaimed to
protect ground water resources, it is
necessary that State law, allowing for
a different result, be pre-empted by
Sections 816.53 and 81T.53. According-
ly, to eliminate confusion, Paragraph
(d) has been deleted In the final rules.
In summary, It is the Office's inten-
tion that transfer of wells may be per-
mitted under certain circumstances
and with certain respon-Ablitles as.
outlined above. it s not the Office's
intention, through this provisLon, to
supersede State or Federal law regu-
lating only the use or allocation of
water.

§816.-4 Itydrogic balance: Water rights
and replacemenL

'This Section provides that surface
mining activities are to be performed
in such a manner that water is not
contaminated, interrupted, or dimin-
ished by the mining operations, and
requires the replacement of domestic,
agricultural, industrial, or other legiti-
mate water supply when Impaired by
the mining activities. Authority for
this Section is found in Sections
507(b)(11), 508(a)(13). 510(b),.
515(bXI0). and 717 of the Act

(I) A few commenters suggested that
the word "proximately!' should be
added to the regulationi, to conform
with the text of Section. 717 of the
Act. This suggestion was accepted.

(2) A commenter questioned wheth-
er the operator, in consultation with
the owner of Interest, should be pro-
vided with the option of either replac-
ing awter affected by conta'ination
or compensating the owner of interest
for that los, It was aszerted that this
would be a. less expensive rethod n
rhYicaly supplying replacement
water. If ruined waters are not re-

'lced. "owners of ntere-t may never
find potable water sources for the re-
placement on their own. Moreover,
Sections 5023(2213) and 717 of the Act
require that replacement, not compen-
satlo, be provided.

(3) Two commenters questioned who
should have the burden of proof ix ad-
ministration of Section 816.54. Al-
though the regulation does not explic-
itly establish this, the Office believes
no ad'L'onl language needs to be
added to this Section.' Under the
normal rules of administratire law,
the Initi-d burden of production and
proof will restwith the party asserting
that a water supply source has been
affected by interruption, whether a
proceeding to enforce Section 816.4 is
Inltiated by the Office or a State regu-
latory authority under Subchapter L
or by a citizen under Section 520 of
the Act or other relevant provisions of
law.

(4) One commenter felt that the Sec-
tion should be changed to provide that
the operator would not have to replace
the landowner's water supply, if the
landowner Indicated replacement was
not wanted. The Office rejected this
proposal as Section 717(b) hf the Act
clearly requires replacement in all in-
stances. Moreover. allowing present
owners to waive the benefits of 816.54
would not provide adequate protection
for present lessees or for future
owners of the property involved..

§ 816.m Hydrolo&c balance: Discharge of
water Into an underground mine.

(1) Section 816.55 provides for pro-
tection of the mining areas's hydrolo-
ge bal2rnce by restricting the diversion
of dischage of water from surface or
underground mines and the discharge
of waste water, including coal process-
ing waste, into other underground
mine vo!ds. Uze of underground mines
for wastewater disposal has the paten-
tial of degrading ground water
aquifers and stream flow, USEPA,
1976(a), pp. 90-93, Spaulding and
Ogden. 1963, p. 1M). However, siuch
practices may, be more cost effective
than surface dispossl famcMties; for an
equivalent degree of environmental
protection and. additionally, advanta-
geous in such areas as fire protection,
abatement of acid mine drainage, and
subsidence control by filg mine
volds through sedimentation of sus-
pended solids Consequently, the regu-
lations would allow the practice, pro-
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vided that all necessary precautions
are taken to assure the protection of
the area's water resources and meets
with the allproval of the Mine Safety
and Health Administration (MHA).
It should be noted that the regulatory
authority's approval of such a practice
will be based on environmental protec-
tion and safety criteria, as required in
Sections 102,. 201, 515(b)(10),
515(b)(12), and 702 of the Act, and not
economics.

The Office considered an outright
ban on all -discharges into under-
ground mine workings. However, this
would preclude the environmentally
beneficial measures authorized under
this Section. Legal authority for this
Section is Sections 102, 201, 501, 503,

,504, 506, 507, 508, 510, 515, 516, 517,
and 702 of the Act.

(2) Two commenters pointed out
that a safety.hazard might be involved
in discharging water into underground
voids; accordingly, Paragraph
816.55(e) has been added, requiring
MSHA approval prior to allowing dis-
charges under 816.55. Other editorial
corrections were made to 816.55, to im-
prove clarity or correct obvious inaccu-
racies. The Section was reworded to
include all discharges into under-
ground mines. Section 816.55(a) was
reworded to apply to surface mining
activities, which is the Part, of course,
to which 816 applies. Section
816.55(b)(7), as proposed, was moved
to 816.55(c). Compliance with effluent
limitations on the ultimate discharge
from the underground mine workings
was specified, to insure that these dis-
charges do not circumvent the require-
ments of 816.42(a)/817.42(a).

(3) Several commenters objected
that proposed 816.55(b) did not allow
for the discharge from the surface
into underground workings to be
exempted from the pH limitations of
816.42(a) although an exemption was
allowed from the total suspended
solids limitation.

The commenters pointed out that
this would preclude, the use of mine
workings for storage of acid wastes
and/or as an intermediate conveyance
facility to a mine drainage treatment
plant, requiring unnecessary pre-treat-
ment prior to the discharge into un-
derground workings. Accordingly, the
final rule was modified to allow for an
exemption as proposed by the com-
menters. It should be clearly under-
stalod, however, that any discharge
from the underground workings must
meet all relevant effluent limits of
816.42(a) through 816.55(c).

(4) Two commenters felt that
816.55(b) should be deleted because
they doubted that the diverted waters
would ever meet the effluent limita-
tions and thus there was no reason for
not discharging It directly. The Office
rejected these comments, because
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whether or not such waters will ever
meet the effluent limitations is conjec-
ture. The subsection is designed to
protect the hydrologic balance, but
also to provide flexibility for the regu-
latory authority to grant variances for
pH and total suspended solids.

§816.56 Hydrologic balance: Postmining
rehabilitation of sedimentation ponds,
diversions, impoundments, and treat-
ment facilities.

(1) Authority for this Section is
found in Sections 102, 201, 502, 504,
and 515 of the Act. The requirements
of Section 816.56 are intended to con-
trol the renovation of permanent
structures prior to abandoning the
permit area. Renovation shall be re-
quired to restore all permanent struc-
tures to 'criteria specified in the de-
tailed design plan for each structure
approved by the regulatory authority.

(2) Four commenters suggested that
this Section should require renovation
of all permanent structures allowed to
remain, to critera specified in the
permit, rather than to require restora-
tion to the original design as was pro-
vided in the version of this Section
proposed September 18, 1978. Four
other commenters suggested modifica-
tion of the renovation requirements to
requirements appropriate for the ap-
proved land use. All suggested that

- restoration to,, the original design
would unnecessarily require removing
silt accumulations from all impound-
ments regardless of the postmlning
use. Alternatives considered for devel-
oping the final rules were (1) to leave
rules as proposed, which requires that
all structures be rest6red to the origi-
nal design, (2) change the renovation
requirements to those approved by the
regulatory authority in the detailed
design plan, and (3) change the ren-
uivationTequirements to criteria appro-
"priate for the postmining land use.

The final rules were. developed using
the second alternative, which requires
that permanent structures shall be
renovated to criteria specified in the
approved detailed design plan for the
structure. This will give the flexibility
needed to renovate the structure to
suit postmining land use and will
assure that the regulatory authority
reviews and approves all renovation
plans. The first alternative was reject-
ed because OSM believes that it is too
restrictive and that the regulatory au-
thority should.be allowed some flexi-
bility in determining how structures
should be renovated on a site-specific
basis. The third alternative is incom-
plete, and was not accepted because
the Ofice believes that, although ap-
propriateness for post-mining land use
is one-itandard to be met, other stand-
ards also should be brought into con-
sideration, as appropriate, in the de-
tailed design plan.

§ 816.57 Hydrologic balalce: Stream
buffer zones.

(1) Authority for this Section is Sec-
tions 102, 201, 501, 503, 504, 506, 507,'
508, 510, 515, and 517 of the Act. In
particular, this Section Is promulgated
to implement Sections 515(b)(10) and
515(b)(24) of the Act. Buffer zones are'
required to protect streams from the
adverse effects of sedimentation and
from gross disturbance of stream
channels, as explained in further
detail in the Final Environmental
Impact Statement (p. BIII-59).

(2) The general rule of Section
816.57 recognizes that buffer zones are
an effective method to be -used, in con-
junction with sedimentation ponds
and other techniques, to prevent sedi-
mentation of streams by runoff from
disturbed surface areas (Tennessee
Valley Authority. 1971. 10 pp.:, Karr
and Schlosser, 1978, pp. 229-234; Grim
and Hill, 1974, pp. 102 and Appendix
D, pp. 255; Hardaway and Kimball,
1976, pp. 27-29; Weigle, 1965. p. 314:
and USEPA, 1976b, Erosion and Sedi-
ment Control, Vol. 1, pp. 7, 14, 19, 30,
32, 61-62). It also recognizes that small
streams may have a biologic communi-
ty of considerable complexity worthy
of protection under section 515(b)(24)
of the Act, even if the streams are not
perennial (Hynes, 1970, pp. 398-408).

However, since even the most
ephemeral streams may have benthic
biota, the Office believes that some
reasonable level of biological commu-
nity complexity should exist in
streams before they deserve direct
protection. The rule under Section
816.57(c) for determining "biological
community" seeks to do this by elimi-
nating from consideration most of the
very small forms of stream biota
which have brief, ephemeral lifespans,
unless they are joined in the biota by
longer lived, larger, and more complex
forms of life which characterize the,
more permanent streams (Hynes,
1970).

(3) Section 816.57 protects stream
channels, but' contemplates that the
regulatory authority may allow sur-
face mining activities to be conducted
within 100 feet of a perennial stream
or a stream with a-biological communi-
ty adopted to flowing water for all or
part of their lifecycle. Thus, if oper-
ations can be conducted within 100
feet of a stream in an environmentally
acceptable manner, they may be ap-
proved. This concept does permit the
use of erosion and drainage control
measures near the channel, if ap-
proved by the regulatory authority.

The 100-foot limit is based on typical
distances that should be maintained to
protect stream channels from sedi-
mentation. The 100-foot standard pro-
vides a simple rule for enforcement
purposes, but the Office recognizes
that site-specific variations should be

FEDERAL REGISTER, VOL. 44, NO. SO0--TUESDAY, MARCH 13, 1979



RULES AND REGULATIONS

made available when the regulatory
authority has an objective basis for
either increasing or decreasing the
width of the buffer zone. Under Sec-
tion 816.57, an operator cannot mine
through a stream covered by Section
8A6.44 (intermittent and perennial
streans), unless it has been diverted
around the area of disturbance in ac-
cordance with that Section.

(4)(a) Several commenters ques-
tioned Sections 816.57(a) and 81-.57(a)
as to which water bodies require
buffer zones. A commenter pointed
out that even ephemeral streams and
dry-washes are significant sources of
water and sediment to larger streams
within the watershed, and thus are in
'need of protection by buffer zones to
preserve aquatic habitat downstream.
Although this is true, the Act contem-
plates mining and associated activities
to directly disturb minor stream chan-
nels, when it allows for sedimentation
ponds (Section 515(hX1OXB) of the
Act) which have to be built in -ome
sort of water drainage channeL The
Office thus has to. draw a reasonable
line.

Surface mining is impossible without
destruction of a. number of minor nat-
ural drainages. including some ephem-
eral streams as defined in section
701-5. The Office, therefore, believes it
is permissible to surface mine coal so
long as a. reasonable level of environ-
mental protection is afforded.

Cb) Several other commenters felt
only perennial streams should require
buffer zones. This wouldreduce opera-
tor cost and increase coal production
from deposits underlying nonperen-
nial streams Thez Office believes that
this alternative is illegal; however, be-
cause there are significant fish and
wildlife resources in streams other
than perennial streams that need pro-
tection under section 515(b)(24) of the
Act. The Office rejected these alterna-
tives and chose not to change the sec-
tion, except to delete the term "ma-
croinvertebrate biological community"
and redefine and clarify the intent of
"biological community." (See follow-
ing discussion.)

The" regulation by- use of the term
"biological community," seeks to pro-
tect biologically significant streams.
from direct disturbance, except in ac-
cordance with section 816.44- The
more constant intermittent streams
.will usually have a biological commu-
nity, but as streams become increas-
ingiy intermittent due to their climat-
ic, geologic, and geographic location,
the less likely it will be that they have
a biotic community that fits within
the definition of sections 816.57(c) and
817.57(c). The regulatory authority
and the permittee can agree at the ap-
plication stage where buffer zones
need to be established, based on the-

fish and wildlife data required under
section 779.20.

Perennial streams will almost always
have a significant blota unless It has
been eliminated by pollution. Use of
this regulation will aid the restoration
of previously damaged streams.

The buffer zone concept is equally
applicable to impoundments (other
than mine-related sedimentation
ponds and waste impoundments), both
natural and mn-made. The Office Is
not promulgating a rule specifically
calling for buffer zones at Impound-
ments at this time, because buffer
zones may be required by the regula-
tory anthority near impoundments
under the provisLon of section
816.97(d).

(5) Several commenters questlcned
the width of the buffer zone. One re-
quested restricting it to 100 feet in all
cases, another to 200 feeL Two sug-
gested allowing the distance to the dis-
cretion of the regulatory authority.
The first two alternatives were reject-
ed. A specific inflexible width Is arbi-
trary. would not fit local situations,
and could take significant coal re-
serves out of production without
adding any better protection to the
stream. The Office chose to make no
changes to the regulation, as the 100-
foot zone is a valuable general rule,
but it is the Intent of the Office that
the width of the zone may be In-
creased or decreased when there Is Jus-
tification for doing so, according to
the findings of the regulatory authori-
ty. The Office believes that this Is In
accordance with the concerns In the
other two comments.

(6) A State agency felt that State
mining agencies may not have suffl-
clent expertise to evaluate damage to
streams, if buffer-zone exceptions are
authorized. In. particular, this comn-
menter felt that the regulations
should require those other State agen-
cies which already have the necessary
eipertise to participate In decisions
such as this. The Office feels that this
can adequately be achieved by specific
coordination requirements in State
programs submitted for approval by
the Secretary. Thus, for example, a
State program could provide for ap-
proval by another agency within the
State for those portions of the permit
application dealing with buffer zones
and for which the agency has suffi-
cient expertise.

(7) Another commenter felt that
buffer zones should be required only
for streams known to have listed
"threatened or endangered species"
within their blota. The Office rejected
this alternative, as section 515(bX24)
of the Act requires protection of all
fish, wildlife, and related environmen-
tal values, using the best technology
currently available. It would be illegal

to protect only those streams with
threatened or endangered species.

(8) Another commenter felt that sec-
tion 816.57(aX2) should apply only to
water quality and not quantity. The
Office rejected this alternative be-
cause It would be illegal under section
515(b)CIO) of the Act. Also, changes in.
water quantity can have marked ef-
fects on water quality and availability
of aquatic habitat, thereby adversely
affecting fish and related environmen-
tal value3 of aquatic environments as
prohibited by section 515Cb(24) of the
Act. (See Hynes, 1970, chapters 3. 11,
21.)

(9) Several commenters asked that
the section be deleted entirely. as
being redundant relative to various
other seaztons of the regulations.
These comments have some merit and
changes have been made in sections
816A4 and 816-i to clarify the regula-
tory scheme.

However, the Officerejects the posi-
ton that there s'no need for a sepa-
rate section deiling specifically with
stream buffer zones. Streams are the
crucial conduits of sediment pollution
from milne areas, and a given stream
section either has a significant bIota
oi else eventually flow into a. down-
stream area which has a significant
and valuable biological community
that Is significant for human uses. Be-
cause of the significance of streams as
features on the mine landscape, the
Office believes that rules on how
streams are to be treated and protect-
ed should be spelled out. Section
816.57 establishes the kinds of streams
that have the level of biological sig-
nificance that triggers direct protec-
tive measures. Section 816.41 pre-
scribes how stream channels and
stream water must be handled when-
diversions are justified. Other sections
of the regulations dealing with sedi-
mentation ponds (section 816.46), im-
poundments (section 816.49), rehabili-
tation of ponds- and treatment facl-
ties (section 816.56), and revegetation
(Sections 816.111-114) are to be read
in conjunction with the provisions of
this section. The Office believes that
the conflicts have been resolved.

(10) Several commenters -made sug-
gestions on the defiltions of peren-
nial, Inteimittent, and ephemeral
streams which relate-to sections 816.57
and 817.57. The reader Is directed to
section 701.5 and the preamble for a
discussion of those definitions and a
resolution of the comments.

(11) The definition for "macroinver-
tebrate biological community" was de-
leted because several additional com-
menters were confused by, and mis-
construed, Its concept. The Office re-
defined the term as "biological com-
munity." The concept is still retained;
as discussed below, but Is clarified by
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redefining it' as a rule within sections
816.57(c) and 817.57(c).-

The definition of macroinvertebrate
biological community was proposed by
the Office in 43 FR 41805-41806 to be
applied to buffer zones (Sections
816.57 and 817.57) and stream-channel
diversions (Sections 816.44 and 817.44).
Hydrologic discharge characteristics
are the main -criteria on* which the
definitions of ephemeral, intermittent,
or perennial streams are based, but
these discharge criteria do not directly
relate to the ecological complexity of
stream communities. (Hynes, 1970,
chapters 3, 11, and 21; Gary, McAfee,
and Wolf, 1974, pp. '233, 366, and 527.)
Therefore, the buffer zone sections as
proposed, used the macroinvertebrate
biological community (MBC) defini-
tion to call for a special performance
standard near streams that are either
perennial or which have an MBC.

These biological significant streams
may be diverted only under special cir-
cumstances by cross-reference to Sec-
tion 816.44 ih Section 816.57(a). Sec-
tion 816.44 applies certain- engineering
criteria to the diversion of streams
characterized- as "intermitterit" using
hydrological considerations.

(12) Several commenters assumed
that the MEIC definition would cause
the buffer zone sections (Sections
816.57 and 817.57) to apply to all
ephemeral streams or "pools of stag-
nant water." These comments misun-
derstood the definition, which was
specifically drafted to refer to true
stream community organisms that
need flowing-water conditions to com-
plete their life cycles. These organisms
are severely limiting in that they must
be arthropods (insects, crayfish, and
thgir kin) or mollusks (snails, clams,
and their kin), and that they must be
larger than 2 mn long while living in
the stream. These criteria eliminate
worms and hundreds of species of tiny
arthropods and other small fauna
which inhabit all streambeds, from
'the wettest to the dryest. (See Hynes,
1970, Chapter 21.) Even-streams with
summer pools containing fish that mi-
grate upstream in the spring would*
not be included, unless a .MBC also
exists. For the more constant intermit-
tent streams in wetter regions, a MBC
will usually exist, but a MBC will very
seldom exist in a truly ephemeral
stream as defined in Section 701.5. In
arid regions, many intermittent
streams draining large areas will have
no MBC (Hynes, 1970) and will thus be
exempt from the buffer-zone regula-
tions, although the stream-channel di-
version regulations will still apply.

It is the inteht of the Office that the
use of tle MBC indicator approach
will better determine the streams
worthy of special protection under the
buffer-zone concept. It will necessitate
a stream-fauna survey before a permit
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Is granted, in those cases where It is
unclear to the regulatory authority
from available information on dis-
charge ranges, maps, and from other
sources, whether the stream segments
within or bordering on the mine-plan
area have a MBC. Such surveys are
very simple, and the regulatory au-
thority should have the expertise to
make a determination based on the
stream organisms found.

(13) A commenter suggested that
some index of species diversity be used
in the definition of a MBC. The Office
believes that .the mere presence of re-
producing species is the most basic in-
dicator of diversity. The definition has
been carefully tailored to include a
level of complexity indicative of a true
stream ecosystem,, on the basis of con-
siderations discussed by Hynes (1970).

§ 816.59 Coal recovery
This Section addresses two persis-

tent problems of coal mining, (1) The
loss of, coal resources when mining
does not recover all the coal at a par-
ticular mining site, and (2) recurrent
environmental degradation when land
is reopened for mining to recover the
remaining coal. The regulation re-
quires the operator to conduct mining
operations to maximize resource recov-
ery. This would be accomplished by

,mining all available coal at a minesite,
which it is economically feasible to ex-
tract. It further requires operators to
preserve environmental quality and to
restore environmental balances after
mining ceases. The authority for this
Section is Sections 102, 201, 501, 503,
504, 510, and 515 of the Act.

(1) The Office considered but did
not include specific language requiring
the recovery of all coal economically
feasible to be recovered from a site, be-
cause such a requirement would be too
Imprecise to enforce effectively and
uniformly. The regulation as promul-
gated would be satisfied, however, by a
demonstration by the permittee to the
regulAtory authority that all coal
which is economically feasible to re-
cover will be mined.

(2) The Office also considered re-
quiring fixed percentages of recovery.
The most commonly considered fixed
percentages were 85, 90, and 95. These
alternatives were not included for
three reasons. First, it is difficult to
define precisely the amount of coal ex-
isting at a site prior to mining, because
of variable thickness of seams and
partings, variable quality of the coal,
and variations in depth of overburden.
Second, health and safety consider-
ations may preclude attainment of
fixed percentages of recovery. Third,
constant, variation in- thickness of
seams, quality of coal, depth of over-
burden, and mining conditions would
require a continuous inonitoring and
detailed ongoing exploration program

which may be beyond the capability of
the regulatory authority to undertake
or oversee. All commenters on the
fixed percentage of the proposed regu
latons" provisions, and there were
many, pointed out that the require-
ment would be inappropriate because
the amount of coal that, can be mined'
economically varies widely from place
to place. The reader is referred to the
Office's Regulatory Analysis for a dis-
cussion of the costs of these alterna-
tives, which the Office considered in
reaching Its decision.

(3) A third alternative, requiring a
separate list of cost variables and re-
source figures from the operator was
also considered but not adopted.
Public comment on the utility of re-
quiring this information In permit ap-
plications, for .use by the regulatory
authority according to a fixed formula
for determining economic feasibility of
recovery, was bverwhelmingly against
such a requirement. The Office agrees
with the commenters that such re-
quirement would be impractical and
incapable of uniform administration.

(4) One commenter suggested that
recovery of small, coal rider seams be
made mandatory. The Office feels
that coal recovery depends on the
quality and thickness of a seam as
these characteristics relate to econom-
Ic recovery. Accordingly, the Office
does not prohibit the spoiling of small
rider seams in the course of economic
recovery of major coal seams, so long
as the maximum recovery economical-
ly feasible is achieved.

(5) A commenter suggested prohibit-
ing the redisturbing of previously
mined land for a period of 30 years as
a means of insuring maximum recov-
ery. OSM has rejected this suggestion,
because this concept would foreclose,
for 30 years, the introduction of new
mining technology which could make
mining of the remaining coal econom-

'Ic, while it might not have been during
the initial period of mining.

(6) The reader's attention Is directed
to proposed regulations for determin-
ing recoverable reserves under a Fed-
eral lease, published by the U.S. Geo-
logical Survey July 10, 1978, (43 FR
19631). The Office understands the
final version of these rules is soon to
be published.

(7) Under the regulations published
today, the regulatory authority would
monitor the mining operations to
assure that the operator is proceeding

'in compliance with the permit and
with the determination of recoverable
coal. Variations in recoverability may
be necessary, where dictated by qual-
ity of coal resources, by health and
safety considerations, by the geometry
of the mine workings, and other fac-
tors.

(8) The language relating to envi-
ronmental quality was added in re-
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sponse to comments, with which the
Office agreed, pointing out that the
requirement for maximization of re-
covery should not be viewed as super-
seding other performance standards,
but should be viewed as a requirement
of equal importance to others in Part
816. The additional language places
the regulation in perspective.

§§ 816.61-816.68 Use of explosives.
Introduction 1,

These sections establish perform-
ance standards regulating the
amounts, methods of use, timing, and
monitoring of blasting in the course of
conducting surface mining activities.
The statutory authority for and gefier-
al basis and purpose of these sections
were explained in the preamble to the
proposed regulations, 43 FR 41753-
41758 (Sept. 18, 1978).

The fundamental purpose for these
sections is to establish regulatory con-
trols on the use of explosives and
blasting agents used in surface mining
activities, because of the great .poten-
tial for damage to public health and
safety and water resources that im-
proper blasting can cause. Congress
was well aware of these dangers when
it enacted the Act, as was explained
through a review of relevant portions
of the legislative history in the pream-
ble to the proposed regulations. To
protect against these dangers, Con-
gress required the establishment of
rigorous regulatory controls, pazticu-
larly under Section 515(B)(15) of the
Act.

1. Regarding Congress' perception of
the dangers that may occur from
blasting in surface mining activities,
some commenters criticized what they
felt to be the Office's reliance on a
report presented in 1977 to the House
Subcommittee on Energy and the En-
vironment by the Center for Science
in the Public Interest (CSPI). This re-
port's conclusions were briefly dis-
cussed in the preamble to the pro-
posed rules.

These commenters felt that the
Office should not utilize the CSPI
report because of asserted inaccurate
assumptions about the extent of blast-
ing effects made by the authors of the
report. The Office has carefully re-
viewed these comments and the report
and has concl(mded that, while the re-
port's quantitative estimates of annual
damages from surface mining blasting
are indeed open to debate, changes in
the regulations are not needed on that
basis. The CSPI report was described
in the preamble to the proposed rules
as material illustrating the basis for
Congress' general concern with the ad-
verse potential for blasting, because it
contained reports of firsthand obser-
vations of the effects of blasting in
surface mining activities. Those obser-
vations, rather than quantitative pre-

dictions in the report, were used by
the Office. Those observations were
not challenged by commenters. As a
result, the Office notes that the CSPI
study is entitled to some weight to
generally illustrate that significant
problems can occur, if blasting is not
properly controlled.

2. Materials considered by the Office
in developing these regulations in-
lude:

1. Ash, R. L. 1968, The Design of
Blasting Rounds, pp. 373-396, Chap-
ter in Surface Mining, American In-
stitute of Mining, Metallurgical, and
Petroleum Engineers, Inc., New
York, 1,061 pages.

2. Ashley, C., and Parkes, D. B.,
1976, Blasting in Urban Areas: Tun-
nels & Tunnelling (British Tunnel-
ling Society), September, 1976, pp.
60-67.
- 3. Barnes, Jack (John B.) 1977, The

Effects of Strip Mine Blasting on
R&idential Structures-Ayshire
Mine, Warrick and Vanderburg
Counties, Indiana. Paper presented
to the Indiana Academy of Science,
Indianapolis, Indiana, October 28,
1977, 19 pp.

4. Coal Mine Health and Safety
Act of r977 and 71 CPR, Subpart D.

5. Committee on Hearing, Bioa-
cousties and Blomechanics, Assem-
bly of Behavioral and Social Sci-
ences, 1977. Guidelines for Preparing
Environmental Impact Statements
on Noise, 162 pp.

6. Dvorak, A. 1962, Seismic Effects
of Blasting in Brick Houses, Geoty-
sikaln Shornik, No. 169.

7. Grim, E. and Hill, R. 1974, Envi-
ronmental Protection in Surface
Coal Mining (U.S. Environmental
Protection Agency, No. 1BB04O).

8. Gustafsson, Rune 1973, Swedish
Blasting Technique, SPI, Gothen-
burg, Sweden, 323 pp.

9. Kentucky Department of Mines
and Minerals, 1977 Laws and Regu-
lations Governing Explosives and
Blasting. Lexington, Ky., p. 1.

10. Laadegard-Pederson and Dally,
1975, A Review of Factors Affording
Damage in Blasting, National Sci-
ence Foundation.-

11. Maryland Geological Survey,
Bureau of Mines, 1973, Blasting re-
strictions (08.06.05.09) and Regula-
tions governing blasting (08.06.05),
in Bituminous coal strip mines and
auger regulations, Maryland Depart-
ment of Natural Resources Rules
and Regulations, p. 23.

12. Medearls, Kenneth, 1976, The
Development of Rational Damage
Criteria for Lowrlse Structures Sub-
jected to Blasting Vibrations. A
Report of the National Crushed
Stone Association, Kenneth Me-
dears Associates, Fort Collins, Colo.,
and Valley Forge, Pa., 94 pp. (dupli-
cated report).

15179
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Vibrations and Air Blast: Park Cen-
tral, Ill., Atlas Powder Co., 16 pp.

14. Nicholls, HL R., Johnson, C. F,
and Duvall, W. 1. 1971, Blasting Vi-
brations and Their Effects on Struc-
tures. U.S. Bureau of Mines Bulletin
656, 105 pp.
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nia Code, Ch. 211.
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Comments to Office of Surface
Mining, 1978.

18. Slskind, D. E., 1977, Structure
Vibrations from Blast Produced
Nois, In 18th International Rock
Mechanics Symposium, June 1977,
Keystone, Colo., Proceedings, pp.
1A3-1-1A3-5.

19. SskInd, D. E., Stachura, V. J,
and Radcliffe, K. S. 1976, Noise and
Vibrations in Residential Structures

from Quarry Production Blasting-
Measurements at Six Sites in I-li-
nois. US. Bureau of Mines Report of
Investigation RI 8186,17 pp.

20. Sskind, D. E., and Stachura, V.
J. 1977, Recording System for Blast
Noise MeasuremenL Sound and Vi-
brations Journal, pp. 20-23.

21. Siskind, D. E., and Summers, C.
R. 1974, Blast Noise Standards and
Instrumentation. U.S. Bureau of
M ines, Environmental Research Pro-
gram, Technical Progress Report
('"IPR 78").

22. SIskind, D. E. 1978, Bureau of
Mines Special Study Submitted to
OSM, 5 pp.

23. Tynan, A. E. 1973, Ground Vi-
brations-Damaging Effects to
Buildings, Special Report No. 11,
Australian Road Research Board.

24. University of Maryland, An In-
vestigation into Delay Blasting 1975,
NSF Contract APR 75-05171 to the
Univerity of Maryland and Subcon-
tract No. M-218907 to Martin Mar-
letta Laboratories.

25. Duvall, W. J. Devine 1968, Air
Blast and Ground Vibration from
Blasting. pp. 398-411. Chapter in
Surface Mining. American Institute
of Mining. Metallurgical, and Petro-
leum Engineers, Inc., Newi York,
1,061 pages.

26. Grubb and Ryder, 1972, and
27. USGS, 1974 (a), voL 1.

3. Several of the materials were criti-
cized by one commenter as being inap-
propriate for use by the Office as the
basis for some or all of Sections
816.61-816.68. In part, this comment
was based on the presentation In the
preamble to the proposed rules (43 FR
41753), that the Office "used" the
cited materials to "develop" Sections
816.61-816.68, thereby indicating that
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the Office was relying upon each
source listed in the Preamble as justi-
fication for the proposed rules. In fact,
the Office' considered, all of these
sources, but found Justification for the
proposed rules in only some of them.
Those that were believed to Justify the
regulations were discussed in portions
of the -preamble to the proposed rules
related to particular sections of the
regulation.

For the final rules, the Office has
listed above all materials considered.
That literature' which provides the
actual basis for particular sections of
the regulations questioned by com-
menters is cited in succeeding portions'
of this preamble. The Office has also
specifically considered the criticisms
of the commenter who questioned the
applicability of several articles.listed
in the preamble to the proposed
rules-

(a) The Medearis study was consult-
ed frequently b; the Office in the
preparation process, as is indicated by
frequent citations in the final pream-
ble. While the Office did not, as ex-
plained below, feel that the structural
response technique proposed by Me-
dears is adequately developed for the
purpose of adoption in these regula-
tions (as an alternative to the peak
particle velocity ground vibration limi-
tation) the report does contain a con-
siderable amount of useful informa-
tion in other areas.

(b) The Siskind paper, "Structure
Vibrations from Blast Produced
Noise," points out. that significant
structure vibrations can be-produced
by airblast alone and that an airblast
criteria based on damage should be
considered. The specific data in the
paper were not used-as'a basis for the
final regulations. The noise decibel
limits of Section 816.65 were derived,
instead, from a special study done for
the Office by the U.S. Bureau of
Mines and from comments of a State
agency.

(c) The Siskind and Stachura paper,
"Recording System for Blast Noise
Measurement," provided background
information essential to the under-
standing of airblast recording systems.
It contained no data which were di-
rectly used in support of a quantita-
tive limit in the final regulations.

(d) The'Atlas Powder Company bro-
chure, "Blasting Vibration and Airb-
last," 'contained no data other than
that contained in Bureau of Mines
Bulletin 656 and TPR 78. It did, how-
ever, show that a major powder com-
pany cbnsiders Bureau of Mines publi-
cations as authoritative sources. Since
the Bureau work contributed heavily
to the regulations, it-was important to
know that industry has confidence in
Bureau work. This is clearly shown by
Atlas' preparation of a users' pam-
phlet based primarily on Bureau work.
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(e) Bureau of Mines TPR 78, "Blast
Noise Standards and Instrumenta-
tion," contained a good deal of back-
ground on airblast reduction tech-
niques, some typical airblast levels
measured on various instruments, and
general recommendations. Although
TPR 78 was used as a basis for the 128
dB standard in the -interim regulations
(see 30 CFR 715.19), the final standard
was based on the special Bureau of
Mines study. TPR 78 did, however,
provide much of the rationale for
parts of the airblast regulation, as In-
dicated by frequent citations in the
final preamble.

(f) The Ashley and Parkes reference
was not relied upon in developing the
vibration standard. Although not a
study involving original research, it
does present reasoned opinion, based
on experience of the authors, that the
one-inch-per-second peak-particle ve-
locity standard is reasonable. This
paper is an exainple of one which was
considered, but which did not weigh
heavily on the writing of any particu-
lar section of the regulations. -

(g) Bulletin 656, "Blasting Vibra-
tions and their Effects on Structures,"
was frequently used in the .writing of
the regulations. The data on propaga-
tion of blast vibrations was especially
useful. The scaled distance formula re-
quirement of Section 816.65 was also
developed from that publication. Bul-
letizi 656 stated that the two-inch-per-
second criterion will keep the prob-
ability of damage below five percent.
However, as explained further below,
because of the inadequacy of a two-
inch standard and information in sev-
eral other technical reports (refer-
ences 5, 6, 8, 12, and 13) the one-inch-
per-second criterion was adopted- in
the final rules. The Office agrees with
the statement that a scaled distance of
50 will protect against vibration of
two-inches-per-second. The same
graphs used for that conclusion sup-
port the use of a scaled distance of 60
to protect against vibrations of one-
inch-per-second.

(h) RI 8168, by Siskind, Stachura,
and Radcliffe, gave an insight on the
correlation between structure vibra-
tions induced by ground vibrations
and airblast. No recommendation as to
damaging levels from blasting was
made. This publication merely gives
background information on the tech-
nology and was not specifically used in
writing the regulations.

(i) The preamble to the interim reg-
ulations referred to studies by the Na-
tional Coal Board as part of the ra-
tionale for a one-inch-per-second limi-
tation. This information was not used
as a basis for the one-inch-per-second
limitation in the final regulations and
has not been incorporated in the list
of references.

(j) The Barnes study,"'The Effects
of Strip Mine Blasting on Residential
Structures . . ." has been criticized by
many commenters. It was considered
in the writing of the regulations, be-
cause It demonstrates the annoyance
of the public that can result from
blasting conducted at a large surface
coal mine. Because the explanation in
the Barnes study of causes of much of
the damage observed was subject to
qualification because of the lack of
pre-blasting data, the study points out
the desirability of preblast surveys.
This report was not, however, directly
used In the writing of the final regula-
tions.

(k) The Research Energy of Ohio
comments to the Office were used to
show that an alternative to traditional
delay detonators exist for reducing
peak particle velocities and to indicate
that the industry can meet the one-
inch-per-second standard. The use of
these materials with respect to delay
detonation is to allow for the only al-
ternative that may be available for
some operators who want to blast at
very close distances to structures, i.e.,
within 300 to 1,000 feet.

(1) The University of Maryland, "An
Investigation into Delay Blasting," de-
scribes inaccuracies in firing, times of
commercial electric blasting caps
which have been known for a long
time. The commenter stated that
these inaccuracies cast doubt as to the
ability of operators to meet the one-
nch-peak-particle-velocity limitation,
by using a scaled distance equation
based on eight-millisecond delay inter-
vals. However, the scaled distance
studies describedin Bulletin 656, upon
which the Office's scaled distance for-
mula in the ,final rules Is based, were
empirical studies employing standard
commercial detonators which would
have the inaccurate firing times de-
scribed by the commenter. Thus, those
empirical studies accommodate and ac-
count for the inaccuracies described
by the comments.

The University of Maryland publica-
tion itself was used only to justify Sec-
tions 816.65(o) and 817.65(p) in the
proposed regulations, which required
regulatory authority permission to use
combination surface-in-hole delay sys.
tems. In response to heavy comment
objecting to this requirement, with
which the Office concurs, it has been
deleted. Thus, the University of Mary-
land study was not used to directly
support any of the final rules.

§ 816.61 Use of explosives: General re-
quirements.

I. A few commenters proposed that
over 50 safety-related items be includ-
ed in Sections 816.61 and 816.65 as op-
erating standards. These suggested ad-
ditions would cover the transporta-
tion, storage, and use of explosives, A
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study of these comments indicated
that these -items should not be includ-
ed in the final rules.

Examination of the suggestions
showed that they apply mosttW to the
safety of workers; commenters did not
indicate how the inclusion of these
-provisions would increase the safety of
the public. All but one of the proposed
additions to the rules were either al-
ready adequately covered by the Of-
fice's rules or were covered by regula
tions of the U.S. Mine Safety and
Health Administration (MSHA) or the
Federal Bureau of Alcohol, Tobacco,
& Firearms (ATF).

Because MSHA has primary respon-
sibility for the safety of workers and
ATF has primary responsibility for
the storage of explosives to protect
the public, inclusion of these provi-
sions in the regulations would be an
unnecessary duplication. The excep-
tion is the lack of a provision to regu-
lat6 the use of two-way radios in the
vicinity of explosives. MSHA has ad-
vised the Office that the use of two-
way radios has never been known to
cause an accident and that estimated
costs of requiring those throughout
the industry would be $4,000,000, a
cost that would appear not to be justi-
fied.

II. To avoid redundancy by Federal
agencies in inspection and enforce-
ment, and to stay within the authority
of the Act, deletions were made from
proposed Section 816.61(a). The pro-
posed regulation required compliance
with all applicable local, State and
Federal laws and regulations and the
requirements of Sections 816.61-816.68
in the storage, handling, preparation,
and use of explosives. The section was
changed to require compliance with all
applicable State and Federal laws in
the use of explosives. As compliance
with all sections of the regulations is
independently required, the reference
to Sections 816.61-816.68 was deleted.

The Act in section 515(b)(15) re-
quires the Office to "ensure that ex-
plosives are used only, in accordance
with existing State and Federal law
and the regulations promulgated by
the regulatory authority... ." The Act
does not mention local law. In many
cases it will not be necessary for in-
spection personnel of the Office to de-
termine all the laws which may be ap-
"plicable in the numerous municipal-
ities and- counties within their as-
signed geographical areas, because
those governmental bodies will enforce
those provisions directly. Therefore,
reference to local laws and regulations
has been deleted.

Further, the Act mandates that the
Office "ensure that explosives are
used only in accordance with State -
and Federal law . .." (emphasis sup-
plied). Traditionally, the "use" of ex-
plosives has been differentiated in

State and Federal regulations from
the processes of manufacture, trans-
portation, and storage, such as is done
in MSHA regulations. See 30 CFR
55.6-1, 55.6-40, 55.6-90, 77.1300,
77.1301, 77.1302, 77.1303. Inspection by
personnel of the Office to ensure com-
pliance with all Federal and State laws
pertaining to storage, preparation, and
handling of explosives is not required
of the Office by the Act under Section
515(b)(15). These aspects are presently
sufficiently regulated by other Federal
and State agencies, such as ATF,
MSHA. and the U.S. Department of
Transportation. Therefore, the refer-
ence that appeared in the proposed
regulations pertaining to the storage,
handling, and preparation of explo-
sives has been deleted.

III. Section 816.61(b).
A. Several individuals and groups ob-

jected to the use of "the equivalent of
five pounds of TNT" in the proposed
rules as being confusing, since no
mining operation uses TNT, the limit
was too low, or the regulation was am-
biguous. Based on the comments re-
ceived, the following alternatives were
considered and alternatives (2) and (5)
were adopted.

(1) Retain the specification "the
equivalent of five pounds of TNT" as
written in the proposed permanent
rules.

(2) Substitute in Section 816.61(b)
the phrase "five pounds of explosive
or blasting agent."

(3) Increase the weight to "250
pounds of explosive or blasting agent."

(4) Define the term "explosives" in
the regulations.

(5) Do not-further define the term
"explosives."

B. A few commenters felt that the
specification in the proposed rule of
"the equivalent of five pounds of
TNT" was ambiguous and confusing.
"TNT" is used for military operations,
not industrial blasting. One of these
commenters recommended that the
Officl define explosives. Another com-
menter asked for clarification at to
whether OSIM means five-pounds-per-
blast or five-potinds-per-delay, and rec-
ommended specification of five-
pounds-per-delay. Another commenter
suggested that the minimum weight
be increased to 250 pounds. and that a
provision be made for exempting un-
scheduled detonations in case of mis-
fire, wet holes, or other instances.

The comments on the ambiguity of
the "TNT" specification are correct, so
the Office has replaced the phrase
"the equivalent of five pounds of
TNT" by "five pounds of explosives or
blasting agents." A similar change was
also made in Section 816.64(a) of the
final regulations. "Explosives or blast-
ing agents" covers the range of prod--
ucts used for industrial blasting. Since
both "explosives" and "blasting

agents" are widely accepted terms for
many specific types of detonable mate-
rials, and the definitions are common
knowledge to those engaged in surface
mining activities, no specific definition
in the regulations is necessary. Of
course, State regulatory authorities
may adopt specific definitions, if those
definitions cover all types of detonable
materials used for blasting in surface
mining activities in the particular
State.

C. As proposed, Section 816.61(b)
clearly stated that the rules apply to
"blasting operations that use more
than five pounds... ." However, to
eliminate any possible confusion, the
term "blasting operations" has been
changed to "blasts." Therefore, all
'lexploslves and blasting agents" used
in a particular blast will be aggregated
to determine if these regulations
apply. The Office clearly does not
mean that the regulations should be
applicable on the basis of five pounds
"per delay."

The recommendation to increase the
minimum charge specifications to 250
pounds was not accepted. First, this
comment merely asserts, without pro-
viding supporting data, that blasts
containing up to 250 pounds of explo-
sive can be conducted safely. Second,
(Ref. 14) Bureau of Mines Bulletin
656, p. 66, Figure 5.1, shows that even
27 pounds of explosive fired uncon-
fined at a distance of 900 ft. will yield
an arblast with overpressure of ap-
proximately .08 pounds per square
inch. or 150 decibels, an unacceptably
high level far in excess 'of the maxi-
mum allowable levels for blasting
needed to protect the public. (See Sec-
tion 816.65(e) and the literature cited
in this preamble to support the maxi-
mum decibel levels.) Thus, if blasts at
27 pounds can produce overpressure
far in excess of allowable limits, the
Office believes that establishing the
minimum level for application of these
regulations at five pounds is desirable
to ensure that blasting is conducted,
as required by the Act, to adequately
protect the public. See Section
515(b)(15) of the Act.

D. Finally, the Office has also decid-
ed not to adopt a special exception
from the blasting schedule warning re-
quirements for misfires and for other
reasons that lead to explosives failing
to fully detonate. Such an exception is
unnecessary, if the need for additional
blasting to replace misfires and wet
holes is accounted for and described
with particularity in the original blast-
ing schedule. For example, if the
schedule describes that blasting will
occur at 2-3 pan. on X date, then re-
blasting at 3 pin. for misfires occur-
ring at 2 pan. will have been properly
described in the schedule. It is noted,
however, that re-blasting occurring at
times or under conditions not specified
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in the blasting schedule Would not be
allowed, because then the public will
not have received the adequate warn-
ing required by Section 516(b)(15) of
the Act.

IV. Section 816.61(c). -Several corn-
menters questioned the specificatipn
In the proposed rules of persons re-
quiring blaster certification and per-
sonal characteristics of persons han-
dling explosives. As a result, the Office
revised Section 816.61(c) to eliminate
reference to personnel characteristics
of persons handling explosives and to
retain only the requirements that
blasting operations be conducted by.
certified blasters.

Adequate requirements for certifi A-
tion of blasters will be provided in
detail in 30 CFR Part 850. Therefore,
it is redundant to specify other .re-
quirements for certification of blasters
in Section 816.61(c). It is sufficient In
this section to provide that all blasting
operations be conducted by certified
blasters. Several commenters stated
that is is unreasonable to certify all
persons using explosives. These com-
ments will be considered in the revi-
sion of proposed 30 CFR 850.

Section 816.62 Use of Explosives: Pre-
blasting survey.

Section 816.62(a). (A) Numerous
comments were received relative to
when, where, how, and by whom the
preblasting survey should be conduct-
ed. A review of the comments resulted
in consideration of the alternatives
listed below. Alternatives three and
four were adopted by the Office.

1. Retain the section as it appeared
in the proposed regulations.

2. Set a definite time limit for sub-
mission to the regulatory authority of
the preblast survey report, when com-
pleted.

3. Amend the proposed regulation to
require "prompt" responses to the re-
quest for the survey and submissions
of the report to the requestor and the
regulatory authority.

4. Amend the proposed regulation to
add provision for a supplemental pre-
blast survey, if there have been ren-
ovations or additionsto a surveyed
structure after the original preblast
survey.

5. Amend the section to extend the
area of preblast survey beyond one-
half mile of the permit area.

6. Amend the section to require that
the preblast survey state the causes of
existing, preblasting structural
damage.

7. Amend the section to require that
requests for preblast surveys be made
in writing.

8. Amend the section to require that
the blast schedule providing notice of
the right to a survey be mailed to all
residents within one mile of the
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permit area and include a map show-
ing the permit area.

B. Analysis' of Comments and Alter-,
natives

Alternatives 2 and 3. Numerous com-
ments were received relative to setting
a time limit on completion of the pre-
blast survey and submission of the
report. The Office rejected" the alter-
native of setting a specific time limit,
in days, for the initiation of a preblast'
survey report and, instead, adopted
the alternative of requiring both
"prompt" responses to the request for
surveys and "prompt" submission of
survey reports to the regulatory au-'
thority. This alternative will further
the purposes and requirements of the
Act to ensure that preblast surveys be
completed in a reasonable time prior
to blasting, at the same time leaving
flexibility to the regulatory authority
to administer preblast survey require-
ments to fit local needs and workloads.

Alternative 4. A few commenters rec-
ommended that provisions should be
made for a supplementary preblast
survey, where renovations or additions
have been made to a structure after an
initial preblast survey has been made.
The Office accepted this recommenda-
tion. The Act, Section 515(b)(15)(E),
mandates that, if requested, a preblast
survey be conducted of any structures
within one-half mile of the permit
-area. Additions to a structure after the
survey become portions of the "struc-
ture" that have not been surveyed
and, therefore, should be covered in a
supplementary survey. Renovations of
a structure can substantially change
its features, so that a preblast survey
conducted prior to the renovation will
no longer be representative of the
structure for the puposes of analyz-
ing the effects of blasting on the struc-
ture.

Alternative 5. Several comments
were received relative to extending the
area for preblast surveys beyond one-
half mile of the permit area. The
Office considers the one-half mile
zone required by the Act as adequate
for most circumstances. At a 0.5 mile
(2,640 feet) distance, based on the
scaled distance formula presented in
30 CFR 816.65(m)-(1), more than 1,900
pounds of explosives can be detonated
within any eight-millisecond time
period, without the maximum peak-
particle velocity of the ground vibra-
tion exceeding one inch per second.
Similarly, at a distance of 0.6 mile
(3,168 feet), over 2,700 pounds of ex-
plosives can be detonated without the
peak-particle velocity exceeding one
inch per second.

Therefore, at distances greater than
one-half mile, a mining operator
should not experience difficulty in de-'
signing blasts that will not exceed the
quantities as allowed by the scaled dis-
tance formula. Furthermore, Gustafs-

son, p. 221 (Ref. 8), states that when
ground vibration control Is to be sup-
plemented with preblast surveys, the
extent of the area subjected to pro.
blast ipspection Is usually within one-'
half mile of a blast site. The Office did
not, therefore, extend the area of
preblast surveys. However, under See.-
tions 503, 504, and 505 of the Act and
30 CFR 700.2(c), 730 and 736, the regu
latory authority may extend the area
beyond one-half mile from the permit
area, if local situations require.

Alternative 6. Several commenters
recommended specifying that the
preblast survey include analyses of the
causes of existing preblast structural
damage, while another commenter rec-
ommended that persons who conduct
surveys make no comments either
during the survey or within the survey
report, concerning possible causes of
any damage noted during the survey,
The Office did not adopt either of
these recommendations. The final reg-
ulations neither absolutely preclude
nor require such information In the
survey report.

In some cases the permittee may
choose to have the causes of existing
structural damage determined In a
preblast survey. However, such deter-
minations need not be made In all
cases, because It would require de-
tailed engineering analyses Incompati-
ble with the genetal purpose of the
survey, which is to quickly document
that damage exists and to compare
that record as blasting proceeds.

The Office did not adopt the recom-
mendation to prohibit the surveyor
from making coniments during the
survey. This would be contrary to an
objective of the preblast survey as
stated in the preamble to the proposed
regulations, to Increase communica-
tion between the mining entity and
the public about blasting operations.
Further, the surveyor may in some
cases be able to provide opinions or In-
formation which could be of value to
the requestor, by explaining the cause
of existing damage present at the time
of the survey.'

Alternative 7. A 'commenter recom-
mended that requests for a preblast
survey be made in Writing and that
the person making the request state
the specific conditions of the structure
to be surveyed. The Office did not
adopt this recommendation, because
the stated purpose of the recommen-
dation, which was to limit the number
of requests for the preblast survey,
was contrary to the purposes of Sec-
tion 515(b)(15)(E) of the Act. That
provision broadly provides for surveys
and for the surveyor, rather than the
requestor, to evaluate existing condi-
tions of structures. Moreover, requir-
ing written requests would prejudice
persons with limited writing abilities
in invoking the protection of the Act.
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Finally, a preblast survey is not an in-
vestigative or adjudicatory proceeding,
requiring that written allegations be
made to trigger the initiation of regu-
latory procedures.

Alternative 8. A commenter recom-
mended that the blast schedule be
mailed to all residents within one mile
and that a map showing the permit
area be included with the schedule.
The Office did not adopt these recom-
mendations, because a precise descrip-
tion of the permit area is already re-
quired to be published in local newspa-
pers under 30 CFR 786.11, and resi-
dents beyond a distance of one-half
mile from the permit area can reason-
ably be expected to have adequate
notice of the blasting schedule by its
publication in the local newspaper.

II. Section 816.62(b) Survey Person-
nel. A. Numerous comments were re-
ceived relative to the personnel speci-
fications in the proposed rules for con-
ducting -preblast surveys. A review of
the comments resulted in considera-
tion of the alternatives listed below.
The Office adopted alternative 5.

1. Retain the section as it appeared
in the proposed regulations.

2. Amend the regulation to give
property owners and residents within
one-half mile of the permit area the
right to agree to the persons conduct-
ing the preblast surveys and/or the
right to have their own candidates
perform surveys.

3. Establish specific approval criteria
for preblast surveyors and have the
regulatory authority approve all those
permitted to perform such surveys.

4. Establish only one criteriom pre-
blast surveyors must not be employed
by operator.

5. Delete requirement for regulatory
authority's approval of persons con-
ducting preblast surveys.

B. Analyses of Comments and Alter-
natives

Alternative 2. The Office did not
adopt this recommendation as it would
make it too difficult to conduct
pronpt surveys, contrary to the pur-
poses of the Act. Also, it is in the per-
mittee's interest to have a thorough
survey performed when requested, as
it will serve as a baseline of. damage
existing at the time of the survey. Fur-
thermore, the public can retain its
own consultants, if necessary, for con-
ducting surveys.

Alternatives 3, 4, and 5. Several com-
ments were received recommending
against allowing the use of personnel
employed by the mining industry to
conduct preblast surveys, while several
other commenters asserted that use of
industry personnel should be allowed.

As stated in the preamble to the pro-
posed regulations, one of the objec-
tives of the survey is to increase com-
munication between the mining entity
and the public about blasting oper-
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ations including discussions about how
operations are conducted and how
they may be modified, if necessary, to
prevent damage. Use of personnel em-
ployed by the mining operators to con-
duct preblast surveys facilitate this ob-
jective.

The second objective of the preblast
survey is to provide for the establish-
ment of a preblasting record of the ex-
isting conditions of structures. The
survey will provide a baseline record
against which the effects of the
mining-related blasting can be as-
sessed. As It Is to the operator's advan-
tage to obtain a thorough preblast
survey, it is not necessary to burden
the regulatory authority and the in-
dustry with the requirement of ap-
proval of specific personnel conduct-
ing preblast surveys, because the oper-
ator Is likely to use competent persons
to conduct the survey. In addition, re-
quiring prior approval of specific
survey personnel would necessitate
'the establishment of comprehensive,
job-related approval criteria, a scheme
beyond the scope of this rulemaking.

The requirement in the proposed
regulations for regulatory approval of
personnel conducting the surveys was,
therefore, deleted.

I. Preblast Survey Methodology. A.
Recommendations as to the specific
details of the conduct of preblast
survey required by the rules were
made by several commenters. Based
upon a review of the comments, the al-
ternatives listed below were consid-
ered. The Office adopted alternative 1.
The Office may also prepare guidance
manuals concerning the content of the
preblast survey, if future experience
indicates a need.

1. Retain the subject section as pub-
lished in the proposed regulations.

2. Require that the subject of struc-
tural fatigue, due to blasting, be in-
cluded as part of the preblast survey
report.

3. Require that information be pro-
vided in the report on a specific mini-
mum list of Items.

4. Require that a photographic
record, with copies of the photo-
graphs, be provided to the regulatory
authority and to the survey requestor.
"B. Analyses of Comments and Alter-

natives
Alternative 2. A commenter recom-

mended that the subject of structural
fatigue due to blasting be a required
item to be considered in each preblast
survey. The Office did not adopt this
comment as the current state-of-the-
art indicates that structural fatigue Is
not a factor in blast damage. (Me-
dearis, Ref. 12, p. 84).

Alternative 3. A comment was made
that information be required on spe-
cific minimum items such as cracks In
foundations, water leaks, inortar
cracks, loosened gutter nails, and col-

15183

umns out of location. The Office did
not adopt this recommendation, as it
is in the self-interest of the mine oper-
ator that the preblast survey accurate-
ly reflect the condition of the struc-
ture at the time of the survey.

Alternative 4. Another commenter
recommended that a photographic
record of the structure be required as
part of the survey report. The Office
did not adopt the recommendation, be-
cause photography is not the only
method of establishing the condition
of structures. Verbal, textual descrip-
tions are an acceptable alternative.

IV. Section 816.62(c). (A) Numerous
comments were received on the re-
quirements for a written report of the
survey. A review of the comments re-
sulted In consideration of the alterna-
tives listed below. The Office adopted
alternative 2.

1. Amend the proposed regulations
to substitute the word "may" for
"shall" in the requirement that "..
the report shall include recommenda-
tions..."

2. A requestor of the preblast survey
should be allowed to file objections to
the report with the regulatory author-
ity.

3. A requestor of the preblast survey
should approve the survey or include
comments on it, before the survey
report Is submitted to the regulatory
authority.

4. Amend the section to require the
regulatory authority to approve, disap-
prove, or modify any recommenda-
tions contained in the survey report
regarding the blasting plan, within a
specified time period.

(B) Analyses of Comments and Alter-
natives

Alternative L The Office did not
adopt alternative one, because, as
many commenters pointed out, the
principal objective of the survey is to
record existing levels of damage. The
professionals who are competent to
perform that work are not necessarily
qualified to make recommendations
concerning blasting itself.

Further, as was explained in the pre-
amble to the proposed regulations, ex-
amination of relevant technology thus
far has revealed no current, reliable
methods for routinely determining the
condition of structures in terms of re-
sistance to vibration of structural and
nonstructural elements, prior to blast-
ing. Therefore, analyses regarding pro-
posed blasting operations may not be
possible In all cases, as part of the
preblasting survey.

Alternative 2. Alternative two was
adopted because the requestor of a
survey should have the-right to coin-
ment to the regulatory authority con-
cerning specific objections to the
report of the preblast survey, so that
the regulatory authority's limited sur-
vellance capabilities of surveys are
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complemented and so that potential
disputes between the permittee and
the affected public may be resolved
prior to blasting events. In that
regard, the Office determined that the
public would not be sufficiently pro-
tected by the right to file complaints
under the inspection and enforcement
provisions of Sections 51T and 521 of
the Act and Subchapter L, because
that process is intended to provide a
remedy for problems that have al-
ready resulted, whereas the purpose of
complaints on a preblasting survey is
to prevent adverse effects prior to
their occurrence.

Alternative 3. The Office did not
adopt recommendations by corn-
menters that the requester of the
survey must approve the survey report
or include comments therein, before
the survey report is submitted to the
regulatory authority. Requiring ap-
proval of the report prior to its sub-
mittal to the regulatory authority
would result in considerable delay of
the report's submission. Further, it ap-
pears to the Office that approval of
the report by the requestor might not
serve a meaningful purpose, where the
requestor was reviewing a report con-
taining detailed technical information
difficult for lay persons to understand.
As an alternative, the Office has decid-
ed that the right of the requestor to
comment on the report as provided for
in alternative two will provide ade-
quate protection, because the reques-
tor will have had an opportunity to in-
dependently consult with appropriate-
ly qualified persons, if necessary, prior
to filing objections.

Alternative 4. The Office did not
adopt the recommendation of a few
commenters that, within a specified
time period, the regulatory authority
shall in all cases approve, disapprove,
or modify any recommendations re-
garding blasting that are contained in
the survey report. It Is the responsibil-
ity of the permittee, in the first, in-
stance, to conduct operations to avoid
damaging .property. Therefore, it is
the permittee's primary responsibility
to either implement or reject the rec-
ommendations. Requiring regulatory
authority approval in all cases of rec-
ommendations in preblast survey re-
ports would also be inconsistent with
the purpose of the survey, which is to
expeditiously provide a baseline reser-
voir of data on existing damages to
structures.

Of course, there are instances where
this consideration may be outweighed
by the need for a regulatory authority
to carefully scrutinize proposed blast-
ing operations prior to blasting, such
as where restrictions of Section
816.65(f) or where the peak-particle
velocity limit needs to be set below one
inch per second, to protect sensitive
structures under Section 816.65(i). In
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those instances, scrutiny of the pre-
blast survey report, together with
other relevant data, is needed because
of the greater probability of adverse
effects from blasting and also because,
ordinarily, examination of those mat-
ters will not have occurred during the
permit application review process, as Is
explained In the preamble to 30 CFR
Section 780.13.

§ 816.64 Use of Explosives: Public notice
of blasting schedule.

816.64(a)(1). Blasting Schedule Publi-
cation -

A. Several commenters objected to
the provisions in the proposed regula-
tions requiring the mining operation
to publish Its blasting schedule in a
local newspaper at least 10 days, but
not more than 20 days, prior to blast-
ing. A review of the comments result-
ed in consideration of the alternatives
listed below. Alternative 1 was adopted
by the Office.

1. Retain Section 816.64(a)(1) as pro-
'posed.

2. Allow publication of the blasting
schedule at the same time that notifi-
cation of the filing of the permit appli-
cation is published.

3. Do not require public notification
of the blasting schedule and delete
Section 816.64(a)(1).

4. Delete the requirement for pub-
lishing the. blasting schedule in a
newspaper, but retain the requirement
for notification by mail.

5. Require notification of the blast-
ing schedule only in "heavily populat-
ed-areas."
- B. Analyses of Comments and Alter-
natives.

Alternative 2. One commenter stated
that the permittee should be allowed
to publish the blasting schedule at the
same time as the notice of the filing of
the permit applicaton is published in a
newspaper under Section 513(a) of the
Act and 30 CFR- 786.11. The com-
menter reasoned that, since it is im-
possible to predict when a permit to
mine will be granted, rerunning the
newspaper notice and performing the
mailings within the proposed rule's
prescribed time would be very difficult
to predict.I If this comment were adopted, the
schedule published at the time of the
filing of the permit application would
be likely impossible to predict since it
would not be known when the permit
would be granted and, therefore, the
applicant could not publish with rea-
sonable specificity the date when
blasting -was planned to start. More-
over, as is explained in detail in the
preamble to 30 CFR 780.13, permit ap-
plications will ordinarily not contain
detailed- information on proposed
blasting activities. Hence, the appli-
cant will not have the data available
at that point with which to sufficient-

ly warn the public. Alternatively, the
operator can b6 specific, after the
permit has been Issued and before
publishing the blasting schedule, so as
to adequately warn the public of when
blasting, in fact, will be conducted.

Alternative 3. It was asserted by a
commenter that publication of the
blasting schedule is unnecessary and
dangerous to mine personnel who
might rush operations to meet the
schedule. Publication of the blasting
schedule Is required by Section
515(b)(A) of the Act and the schedule
can be planned in accordance with
Section 816.64(b) of the regulations so
that It does not increase the danger to
mine personnel, by selecting certain
periods during several hours of the
day for detonations of the blasts. If a
case did occur that a blast was not
ready to be detonated at the time
originally anticipated, It could be deto-
nated during the next scheduled deto-
nation period.

Moreover, Section 816.65(a) of the
final rules allows for detonations to be
made in deviation from the schedule
published in the newspaper, under
carefully prescribed circumstances, to
avoid a safety hazard to workers. Fi-
nally, Section 816,64(a)(1) does not
prohibit loading of blasts at any time
during the daylight hours: the sched-
ule requirement refers only to periods
of time when detonations are actually
conducted.

Alternative 4. Another commenter
agreed with the notification of the
blasting schedule by mail, but objected
to the requirement of publishing the
notice in the newspaper. Section
515(b)(15)(A) of the Act, however, 'spe-
cifically requires publishing the sched-
ule "in a newspaper of general circula-
tion in the locality." Further, persons
traveling through an area near blast.
Ing need to be aware of the times of
blasting through newspaper nbtices, in
addition to residents of those areas no-
tified by mail.

Alternative 5. One commenter
agreed with requiring public notice of
the blasting schedule in heavily popu-
lated areas, but objected this was Im-
practical in remote areas. The Office
decided not to modify the regulation.
Notification in remote areas will re-
quire considerably less effort to con-
form with the Act, due to the prob-
ability of fewer residents within one-
half mile of the blasting site who re-
quire notification by mail. In any
event, the Act requires notification
without regard to the density of popu-
lation in the areas involved.
Section 816.64(a)(2)

A. Many comments were received on
details of the mailing of the blast
schedule and notification of how to re-
quest a preblast survey to owners and
residents within one-half mile of the
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blast, site. A review of the comments
resulted in consideration of the alter-
natives listed below. Alternatives 3 and
4 were adopted by the Office.

1. Retain Section 816.64(a)2) a§ pro-
posed.

2. Change "permit area" to "blasting
site."

3. Restrict the meaning of "permit
area".

4. Add a provision to Section
816.64(c), eliminating the requirement
for preblast survey information in
change notices.

B. Analyses of Comments and Alter-
natives.

Alternatives 2 and 3. Several com-
menters pointed out that Section
515(b)(15)(a) of the Act provides that
residents within a half mile of the
"blasting site" will be notified by mail
of the proposed blasting schedule.
However, Section 515(b)(15)(E) of the'
Act provides that any resident or
owner of a structure within one-half
mile of the "permit area" is entitled to
a preblast survey. The Office takes
these areas to be essentially the same,
when viewed over the total permit
term of a mining operation, realizing
that the actual location of each
successive blast within a permit area
will necessarily differ from the preced-
ing blast at a given point. Changing
"permit area" as in the proposed rule
to "blasting site" would, therefore, not
accord all persons entitled t6 the preb-
last survey notice of their rights estab-
lished under Section 515(b)(15)CE).

However, there are certain types of
support facilities used routinely in sur-
face mining activities which do not re-
quire the use of blasting. Notification
of proposed blasting need not ordinari-
ly be given to persons who reside or
own property adjacent to such areas.
Thus, Section 816.64(a)(2) was modi-
fied in the final rule, to clarify the ap-
plicability of the notification require-
ment with respect to the permit area.
.Several commenters also recom-

mended deletion of notice of rights to
request a preblasting survey in the
copy of the schedule mailed to resi-
dences within one-half mile of the
permit area, alleging that this is ex-
pensive and will generate frivolous
survey requests. Another commenter
suggested adding notice of the right to
request a survey to the newspaper
notice. The Office decided to reject
-both sets of comments. Section
515(b)(15)(El of the Act provides a
right for a preblast survey upon re-
quest. To implement that right and to
ensure that the public is adequately'
informed (Section 102(1) of the Act) of
its rights,, the Office is requiring that
notice of these rights be made by mail
to the persons involved. Newspaper
notice, on the other hand, would da-
plicate notice by mail and could gener-
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ate survey requests by persons outside
the one-half mile zone.

Alternative 4. One commenter point-
ed out that the requirement to publish
changes In areas on schedules of blast-
ing would also require renotification
of all residents and owners within the
area of a right to a preblast survey.
Since the purpose of the preblast
survey Is to provide baseline data, ad-
ditional surveys are unnecessary,
unless the structures or facilities stud-
ied have changed. Section 816.64(c)
was revised In the final rules to elimi-
nate requiring information relative to
preblast surveys to' be included In
mailed notices of changes in blasting
schedules, when notices previously
mailed to the owner or resident have
already supplied that Information.

Otter Comments. A commenter rec-
ommended that the regulations be
amended to provide that the blasting
schedule be submitted to the regula-
tory authority. This comment was not
adopted, however, because the sched-
ule will have to be retained by the per-
mittee and made available for inspec-
tion n order to know when republica-
tion is necessary. Of course, If individ-
ual States desire such information,
such a requirement can be Included In
their regulations.

Another commenter felt that special
notification conditions are necessary
in Alaska. Section 708(d) of the Act
and 30 CFR 731.13, 738.22(a), 741,
allow for the regulations to be modi-
fied to fit the special conditions of
Alask. Such modifications are not,
however, within the scope of the n-
stant rulemaking.

Section 816.64(a)(3).

A. Several comments were received
concerning the provision of the pro-
posed regulations that required renoti-
fication by the permIttee of its blast-
ing schedule every three months. A
review of the comments resulted In
consideration of the 3 alternatives
listed below; alternative 3 was adopt-
ed.

1. Delete the requirement for renoti-
fication.

2. Retain the provision as proposed.
3. Retain the requirement for renott-

fication, but lengthen the time period
beyond three months.

B. (1) Several commenters recom-
mended deleting this subsection in Its
entirety, arguing that the Act does not
explicitly require renotilicatIon of
blasting schedules. These commenters
alleged that renotification is an unnec-
essary cost, with one commenter citing
$1,800 as a median cost to prepare,
copy, publish, and distribute the
schedule. Another commenter recom-
mended that the section be changed to
provide for an original notification
covering the expected life of the
mining operation, and to republish
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and redistribute the schedule only in
the event that life of the operation is
extended beyond that noted in the
original schedule. Section 515(b)
(15)(A) of the Act requires the regula-
tory authority to promulgate regula-
tions that will include provisions:
.. . to provide adequate advance-

written notice to local governments
and residents who might be affected
by the use of such explosive, by publi-
cation of the planned blasting sched-
ule in a newspaper of general circula-
tion In the locality and by mailing a
copy of the proposed blasting schedule
to every resident living within one-half
mile of the proposed blasting site ...
prior to blasting. (emphasis added)

There will be persons who will begin
to travel or work in or move into the
area around permitted operations only
after the original notification of the
blasting schedule. Therefore, renotifi-
cation of some frequency is needed so
that those persons are given the "ade-
quate advance written notice" re-
quired by the Act Further; as the
comments on the proposed blasting
plan portions of the permit regula-
tions (30 CFR 780.13) showed. highly
detailed predictions of blasting oper-
ations cannot ordiiarily be given sev-
eraI years in advance of conducting
those operations. Thus, renotification
of blasting schedules will be needed
on, at least, approxyimately annual fre-
quencies as detailed information on
blasting becomes available to the per-
mittem.

Renotification of the blazting sced-
ule at least every 12 months can rea-
conably be expected to keep the popu-
lace adequately notified and aware of
the blasting schedule and sufficiently
reduce the expense that would have
been needed to comply with the pro-
posed regulations. By lengthening the
maximum time period from three to
12 months, small mining operations,
where necessary blasting can ordinari-
ly be completed within 12 months will
be spared the expense of renotifica-
tion of the blasting schedule, unless
changes in operations are made during
the 12-month period.

Section 816.64(bX2)ii)

A. Numerous comments were re-
ceived relative to the provisions of the
proposed regulations limiting blasting
to periods not exceeding an aggregate
of four hours in any one day. A review
of the comments resulted in considera-
tion of four alternatives; alternative I
was adopted by the Office.
1. Retain "aggregate of, four hours!"

as published in the proposed: regula-
tions:

2. Change to "aggregate of eight
hours,"

3. Change to "between Sunrise and
Sunsetf'
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4. Delete the last sentence of the
section, i.e., allow blasting throughout
the day, without limitation on 'the
length of the time periods.

B. Numerous commenters objected
to the aggregate of four :hours as pro-
moting unsafe operations, principally
on the theory that blasters would be
rushed to meet a certain specific time
period, causing mistakes In detonation
which would be dangerous. These com-
ments, however, were based' on misin-
terpretation of the regulations, which
require only that "... such periods
shall not exceed an aggregate of four
hours in one day." (emphasis added)
This wotild allow for blasting at more
than one time period in one day, so
long as the aggregate of total blasting
time does not exceed the maximum of
four hours. Thus, there should be no
necessity for operations to "rush" to
blast at one particular hour, as person-
nel engaged in blasting can detonate
the round during any one of the
scheduled periods in the daily aggre-
gate of four hours.

Furthermore, as is explained in Sec-
tion 861.65(a), blasting may be delayed
and conducted at a previously un-
scheduled time under carefully pre-
scribed conditions, if specified un-
avoidable hazakdous conditions arise,
in order to avoid safety hazards to
workers.

(2) Many commenters stated that
the four-hour limitation would unduly
inhibit operations and was not author-
ized by the Act; several commenters
objected that they could not suffi-
ciently predict when blasting would be
conducted. Some commenters also
stated that the limitation would in-
crease costs, but provided no support-
ing data. As previously discussed, how-
ever, the regulation allows for multi-
ple blasting periods, aggregating to a
daily total of four hours, giving a great
deal of flexibility to an operator to
fashion its own blasting schedule. Be-
cause the regulations only specify that
detonation must be within the time
frame, the operator can do all prepara-
tion for blasting during other times. In
fact, several commenters stated that if
it was clear that several different
times aggregating to four, hours was
permitted, then the four-hour limita-
tion would be acceptable.

Regardless of possible inhibition of
operation and costs associated with
these limitations, the' Office must es--
tablish some time limitations on blast-
ing ' under the Act. Section
515(b)(15)(A) of the Act requires that
the person conducting surface mining
activities ". . provide adequate ad-
vance written notice to local govern-
ments and residents, ... of the
planned blasting schedule."

Thus, some limitation on the fre-
quency of blasting must be imposed, to
ensure that predictions are made by

the operator for the purpose of includ-
ing in the schedule "adequate advance
written notice." Secondly, Section
515(b)(15)(c) of the Act requires that
blasting be limited with respect to the
"timing and frequency of blasts'. , ."
Therefore, limitation on the total du-
ration in which blasting may occur in.
any one daylight period is appropriate
to Implement this Section of the Act.

Given that the Act requires estab-
lishing limitations on the timing of
blasting, the industry must develop
the capability of planning its 'oper-
ation so as to be able to predict in ad-
vance, to a certain extent, the times in
which blasting will occur. As noted
above, some commenters indicated
that this can be done under the "four-
hour aggregate" system, which is what
the Office requires.

(3) Comments that suggested limited
blasting only to eight hours per day or
"sunrise to sunset" would not meet
the requirements of the Act. These
limitations would not provide a sched-
ule with sufficiently specific advance
warning to inhabitants of areas
around the minesite, persons traveling
through these areas, and local govern-
ments so as to allow those persons and
,governments to regulate their daily ac-.
tivities around normal work or busi-
ness hours when blasting would take
place.

V. Section 816.64(c),
Additions were made to this Section

from the proposed regulations, due to
comments received and discussed
under the preamble to Sections
816.64(a)(2) and 816.64(b)(2)(ii).

§816.65 Use of explosives: Surface blast-
ing'requirements.

Section 816.65(a)

(A) A few commenters objected to al-
lowing the regulatory authority to
specify time periods for allowable
blasting that are more restrictive than
sunrise to sunset, while others recom-
mended further restrictions on blast-
Ing between 5 p.m. to sunset. Some
commenters objected to prohibiting
blasting at night, alleging that it may
be dangerous to hold undetonated
charges overnight. Other comments
proposed that the regulatory authori-
ty be allowed to grant exemptions for
night blasting on a site-specific basis
in remote areas; additional comments
cited the special conditions in Alaska
as an example where restrictions on
night blasting are unreasonable. One
commenter assumed a poriflict be-
tween this section and MSHA's pro-
posed blasting regulations. A review of
these comments resulted in the Of-
fice's consideration of five major alter-
natives; alternatives 4 and 5 were
adopted..

1. Retain the Section as proposed;

2, Allow blasting at night in "remote
areas;"

3. Modify the Section to add further
restrictions on blasting between 5:00
p.m. and sunset;

4. Modify Section 816.65(a) to be
more specific as to the reasons the reg-
ulatory authority may use to specify
more restrictive time periods on an ad
hoc basis;

5. Modify- Section 810.65(a), by
adding a provision to allow for blast-
ng at night on loaded charges that
cannot be either detonated by sunset
or delayed until sunrise of the follow.
ing day for safety reasons. (This alter-
native included attaching conditions
to the use of night blasting, to ensure
that the public is still adequately
warned and protected as required by
the Act.) -

(B) Alternatives 3 and 4, A few com.
menters objected to allowing the regu-
latory authority to prohibit or other-
wise regulate blasting in time periods
In addition to the sunset-to-sunrise re-
striction. These comments objected to
the vagueness of the discretionary
power which would have been granted
the regulatory authority under the
proposed rule. The Office agreed that
more specificity is desirable. Accord-
ingly, the regulations have been modi-,
fled to clarify the conditions under
which the regulatory authority has
the power to further modify hours for
blasting.

The regulatory authority will only
be empowered under Paragraph (a) to
impose more restrictive blasting time
periods for the specific purpose of pro-
tecting the public from adverse noise.
In some cases, protection against noise
may warrant special precautions, par-
ticularly because it can be much more
severe under certain atmospheric con-
ditions (Ref. 25, p. 404 and Ref. 21, p.
15). The public is adequately protected
from other effects of blasting, such as
ground vibrations and flyrock, by Sec-
tions 816.65(g) and (1). A few com-
menters recommended that blasting
should be further restricted, than in
the proposed regulations, between 5:00
p.m. and sunset, because of noise
caused by blasting that would occur
during those hours when people relax
at the end of the day. The Office did
not accept this recommendation as it
would be redundant. The regulatory
authority may specify more restrictive
time periods to protect from adverse
noise under Section 816.65(a)(1).

(C) Alternative 5. Several com-
menters noted that it may be danger-
ous to hold explosive charges over-
night which were loaded with the in-
tention of detonation during the day,
but through equipment failure or
sudden adverse weather occurrences
could not be detonated until after
sunset. These comments asserted that,
in the next day, the explosives could
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react to detonation by blowing out and
throwing rocks over the area, due to
moisture accumulation in the charge
holes, or could result in incomplete or
no detonation at all. The threat of
such contingencies was said to be
safety problems to the workers, such
as in digging out undetonated explo-
siyes. Some of these comments recom-
mended modifying the regulations to
allow for blasting at night to prevent
these safety problems.

Although not fully explained by the
comments, throwing, of rocks could
possibly result from leaviiig undeto-
nated charges held overnight. Due to
the deteriorating effect of moisture in
the blast hole on some types of explo-
sives or blasting agents, some of the
charged blast holes .in a blast may not
have the power necessary to fragment
surrounding rock as originally
planned. Under these circumstances, it
is probable that some charged holes
would lose their potential power to a
greater degree than others, due to
having been in the ground for a great-
er humber of hours or being subjected
to more moisture. Where charges that
retain a considerable portion of their
original power were adjacent to more
severely weakened charges, a situation
could be created that would result in
excess rock being thrown in the air.
This could be caused by the failure of
some weakened charges to move the
rock burden in a lateral direction as
planned, with the more powerful
charges only moving rock in a vertical
direction.

As a result, the Office decided that a
change in the regulation should be
made to allow blasting at night, when
it is necessary to prevent creating a
haz2rdous condition, while maintain-
ing controls to prevent abuse of the
provision. These controls are imposed
to ensure that the public is adequately
warned of an emergency blast and
that records are made and reported to.
the regulatory authority to ensure
that the provision is not used except
in unavoidable hazardous situations.

The Office notes that, while MSHA
currently does not prohibit all surface
blasting at night, a proposed revision
to MSHA's regulations (33 CFR 477.
1308(j)) would create such a blanket
prohibition. The Office will, however,
ensure that its regulations are closely
coordinated with MSHEA's final rule
and expects that, given the safety
problems discussed above, MSEA will
appropriately modify its proposed reg-
ulation when adopted in final form.

(D) Alternative 2. One commenter
proposed that the regulatory authori-
ty be allowed to create exemptions for
blasting at night, on a site-specific
basis, for surface mines in "remote
areas:' This comment was rejected.
The Act requires that blasting be ap-
propriately restricted as to times with-
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out regard to the density of popula-
tion In surrounding areas. Indeed, the
Act requires protection of even a few
persons (i.e., "the public") In areas lo-
cated near to the permit area. Fur-
thermore, the use of the "remote
area" concept would be very difficult
to enforce, because It would require
extensive field investigations to deter-
mine the density of population in
areas surrounding minesItes, often in
very difficult terrain, thereby utilizing
enormous regulatory authority re-
sources for the benefit of very few
mine operations.

(E) A commenter from Alaska ob-
jected to the restriction on nighttime
blasting due to portions of that State
having up to 5V months of completely
-daylight time and winters where day-
light Is only 2-3 hours a day In areas
where coal is actively produced. This
was decided to be outside the scope of
this national rule-making and should
be addressed, if valid, through appro-
priate special provisions for Alaska
under Section 508 of the Act and 30
CFR 731.13, 736.22(a)(1), and/or 741,
depending upon whether the State of
Alaska seeks to implement its own
State program.

(HI) Section 816.65(b).
(A) MSH[A commented that this sec-

tioft, as proposed, was unclear in two
ways. First, unscheduled blasting was
to be allowed only In "emergency con-
ditions approved by the regulatory au-
thority." The Section did not specify
when or how these situations would be
approved by the regulatory authority
and left the implication that operators
would have to contact the regulatory
authority, after an emergency arose,'
to obtain permission to blast at un-
scheduled times.

The Office agreed with this com-
ment and has reworded the Section to
read, "previously approved by the reg-
ulatory authority in the mining plan."
Though 30 CFR. 780.13(f) requires
that applicants for permits list such
situations in the permit application,
persons who are responsible for meet-
ing the requirements of Section
816.65(b) could have misinterpreted
the method and time of regulatory ap-
proval as the section was previously
worded.

MSHA's is second concern was that
the word emergenc, along with the
listing of "rain, lightning, other atmos-
pheric conditions," was not consistent
with MSHA terminology. MSHA con-
siders rain and lightning to be expect-
ed and recurring hazardous events, not
emergencies. MSHA labels such events
as "hazardous situations," along with
emergencies (totally unexpected
events which are also hazardous, e.g.,
fires). The Office agreed to substitute
MSHA's term, hazardous, for emer-
gency, which makes terminology of
the two agencies consistentf and de-
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scribes all situations which threaten
operator or public safety. The Office
has further limited approval of un-
scheduled blasting to those times of
unaroidab!e hazardous situations, pre-
venting approval of situations which
could be created by the operator to
justify deviation from the blasting
schedule for convenience and not safe-
ty's sake.

Adoption of these changes in Sec-
tion 816.65(b) also required changi
the word emergancy to un.avoidab
hazardous in Sections 816.64(bX2Xv),
816.65(a)(2)(D, and 817.65(b)(2)(i). and
addin- It at Section 780.13(f), to main-
tain consistency of terminolozy
throughout affected portions of the
regulations.

(B) (1) Several other comments re-
ceived on proposed Section 816.65(b)
suggested that additional require-
ments be added, that the blasting
schedule be eliminated dnd asserted
possible conflicts with MSHA regula-
tions. Analysis of these comments led
to consideration of three alternatives;
alternative 1 vws adopted.

1. Revise Section 816.65(b), only as
per MSHA's comments.

2. Require a report to be submitted
to the regulatory authority, within 10
days of any emergency blast.

3. Explain the definition of emergen-
cy condition in this section.

(2) Alternwaire 2. One commenter
recommended that the emergency con-
ditions and reasons for deviating from
the blasting schedule be documented
and reported to the regulatory author-
ity within 10 days of the occurrence of
the blast The Office believes that the
recording requirements of Section
816.68 are adequate to ensure that suf-
ficient information about the blast is
developed and maintained for scrutiny
by the public and regulatory authori-
ty. Under Section 816.68, the permit-
tee must record pertinent information
about each blast contemporaneously
with blasting and maintain that record
for public and regulatory authority in-
spection. This should be adequate, on
a. national basis, for regulation of the
wide variety of circumstances in which
emergencies may occur.

That range is distinguishable, how-
ever, from the narrow type of circum-
stances when blasting at night would
be authorized in Section 816.65(a). In
the latter situation, reports should be
filed with the regulatory authority
much less frequently, and the regula-
tory authority needs to more closely
scrutinize night blasting because of its
high potential for causing adverse
noise effects. The decision on Section
816.65(b), of course, will not preclude
individual States from requiring the
filing of such reports, if their needs re-
quire It.

(3) Alternative 3. Another coin-
menter suggests that the conditions
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justifying deviation from the schedule
be expanded to specifically include
"events beyond the operator's con-
trol." The Office feels that this is ade-
quately provided for by substituting
the adjectives unavoidable and haz-
a-dous to describe those situations
which warrant unscheduled blasting.

(4). Other Comments. One com-
menter's objection, that the schedule,
stating it is impractical to establish,
wds rejected. #The Act in Section
515(b)(15)(A) requires a blasting
schedule.

Another commenter suggested that
there are some differences between
Section 815.65(b) and MSHA's regula-
tions, 30 CFRI 77.1303(uu) and pro-
posed Section 77.1305(g). MSHA's ex-
isting and proposed regulations call
for suspension of operations and with-
drawal to a safe location of all persons
upon the approach of an electrical
storm. The* Office does not. believe
that these create a conflict with Sec-
tion 816.65(b), as the withdrawal
would constitute justification for devi-
ation from the proposed schedule, if
the operator's permit had provided for
such conditions under Section
780.13(f). If delay' because of storm
conditions had 'not been'approved by
the regulatory authority in the
permit, the operator would have to
wait for the next scheduled time
period to conduct blasting operations.
In no event does Section 816.65(b)
allow for blasting during an electrical
storm.
III, Section 816.65(c).

(A) A number of commenters object-
ed to the requirement that, warning
and all-clear signals be given which
are audible at a distance of one-half
mile 'from the blast site. Other corn-
menters felt that this provision is al-
ready covered by MSHA regulations,
that particular items should be de-
leted, that additional 'sections should
be added covering specific provisions
on safety in the storage and use of ex-
plosives, that the signals should be au-
dible "under normal weather condi-
tions", that some wording was unnec-
essary, and that the section was inap-
propriate for the State of Alaska.

The Office's review -of these com-
ments led to the consideration of four
major alternatives and the adoption of
alternatiye 1.

(1) Do not revise this Section from
the proposed rule;

(2) Reduce the audible limit to one-
quarter mile or less;-

(3) Delete the requirement for perl-
odic notification and posting of signs;

(4) Specify the signal source and
-signal cliaracter.

(B) Alternative 2. Several com-
menters recommended that the audi-
ble distance requirement for signals be
reduced to one-quarter mile or less.

Some of these commenters asserted
that, to meet the requirement that the
signal be audible for a distance of one-
half mile, the noise level of the signal
would be greater than allowed by
MSHA. Although the particular regu-
lation was not specified by the com-
menters, 30 CFR 70.510(b)(3) of
MSHA's regulations lists a table of
permissible noise exposure levels as
follows:

Duratioit per
days (hours)

8 .. ... ........... .................

4 ................-- .......... °..*.°.
3 .............. .... *
2 . ........... ........ . . ...

.......... .. .. .. .........
...... . ...................... . ..........-. ..

Y4 or less . .................................

Noise level
(dBA)

90
92
95
97

100
102
105
107
110
115

(Figure 1)

These do not substantiate the com-
menters' assertion that the require-
ment for warning signals audible to
one-half mile from the blast would re-
quire a sound- source that would
exceed MSHA's allowable noise levels
at the mine. First, several warning
signal devices can be appropriately po-
sitioned at strategic locations within
the one-half mile area and the sound-
ing of the several devices coordinated
electronically ortby some other means.
The noise levels from the individual
devices would be considerably less
than for a single device used to notify
the entire one-half mile area. The Of-
fice's regulations do not specify that a
single signal device has to be audible
for one-half mile. Rather It requires
'that signals that are audible within a
range of one-half mile shall be given.

Second, as provided in MSHA's Sec-
tion 70.510(b)(3), a sound level of 115
dBA is an allowable level for up to 15
minutes per day. Adequate warning
signals under the Office's regulations
can be conducted to aggregate -less
than 15 minutes per day, particularly
considering that blasting may only be
conducted within a total aggregate of
four one-hour periods. Thus, warning
and all-clear signals may be divided
into eight segments of one minute
each, far less than the 15-minute limit

'imposed by MSHA's regulations.
Third calculations made by the

Office and contained in its administra-
tive record indicate that a warning
signal sounded at 115 dBA (MSHA's
maximum in.Table 1) or less can be
audible at a distance of one-half mile.

(C) Coverage by MSHA. Several com-
menters stated that the provisions of
this Section are already adequately
addressed under MSHA's regulations.
MSHA has only one proposed signal
warning regulation (30 USC 77.1308h),
and it merely provides that "ample
warning shall be given ... " However,
Section 515(b)(15)(A) of the Act re-

quires that daily notice be given to
residents/occupiers in the area that
are within one-half mile of the blast
site. Therefore, the Office decided not
to alter the regulation, because the
provisions of this section will fulfill
the Act's requirement for daily notifi-
cation of the public, in a manner that
is satisfactory, appears to be most
practical, and does not duplicate
MSHA's proposed general require-
ment.

(D) Alternative 4. A few commenters
recommended that additional provi-
sions be added to Section 816.65(b), to
specify rules on handling eXplosive6,
and that this paragraph be modified
to specify the actual signal type and
the signal source. The material that
was recommended to be inserted is
covered in MSHA's rules, 30 CFR Part
77. Addition of those rules would be
mere duplication of MSHA, as opposed
to the requirements for when signals
are to be given and at what distances
they must be audible, and would not
provide any greater protection to the
public or environment. If conditions n
particular States require specific sig-
nals or signaling devices, these can be
adopted in that State's regulations.

(D) Alternative 3. Several com-
menters recommended deletion of the
provisions for periodic notification or
communication of the meaning of sig-
nals, and maintenance signs. Com-
menters felt that miners and visitors
are warned and instructed when enter-
ing the property. That, in itself, would
not, however, provide warning instruc-
tions for residents within one-half
mile, if they are not employees of the
mine. Therefore, the comments were
not accepted.

(E) Other comments. (1) One com-
menter recommended that the section
should be changed to "audible, under
normal weather conditions, within a
range of one-half mile." The Office
did not feel that this modification
would improve the regulations, as the
phrase "normal weather conditions"
would be subject to highly variable,
and the statute requires adequate
warnings without regard to the type of
weather conditions. Indeed, severe
weather is the time when warnings are
most necessary, because of the in-
creased danger of airblast and reduced
visibility for persons traveling near
the permit area.

(2) A commenter stated that the
phrase, "through appropriate Instruc-
tions," should be deleted as unneces.
sary additional wording. This wording
specifies how the information shall be
communicated and the Office, there.
fore, decided It should be retained to
ensure that the Act is fully Imple-
mented.

(3) Another commenter alleged that
there are significant differences be-
tween most mining to be covered by
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this Section and conditions of mining
in the State of Alaska. This comment
was believed to be outside the scope of
this national rule-making and can be
more appropriately resolved when a
particular permanent regulatory pro-
gram is approved for Alaska under
Subchapter C and D.

(4) Several commenters alleged that
the blasting schedule provision is re-
dundant, because audible warnings re-
quired prior to a blast under Section
816.65(c) would be sufficient. Audible
warnings alone, however, are not suffi-
cient. The Act specifically requires
publishing of blasting schedules in ad-
vance. Furthermore, audible warnings
will not provide adequate advance
notice either to persons inside build-
ings in the area around the minesite
(and thus cut off from the signals), or
to persons who travel through the
blast area between the signal and the
blast.

(5) Several comments cited Gustafs-
son (page 256, ref. 8) on the effects of
atmospheric conditions on the propa-
gation of blast noise, as justification
for eliminating the four-hour time ag-
gregate. Gustafsson correctly points
out that-

"... wind direction, wind velocity,
air temperature, and air pressure have
a very great effect on the propagation
of pressure waves. Even the type of
weather, for example cloudy or almost
clear, should be taken into considera-
tion when estimating the propagation
of pressure waves.. ."

However, the multiple time frames
allowed by the "four-hour aggregate"
rule of Section 816.65(b)(2)(ii) and the
emergency blasting provisions of Sec-
tion 816.65(a) and (b) provide a degree
of flexibility such that the require-
ment for a blasting schedule need not
be the cause of blasting at times when
atmospheric conditions may cause
propagation of blast noise. If the blast
cannot be detonated during any of the
scheduled blasting periods because of
adverse atmospheric conditions, the
blast can be detonated when necessary
in accordance with Section 816.65(a)
and (b).

(6) One commenter stated that the'
"four-hour limit is meaningless," -as-
serting that operator will be able to
blast for 10 minutes in any hour and
thus blast every half-hour throughout
the day. The regulations, however, do
not allow this to occur. Section
816.64(b)(1) states that "a blasting
schedule shall not be so general as to
cover all working hours . .. " Section
816.64(b)(2Xii) states that "such peri-
ods shall not exceed an aggregate of
four hours." fEmphasis added.) These
sections of the regulations limit blast-
ing operations to not more than four
specific hours. Thus, blasting could
occur during the hours of 9 aam.-10
aan., 11 a.m.-12 pin., 1 pm.-2 p.m., 3

p.m.-4 p.a., but not In 10-minute In-
crements of each of the hours 9:00
am., 10:00 a.m., 11:00 a.m., 12:00 pan.,
1:00 pan., 2:00 p.m., 3:00 p.m., 4:00
p.m., 5:00 p.m., 6:00 p.m., 7:00 p.m. To
further ensure that this system is not
abused and provides fdr protection
against the hypothetical situation
raised by commenters, a provision was
added to Section 816.64(c) to allow the
regulatory authority to require repub-
lishing and redistribution of the blast-
ing schedule, if there is a substantial
pattern of non-adherence to the origi-
nal schedule as evidenced by the ab-
sence of blasting during scheduled pe-
riods.

IV. Section 816.65(d).
(A) A few commenters pointed out

that some confusion could result from
the wording of the proposed rules as
to the limit of the "blasting area" to
be protected from entry. Objections
were also received on the time limit
for guarding and on the protection of
livestock. Based on these comments,
the final rule was reworded to clarify
the area to be regulated and to elim -
nate the requirements of prohibltlng
access to the area for a specific time
prior to the blast.

(B) Several commenters stated that
use of the term "blasting area" would
result in confusion as to the actual
extent of the area to be regulated
under this section. The term "blasting
area" was used In proposed Sections
816.65(d) and 817.65(e), to mean the
area possibly subject to flyrock from
blasting. However, one commenter
stated that MSHA presently interprets
"blasting area" to be confined to the
blast hole pattern.

Another commenter expressed the
fear that the Office's proposed rule
would be interpreted to allow unau-
thorized persons to enter the blast-
hole pattern area at any time until 10
minutes prior to detonation of the
blast. Such an interpretation is unwar-
ranted and would be unacceptable to
both MSHA and the Office. Further,
by deleting the words "blasting area"
and substituting "an area possibly sub-
ject to flyrock from blasting," the con-
fusion of terms will be eliminated.

(C) One of the commenters also
pointed out that, where it Is necessary
to stop traffic during blasting near
public roads, the 10-minute minimum
control limit will cause extra inconve-
nience to the traveling public. The
Office feels that It is not necessary to
specify a particular time limit prior to
the blast for which access to the fly-
rock area should be controlled.

The purpose of the rule is to assure
that the public or livestock will not
enter an area where they could be en-
dangered by flyrock during blasting
and that access to the area after a
blast will not be permitted, until an in-

spection by the mining personnel indi-
cates it is safe to do so. To accomplish
this may require that access to the
area be regulated more or less than 10
minutes prior to the blast. Thus, if the
section were not re-worded, there
would be confusion about the area to
be guarded and in some instances the
public would be subject to unnecessary
inconvenience due to the specified
time limit of control prior to the blast.

(D) One commenter also objected to
the Inclusion of livestock in the regu-
lation on the grounds that all States
have livestock fencing laws and there-
fore the inclusion of livestock was re-
dundant. Livestock constitutes "prop-
erty" protected by the Act. Fencing
may not be successful in all cases, or
fences may be too far apart to pre-
clude widespread movement of ani-
mals into close proximity of blasting.
Therefore, the Office decided nof to
delete livestock from the section.

V Section 816.65(e). "
Although several commenters sup-

ported the proposed version of this
section, other comments suggested
that either It be deleted, or the word-
Ing changed to agree with relevant
MSHA regulations. Several corn-
menters recommended deletion on the -
grounds that the guarding of charged
holes is already covered by MSHA and
that an additional rule covering the
same item is merely duplicative.
MSHA does, In fact, cover the protec-
tion of charged holes under 30 CFE
77.1303(g), which provides: "Areas in
which charged holes are avaiting
firing shall be guarded or barcaed
and posted or flagged against unau-
thorized entry." The Office believes
that the MSHA rule is adequate, so
that the Office's proposed rule was re-
dundant MSHA's regulation will
apply to surface coal mining oper-
ations throughout the active phase of
mining. Blasting Is not ordinarily con-
ducted at other times in the surface
mining of coal, and the flagging/
guarding of holes is related solely to
worker protection, not those outside
the mine-site.

Section 816.65(f)--Airblasl Stand-
ards

(A) Numerous comments were re-
ceived on a variety of aspects of the
airblast standard, including recom-
mendations for both higher and lower
permls3lble noise levels, changes in
frequency specifications in Hertz
(Hz.), and exemption of certain struc-
tures from protection by the stand-
ards. A review of the comments result-
ed In the consideration of the follow-
ing alternatives. Alternatives 10, 11
and 12 have been adopted.

(1) Retain the rules as proposed;
(2) Increase the permissible airblast

level;
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(3) Decrease the permissible airblast
noise level standards;

(4) Permit a percentage of the blasts
to exceed the noise level standards;

(5) Delete the airblast noise level
standards entirely;

(6) Change the Hz (± 3dB) in the
table in Section 816.65(e)(1) to Hz
(-3dB);

(7) Delete the C-weighted noise level
standards;

(8) Replace the numerical airblast
noise level standards with a stemming
requirement;

(9) Use only one frequency specifica-
tion, Instead of multiple specifications;

(10) Delete the reference to the,
permit area in Sectidn 816.65(e)(1) and
allow a waiver froni persons leasing
structures from the operators;

(11) Add a provisiop enabling the
regulatory authority to require moni-
toring of blasts;

(12) In Section- 816.65(e)(2) change
the upper limit of frequency from
500Hz to 200Hz and specify "Type 1"
sound level meters for C-slow measure-
ments.

II. Analysis of Comments and Alter-
natives

A. Introduction.-MSHA health
standards in 30 CFR, Parts 70 and771,
protect only mine workers from hear-'
ing loss caused by continuous noise,
such as that emitted by trucks, shov-
els, car shutters, and crushers. Howev-
er, impulsive noise, such as airblast re-
sulting from the detonation of explo-
sives Is .not similarly regulated by
MSHA. Because impulsive airblast can
cause property damage (Ref. 21, pp
2,3,15; Ref. 25, p.400), the Office has
adopted standards to prevent damage
to structures and to protect the public
from noise resulting from airblast.

Alternatives 2, 3, and 5. Reference 21
was written in 1974 and was based on
26 quarry blasts and an analysis of the
results of a great deal of previous work
by other researchers. This'reference
recommended a 136 dB linear peak
value (equivalent to the 130 peak
measured at six Hz or lower peak re-
sponse) as a minimum allowable level
for arblast, based on damage probabil-
ities. This data was further supported
by more recent work.

The airblast noise level standards of
the ydgulations are based largely on a
special study conducted by the Bureau
of Mines (Ref. 22). The time histories
of hundreds of cases of ground vibra-
tion, arblast, and structural response
to ground vibration and arblast were
plotted and analyzed. Using the ob-
served structural response to ground
vibration and airblast and observed
damage to the structures, an appropri-
ate. airblast/ground vibration equiv-
alence, consistent with the latest data
on structure response, damage, and
tolerable levels was derived.

I

The noise level limitations specified
in the table in Section 816.65(e)(1) rep-
resent the conclusion of the Bureau of
Mines study, the latest state-of-the-art
in understanding coal mine blasting
airblast on structures and methods of
measurement of that airblast. To in-
crease reliability, two independent ap-
proaches were used to derive the
values specified in the regulation.

(1) The first analysis involved deter-
mination of the structural response as-
sociated with a one-inch-per-second
ground vibration. Plots were made of
the previously described data orga-
"nized ifito four classes: one-story
homes, two-story homes, corner re-
sponses (structural), and mid-wall re-
sponses (non-structural).

The airblast response "data were
then similarly analyzed, except that
the above four categories .were each
examined for six types of airblast de-
schfptors. The results of this series of
comparisons correlated very closely,
probably because the natural frequen-
cies of structures I are within a narrow
range (Ref. 12, pp. 6&7).

Based on'the first method of analy-
sis, it was decided that the amplitude
of mid-wall and corner motions of
structures could be limited to levels
below those causing damage, by limit-
ing the amplitude of airblast from 135
to 137dB, 2 when measured on a blast
meter (Ref. 20, pp 20-23 and 21, p. 14)
that measures the peak amplitude and
has a flat frequency response of 0.1 to
200 Hz (135 dBL (0.1Hz), or when the
amplitude of airblast is limited to 109-
112 dB when measured with a"type 1"
sound-level meter that will hold the
peak reading and uses the C-weight-
ing, slow response described in ANSI
Standards S1.4-1971 (dBC-slow).

Limiting airblast to 137 dBL (0.1Hz)
would protect structures from struc-
tural 9amage, when the most disad-
vantageous combination of structure
response to ground vibrations and
structure response to airblast is con-
sidered (Ref. 22). Consequently, the
use of 135 dBL (0.1 Hz) provides a
slight safety factor to .preclude
damage to structures. This factor was
also needed to try to reduce human
annoyance factors from mid-wall
structure motions and associated rat-
tling (Ref. 21, pp. 15 and 16). C-
weighted-slow responses were similarly

-analyzed, with the -value of 109 dB C-
slow recommended as being equivalent
to the 135 dBL (0.1 Hz) level.

'As used in Ref. 22. the natural frequency
of the structure Is that frequency at which
the structure tends to vibrate when excited
by an impulsive loading such as airblast or
ground vibration from blasting.2As used in, Ref. 22, the dB (decibel) is a
measurement of sound pressure and is de-
fined as 20 times the logarithm to the base
10 of the ratio of the measured pressure to a
reference pressure of.20 micro newtons per
square meter.

(2) A second independent technique
was used to analyze the airblast re-
sponse data, involving displacement
produced strain which is related to"
cracking in interior walls (Ref. 22, p.
4), according to the following method:

Method No. 2: (Displacement-pro-
duced strain method)-
lowest observed damage level

4
0.016 in maximum wall displacement

I
using lowest natural frequencies

I
compute theoretical associated air-
blast

Method No. 2 was used because dis-
placement, or the distance a particle
moves, is not, by itself, a good damage
predictor, since displacement is fre-
quency dependent. Thus, both dis-
placement and frequency should be
specified. (Peak-particle velocity does
not have this disadvantage, because it
is not frequency dependent). However,
structure walls and comers have defi-
nite frequency ranges (Ref, 22, p. 4),

An analysis was performed to deter-
mine the airblast levels associated
with the lowest damage case in the
available data of 0.016 inches maxi-
mum wall displacement. For both mid-
walls and gross-structure motions
(comers), the most strict values were
derived by taking the lowest natural
frequencies typically encountered, 12
Hz for mid-walls and six Hz for
comers. In all cases, the associated
airblast level for both one- and two.
story homes equaled or exceeded the
135 dBL (0.1Hz) peak linear and 100
dB C-slow, with most values within a
few dB of these limits, further Indicat-
ing that the 135 dBL (0.1 Hz) and 109
dB(C-slow) limits are necessary to pro-
tect from structural damage.

(3) The use of C-slow measurements
has been recommended in the Com-
mittee on Hearing Bloacoustic
(CHABA) Working Group 69 report to
the EPA. (Ref. 5, pp. V-1-V-5), The
Office is not convinced that this
method is superior to peak-linear;
however, C-slow is included as an al-
ternative, based on CHABA's recom-
mendation, to provide for the use of
another class of monitoring instru-
ments which will give equivalent Indi-
cations of potentially damaging air-
blast to the other types of instruments
allowed under the regulations.

(4) Some commenters suggested
lower noise decibel standards, based on
arguments that human annoyance is
caused at levels of noise below the pro-
posed standards. Some commenters
dispute this, arguing that prevention
of human annoyance goes beyond tlje
requirements of the Aot. The latter
commenters felt that the 135 decibel
(0.1 Hz or lower) specification was un-
reasonable, because it provides an ad,
ditional safety factor (Ref. 22, pp. 3-5)
to prevent human annoyance, as com-
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pared with the one-inch-per-second
peak-particle velocity limitation, and
should be raised to 137 decibels.

A State agency- submitted compre-
hensive testimony on the annoying ef-
fects to humans of airblast at coal
mine blasting. Two commenters docu-
mented the relationship between sonic
boom and surface mine airblasts.
Based on a large volume of data, the
commenters recommended changing
the table values of 135dB, 132dB,
130dB and 109dB, to 128dB, 125dB,
123dB and 98dB, respectively. These
data lend support to 135dB, rather
than 137dB as a reasonable level Mid-
wall motions and associated rattling
caused by airblast (Ref. 22, pp. 1-5)
cause not only human annoyance, but
can also cause minor damage such as
falling bric-a-brac and dislodgement of
items from shelves. Furthermore, the
Act requires preventing harm to public
health and safety, which includes pre-
vention of severe annoyance to people
(see Section 515(b)(15)).

The two adverse effects from air-
blast that were emphasized in the ar-
gument for lower airblast levels were
loss of sleep and a startle effect. The
regulations already are believed to al-
leviate loss-of-sleep problems, by pro-
hibiting night-time blasting, except in
the case of a documented safety
hazard under Section 816.65(a). Such a
safety hazard, where documented to
the satisfaction of the regulatory au-
thority, should reasonably take prior-
ity over loss of sleep. It will be the re-
sponsibility of the regulatory author-
"ty to assure that the night blasting
waiver -provision is not abused. There-'
fore, the Office decided not to adopt
more stringent noise standards in re-
sponse to the loss-of-sleep comments.

The "startle effect" cited by a com-
menter is based on studies of sonic
booms, which are similar to airblast
from blasting. However, sonic booms
are normally unpredicted events. Be-
cause of the blasting schedule provi-
sion of Section.816.64 and prohibiting
of blasting outside normal daylight
hours, Section 816.65(a), the public
will have reasonable notice of when to
expect blasting, thereby alleviating
the startle effect. Also, the Office
notes that a warning signal is required
to alert the public before blasting, Sec-
tion 816.65(c).

Furthermore, it is important to note
that, because the decibel scale is loga-
rithmic, a 7 decibel (db) reduction
from the proposed standard amounts
to a reduction of about 55 percent in
the sound pressure. (For instance,
132dB=1.69 psi, 125dB=.75 psi.) Based
on typical airblast levels (Ref. 21, p. 12
and Ref. 19, pp. 12 and 13), this would
be a very difficult reduction to achieve
as an absolute limitation. Since Sec-
tions 816.64 and 816.65(a) already sub-
stantially alleviate the two objections
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of "loss of sleep" and "startle effect,"
the proposed airblast standards have
not been lowered.

(5) Some commenters stated that
meeting the one-inch-per-second peak-
velocity limitation will automatically
control airblast damage. This Is not
true. In addition to the charge weight
per delay and distance from the blast.
which do control both alrblast noise
and ground vibrations, damage from
airblast is Independently a function of
the type of burden being blasted, type
and amount of stemming being used
(Ref. 25, p. 403), Improper or lack of
covering of surface detonating cord,
and lack of attention to rock structur-
al weaknesses and weather conditions
(Ref. 21, p. 15, Ref. 8, p. 220, and Ref.
13, p. 15). Thus, control of ground vi-
brations alone will not prevent alrblast
damage, and the specifications of Sec-
tion 816.65(e) are necessary for limit-
ing airblast.

(6) A few commenters stated that
the airblast standards are based
merely on preventing crack extensions
in walls of structures and, therefore,
distort the purposes of the Act. How-
ever, Section 515(b)(15) of the Act re-
quires prevention of damage to struc-
tures. Propagation of an existing crack
is a reasonable definition of damage,
and the prevention of such events is
not an unreasonable restriction. Of
course, airblast can also cause initi-
ation of new cracks, also considered
"damage" by the Office. As discussed
above, the arblast standard will also
help to reduce human annoyance, In-
dependent of structural damage.

(7) Without giving reasons, several
commenters asserted that the study of
Reference 22 cannot be defended.
Some commenters (again without a ra-
tionale) felt that the arblast standard
is inappropriately tied to the one-inch-
per-second peak-particle velocity limi-
tation. The study in Reference 22 was
based on hundreds of structure re-
sponse, ground vibration, and airblast
time histories. These data were ob-
tained from field studies involving sur-
face mine production blasts and onsite
field measurements. The Bureau of
Mines has been the nation's leading
research organization in the field of
blast vibrations for over 20 years. The
researcher who conducted the study
on which the alrblast standard Is
based is a recognized authority in the
field of alrblast and ground vibrations.
The large volume of data contributing
to the study, the reputation of the or-
ganization conducting the study, and
the qualifications of the investigator
lend strong credibility to the study.

None of the comraenters stating that
the study cannot be defended have
given any compelling rebuttal to the
study. None of the commenters gave
substantial data which would establish
that noise levels significantly greater
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than those to be allowed under the
regulations could preclude damge to
structures. Rather, they mainly
argued that the specified limits cannot
be met 100 percent of the time. As ex-
plained below, airblast can and should
be adequately controlled to meet the
regulation without a variability provi-
sion.

Further, damage to structures is cre-
ated through structural vibrations
from both ground vibrations and air-
blast Through analysis of hundreds of
vibration records from production
blasts, the Bureau of Mines estab-
lished a reliable equivalence between
the response of a structure to a one-
inch-per-second peak-particle velocity
and the airblast levels specified in the
tables. (Ref. 22, pp. 1-5). The validity
of the one-inch-per-second peak-parti-
cle velocity ground vibration damage-
prevention criterion is established in
the preamble discussion- of Section
816.65(f).

Therefore, the validity of the air-
blast table values for preventing
damage has been adequately estab-
lished by correlation between ground
vibration-produced damage and air-
blast noise levels. The inappropriate-
ness of tying the airblast criterion to
the one-inch-per-second peak-velocity
limitation was only alleged by the
cbmmenters, but no justification was
offered. Therefore, the Office believes
it entirely correct to establish the
noise level standards in the manner se-
lected.

(C) Alternative 4. Several com-
menters stated that the table stand-
ards cannot be met consistently be-
cause of variations in rock subjected to
blasting and weather conditions- Some
commenters recommended that the
operator be permitted to exceed the
standard 20 percent of the time.

Historically, airblast from coal
mining has not been pervasively regu-
lated in this country. Therefore, it has
not been necessary for all mine opera-
tors to systematically design blasts to
lmlt airblast, except where specific
complaints arose. Commenters" re-
quests that the limitation be met only
80 percent of the time appear to be
based on the range of airblast occur-
ring under current practice, rather
than what the industry Is, in fact, ca-
pable of achieving. Reference 25,
pages 403 to 405, describes blast design
techniques such as stemming and
proper burden which will reduce air-
blast to a level meeting the standards-
(See also Ref. 21, pp. 3 and 15). The
necessity to consider weather condi-
tions in reducing the propagation of
airblast is discussed In Reference 25, p.
404; Ref. 3, p. 15, and Ref. 21, p. 15.
The Office, therefore, believes that
the operator will be able to meet the
standard. If adverse weather problems
develop, such as a strong wind blowing
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In the direction of nearby structures
from the blast operation or a strong
temperature inversion (Ref. 25, p. 404
and Ref. 21, p. 15), it may be necessary
to reschedule blasting until adverse
conditions subside. 3

Further, a standard kequiring com-.
pliance only 80 percent of the time
could subject the public to potentially
damaging airblast for 20 percent of all
shots. Such a standard would not ful-
fill the provision of Section
515(b)(15)(C) of the Act, which re-
quires prevention of damage to prop-
erty outside the permit area by limit-
ing the duration and frequency of
blasting. Furthermore, allowance for
the standards to be violated 20 percent
of the time is particularly inappro-
praite where, as here, the Office finds
that the factors leading to exceed-
ances are within the indsutry's ability
to avoid- violation of the standard. Fi-
nally, because blasting is a non-con-
tinuous; essentially non-regularized ac-
tivity, a compliance standard allowing
for 20 percent of violations of a stand-
ard would be virtually impossible to
enforce consistently through.field sur-
vpillance. Such a standard would re-
quire very heavy commitment of regu-
latory authority resources to monitor
for unpredicatble periods of time in
amassing and analyzing data until suf-
ficient data were obtained to calculate
a 20 percent deviation figure.

(D) Alternative 6. One commenter
suggested a specification of (-3dB)
only, rather than (_±3dB) in Section
816.65(f)(1). A second commenter felt
that (±3dB) allows too much toler-
ance. No rationale or justification was
given for the change from (±3dB) to
(-3dB), and the Office did not adopt
the first comment. The (:I3dB) de-
fines the frequency response limit of
the measuring instruments and not
the accuracy of the measuring system
(Ref. 21, pp. 4 and 5). It is not a toler-
ance allowed to tihe operator in meet-
ing the standard, but rather an instru-
ment calibration specification. 4 The
(±3dB) was determined to be a prbper
specification. The rule has not been
changed in that regard.

(E) Alternative 7. Commenters
stated that the C-weighted standaid is
not valid, because It iS alleged not to
respond to a great deal of low frequen-
cy energy associated with 'blasting.
However, Reference 22, pp. 1-5, estab-
lished the equivalencp of the C-

'A temperature inversion Is a condition in
which .the temperature decreases, then in-
creases with altitude, rather than decreas-
.Lng with altitude, causing sound waves to be
refracted back to the earth. (Ref. 25, pp.
404-405) (Knowledge of the existence of a
temperature inversion can be obtained from
local weather bureaus).

4The limit of the frequency of a given in-,
strument is that frequency at which the in-
strument fails to respond to three decibels
or more of the actual noise present.
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weighted standard to the other air-
blast damage standards, in terms of Its
effect on structures and use in pre-
cluding damage, thereby indicating its
utility even in -low frequency situa-
tions. The Committee on Hearing and
Bloacoustics has supported the C-
weighted measurements to the EPA
(Ref. 5, pp. V-1-V-5). A state agency,
in its comments on this section, also
presented a proposed C-weighted spec-
ification but made no comment as to
Its validity. Therefore, the Office de-
cided to retain the C-weighted stand-
ard.

(F) Alternative 8. One commenter
felt that a stemming requirement
should be specified, rather than an
airblast limitation, and' another com-
menter supported the Office's propos-
al not to include a stemming limita-
tion. Stemming is insert material
placed in the top of the blast hole
above the explosive charge. Proper
stemming alone will not control air-
blast. Proper blast design (Ref. 1, pp.
373-396) and attention to weather con-
ditions (Ref. 21, p. 15, Ref. 25 p. 404)
are also important in controlling air-
blast. Thus, the suggestion to replace
the airblast noise levels limitation
With a stemming requirement was r-
jected."(G) Alternative 9. Some commenters
felt that four different frequency
specifications would be difficult to en-
force and'recommended that only one
be selected. All of these corpmenters
recommended their own airblast crite-
ria, each based on four. frequency re-
sponse spectra, which is also the basis,
for the' Office's standard. The Office's
multiple frequency standard was se-
lected, because a wide variety of air-
blast monitoring equipment is availa-
ble with a wide variety of frequency
response. Since a reliable comparabil-
ity of the frequency responses was es-
tablished in Ref. 22, pp. 1-5, the multi-
ple standard was adopted to avoid
unduly limiting the use of various
types of monitoring equipment, all of
which are capable of reliably detecting
damaging levels of airblast. Because
the four different frequency specifica-
tions amount to essentially the_ same
level of noise control, 'the Office has
decided to retain the four specification
standards to allow for the use of a
wider variety of testing equipment..

(H) Alternative 10, Some com-
menters suggested deleting the limita-
tion on the exemption of property
owned by the permittee and exempt
from the airblast standard only that
property in a permit area. Another
commenter suggested deleting this
limitation on the assumption that the
permittee's property hot be leased to
'any other person. The first suggestion
•was accepted, because the Office be-
lieved it unreasonable to require a,
person to protect his' own property

from airblast whether or not it is
within the permit area. In response to
the second comment, the regulation
was modified to allow a person leasing
a structure from the permittee to sign
a waiver relieving the operator from
meeting the arblast limitation, with
respect to that structure.

(I) Alternative 11. The proposed
rules on airblast made no provision for
requiring airblast monitoring, where
violation of the standard is suspected,
The ground vibration Section
816.67(c), has such a provision. To
enable the regulatory authority to
properly enforce the arblast provi-
sions, wording has been added at Sec-
tion 816.65(e)(4).

(J) Alternative 12. One comnmenter
correctly stated that, since the major
part of sound energy is in frequencies
below 200 Hz, specifying a blast meter
with at, least 500 Hz is unnecessary
and would eliminate the use of satis-
factory instruments that are presently
available. The Office agreed with this
analysis and has changed the regula-
tions to reduce the frequency response
specification to 200 Hz.

(K) Other Comments. One com-
menter felt that the specification In
the regulation for the frequency limit
of the noise measuring system should
be flat or callbrated. 5 However, the
commenter did not provide evidence of
a comprehenrlve data base suggesting
that such equvalencles can be routine-
ly made on a national basis. The regu-
lation has not been changed, as requir-
ing a flat response assures that ade-
quate monitoring instruments will be
used. Further, use of calibrated sys-
tems on a routine basis would cause
doubt as to the accuracy of data col-
lection.

Another commenter felt that ad.
verse weather conditions should be
used by the regulatory authority to
determine extenuating circumstances
in any decision on penalties assessed
for violation. This suggestion was not
accepted. As discussed more fully
above, it is the operator's responsibill.
ty to take weather conditions into ac-
'count when firing a blast. The opera-
tor should not create a situation dam-
aging to a private structure, regardless
of weather conditions, because the op-
erator can delay blasting until after
weather returns to normal.

Some commenters correctly stated
that three types of sound level meters
are described in ANSI-SI. 4-1971. As
pointed out in Ref. 12, p. 22, a large
amount of the energy in airblast and
ground vibration is contained in fre-
quencies below 20Hz. This is reflected

5A specification that an instrument'n re-
sponse is flat means that the response to
the, frequencies within Its range is constant
to within less than one dB. Calibration at-
tempts to establish an equivalence between
an instrument without a flat response and
one with a flat response.
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in the different sound levels specified
when using different blast meters. Be-
cause Types-two and three sound level
meters described in SI. 4-1971 have
frequency cutoffs at 20Hz and Type
one meters have a frequency response
down to 10Hz, it is evident that Type
two and Type three meters would not
give as good an indication of the po-
tential damage as a Type one meter.
The final regulations reflect this by
requiring that only Type one meters
be used for. the C-weighted, slow re-
sponse values.

VIi. Sections 816.65(t).
A. Substantial comment was received

on proposed Section816.65(g). Most of
the comments requested that the
1,000-foot limitation in subsection (1)
be reduced-to some lower limit, on the
theory that this limitation was arbi-
trary and had no statutory basis. Sev-
eral commenters also suggested that
the 500-foot limitations in subsection
(2)-(3) be deleted. Several commenters
felt the 1,000-foot limit was accept-
able, assuming that specific waiver
provisions -are available. Other com-
menters argued that the paragraph
should be entirely deleted, because
other provisions of Section 816.65 as-
sertedly adequately protect the public,
making distance limitations unneces-

-sary. A few comments stated that the
phrase "other appropriate investiga-
tion" should be deleted, and a few re-
quested that a provision be added that
the distances not be decreased if there
was a probability that afrblast or
ground vibration would be increased.
A few comments stated that, either
the entire section, or the reference to
dwellings should be deleted. Several
comnmenters stated that the 1,000-foot
limitation would impose unwarranted
costs on the industry. Review of the
comments indicated that the following
alternative should be considered and
that alternative 3 should be adopted.

(1) Retain Section 816.65(f), as in
proposed Section 816.65(g);

(2) Change the distance limitations
from 1,000'/500'/500'/ to 300'/300'/
500'!, or to % mile /500'/500'

(3) Add the term "seismic investiga-
tions" to Section 816.65(f), Tetain Sec-
tions 816.65(f)(1) and 816.65(f)(2) as
unchanged and delete 816.65(f)(3).

B. Analysis of Comments and Alter-
natives.

(1) Legal Authority. Several com-:
menters stated that the 1,000-foot dis-
tance limitation requiring regulatory
authority approval for its waiver was
arbitrary and lacked statutory author-
ity. This argument has been rejected
in the U.S. District Court for the Dis-
trict of Columbia In Re Surface
Mining Regulation Litigation 452 F.
Supp. 327, 345-346, (1978). The Court
held that the Office does have author-
ity to establish a 1,000-foot distance

limit on blasting in Its regulations
under Section 515(b)(15) of the Act,
where those regulations do not abso-
lutely prevent mining. Rather, blast-
ing operations may be regulated, If al-
lowed within the specified limits, upon
approval of the regulatory authority.

(2) Alternative 2. A commenter
stated that no blasting should be al-
lowed within % mile of a residence
under any conditions, but provided no
evidence to Justify this position.
Therefore, the Office declined to
accept It.

Several commenters recommended
distance limitations for Section
816.65(f)(1) of less than 1.000 feet
Some comments suggested 500 feet,
two recommended 300 feet, one recom-
mended 800 feet, and five simply
stated that 1,000 feet was too great a
distance. Most of these comment~rs
based their recommendations on the
incorrect belief that the Office did not
have statutory authority to set such a
limit.

Several others stated that blasting is
done safely at distances closer than
1,000 feet, and, therefore, should be al-
lowed. The fact that blasting can be
done safely at distances less than 1,000
feet from a structure does not Justify
eliminating the 1,000-foot limitation. -
Because blasting can adversely Impact
public property and safety at distances
up to 1,000 feet, if not properly con-
trolled, there is a substantial need for
close scrutiny by the regulatory au-
thority of blasting operations within
this distance.

Flyrock and noise are particular
problems caused by blasting within
1,000 feet of dwellings. In Perry
County, Kentucky, flyrock from sur-
face mine blasting several hundred
feet away severely injured a four-year-
old standing in the doorway of his
home and damaged three homes and
four automobiles. (Surface Mining
Control and Reclamation Act of 1977:
Hearings on H.R.2. before the Subcom-
mittee on Energy and Environment of
the House Committee on Interior and
Insular Affairs, 95th. Congress, First
Session, Part II, p. 313 (1977) ("House
Hearings"). In Dante, Virginia, a 200-
pound rock was thrown over 2,000 feet
from the blasting site (House Hear-
ings, Part II, p. 313). The State of Ala-
bama, recognizing the problem of fly-
rock and noise, specifies a distance
limitation on blasting of 800 feet,
within which special precautions must
be taken by covering all detonating
cord to minimize arblast and posting
of guards to protect ,against flyrock.
(House Hearings, SUPRA Part I, p.
138). Cases have been revealed where
blocks of rock up to one-half cubic
meter have been thrown hundreds of
meters. (Gustafsson, Ref. 8, p. 86).

Blasting Is also a problem with re-
spect to excesive ground vibrations

within 1,000 feet of dwellings. To
comply with the scaled distance for-
mula of 60 at 1,000 feet, the maximum
charge weight per delay Is 278 pounds,
as shown in the table in Section
816.65(t)(2). For ammonium nitrate
fuel oil at a specific gravity of 0.8 gm/
cc, this amounts to a seven-foot charge
length placed in a 12-inch diameter
blasthole and a 12.5-foot charge
length in a nine-inch diameter blast-
hole.' Since single charges of these
lengths would be unacceptable (Ref. I
pp. 388-390) for blasting in a typical
surface mine with bench heights of 50
to 100 feet, the operator would have to
take alternative action such as moni-
toring all shots, using a modified scale-
distance formula as allowed in Section
816.65(b), using multiple-delay deck
charges within the blasthole, or drill-
Ig smaller diameter blastholes. To
assure compliance with the one-inch-
per-second peak-particle velocity limi-
tation in such a close-in situation, It is
important that the operator make his
contingency plans known to the regu-
latory authority and have them ap-
proved so that compliance can be
properly monitored.

In those situations where the opera-
tor is not using scaled distances but is
monitoring each blast, special precau-
tions are also necessary, such as those
described by a commenter. That com-
ment stated that, historically, an oper-
ator's charge weights were 400-1,000
pounds. Assuming that 1,000 pounds is
a common charge, this would repre-
sent charge lengths of 25.5 feet in a
12-inch diameter blasthole and 45A
feet in a nine-inch blasthole2 These
would be acceptable charge lengths
under many conditions (Ref. 1, pp.
388-395). Additional precautions to
meet the one-inch-per-second peak-
particle velocity limit may be needed
as shown by the considerable variabil-
Ity to be expected from use of the
scaled distance formula.

Medearis (Ref. 12, p. 44), has plotted
predicted peak-particle ground vibra-
tion velocity against distance for a
1,000-pound charge. The curve of the
plotted data passes through the one-
inch-per-second peak-particle velocity
line at a distance slightly greater than
600 feet. Because geological conditions
can effect the propagation of ground
motion, as has been indicated in Gus-
tafsson (Ref. 8, p. 217), some scatter of

'data around the curve of predicted ve-

'Calculations: ANFO specific gravity (den-
slty)=0.8 gm/cc gm/ccx62.4=l6/cu it.
(standard conversion factor)
ar zxh-volume of a cylinder. Therefore:
0.8 62 4 x 0 = (.5)2 (7.1) = 2"8Ab
0.8x62.4xi(.375) z (12.6)=27l7.9lb.

1 ANFO specific gravity (densIty)=0.8 gm/
cc gm/ccx62.4 (Standard Conversion
Factor)-lb./cuit. (Standard Conversion
Table) =r2xh=volume of a cylinder. There-
fore: .8x62.4X=(.5)2 (25.5)=IC00 lb.
.8x62.4X=(.375) 2(45.4)=1.000 lb.
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locity can be expected, indicating that
the one-inch-per-second limit may be
exceeded or reached at distances close
to 1,000 ft., If 'blast design is not em-
ployed. The 1,000 ft. distance limita-
tion thus provides a safety factor to
account for this scatter and to'alert
the operator that special precautions
must. be taken to prevent structural
damage.

(3) Waivers. Several commenters
stated that the 1,000 foot distance was
acceptable, providing that the regula-
tions specified the written waivers by
occupants or owners of any structures
within 1,000 feet of the blast site could
be used to justify the lesser distances,
instead of compliance with the rest of
Section 816.65. Such waivers do -not,
assure the regulatory authority that
the operator will take the necessary
special precautions to protect the
public Irom the danger of flyrock and
to protect, the structures involved
from possible damage caused by exces-
sive ground motion or airblast. There-_
fore, this suggestion was not accepted.

(4) Redundancy. Other comments
stated that the other provisions of the
blasting performance standards, such
as Sections 816.65(g), 816.65(f), and
816.65(h), adequately protected struc-
tures and the public, making the I000-
foot/500-foot limitations unnecessary.
The Office has carefully considered
whether Section' 816-65(f)(1)-(2) are
merely redundant to other sections
and has concluded that, to the con-
trary, these provisions are essential to
a rational regulatory scheme for blast-
ing. Section 816.65(f). establishes re-
quirements for advance approval by
the regulatory authority of particular
blasting events by the operator, that
paragraphs (c)(g) & (i), which are gen-
erally self-executing, do not ordinarily
require. This advance approval re-
quirement is important when blasting
is conducted in close proximities to
the types of structures and facilities
involved.

Numerous comments to the Office
indicated that, ordinarily, permit ap-
plicants cannot be expected to present
detailed Infornation on the frequency,
quantities, and location of blasting in
the appropriate portion of the applica-
tion (30 CFR 780.13). 'The Office
agreed that It may be impossible to ac-
curately establish this level of detail
until shortly before mining operations
actually commence in the field. In ad-
dition, preblast surveys of structures
in the area around the mine will not
ordinarily be performed until after a
permit is Issued, so data on conditions
of those structures suggesting the
need for special precautions in the
course of implementing the blasting
performance standards will not be
available in the initial stage of the
permit process.
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The Act, however, requires that
mining operations not be c6nducted
-until the operator has borne the
birden of proving ability to comply
with applicable performance stand-
ards. (Sections 102, 506(a), 507(b),
508(a), 510(a)-(b) of the Act). As the
operator will not be able to provide
such a demonstration, in detail, during
the formal permit application process,
it is essential that regulatory authori-
-ty scrutiny of blasting operations take
place at some later point, prior to the
conduct of blasting in relatively close
proximity -to those structures and
facilities where the risk of harm is
zubstantial. Thus, Section 816.65(t) is
an important alternative to close scru-
•tiny of proposed blasting operations
during the permit application review/.
'approval stage.

'(5) B sisfor regulaorz, authority ap-
provdl. A few comments suggested re-
moving the phrase "other appropriate
investigations." from the- rule, imply-
ing that a preblast survey under Sec-
tion 816.62 is sufficient data for the
xegulatory authority to authorize a
waiver of the distance limits of Section
816.65(f). Preblast surveys, will not
necessarily provide sufficient data,
however, to determine whether the
distance limitation should be reduced.
First, preblast surveys are not, neces-
sarily required to assess existing physi-
cal conditions of structures. Survey re-
ports may, but are not required to,
specify how the operator intends to
blast.' Second, seismic or geologic in-
vestigations imay be necessary or con-
sidered appropriate by the regulatory
authority to indicate special condi-
tions existing in the area 'around the
blast site warranting special operation-
al precautions. Third, to determine if
airblast noise limits will be complied
-with, it may be necessary to develop
information on. weather conditions
and proposed blasting procedures. All
of these are 'elements, In addition to a
preblast survey report, that may be
needed by the regulatory authority
before approval is granted under Sec-
tion 816.65(f). Therefore, the phrase
"other appropriate investigations" has
not been deleted.

A few commenters suggested that a
provision should be added that in no
case should the distance be reduced if
there was a probability that the
ground vibrations or' airblast noise
would be increased by blasting author-
ized under Section 816.65(f). Such an
addition would be redundant, however,
as Paragraphs (c) and (i) already speci-
fy the maximum allowable peak-parti-
cle velocities and airblast noise levels.
Authority to . blast under Section
816.65(f) will not change these ground
motion and airblast limits provisions
and wil not allow for less stringent
ground motion and .airblast limits to
be followed.

(6) Costs. Some commentera said
that the 1,000-foot distance limitation
would impose unwarranted costp on
the industry. A few commenters relat-
ed the additional costs to the cases
where land companies lease houses
near mines, with provisions that the
occupants must vacate within a 30-day
notice. These commenters reasoned
that, in these cases, the operator or
land company would be forced to Issue
eviction notices to prevent complaints,
The Office does, not consider this to be
a valid argument for eliminating this
regulation. First, the commenters did
not show that ordinarily structures
and facilities within the distance
limits will be owiied by the operator.
Thus, the distance limit is still impor-
tant for those persons occupying or
using structures or facilities not under
the control of the operator within the
specified limits. Second, to the extent
that the commenters are correct (i.e.,
in order to comply with the blasting
performance standards, persons Inhab-
iting structures in close proximity to
the permit area must be physically re-
located), the regulations still should
be retained so that the health and
safety of those persons is protected.
Third, the Office does not expect that
such removal will ordinarily be re-
quired, because the industry should be
able to obtain approval of.the regula-
tory authority through establishing
that blasting within the specified dis-
tances can be done in compliance with
the peak particle velocity, air blast,
and flyrock performance standards.

The remainder of the commenters
predict that, because of doubt as to
whether a permit to mine closer than
1,000-feet would be granted, operators
will encounter difficulty in obtaining
financing or will have to pay higher
interest rates. This difficulty should
be minhilmized, however, because the
specific focus on the blasting perform-
ance standards will ordinarily occur
aftdr permits are Issued and operators
are about to start, Because the 1,000-
foot limitation is intended as a dis-
tance at which the regulatory authori-
ty is to ensure cqmpllance with the
other provisions of the blast perform-
ance standards, the Office does not
expect the permission to mine will be
difficult to obtain. It Is indeed expect-
ed that approvals will be granted in
many, if not most, cases. Therefore,
this should not be a substantial deter-
rent in obtaining financing for mining
,operations.

(7) Blasting near deep mines. Sever-
al commenters suggested that Section
816.65(g)(3) in the proposed rules be
deleted, as unnecessary in view of the
provisions of Section 816.79. The
Office agreed that Section 816.65(gX3)
was redundant, given Section 816.79,

'and has, therefore, deleted the provi-
sion.

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



(8) Seisfmic investigations. The term
seismic investigations has been added
to Sections 816.65(f) and 816.65(g) in
the proposed rules for clarification.
since seismic investigations are an.ac-
ceptable means of proving that an op-
erator can comply with the blasting
performance standards within a dis-
tance of 1,000 feet, as regards the
peak-particle velocity limits of Sec-
tions 816.65(i) and 816.65(j). (See pre-
amble to Section 816.67). ,

VIIM Section 816(g) (816.65(h) (in pro-
posed rule).

A. In comments on the proposed reg-
ulations, several persons felt that fly-
rock restrictions are unnecessary.
Some commenters felt that the restric-
tion on casting flyrock to one-half the
distance to the nearest structure Me-
gally preempts operators' property
rights. One commenter recommended
a variable flyrock distance standard,
based on the slope of the terrain
around the blasting location. Some
commenters suggested a stemming
specification, rather than a flyrock re-
striction. Many commenters suggested
the need for major revisions to this
section for clarity and to eliminate re-
dundancy. Based on comments, the
following alternatives on Section
816.65(g) were considered, and alterna-
tive 1 adopted-

1. Rewrite the section for concise-
ness and clarity, eliminating the re-
striction on throwing rock more than
half the distance to roads and rail-
roads;

2. Delete or modify the restriction
on throwing rock more than half the
distance to the nearest structure;

3. Specify blast design requirements,
rather than flyrock distance limits;

4. Permit exemptions from the dis-
tance provisions;

5. Delete the provision entirely.
B. Analysis of comments and alter-

natives.
(1) Introductiom Flyrock represents

a catastrophic potential for harm to
the public from blasting. (House Com-
mittee Hearings-supra. Part II, p.
283). Flyrock falling through the roofs
of structures, cited in those hearings,
has the potential to cause death and
injury, in addition to structural
damage.

(2) Alternative 1. Several corn-
menters felt that portions of Para-
graphs (1), (2), and (3) in proposed
Section 816.65(h) were redundant. The
Office agreed. The Section has been
rewritten as one paragraph to enhance
its clarity and eliminate unnecessary
repetition of the phrase "no flyrock
shall be cast" and the specific types of
structures protected by this section.

In response to one commenter's sug-
gestion, the reference to roads and
railroads in the "one-half the dis-
tance" limitation has been deleted. If

RULES AND REGULATIONS

access to these areas Is adequately
guarded, as is to be required under
Section 816.65(d), no danger from fly-
rock should occur.

(3) Alternatives 2 and 5. A com-
menter's suggestion for a graduated
flyrock limitation based on the slope
of the terrain surrounding the blast
site was not accepted. A property
owner needs the same degree of pro-
tection, in the form of a buffer zone,
regardless of the terrain slope. Since
airborne and groundborne flyrock are
treated the same In this Section, the
"one-half distance" requirement gives
equal and adequate protection to all.

Flyrock is more difficult to predict
than other blast effects. Limiting fly-
rock casting to within one-hall the dis-
tance to the nearest occupied struc-
tures provides a necessary safety
factor for people living at a mine
permit perimeter. If a person lives 50
feet from the mine perimeter, and a
blast Is 1,000 feet from that perimeter,
simply stating that the flyrock may
not go past the perimeter would pro-
vide inadequate protection from both
flyrock that initially lands near the
perimeter and then rolls towards
nearby structures, and from concus-
sion and debris generated by landing
flyrock.

Some commenters felt that It Is Im-
possible to control flyrock. This is not
true. Flyrock controls, uising the basic
recommendations from Ref. 1, pp. 373-
396, are common practices In the In-
dustry. '(This reference covers, in
detail, proper design for blasts.) If the
burden is less than 25 times the
blasthole diameter, the shot may
become violent and excessive, and fly-
rock can occur. If the stemming dis-
tance is less than 0.7 times the burden
an imbalance of forces can occur, re-
suting in excessive flyrock. Where
midseams, voids or other zones of
weakness occur in the burden, the
blast energy will be released violently
through these zones, creating concus-
sion and flyrock. Stemming, rather
than explosive, should be loaded In
these zones to prevent flyrock. If a
blast causes flyrock to be thrown
closer than one-half the distance to a
structure, the operator should be able
to solve the problem, by Increasing
burden and stemming distances and
paying close attention to zones of
weakness in the burden.

A comment by a vibrations con-
sultant that uncontrolled flyrock will
occasionally occur was not accepted.
Using design techniques spelled out in
Ref. 1, pp. 382-395, and Ref. 8, pp. 83,
88, the operator can use sufficiently
conservative designs to adhere to the
provisions of Section 816.65(h). When
blasting near residences, it will be in-
cumbent on the blaster to exercise
close control over blast design and pay
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close attention to the rock structure
being blasted to reduce flyrock spread.

(4) Alternative 3. Some conmenters
suggested that blast design specifica-
tions be substituted for flyrock limita-
tions, based on books identifying items
of preferred blast design. However, de-
tailed specifications for blast design to
limit flyrock In all cases would be an
excessive burden to many operators,
because of the extreme variation in
rock density, competence, and geology
encountered on a national basis, and
the lack of substantial data to show a
high degree of correlation between
each variable of blast design and a spe-
cific flyrock distance limit. Given this
variation and lack of existing data
base, the Office feels that it Is prefer-
able to specify required results and
leave the method of compliance with
the standard to the industry, based
upon a choice among variables Identi-
fled above as controlling flyrock.

(5) Alternative 4. Some commenters
suggested that a provision be made for
exemptions to the flyrock limitation,
but gave no basis for this suggestion.
Substantial exemptions to the limita-
tion would present a hazard to the
public. The regulatory authority will
not be expected to know the specific
structural aspects of the rock to be
blasted when receiving permit applica-
tions, given the final rules' version of
Section 780.13, in response to com-
ments. Because the specific sizes and
distances of flyrock will not be known,
In detail, the regulatory authority
would not be able to routinely make
the analysis necessary for approval of
exemptions. Further, such an exemp-
tion would constitute a total variance
from this performance standard, con-
trary to the limit of Office authority
provided by Congress. (See In re Sur-
face Mining Litigation, 452 F. Supp.
327, 338-339 (D.D.C. 1978)).
Other Comments.
(1) One commenter felt the rock

traveling along the ground should not
be considered flyrock. Since rolling
rock can be as hazardous as rock fall-
Ing upon persons or structures, the
provision for rock traveling along the
ground was retained.

(2) On the question of pre-emption
of the operator's rights, the Act does
not allow a person conducting mining
to operate within the confines of the
permit area so as to cause damage or
injury to persons in nearby areas. Sec-
tions 102 and 515(b)(15), of the Act.

(3) A commenter suggested changing
"area of regulated access" to "safety
perimeter." This was not adopted, be-
cause "area of regulated access" is a
more specific term as it is tied to speci-
fication of "access areas" in Section
816.65(d).
IX. Section 816.65(h) (Section 816.65(i)
in the proposed rules).
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A comment was received recom-
mending deletion- of Section 816.65(1)
from the regulations as unnecessary,
alleging that "actual disruption and
fracturing of the rock only takes place
very close to a blasthole." This is cer-
tainly not true in the case of ilyrock,
which is documented in the legislative
history, as described in the preamble
to Section 816.65(f). Excessive flyrock
could change the course of a small
stream by creating barriers to the
original flow of water in the streai
and by initiation'Of rock slides in un-
stable pit slopes adjacent to streams.
Moreover, the text of Section 816.65(i)
comes directly from Section
515(b)(15)(C) of the Act, and clearly
reflects the intent of Congress.
X. Section 816.65(i), (Section 816.65(7)
in proposed rule) Peak-Particle Veloc-

- ity Limits.

A. A large number of commenters
objected to the one-inch-per-second
limit for peak-particle velocity of
ground motion. The majorify of these
comments recommended that the limit
be placed at two Inches per second, al-
though others recommended levels as
low as 0.2 inch per second. Other com-
ments indicated that the proposed
rule was ambiguous as to how compli-
ance with the particle velocity stand-
ard was to be measured in the field.
Some commenters recommended that
this section be revised to specify the
conditions under which the regulatory
authority -would monitor ground
motion and the equipment to be used.
Study of the comments received led to
the consideration of the following al-
ternatives.

(1) Retain this section as proposed
without change;

(2) Specify that the maximum peak-
particle ,velocity shall be as measured
in any of three mutually perpendicu-
lar directions, or specify that the
maximum peak-partlcle velocity is the
niaximum of resultant of three compo-
nents which are measured in th:e
mutually-perpendicular directions;8

(3) Retain the limit of one-Inch-per
second peak-particle velocity vs. speci-
fying a limit of up to two-inches-per-
second peak-particle velocity vs. a
limit as low as 0.2 inches per second-

(4) Eliminate any specific maximum
peak-particle velocity and use an
equivalent scaled distance (explosive
weight/delay vs. -distance to structure)
only.

(5) Replace the maximum peak-par-
ticle velocity standard with a "struc-
tural response" criterion; and

*A component is a velocity measurement
taken on a pre-determined orientation. The
three conmmon components are vertical (v),
taken In true vertial orientation; radial Iry,
taken on the line from the blast to the mea-
surement point; and transverse (t). taken on
the horizontal line perpendicular to (r). The
resultant Is the vector sum of v, r, and t, and
isequal to v'vs + r2+ t-
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(6) Require the regulatory authority
to monitor blasts at .a mine without
notifying the mine, to use certain
specified monitoring equipment, and
to require that the operator use
trained monitoring personnel -versus
not providing for such requirements
.on monitoring.

After-consideration of these alterna-
tives, the Office decided to retain the
one-inch-per-second peak-particle ve-
locity, specify-that this limitakion Is to
be measured in any of three mutually
perpendicular directions, and to reject
other alternatives.

B. Analysis of Comments and Alter-
natives.
1 (1) Some of the comments received
reflected confusion as to the funda-
mental purpose of this section. These
commenters appeared to criticize the
one-inch-per-second standard on the
theory that the adoption of this stand-
ard is an attempt to protect against
not only property damages caused by
blast ground vibrations, but also
against causing any annoyance to
people by emotional distress.

As later discussion will explain, the
-one-inch-per-second standard Is based
-principally on protecting property
from damage, although it should also
reduce the level of human emotional
distress caused by ground vibrations.
Bulletin 656 (Ref. 14, pg. 28), based on
the Salmon muclear event, states that
an estimated 35 percent of all families
will complain when exposed to ground
vibrations of two-inches-per-second,
and'18 percent will complain at one-
inch-per-second. Although frequencies
and durations for nuclear blasts are
different than for conventional blasts,
some similar complaint reduction
should be expected in coal mining.
Therefore, the standard being adopted
is anticipated to reduce emotional dis-
tress somewhat, although not com-
pletely prevent It.

(2) Alternative 2-One commenter
approved of selecting the "resultant"
form of measurement of peak-particle
velocity for ground vibration. As the
Office does not intend that the resul-
tant method of measuring the mini-
mum peak-particle velocity be re-
quired, Section 816.650) was modified
to-clarify the method of measurement.

The Office has decided that the re-
sultant method should not be used,
principally because that method has
not been used in collection and analy-
sis of the data in the literature upon
which peak-particle velocity standards
for mine blasting have been base& All
peak-particle velocity data presented
in Bureau of Mines Bulletin 656, (Ref.
14, pp. 93-103), was measured as the
maximum in any of three 'mutually
perpendicular directions. Therefore,
most of the work correlatingpeak-par-
ticle velocity from blasting in mining
with structural damage has been done

with the velocity determined by meas-
uring the greatest velocity in any of
three mutually perpendicular direc-
tions, without use of the resultant
method.

Investigators working on a relation-
ship between blasting ground vibra-
tions and structural damage continue
to determine maximum recommcnded
peak-particle velocity as that meas-
ured from any of three mutually per-
pendicular directions (Ref. 19, pp. 12-
13). The historical data pool on
ground vibrations and related damage
is all based on measurements taken in
three mutually perpendicular direc-
tions, as opposed to vector sum mea-
surements. Therefore, the three-com-
ponent system Is the only one on
which a vibration regulation can logi-
cally be based.

(3) Alternative 3-The Office re-
ceived a wide range of comments as to
the level at which the peak-particle ve-
locity standard should be set. Many
commenters argued for a level above
one-inch-per-second, most of these
recommending two-inches-per-second,
which was the prevailing- industry
standard prior to promulgation of the
Office's interim regulations In Decem-
ber, 1977, Some commentera urged
that the standard be set below one-
inch-per-second, arguing that structur-
al damage and/or emotional distress
cannot be eliminated.unless peak-par-
ticle velocity is reduced to a level as
low as 0.2 inch per second.

(a) Some commenters suggested that
the two-nch-per-second standard be
adopted, alleging that an operator
would subject blasting personnel to a
great hazard with the one-inch-per-
second standard because blasting
would have to be conducted more
often in order to break up the same
amount of overburden. Analysis of
this claim does not reveal that It is
substantial.

The primary method for reducing
ground mnotiorr from mine blasting is
to reduce the charge weight of explo-
sives per delay (Ref. 7 at 93; Ref. 14, p.
73; Ref. 13, pp. 8-9). In most instances,
the same amount of rock can be
broken in a single blast by increasing
the number of delays used in a round
of blasting. Commercial delays, in con-
junction with sequential timers, pro-
vide between 100 and 200 delay inter.
vals per blast round. (Ref. 17, pp. 1-2).
Readily available sales literature Indi-
cates that cap manufacturers market
20 different delay periods. Further-
more detonating cord delay-connec-
tors can be used in series to provide an
essentially unlimited number of delay
periods per blast. Delay blasting
switches (sequential timers) can be
used to increase the number of delay
periods available when using electric
controls (Ref. 12, p. 9).
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A few commenters alleged, however,-
that increasing the number of delays
requires reducing drill patterns, there-
by reducing the size of individual
blasts and requiring more total
number of blasts. Ref. 1, pp. 373-397,
however, makes no provision for need-
ing to reduce blast patterns because of
an increased 'number of delays. (See
also, Ref. 7 at 93-97 and Ref. 12 and
17, supra. Moreover, the extent that
the commenter's assertion might be
true, the Act requires precluding
damage from ground vibrations.

One commenter also stated, without
.providing demonstration, that by in-
creasing the number of delays, there Is
an increased chance of propagation be-
tween charges which could lead to
damage at closely adjacent buildings.
(Propagation is the initiation of a
charge by means of an earthborne or
airborne shock -wave radiating from a
nearby detonation.) 'The blasting
agents used in surface mining today
are, however, very insensitive to acci-
dental initiation and not subject to
charge-to-charge propagation in sur-
face blast designs. (See, e.g., Ref. 7 at
95).

(b) Some com-enters that recom-
mend the two-inch-per-second level
relied on technical literature or their
own experiences to argue that a two-
inch-per-second standard is ade-
quate" for protection of structures
against blast damage. However, none
of the commenters who cited their
own experiences submitted detailed
data showing comparisons between
damage and peak-partlcle velocity
from blasting in representative sets of
mining blasting situations. Without
those data, the Office could not evalu-
ate the claims of those commenters
who cited personal-experiences, which
in any event, appear contrary to the
weight of data available in the rele-
vant literature.

Technical literature cited by coin-
menters urging the two-inch-per-
second standard was primarily Bulle-
tin 656 (ref. 14), Medearis (ref. 12) and
Laadegard-Pederson (ref. 10). Bulletin
656, however, states that the two-inch-
per-second standard will protect struc-
tures from damage only 95 percent of
the time. (Ref. 14, p. 73). This is not
an adequate standard, because the
Section 515(b)(15)(C) of the Act re-
quires prevention of damages. Me-
dearis does not support the two-inch-
per-second criterion, but a complex
structural response criterion, discussed
later. Ref. 10 is a review of various
other papers and presents no new
data.
I One other commenter recommended

eight additional publications for study
of the peak-particle velocity limita-
tion. Four of these involved only nu-
clear explosion data, not coal mining,
and are not sufficient for establish-

ment of a coal mining standards on a
national basis.

The fifth article cited by the corn-
menter was Bulletin 656, (ref. 14)
which has already been discussed. The
sixth was Bulletin 442, the data from
which form part of the analysis In
Bulletin 656. The other two sugges-
tions were references 23 and six, both
of which are addressed elsewhere and
which support the one-inch-per-second
standard.

Another commenter suggested that
Wiss and Nicholls, ASCE, 1974, sup-
ports a two-inch-per-second standard.
However, this publication concerns a
very limited test, performed with only
a few blasts near one house in a hard-
rock mining district, and thus Is not a
sufficiently comprehensive piece of
work on which to base a national sur-
face coal mine blasting standard, be-
cause of the limited scope of the study
and the difference in rock type; Le.,
hard rock versus the soft sedimentary
rocks associated with coal mining.

Another comnmenter suggested using
Bureau of Mines RI 8168, by Siskind,
Stachura and Radcliffe. However, this
publication does not deal with struc-
tural damage criteria of any type from
ground vibration.

(c) When published In 1971, Bulletin
656 was the most comprehensive and
best information available on the
peak-particle velocity limit. Bulletin
656 recognized (at p. 73) that the prob-
ability of damage for a two-inch-per-
second vibration would be about five
percent. Commenters pointed out that
this probability estimate was based on
four instances ("points") where
damage could be shown at levels below
two-inches-per-second and that these
points had the greatest standard devi-
ations.

However, none of the literature cited
by the commenters established that
no damage will occur at the tWo-inch-
per-second level. Medears (ref. 12)
feels that peak-particle velocity in
itself is not a good criterion, although
he is the only published authority In
our records who takes this specific po-
sition. Further on page 87 of Ref. 12,
Meaderis states that his criterion
would be more strict than current
practice with regard to one-story
structures.

Another commenter said that re-
peated blasting will not cause fatigue
damage. The Office has never con-
tended that this was a factor. The
damage from repeated vibration dis-
cussed in the preamble to the pro-
posed final rules refers to induced set-
tling through compaction of material
on which a house is built. Vibration Is
a standard civil engineering technique
for compaction of material. Vibration
damage data typically are of a single
event type and thus do not consider
accumulated effects from multiple

blasts. One of these effects could be
induced settlement. This Is a contrib-
uting factor, although not a major one
to lowering the limitation from two- to
one-inch-per-second, Le., several small
vibrations may do as much damage as
one larger one.

(d) One of the commenters who
criticized the one-inch-per-second
standard recognized that the two-inch-
per-second standard is not really ade-
quate to preclude damage. A careful
review of the technical literature, as a
whole, shows that the one-inch-per-
second limit is what Is necessary to
preclude damage to buildings from
blasting. The best available informa-
tion clearly shows that damage to
property may result from blasting vi-
brations below two-inches-per-secoxid.
Indeed, this literature recognizes that
even a limit of one-inch-per-second
may not absolutely protect structures
from minor damage.

Integration of data from Dvorak
(Ref. 6) yields 32 points of damage
below two-inches-per-second. Gustafs-
son (Ref. 8. pp. 207-210), using infor-
mation developed from over 100,000
blasts, recommended a safe level for
p~ak-partlcle velocity down to 0.7 in-
per-second, depending on geologic con-
ditions, and a threshold of damage as
low as 1.2 inch-per-second. This is a
very Impressive volume of actual blast
data, and, by Its very number, encom-
passes a wide-variety of conditions
similar to that present in coal mining
across the U.S. Tynan (Ref. 23. p. 19)
recommends a peak-particle velocity of
0.75 inch-per-second. These sources
thus indicate that a particle velocity
specification below two-inch-per-
second Is necessary in order to protect
the majority of stiuctures from
damage, and that one-inch-per-second
is a reasonable criterion.

(e) Some commenters alleged that
the use of the one-inch-per-second
limit would be burdensome on opera-
tors. Costs will probably be increased,
in some cases, because of additional
delays required and a small amount of
additional loading time. Based on a
comparison of use of a scaled-distance
formula of 50 (to achieve two-inch-per-
second) to use of a scaled-distance for-
mula of 60 (to achieve one-inch-per-
second), the charge weight per delay
will have to be reduced about 30 per
cent.'

60.. 1.000v 50 = 1,000v'
Vw = 1,000/60 Vw- = 1,000150
V'W'= 16.667 VW-= 20
VW = 218 lb/delay

= 400 lb/delay
278/400 = 107

If an operator Is currently blasting
at or near two-inches-per-second, he

'Calculated by comparing the two scaled
distance equations: SD = distance/Charge
weight.

Example: Calculation comparing scaled
distances of 50 to 60 using an absolute dis-
tance of 1.000 feeL

FEDERAL REGISTER, VOL 44, NO. 0--TUESDAY, MARCH 13, 1979

15197



15198

would have to use approximately 40
percent more delay Intervals to
achieve the one-Inch-per-second based
on-use of the scaled-distance data in
Ref. 14, p. 17. Delay Intervals, howev-
er, are not a major component of the
total costs associated with ,lasting.10
These additional costs vill, however,
be offset by reduced damage to strtic-
tures and reduced human annoyance.
Further, some additional cost is not a-
valid reason for allowing for blasting
with a significantly greater probability
of structural damage and human dis-
tress, since Section 515(b)(15) of the
Act requires that blasting be conduct-
ed so as to '.prevent" damage and
injury. Moreover, no commenter indi-
cated that surface mining would have
to cease in any locations because of in-
creased cost associated with the Of-
fice's blasting regulations.

One commenter complained that a
large coal company had recently pur-
chased a new drill to acquire capabili-
ty of drilling smaler holes to meet the
one-inch-per-second standard and the
entire cost of $250,000 for the drill was
an expense in imposing this standard.
However, that drill will replace drilling
time for older, larger drills and thus
the older drills will last longer. Also.
the company will have more oper-
ational flexibility, by the ability to
drill more types of hdles. Moreover,
there was no way for the Office to cal-
culate accurately how much the drill
purchase cost the company in the long
run. When lower maintenance (result-
ing from a newer drill), increased oper-
ational flexibility (resulting from an
extra drill), fewer complaints and
damages (resulting from lower ground
vibrations), and better fragmentation
(resulting from smaller holes with
closer spacings)-are considered, the
com15any could even conceivably have
saved money by making this purchase.
(See, e.g., Ref. 7 at 95-97.)

() A few commenters recommended
lowering the allowable vibration level
to below 1 inch/second. In most of
these comments, reliance was put on
information developed by a State

o"No additional detonating cord would be
required to meet the one-inch-per-second
standard since the hook-up of explosives
would be the same. Some additional delays
would be interposed on the surface, but
these are less than $1.00 each. In the case
where the operator is already using In-hole
delays, no additional delays would be
needed, only a wider variety. No additional
loading time would be required because'the
same powder loads would be used. There
might be a slight Insignificant increase, in
time due to delay pattern design, care in
proper loading, etc., If an operator chose to
load different delayed charges within a
borehole to reduce the charge weight per
delay, this would take a little extra time
The increased time, even with an extremely
complex blast, should amount to less than 5
percent; Increased cost ofinaterials (delays,
cord, etc.) would be almost nil.
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agency and the recommendations con-
tained in Appendix C of the Commit-
tee on Bioacoustics and Blomechanics
Report-,(Ref. 5). As was pointed out in
comments by an industry commenter,
Appendix C was not an actual recom-
mendation made by the CHABA work-
Ing group, but was included as back-
ground information. The material
,quoted in Appendix C of the report
was a summary of the 1976 draft
standard, Internatibnal Standards Or-
ganiiation, Technical Committee 108,
Standards Committee 2, Working
Group 3. The actual recommendation
of the CHABA report was that since
structural damage had been observed
to levels as low as'one-inch-per-second,
even that level should be regarded as
one of potentially adverse exposure.

(g) A few comments stated that the
one-inch-per-second standard was arbi-
trary or discriminatory, against coal
mining as compared to other. methods
of mining. The above material demon-
strates that the standard is not arbi-
trary. Nor is It unduly discriminatory,
since the Act requires establishing a
standard to prevent property damage
and injury from surface coal mine
blasting.

(4) Alternative 4, Use of Scaled-Dis-
tance Formula. Only.

One commenter proposed that the
-ground vibration criterion be eliminat-
ed completely, appearing to recom-
mend that all reliance be placed on ex-
plosive charge -weights and distance
formula. Although charge weight-dis-
tance formula is one method. of -pro-
tecting structures from ground vibra-
tions (Ref. 14, pp. 70-74 and Ref."13,
pp. 8-9), use of seismographs to pre-
dict adequate charge weights is also
acceptable. Section 816.67(b) provides
that a different charge weight-dis-
tance formula can be used, if it can be
shown that the maximum peak-parti-
cle velocity is not being exceeded.
Thus, the Office decided not to accept
this comment.(5) One commenter objected to the
provision in Section -16.65(i) that the
maximum ,allowed peak-particle veloc-
i Ity is to be lowered below one-inch-
per-second, if required by population
density, age of structures, geology, hy-
drology, or frequency of blasts. The
commenter did not feel that a rela-
tionship between those elements and
ground vibration had beefi demon-
strated.

Gustafsson (Ref. 8, p. 208) found
- that older structures cannot withstand
ground vibrations as well as newer
Astructures. Some evidence does exist
that the frequency of blasting does
have an effect on structures (Ref. 8, p.
209). Density of population may re-
quire a lowering of the ground vibra-
tion limitation because of the possibil-
ity of increased human distress. Ref.
14, p-28, shows that the percentage of

persons affected by distress Is a func-
tion of the level of ground vibrations.
In high density population areas, a
larger number of persons will be dis-
tressed, since the number of persons
affected is determined by multiplying
the percentage of persons expected to
be affected by the number of persons
in a given area.

In some cases, geologic structure
may cause vibrations to propagate
more efficiently through the ground
and cause more complaints or damage
than normal. With regard to effects
on hydrology and water supplies, It Is
clear that blasting can adversely affect
ground waters by' rock fracturing.
(Ref. 7, at p. 2; Ref. 26 at p. 25: Ref.
27, Vol. 1, at p. 120). The regulatory
authority, therefore, needs to be pro-
vided with authority to specify a lower
peak-particle velocity, where use of
one-inch-per-second Is Insufficient.

(6) One commenter objected to the
one-inch-per-sebond standard, saying
that mine-caused blasting damage is
due to poor enforcement of the two.
inch standard, rather than to actual
ground vibration levels at two-inch-
per-second. The data cited In this dis-
cussion, particularly Dvorak (Ref, 6)
Gustafsson (Ref. 8) and Tynan (Ref.
23) show, however, that because
damage and distress can occur below
two-nches-per-second, one-nch-per.
second Is needed.

(7) Alternative 5. The Office received
a number of comments which objected
to the adoption of a peak-particle ve-
locity standard which Is based upon

"the assumption that all structures re-
spond in the same manner to a given
ground vibration, as opposed to a
standard which Is derived from analy-
ses leading to a "structural response
criterion." These comments urged the
latter criterion be used, based on the
work of Medearis (Ref. 12) to deter-
mine allowable maximum vibration
levels.

Medearls' work involves the determi-
nation of how a structure will respond
to a ground vibration. This response
will vary with the frequency of the
ground vibrations, the height of a
building, the type of ground on which
the structure is built, and the type of
construction and age of the structure,

Medearis' system requires that the
natural frequency of structures be de-
termined by test blasting, along with
spectral response curves showing the
response of the structure when excited
by different frequencies and ampli-
tudes of ground vibrations. The pro-
dominant frequencies of the ground
vibration, which will vary with the dis-
tance from the blast, must also be de-
termined.

It is important to note, too, the Me-
dearis! studies were not performed at
actual blast sites. Medearis' studies in-
volved records of 74 blasts provided by
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Vibra-Tech Engineers (Ref. 12, p. 20)
and simulated structural vibrations n-
duced by "slamming doors or bumping
appropriate structural components."
(Ref. 12, p. 4). The structures studied
were not those involved in the blasts.
His simulated vibrations are not truly
representative of blasting events be-
cause they excite only selected por-
tions of the structure whereas blast vi-
brations excite the entire structure.
To fully develop the Medearis' system,
actual field blasts with associated
ground vibration and structural vibra-
tion measurements are needed.

As Medearis states (Ref. 12, p. 87)
this technique is based on a limited
amount of data and requires further
research. In contrast, the one-inch-
per-second criterion used by the Office
is based on a large volume of pub-
lished data (ref. 6, 8, and 17) and
Bureau of Mines unpublished data
which correlate damage directly with
ground vibiation data, and do not take
structural response into account.

Further, some commenters indicated
that computer analysis is necessary
for using the structural response
system in each particular situation,
making this a cumbersome and costly
procedure,-in comparison to the peak-
particle velocity limitation, which uses
the scaled distance formula or seismo-
graphic readings for implementation
and compliance purposes. Moreover,
given that detailed blasting plans
cannot be provided at the permit ap-
plication stage, there would be no nec-
essary point in the regulatory process
where the regulatory authority would
have time to conduct an in-depth
review of the computer analysis re-
sults.

The Office, instead, has decided to
use a system involving the alternatives
of scaled-distance or seismographic
readings, which has been widely used
throughout the industry for many
years and can continue to be applied
under the regulations without the ne-
cessity of Medearis' system for gather-
ing site-specific structural data and en-
gaging in computer modeling.

(7) Alternative 6. Finally, it was also
argued that the Section should be
amended to providd that the regula-
tory authority should not notify the
mine when ground vibrations are
being monitored, that the regulatory
authority use only certain equipment
and trained personnel, and that the
latest equipment should be required
for use by well-trained personnel. The
Office, however, prefers to leave these
enforcement particulars to the regula-
tory authority in individual cases,
based on a case-by-case use of the best
testing methodologies and whether
notice to the operator may be needed.
It was not felt that further modifica-
tion" of this paragraph was warranted.

RULES AND REGULATIONS

XI. Section 816.65(j) (Section 816.65(k)
in proposed rules).

(A) Several commenters requested
that this provision be modified to
afford additional relief from the one-
inch-per-second peak-particle velocity
limitation at certain structures. Sever-
al commenters suggested allowing for
waiver of the peak-particle velocity
limits at any location under control of
the operator or at any property of any
other person willing to grant a waiver
of the peak-particle velocity limit. Sec-
tion 515(b)(15)(C), of the Act however,
requires that blasting be limited to
preclude dangers to underground.
mines and to surface or underground
waters. Thus, allowing for waiver of
the peak-particle velocity merely at a
particular location would not satisfy
the requirements of the Act (See Refs.
26,27), because:

1. An underground mine might be lo-
cated at or under the surface location
of the person agreeing to the waiver,
and

2. A spring or stream used by down-
stream or downgradent persons might
pass through or under location of a
person agreeing to the waiver for
structures on adjacent property over-
lying surface or groundwaters.

Therefore, the Office decided It
could not authorize waivers of the
maximum peak-particle velocity limit,
without preserving restrictions to pro-
tect underground mines and surface
and ground waters. As a result, any
waivers must be appropriately based
on pre-conditions, as specified'In Sec-
tion 816.65(1).

B. Some commenters felt that an op-
erator should not be required to pro-
tect his or her own structure from vi-
brations merely because the structure
was leased to another party. If the re-
quirement protecting a lessee were
dropped completely, a lessee of the
property owned by the operator would
lose the right under the Act to protec-
tion from discomfort and damage from
ground vibrations caused by blasting.
Thus, the waiver provision In the final
rule was adopted to protect the les-
see's rights and still permit the opera-
tor to seek relief from the -basic re-
quirement of the regulation.

C. Some commenters felt that a
structure owned by the operator, even
though It is off the permit area,
should be exempt from the one-inch-
per-second limitation. The Office
agrees that the location of the proper-
ty with respect to the permit area
should not be a determinant in autho-
rizing waivers to the permittee. The
final rule reflects this.

D. Several commenters felt that the
one-inch-per-second limitation should
be subject to waiver by a private
homeowner or lessee thereof, In addi-
tion to structures owned by the per-
mittee. Allowance for these types of
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waivers, however, can easily subject
homeowners and their lessees to
undue coercion by the mine operator.
Additionally, homeowners may waive
rights to protection of their property
without realizing the significance. of
this action. The average lay person is
not likely to have adequate technical
knowledge for intelligent selection of
an alternative peak-particle velocity
ground vibration level under a waiver.
In comparison, the permittee should
have employed competent experts to
conduct blasting and upon whom the
permittee can rely for advice in decid-
ing whether to use the waiver of the
one-inch-per-second limit. Thus, the
Office feels that a provision for a
waiver from private homeowners or
their lessees, other than the permit-
tee, is unjustified.
XI. Section 816.65(k) and (1) (Sections

816.65(1), (m) of Proposed rules).
A. Several comments were received

on the use of a scaled-distance formula
of 60 as an acceptable means of com-
pliance with the one-inch-per-second
peak-particle velocity limitation of
Section 816.65(1). As a result of the
comments, the following alternatives
were considered, and alternative 1 was
adopted.

(1) Retain the text of the proposed
rules;

(2) Reduce the scaled distance equa-
tion to 50;

(3) Use a scaled distance greater
than 60.

B. (1) Scaled distance is an expres-
sion which relates the absolute dis-
tance from a blast to a structure to
the square root of the charge weight
of explosive per delay. Although vibra-
tion data tend to have considerable
scatter, equivalent scaled distances
tend to give similar vibrations. The
scaled distance equation is as follows:

SD -RIVW
Where R is the distance from the blast to

the structure In feet, and W is the charge
weight per delay. The following examples
will illustrate this. Given diances of 1.000
feet and 5.000 feet, what is the maximum
charge weight per delay that can be used In
complying with a scaled distance of 60? A
scaled distance of 50?

1000 ft. 5000 ft.
60 - iooo/W" 6o = 5ooo/vW

SD =60
VW = 1000160 VNW"= 5000/60
vW'= 16.667 V'W= 83.333
W = 278lb W = 6944 lb

SD = 50
50 - 1000/VW- 50 = 5000/"
VW-= 20 - VW-= 100
W = 400 lb W = 10,000 lb

(2) Analysis of Comments and Alter-
natives

(a) Alternative 2. Several corn-
menters stated that a scaled distance
of 50 should be adopted, based either
on ref. 14 or on the commenter's prac-
tices. Ref. 14 discussed use of 50 as a
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basis for meeting a peak-particle Veloc-
Ity standard of two-inches-per-second,
and it was the information in that bul-
letin that set the established practice.

Because the particle velocity limita-
tion is being reduced to one-inch-per-
second, a higher scaled distance was
required for compliance with this
lower limitation. The scaled distance
of 60 was derived from the combined
velocity data, p. 71, Ref. 14, The Office
recognizes that the 60 scaled distance
is an empirically derived number with
a built-in safety factor, and therefore,
permits the operator to seek relief by
deriving a site-specific scaled distance
factor, based on seismographic data
from a particular blast site, subject to
approval by the regulatory authority.
(Section 816.67(b)).

(b) A few commenters stated that a
scaled distance of 50 will keep vibra%
tions in the 0.5 inch per second range.
The data on page 71 of ref. 14 refute
this assertion. In any event, if the op-
erator has a property at which the
scaled distance of 60 is- unduly restric-
tive, he may seek relief under Section
816.67(b), by use of. site-specific seis-
mograph data.

(c) Severhl commenters argued that
the scaled distance of 60, when com-
pared with the scaled distance of 50,
results in a reduction by 30 percent of
the weight of explosives to be detonat-
ed at one time. This is true, but the
fact remains that the scaled distance
of 60 is necessary to keep vibrations
below one-inch-per-second, unless 'the
operator seeks relief under Section
816.67(b) or meets the higher scaled

*distance by emloying more delays in
the blast.
(d) Alternative 3. A State environ-

mental agency recommended that the
scaled distance should be 100 for com-
patibility with one inch per second,
but provided no detailed data to sub-
stantiate this. The combined data on
page 71 of ref. 14, furthermore, based
on recordings of 159 blasts in 24 oper-
ations, refutes this contention.

(e) Other comments,
(1) A commenter stated that no

scaled distance is adequate to protect
against a specific level of ground vibra-
tions because of variations in blasting-
cap firing times. (Ref. 23, pp. 17, 21, 24
and 27). Manufacturers and the indus-
try have been aware of this firing time.
scatter since the development of delay
caps. However, the data. enumerated
above, from which the 60 scaled dis-
tance was derived, are empirical data
obtained from blasts using detonators
with assumed scatter in firing times.
Thus the cap scatter is automatically
incorporated and accounted for by the
results of the data analysis supporting
the 60 scaled distance.

(2) One commenter recommended
that the specification that the scaled
distance be determined by reference to

the distance to the nearest structure
should be clarified, to be the "shortest
distance that seismic waves would
propagate through the earth or along
the surface of the earth," because the
current wording is believed to be too
conservative, in some cases, for com-
plex terrain. However, the scaled dis-
tance has historically been measured
on a horizontal plane analagous to
land surveying techniques. (Ref. 25,
pp. 405-408; Ref. 13, p. 7; Ref. 14, pp.
70-72) If the scaled distance of 60 is
too conservative in certain instances in
complex terrain, relief is- available
through Section 816.67(b).

(3) Several commenters suggested
rewording from "within any eight-mil-
lisecond period" to "with at least eight
milliseconds' separation in time from
al other detonations." The Office re-
jected this suggestion because it would
unduly restrict an operator's options
in blast design. The premise of the use
of delay intervals (Ref. 13, pp. 8, 9 and
Ref. 14, pp. 40, 70, 71) is that any
amount of explosive detonated within
an individual interval may act as a
single charge in terms of producing vi-
brations. For an efficient blast design,
an operatorjnay want to use delay in-
tervals of less than eight milliseconds.
This is permissible under the scaled
distance concept, as long as the maxi-
mum weight of explosive fired within
any eight-millisecond period is used in
the scaled distance-calculation.
-(4) A few commenters argued that

the eight-milliseconds figure is not
specified in'Bulletin 656. This is true,
but the data used in calculating the
6ight-millisecond specification are ac-
counted for and used in calculations of
the scaled distance formula in Bulletin
656.
XIII. Proposed Section 816.65(n).

A few commenters requested that
the provision in the proposed regula-
tions for limiting the duration of
ground vibrations be deleted. Based on
the review of the comments, the
Office decided to accept this recom-
mendation.

The commenters recommended dele-
tion of this section on- the grounds
that Jt is unnecessary, confusing, and
simple to circumvent. The Office
agrees that the Sectionis unnecessary.

" The Office's rationale for proposing
this Section was that ground vibra-
tions of one-second duration consti-
tute steady-state conditions. This con-
tention cannot, however, be supported.
This Section was adopted from aState
regulation. Subsequent comments
from that State revealed, however,

- that the rule is not based oil suffi-
ciently accurate and available data.
Many delay systems designed to have
vibration durations of longer than one
second have been in use for years with
no reported problems, as the com-

menters noted. Spreading vibrations
over a longer time period Is one of In-
dustry's most effective ways of reduc-
ing peak vibrations, and thus this Sec-
tion would be counter-productive to In-
suring that peak vibrations be mini-
mized under other paragraphs of these
Sections.

XIV. Proposed Section 81 6.65(ol.

Numerous commenterb felt that the
requirement for regulatory approval
of the use of delay systems combining
surface and in-hole delays, as specified
In .the proposed rules, should be de-
leted. Based on rationale provided
with these comments, the Office de-
cided to delete this provision.

Most of the commenters stated that
combination surface/In-hole delay sys-
tems have become common practice
for reducing blast vibrations. They felt
that the scaled distance formula in
Section 816.65(m) and the one-Inch-
per-second peak-particle velocity liti-
tation in Section 816.65(j), Is adequate.
so that a requirement for specific reg-
ulatory authority approval to use com-
bination surface/In-hole delays Is an
unnecessary burden. Several com-
menters felt that the Office is need-
lessly specifying to Industry how to.
achieve the required results, instead of
simply specifying the required results,

A few commenters felt that an addi-
tional time delay criterion/or continu-
ous monitoring requirement should be
added. However, according to Ref. 17,
pp. 1, 2, these combination systems
have been widely used, with excellent
results, to control ground vibrations,
Placing additional restrictions on their
use will discourage operators from
using the latest available technology
to control vibrations. The Office
argues that the public Is adequately
protected by Sections 816.65(1) and
816.65(1) and that approval of combi-
nation delay systems by the regula.
tory authority is a significant burden,
without benefit

§816.67 Use of explosives: Seismograph
measurement.

(A). A number of Individuals or orga-
nizations submitted comments in this
section objecting to various provisions.
A few of these stated that the fre-
quency response of structures and the
conditions of structure should be con-
sidered to allow for variances for use
of the prescribed charge weights of
the scaled distance (requirements of
Section 816.65(0)) and (k). Some corn-
menters stated that Section 816.67(c)
should' be deleted and one cobimenter
stated that the provisions of Section
816.67(c) should be used only if a com-
plaint has been made by a citizen. One
commenter felt that significant eco-
nomic risk should be considered in de-
ciding when a waiver of the scaled dis.
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tance formula is allowed. One com-
menter stated that the "remoteness of
an area" should also be a considera-
tion for allowing for waiver of the
scaled distance formula, and another
felt that because seismograph moni-
toring may be required, a scaled dis-
tance of 50 should be used. One com-
menter wanted this Section's specifica-
tion of a peak-particle velocity of one
inch-per-second replaced by two-
inches-per-second.

Consideration of the comments led
to the following alternatives, and al-
ternative 1 was chosen.

(1) Clarify Section 816.67(c) to bro-
vide that when the regulatory authori-
ty requires the collection and record-
ing of seismograph data, it also has
the authority to specify the monitor-
ing location. Leave other provisions
unchanged.

(2) Allow structural response, eco-
nomic risk, or "remoteness" to be used
as additional factors to authorize waiv-
ers of the scaled distance formula
under Section 816.67(a).

(3) Delete the authorization to the
regulatory authority to require seis-
mographic readings or limits its appli-
cation.

(B). (1). Several commenters stated
that the frequency response of struc-
tures (Ref. 12) and the condition of
structures should be considered when
allowing for waivers of the scaled dis-
tance tables based on seismographic
measurements. The above discussion
on the one-inch-per-second peak-parti-
cle velocity limitation Section 816.65(1)
provided detailed reasons for not
adopting a system of limiting ground
vibrations from blasting, based upon
the Medearis theory of structure re-
sponse. It is not adequately developed
for use at this time, is very complex,
and requires costly, time-consuming
analyses. Condition of a structure is
not grounds for changing the allow-
able peak-particle velocity. Section
816.65 (j) and (k) provide that the one-
inch-per-second particle velocity may
not be exceeded at any structure not
owned or leased by the permittee.

(2). A few commenters stated that
Paragraph 816.67(c) of these Sections
should be deleted because it confers
too much discretion on the regulatory
authority to require seismographic
readings by permittees. However, to
provide a mechanism for enforcing the
one-inch-per-second velocity limit, it is
essential that the regulatory authority
have the option to require seismo-
graph measurements, where questions
arise as to the operator's compliance
with the limit by use of the scaled dis-
tance formula. It is not expected that
the regulatory authority will use its
discretion arbitrarily.

(3). One commenter stated that Sec-
tion 816.67(c) should be used only
when there has been a complaint

made to the regulatory authority
about a permittee's blasting. No
reason was given by the commenter
for this. It is anticipated that this pro-
vision will be applied mostly where
there have been complaints. However,
where blasting records or Inspectors'
observations cast doubt as to the oper-
ator's compliance with the one-inch
limit by use of the scaled distance for-
mula, the regulatory authority needs
the option to require measurements
because use of the scaled distance for-
mula is not considered to provide abso-
lute protection against exceeding a
specific ground vibration level. (Ref.
14.)

(4). One commenter felt that Section
816.67(c) should be employed only
where there is significant economic
risk. A determination of economic sig-
nificance would provide a vague stand-
ard which would be difficult to admin-
ister, particularly in the field. Detailed
economic data, including property val-
uation materials, would be required.
This data would be costly to assemble
and access. Further, Sections
515(b)(15)(C) of the Act requires the
prevention of damage to property
whether or not based on a "significant
economic risk."

(5). One commenter felt that opera-
tors in remote areas should be permit-
ted to use a scaled distance formula
larger than that required to protect
against one-inch-per-second. Remote-
ness, however, has no bearing on
structures, since all structures must be
protected. In fact, operators in remote
areas should have the least difficulty
in complying with the scaled distance
requirements and the one-inch-per-
second velocity limitation. Stuctures
in remote areas tend to be located fur-
ther from blasting, thereby allowing
more explosives to be used before ex-
ceeding the one-inch-per-second veloc-
ity limitation at those structures.

(6). One commenter stated that,
since we have provided in Section
816.67(c) for the regulatory authority
to require monitoring of all shots, the
scaled distance of 50 should be ade-
quate. The use of seismic monitoring
and the use of the scaled distance
equation are two separate options for
compliance under Section 816.65. As is
explained In the preamble to Para-
graphs 816.65(k)-(l), the scaled dL-
tance of 60 is necessary to meet the
one inch per second peak-particle ve-
locity limit, if seismographic data is
not obtained.

(7). One commenter wanted the one-
inch-per-second specification of Sec-
tion 816.67 replaced by two-inches-per-
second. For consistency between the
standards of Section 816.65 and 816.67.
the one-inch-per-sccond must be re-
tained.

(8). A few commenters had no criti-
cisms of Section 816.67 but suggested

clarification. In order to clarify the
provisions of Section 816.67, Para-
graph (c) has been revised to reflect
that when the regulatory authority re-
quires that a semismograph record be
made, It will also have the authority to
specify appropriate data collection lo-
cations, if necessary.

§816.68 Use of explosives: Reeords of
blasting operations.

(A). Numerous commenters suggest-
ed various changes in the information
required in the blasting record in the
proposed regulations. A review of the
comments resulted in consideration of
the following alternatives. Alterna-
tives 4 through 8 were adopted.
(1) Retain the text of the proposed

rule;
(2) Establish a inimnum distance

specification for documenting particu-
lars about the .nearest structures
(Paragraph 816.68(d));

(3) Change the wording of Section
816.68(k) concerning the charge
weight within any milisecond period;

(4) Add temperature, wind direction,
and approximate wind velocity as data
requirements to Paragraph 816.68(e);

(5) Add a requirement for making a
sketch of the delay pattern used;

(6) Change the wording of Para-
graph (m) for clarity..

(7) Replace "person' with "opera-
tor" in Section 816.68(a);

(8) Add a requirement to record the
number of persons used in the blasting
crew.

(B). (1). Several commenters suggest-
ed that documentation of the nearest
structure be limited to structures
within one-half mile and one com-
menter suggested a distance of 10,000
feet. The rationale given for the %
mile distance was "to be consistent
with the Act." However, the Act clear-
ly intends that all structures be pro-
tected, regardless of the distance from
the blast. The distance to the nearest
structure, whatever the actual dis-
tance, is necessary to assume that the
structure s adequately protected, by
either the scaled distance factor or a
seismograph record.

(2). A few commenters suggested
changing the wording of Section
816.68(k) to "explosives detonated
with at least eight milliseconds' sepa-
ration in time from other detona-
tions." Based on the detailed rationale
discussion in the preamble under Sec-
tion 816.65 (k) and (1), the Office has
decided not to make this change, be-
cause delay intervals of less than eight
milliseconds are permissible under the
scaled distance concept, as long as the
maximum weight of explosive fired
'within any eight-millisecond period is
used in the scaled distance calculation.

(3). One commenter suggested that
temperature be added as as specific re-
quirement in Section 816.68(e). Ref.
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14, p. 65, and Ref. 13, p. 11, state that
airblast propagation is influenced by
temperature and wind. So that the
blast recordwill be useful in determin-
ing possible causes for high airblast
noise levels, the wording "including
temperature; wind direction, and ap-
proximate velocity" has been added to
Section 816.68(e).

(4). Section 515(b)(15)(B) of the Act
requires that the blast record contain
"the order and length of delay in the-
blasts." The simplest and clearest-way
to accomplish this is through a sketch
of the delay patteri. Therefore, a pro-
vision for this has been added to the
blast record requirements.

(5). For clarification and donsisten-
cy, Paragraph (in) now reads "initi-
ation system" and the word "person"
is'replaced with "operator" in Para-
graph (a). The name of the blaster-in-
charge is already required in Para-
graph (c). To check compliance with
30 CFR Part 850, which specifies the
allowable maximum number of per-
sons on individual blasting crews, a re-
quirement has been added to record
the number of persons in the blasting
crew.

(6). One commenter felt that having
a blast record open for public inspec-
tion is undesirable because it wpuld be
misunderstood and misinterpreted.
Section 515(b)(15)(B) of the Act spe-
cifically requires maintaining the
availability of records for public in-
spection.

§§ 8i6.71-816.74 Disposal of excess spoil.
30 CFR 816.71-816.74, along with the

definitions of "head-of-hollow" and
"valley fills" in Section 701.5, regulate
excess spoil. Section 816.71 lists gener-
al requirements that apply to all fills,
including those dealt with in Sections
816.72-816.74. These requirements are
basically safety and environmental
protection standards which the engi-
neer designing the disposal area must
satisfy. If tle particular spoil disposal
area does not fall within the defini-
tions of head-of-hollow or valley fill,
the requirements of Section 816.71 are
the governing regulations. If the spoil
disposal area falls within the defini-
tion of valley fill, then in addition to
the more general requirements of Sec-
tion 816.71, the valley fill must also
meet the requirements of Section
816.72. If the particular spoil, disposal
area falls within the definition of
head-of-hollow fill, then in addition to
the more general requirements of Sec-
tion 818.71 and 816.72 the fill must
comply with Section 816.73. Section
816.74 provides an alternative method
of constructing a head-of-hollow or
valley fill.

These different approaches were
adopted to allow increased flexibility
for the operators and the State regula-
tory authorities while maintaining the

* public safety and environmental pro-
tection that Congress mandated.

The flatter fill areas are covered by
the more general requirements of Sec-
tion 816.71 since the risk of failure or
pollution of ground or surface water
may be less than in steeper areas.
Both Sections 816.72 valley fills and
Section 816.73 head-of-hollow fills are
defined in Section 701.5 Qf the final
regulations.

,For valley fills, Section 816.72 pro-
vides for a fill with-a rock underdrain
constructed with diversion ditches
that carry surface water away from
and around the fill. The engineered
rock underdrain and diversion ditch
system are necessary because valley
fills block a path of water flow from a
watershed above the valley fill. If the
fill is a head-of-hollow fill, then there
will be a smaller watershed, in which
case Section 816.73 provides that the
fill may be constructed with a rock
chimney drain and water may be di-
verted toward the rock chimney. See-
tion 816.74 governs a special type of
either head-of-hollow or valley fill
that is made up of at least 80 percent
by volume of sandstone, limestone, or
other durable rocks that do not slake
in water. In such fills, internal drain-
age is more free and failure because of
saturation is much less of a risk, and
erosion should be minimal. Therefore,
special methods of construction are al-
lowed.

Spoil disposal practices in mining op-
erations hive had a major impact on
the environment and, in some cases,

-represented a significant hazard to life
and property. The requirements out-
lined in these Sections of the final reg-
ulations provide positive measures to
protect life, property, and the environ-
ment by establishing criteria for the
dispoal of excess spoil materials while
achieving adequate drainage control
and long-term stability. For reference
to the potential environmental im-
pacts of excess spoil disposal see:
"Final Environmental Impact State-
ment OSM-EIS-1," pp. 111-13-15.

If excess -materials axe improperly
placed across drainage channels and
provide inadequate drainage-and sta-
bility, disturbance to the hydrologic
balance and impact on safety could be
profound. (Comptroller General of the
U.S., 1977, pp. 1-2; Coalgate and
others, 1973, pp. 93-94; Hopkins and
others, 1975, p. .9; Taylor, 1948, pp.
406-407). The purpose of detailed con-
struction standiards for disposal of
excess spoil is to construct fills which
will not require maintenance over the
life of the fill. Fills constructed for
highways, railroads and buildings are
niot only carefully engineered, but also
monitored and maintained for their
lifetime. In contrast, excess spoil fills
are ultimately the responsibility of the
surface landowner who is likely not to

have the capital or equipment for
long-term maintenance or remedial
action. Therefore, It is essential to
design and construct excess spoil fills
properly.

Major issues which have been identi.
fled based on public comments were
separated Into five areas:

(1) Semantic interpretations of thq
terms "haul or convey" versus "trans -

port and placed";
(2) durability requirements for rock

used in underdrains;
(3) Lift thicknesses for excess spoil

placement;
(4) Allowance of alternative spoil dls-

posal methods; and
(5) Provisions for the disposal of coal

processing waste in excess spoil fills.
Each of the principal issues, as well

as additional comments, are addressed
below.

The authority for these proposed
Sections is found in Sections 102, 201,
501, 503, 504, 507, 508, 510, and 515 of
the Act. The rationale for selecting
the final regulations in lieu of the al-
ternatives analyzed in the Regulatory
Analysis is found In the context of this
general preamble discussion, the dis-
position of submitted comments relat-
ed to the proposed regulations, and
the preamble to the proposed regula-
tions for these Sections,

Technical literature used in the
preparation of these Sections is listed
in the preamble discussion for Section
816.91-816.93 in addition tb the follow-
ing:

Bragg, G. H., Jr., and Ziegler, T. W,,
1975. Design and CoxLtruction bf Com-
pacted Shale Embankments, Volume
Two: Evaluation and Remedial Treat-
ment of Shale Embankments. 233 pp.
FHWARD-75-62.

Casagrande, D. R., 1978. Presenta-
tion at Public Hearings October 26,
1978, and submitted as written com-
ments on the letterhead of Casa-
grande Consultants, October 27, 1978,
3 pp. with 4 page attachment.

Council on Wage and Price Stabil-
Ity/Regulatory Analysis Review
Group Comments submitted to OSM,
dated-lovember 27, 1978, pp. 13-17,

Curtis, W. R. 1971a. Strip-mining,
erosion and sedimentation. American
Society of Agricultural Engineers
Transactions. Vol. 14, no. 3, pp. 434-
436.

Curtis, W. R. 1971b. Terraces reduce
runoff and erosion on surface mine
benches. Journal of Soil and Water
Conservation. V61. 26, no. 5, pp. 198-
199.

Curtis, W. R., and Superfesky, M. J.,
1978. Erosion of Surface-mine spoils,
in -New directions in century three:
strategies for land and water use. Soil
Conservation Society of America, 32d
annual meeting, August 7-10, 1977,
Richmond, Va. Proceedings. pp. 154-
158.
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DiMfllo, Albert F. 1978s. Status of
shale embankment research. Public
Roads, a journal of highway research
and development. Vol 41, No. 4, pp.
153-161.

Dodson, Gerald F. Memorandum to
the Administrative Record, dated No-
vember 6, 1978. 2 pp.

Ettinger, Charles. Transcript of tes-
timony given at public hearings held
by OSM on October 25, 1978,pp. 7-22.

Franklin, J. A., and Chandra, R.
1972. The slake-durability test. Perga-
mon Press, International Journal of
Rock Mechanics and Mining Sciences.
Vol 9, No. 3, pp. 325-341.

Goal, Paul F., Jr., and Leer, Steven
F. Written memorandum dated No-
vember 21. 1978 submitted at public
hearing held by 6SM on November 22,
1978, 10 pp. with Exhibits and Appen-
dices, transcript of hearings, pp. 40-64.

Green, B. C. Written comments sub-
mitted to OSM, dated November 27,
1978, 23 pp. with figures and illustra-
tions.

Heley, W. and MacIrer, B. N. 1971,
Development of classification Index
for Clay Shales TRS-71-G, pp. 95.
Report 1 Waterways Experiment Sta-
tion, U.S. Army Corps of Engineers.

Loy, L. D., Jr.; Ettinger, Charles E.;
Frakes, M. R.; Kremer, D. J. 1978. De-
velopment of New Design Concepts for
Construction of Valley Fills, 182 pp.

Lutton, Richard J. 1977. Design and
Construction of CompactedShale Em-
bankments, Volume Three: Slaking In-
dices for Design. FHWARD-77-1, 88
PP.

Mason, Brian, 1966. Principles of
geochemistry. Third edition. John
Wiley and Sons, Inc., New York, 329
pp.

NCA/AMC Joint Committee, Com-
ments received proposing addition of
816.74. Submitted to OSMI, November
27, 1978. pps. S-190 through S-194.

Plass, W. T. 1967. Land disturbances
from strip mining in eastern Ken-
tucky. U.S. Forest Service Research
Notes NE-52 (7 pp.) NE-68 (6 pp.), NE-
69 (7 pp.), and NE-71 (7 pp.).

Shamburger, J. I., Patrick, D. M.,
and Lutton, Richard J. 1975. Design
and Construction of Compacted Shale
Embankments, Volume One: Survey of
Problem Areas in Current Practices,
288 pp. FHWARD-75-61.

Underwood, Lloyd B. 1967s. Classifi-
cation and identification of shales.
Journal of the Soil Mechanics and
Foundation Division, ASCE vol. 93,
No. SM6, pp. 97-116.

U.S. Congress: L Rept. 218, 95th
Congress, 1st sess. p. 126 (1977).

U.S. Department of Energy, 1978.
Comments in a document to OSM, No-
vember 24, 1978, Section on Excess
Spoil Disposal, pp. 1-15.

US. Environmental Protection
Agency. 1976b. Erosion and sediment
control-Surface mining in the eastern
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United States; Vol. 1, Planning; Vol 2,
Design. U.S. Environmental Protection
Agency Technology Transfer Seminar
Publication EPA-625/3-76-006. Vol 1,
102 pp; Vol. 2, 137 pp. (Available from
U.S. Department of Commerce, NTIS
PB-261 353).

U.S. Environmental Protection
Agency. 1978sb. Pollution control
guidelines for coal refuse piles and
slurry ponds. (Prepared by W. A.
Wahler and Associates, Palo Alto,
Calif.). U.S. Envirbnmental Protection
Agency Contracts Nos. 68-03-2344 and
68-03-2431 report. 213 pp.

U.S. 95th Congress. 1977. Surface
Mining Control and Reclamation Act
of 1977. Pub. L. 95-87. 91 Stat. 445-532.

Weigle. 1966. Spoil bank stability in
eastern Kentucky. Mining Congress
JournalApril 1966. pp. 67-68 and 73.

Young, Stephen G. "Comments on
Substance of CEA's Contacts Relating
to OSM's Proposed Nationwide Perma-
nent Program for the Regulation of
Surface and Underground Mining,"
dated January 12, 1979. Letter of 2
pages with attachment 113 pp. and 6
Appendices, dated December 15, 1978.

§ 816.71 Disposal of excess spoIlh General
requirements.

Section 816.71 requires controlled
placement utilizing current engineer-
ing practices common in embankment
constructlbn for all types of perma-
nent fills. This Section Implements the
general requirements outlined in the
Act and Is applicable to all excess spoil
disposal areas. For definition of the
different types of fill see 30 CFR
701.5.

Disposal of excess spoil In designated
offsite storage areas such as pre-exist-
ing mined benches is presently prac-
ticed in several States. In some areas,
disposal of excess spoil has occurred
without benefit of permits, sufficient
bonding, or minimal provisions for en-
vironmental control. Under the pro-
posed permanent regulations, Section
816.71(a), disposal of excess spoil was
to be permitted in areas only "other
than mine workings or excavations."
The Office recognizes the constructive
and beneficial results for disposal of
excess spoil in such workings or exca-
vations, and strongly encourages this
practice which is feasible and consist-
ent with both the Act and the perma-
nent performance standards. As a
result, the wording of Section
816.71(a) has been modified to clarify
the language.

Commenters said the first cut or box
cut spoils should not adhere to the
same requirements as excess spoil. The
commenters said Section 515(d) of the
Act separates the requirements of
steep versus flat slope areas regarding
spoil disposal The legislative history
and the Act in Section 515(b)(22) do
not indicate that exces4 spoil regula-
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tions should be divided based upon
mining terrain slopes. Therefore
where box cut or first cut spoils are
not required to achieve approximate
original contour or cannot be handled
In accordance with Section 816.101,
they should be treated as any excess
spoil and comply with the require-
ments of Sections 816.71-816.74.

Commenters objected to the use of
the phrase "haul or convey" since Sec-
tion 515(b)(22)(A) of the Act uses the
language "transported and placed."
The legislative history shows that
"standards require controlled place-
ment of spoil Spoil must be transport-
ed-hauled by truck or other vehicle-
placed and compacted...." (123 Cong.
Rec. H-7582, July 21, 1977). The intent
of the recommended change was to
allow uncontrolled end-dumping soil
as an acceptable method of spoil place-
ment. This recommendation is reject-
ed.

One commenter noted that the use
of the word "replaced" in Section
816.71(c) regarding topsoil appeared to
be an error. He suggested use of the
term "placed" as an alternative. This
comment was rejected, as "replaced" is
consistent with Section 816.22.

A commenter suggested that remov-
al of topsoil, vegetative, and organic
material was not necessary "in the
nonstructural portion of the fill to
insure stability." The Act, however, re-
quires removal of topsoil in Section
515(b)(5); therefore, this comment is
considered non-substantive and cannot
be accepted.

Some commenters contended that
all topsoil should be removed from the
entire disposal area before any spoil is
placed on it. This is not implied by the
regulation. OSM recognizes that the
entire removal of topsoil before spoil
Is placed in the area is undesirable.
Concurrent removal of topsoil is ac-
cepted and desirable and minimizes
the disturbances at the disposal site.

A commenter suggested that moder-
ate slopes are not always stable be-
cause the parent bedrock which pro-
duces moderate slopes usually results
In deeply weathered soils. He suggest-
ed that foundation investigations be
required prior to fill placement. This
comment was rejected, as placing this
requirement in 8ection 816.71(e)
would be redundant because Section.
816.71(n) requires foundation investi-
gations.

Commenters proposed a variance al-
lowing small depressions or impound-
ments on the crest of fills, if demon-
strated to be consistent with the post-
mining land use and stability of the
fill Commenters said that such im-
poundments would enhance postmin-
Ing land uses, such as grazing. It is a
commonly accepted engineering and
construction practice to minimize infil-
tration of surface water into the fill
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mass so as to maintain the lowest pos-,
sible hydrostatic pressure within the.
fill. (Hopkins and others, 1975; Cede-
gren, 1967; Chassle and Goughnour,
1976; U.S. Army Corps of Engineers,
1952). The existence' of depressions or
Impoundments, regardless of size, can
increase the phreatic surface within
the fill. Therefore the prohibition of
Impoundments on fills is retained in
Section 816.71(g) in the final regula-
tions.

Commenters argued that the prohi-
bition of terraces in the proposed hinal
regulations was inconsistent with the
definition of approximate original con-
tour in Section 701(2) of the Act. It Is
agreed that terraces, If properly con-
structed, are desirable to break long
slopes, control erosion and enance
sthbillty. Therefore, the requirements
of Section 816.71(h) have been altered
to allow terraces in accordance with
Section 816,102(b) and If approved by
the regulatory authority. (Curtis,
1971b, pp. 198-199; Curtis and Super-
fesky, 1978, p. 156; Paker, 1965, Figure
1; Skelly and Loy, and others, 1978,
pp. 148-149).

Commenters raised objections to the
specification in Section 816.71(1) that
the toe of the fills rest on a 20 d6gree
or flatter slope. Since the considera-
tion of the slope of natural ground at
the toe of the, fills is an Integral part
of stability analyses, 'this requirement
was deleted in the final version of the
regulations. (Huang, 1978, pp. 11-12;
Lambe, 1969, pp. 366-367.)

Commenters said rock buttresses
and keyway cuts are not always neces-
sary (e.g., If the design achieves a 1.5
factor of safety). The use of keyway
cuts and buttresses is intended to in-
crease the stability of embankments
where steep foundation conditions ne-
cessitate special treatment to resist
the sliding movement created by the
weight of the fill. (Chironis, 1977, p.
107; Huang, 1978, pp. 5, 11-12; Lambe,
1969, pp. 366-367; Loy and others,
1978, p. 9; Comptroller General of the
U.S., 1977, pp. 1-2; Chassie aid
Goughnour, 1976, p. 66). The Act in
Section 515(b)(22)(F) requires a rock
toe buttress, of sufficient size to pre-
vent mass movement. Therefore, Sec-
tion 816.71(1) has been modified to re-
flect the change supported by com-
menters and to clarify the relation of
this Section to the Act.
' Commenters asserted that persons
under the supervision of registered
professional engineers sh6uld be al-
lowed to conduct the inspections re-
quired in Section 816.71(j). The lan-*
guage of Subsection () states "regis-
tered professional engineer or quali-
fied professional specialist." This
should not preclude persons under the
supervision of a registered profession-
al engineer from making the inspec-
tion provided that they are indeed
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qualified. The requirement for inspec-
tion, certification, and record-keeping
is consistent with 30 CFR 77.216-3,
and the WV Code, Chapter 20, Article
5-D-9, and in keeping with construc-
tion standards for quality assurance.

At the request of one commenter,
"critical construction periods" have
been clarified in Section 816.71(j). The
commenter stated that without this
clarification operators would be sub-
ject'to an indeterminate number of in-
spections, which would increase cost.
While most design and construction
engineers should be able to provide
guidance on critical construction peri-
ods, a list, which should not be consid-
ered all inclusive, has been provided in
Section 816.71(j).

Commenters suggest that inspection
frequency be increased due to vari-
ations in embankment construction
schedules. The quarterly inspection re-
quirement is maintained as a mini-
mum; however, the regulatory author-
ity may increase the inspection fre-
quency, if fill construction is so rapid
that quarterly inspection will not be
adequate to monitor construction
practices effectively.

Commenters said coal processing
waste should be allowed. to be placed
in head-of-hollow or valley fills. Some
commenters asserted that the Office
had n6 legal authority to exclude such
waste under these Sections. Others as-
serted that since the Office allows the
use of waste in dams and embank-
ments, OSM should .allow Its use in
head-of-hollow or valley excess spoil
fills. They argued that the physical,
chemical, and engineering qualities of
such waste can be detefinined and Its
use adequately controlled so as to
assure stability and environmental
protection.

The Office accepted portions, of
these comments. The Office rejects
the argunent that the exclusion of
coal 'processing waste is beyond its
legal authority. The requirements of
Section' 515(b)(22) of the Act are ex-
tensive and express a clear congres-
sional concern to assure the long-term
stability of large fills, especially in the
steeper areas, such as the Appalachia
coal fields. (H. Rept. No. 95-218, 95th
Cong., 1st S ess., 114, 1977.) The period
of time over which many fills are built
and the increasing use of fills in cur-
rent mining make it difficult for a reg-
ulatory.authority to monitor construc-
tion. This difficulty coupled with seri-
ous concern about long-term stability-
and potential for ground and surface
water pollution require thorough con-
trol.

Because the risks associated with
excess spoil fills are less in flatter
areas, the disposal of waste was al-
lowed in spoil disposal areas which do
not fall within the definition of head-
of-hollow 'or valley fills. However,

waste is still excluded from fills that
fall within those definitions. This dis.
tinction was made because valley and
head-of-hollow fills are In steeper
areas where side slopes in excess of 20
degrees and average profiles in excess
of 10 degrees ard encountered, Fills in
such steeper areas are more prone to
failure, and the effects of failure more
damaging.

Coal waste frequently has properties
that'contilbute to instability, especial-
ly wet fine coal wastes (Coalgate and
others, 1973, p. 6; Comptroller General
of the U.S., 1977, pp. 1-2; Preamble,
Section 816.81). Moreover, depending
on the characteristics of the coal
seams being cleaned or processed, coal
waste often has acid- or toxic-forming
potential (Coalgate afid others, 1973,
pp. 14-18). The stability and toxic-
forming characteristics of a given
sample 'of coal waste can be deter-
mined by analysis. Depending on the
analysis, the use of a given material
may be authorized in a general
manner, but more frequently a given
coal. waste will require special han-
dling, such as mixing in a ratio or In a
place with spoil being used In the fill,
In the latter case, stability or freedom
from toxic drainage Is only assured
when the waste Is handled as pre-
scribed. Moreover, the characteristics
of the waste often change due to
breakdowns or changes in the seam or
seams of coal being processed.

Because of all,these variables, regu-
latory control of fills including coal
waste is* much harder to achieve. The
Office, therefore, decided to exclude
coal waste from fills in steep areas,
For fills in flatter areas,,which gener-
ally pose less stability and toxic-for-
mation problems, the Office allows the
operator the flexibility of including
coal waste, provided It is handled to
minimize the problems that may be as-
sociated with Its use.

In response to commenters' assertion
that since coal waste Is allowed in
dams, It should be allowed in fills, it Is
noted that coal waste Is allowed In
dams under careful control, because
dams are more highly engineered in
general, typically built with greater
quality control and are constructed
over a shorter time. All these factors
nake regulatory control and environ-
mental safeguards easier to achieve.
Waste disposal areas designed and con-
structed specifically to handle coal
processing waste, as specified in the
regulations, therefore, are justified.

§ 816.71 Disposal of excess spoil: Valley
fils.

This Section establishes the require-
ments for valley fills. This type of fill
is characterized by a structure located
in a valley where the fill material has
been hauled and compacted into place,
with diversion of upstream drainage

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979



RULES AND REGULATIONS

around the fill. For definition of
"valley fill", see 30 CFR 701.5.

Some commenters asserted that the
1.5 static, long-term factor of safety
requirement for fills was too stringent,
while others supported it as necessary
to provide adequate safeguards. Re-
duced factors of safety were consid-
ered as alternatives for all fills and
also for remotely located fills.

The 1.5 factor of safety is standard
engineerifig practice for earth and
rockfill structures located where fail-
ure could cause loss of life or property
damage. (Canada Department of
Energy, Mines and Resources, 1977, p.
80; Canada Department of Energy,
Mines and Resources, 1972, pps. 5-27;
MESA, 1975, p. 5.143; MESA, 1976b, p.
3; Lambe & Whitman, 1969, p. 373).
MESA (1975, p. 5.143) and Canada De-
partment of Energy, Mines and Re-
sources, (1972, p. 5-27) recommend the
use of reduced factors of safety when
the potential of property damage and
loss of life does not exist. Meyerhoff,
1970 (pps. 349-355) discusses the corre-
lation of probability of failure with
variability in strength parameters,
foundation conditions, piezometric
surface, and other assumptions uti-
lized in the computations of safety
factors. He recommends the standard
for safety factors should be increased
to 1.7 to account for these relation-
ships, thus further reducing probabil-
ity of failures. Bishop (1955, p. 7)
states that even with high factors of
safety, overstress can occur below a 1.8
factor of safety.

While most discussions of fills focus
on the protection of life and property,
the Act hag also mandated the protec-
tion of the environment. The Office
believes that the added degree of pro-
tection provided by increased factor of
safety requirements even in remote
areas, is warrantetl, and -well justified
due to the necessity for: (a) protection
of the environment from excessive ero-
sion, contribution -of pollutants,. and
other adverse long-lasting effects of
fill failures; (b) protection of existing
life and property;, (c) protection of life
and property which may develop
below originally remote areas; and (d)
safeguards which must offset the lack
of long-term maintenance over the life
time of the fill.

Commenters objected to Section
816.72(b)(2), which requires subdrains
to be protected by filter systems. Fil-
ters are state-of-the-art requirements
to control migration of fines from the
foundation or fill material into drains.
In fills where drains become nonfunc-
tional due to the migration of fines
and subsequent blockage, failure- is
common. The control of seepage is one
of the most critical areas of structural
design. (ASCE, 1966, p. 550; Canada
Department of Energy, Mines and Re-
sources, 1977, pp. 5-18 to 5-56; Canada

Department of Energy, Mines and Re-
sources, 1972, pp. 5-9; Sherard 'and
others, 1963, pp. 81-91; Terzaghl and
Peck, 1967a, p. 57; Cedegren, 1967, p.
175; U.S. Army Corps of Engineers,
1952, pp. 10 and 16; U.S. Bureau of
Reclamation, 1973, pp. 306-307; West
Virginia Department of Natural Re-
sources, 1975, p. 1; MESA, 1976b, p. 3;
MESA. 1975, pp. 5.24-5.25 and 8.95-
8.102); Comptroller General of the
United States, 1977, p. 2; Coalgate and
others, 1973. p. 95.) Therefore, OSM
has not removed the filter require-
ment.

Comments were received regarding
the minimum size requirements for
underdrains and the gradation restric-
tions for the rock comprising the un-
derdrains. None of the comments pro-
vided alternative drain sizes, but In-
stead insisted upon the deletion of the
table in Section 816.72(b)(3) and
stressed reliance on site-specific engi-
neering design. Another suggestion
was to leave the table and allow the
operator an option of submitting a
site-specific design, including adequate
drainage control
,, The rock drain criteria in Subsection
816.71(b)(3) represent recommenda-
tions of current studies concerning
valley fill design and construction.
(West Virginia Department of Natural
Resources, 1975, p. 56; Loy and others,
1978, pp. 6-8; Chironis, 1977, pp. 104-
110.) The criteria attempt to strike a
balance between site-specific drain
design (based on in-depth determina-
tions regarding anticipated flow rates,
permeabilities, gradations and local
geologic, topographic and hydrologic
conditions) and the simplicity of
standardized design. The methods
used to obtain and place the materials
are left to the permittee, and the sizes
of the materials are not particularly
large considering the amount of mate-
rial involved. As a result, the require-
ments of Section 816.72(b)(3) remain
unchanged.

The Office is a~ware of the problems
with ensuring that rock size meets the
requirements of Section 816.72(b)(3).
In certain Instances, the operator will
have to provide multi-staged filter sys-
tems in order that the drain, filter,
and fill achieve acceptable transitions.

In the table of Section 816.72(b)(3),
comifenters noted omission of a value
specifying the height of drains In fills
exceeding one million cubic yards In
volume. This was a typographical
error and -should read "16 feet" in the
final version (Chironls, 1977, p. 108).

Commenters questioned the durabil-
ity standards set forth in the proposed
regulations. Commenters noted the re-
quirements differed from the material
control specifications from which they
were derived. While there existed a
lack of clarity in the propoed Section
816.72(b)(5), the intention of the regu-

lation was to insure that subdrain ma-
terial be sufficiently durable to pre-
vent degradation which could result in
blockage of the drain and subsequent
failure of the fill (Terzaghi and Peck.
1967a, p. 57; Cedergren, 1967, p. 175;
U.S. Bureau of Reclamation, 1973, pp.
306-307; Loy and others, 1978. pp. 6-8;
U.S. Army Corps of Engineers, 1952, p.
16). The regulations have been modi-
fled to correspond to the supporting
technical specifications.

Since the availability of underdrain
material capable of meeting these
standards could be cost restrictive in
some areas of the country the final
regulations have been modified to
allow underdrains which consist of
non-degradable, non-acid or toxic-
forming rock, which will not slake in
water. This provides greater flexibility
in that more frequent use of site avail-
able rock will be permitted.

The following list of references are
provided as acceptable, but not ex-
haustive guidelines for determining
the slake index of rock:

(a) DiMillio, Albert F, "Status of
Shale Embankment Research", Public
Roads, Vol. 41, No. 4, March 1978, pp.
153 to 161.

(b) Franklin, J. A. and Chandra, R_
"The Slake-Durability Test", Perga-
mon Press, International Journal of
Rock Mechanics and Mining Sciences,
Vol. 9, No. 3, 1972, pp. 325 to 341.

(c) Heley, W, and MacIver, B. N.,
1971, Development of Classification
Index for Clay Shales. TRS-71-G, pp.
95. Report 1 Waterways Experiment
Station, U.S. Army Corps of Engi-
neers.

(d) Lutton, Richard J., 1977. Design
and Construction of Compacted Shale
Embankments, Vol. 3: (Slaking Indices
for Design. FHWARD-77-1, 88 pp.).

(e) Underwood, Lloyd B., "Classifica-
tion and Identification of Shales,"
ASCE Journal of Soil Mechanics and
Foundations Division, Vol. 93, No.
SM6, November 1967. pp. 97 to 116.

(f) Wood, L. E., and others, 1976
"Guidelines for Compacted Shale Em-
bankments, VII Ohio River Valley
Soils Seminar", pages 1 to 5, 1 table
and 8 figures.

Commenters questioned the require-
ment in Section 816.72(c)(I) that eigh-
teen-inch lifts be used in the construc-
tion of excess spoils embankments. Re-
quirements for lift thickness in earth
fill construction vary with the method
of placement and the type of embank-
ment, construction equipment used
and gradation of the fill material. The
boundary conditions, such as phreatic
surfaces within the fill and adjacent
areas, may vary from site to site and
must be determined from on-site inves-
tigation or can be taken into account
by conservative assumptions. The
eighteen-inch lift thickness proposed
in the regulations is based on litera-
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ture which is applied to dams, groins,
and highway embankments as well as
spoil fills (43 FR 41761). After further
examination of the problem and of the
comments received, the Office has de-
termined that larger lift thicknesses
are consistent with stable fills in some
areas (Chirons, 1977, p. 106; Greene
and Raney, 1974, p. 8; U.S. Army
Corps of Engineers, 1971, pp. K 10-39,
M-15; U.S. Navy Bureau of Yards and
Docks, 1971, table 9-3; Grim and'Hill,
1974, p. 61). Accordingly, Section
816.72(c) has been modified to allow
lifts no greater than four feet in thick-
ness, or less, to achieve densities neces-
sary to ensure mass stability, prevent
mass movement, avoid contamination
of fill drainage systems, or the cre-
ation of voids. The regulatory authori-
ty has the discretion to require thin-
ner lifts, if the gradation of the mate-
rial warrants thinner lifts.

Commenters questioned the require-
ments in Section 816.72(d) relative to
stabilized diversions off the fill and
the necessity for sediment control at
the exit of diversidns. Commenters
said that stabilized channels "off the
fill" created an unnecessary disturb-
ance and that channels on the fill
could protect that portion of the fill

* from erosion. Diversion of water away
from the fill surface is considered
sound engineering practice (Canada
Department of Energy, Mines and Re-
sources; 1977, pp. 58-59, 95-96; U.S.
Environmental Protection Agency
1976b, pp. 32-33, 78; WVDNR, 1975, p.
2; EPA, 1976, Canada Department of
Energy, Mines and Resources, 1972, p.
2-2; Coalgate and others, 1973, pp. 93-
94; Calhoun, 1968, p. 79; Casagrande,
1978, pp. 3 of attachment; Loy and
others, 1978, pp. 79 and 82; MESA,
1976b, p. 1; Comptroller General of
the U.S., 1977, pp. 1-2). The material
making up the 'fill structure Is general-
ly less tesistant than the surrounding
bedrock, thus, more stringent design
criteria are necessary _ to protect
against erosion of the diversion in the
weaker material. The Office realizes
that construction of diversions off the
fill structure will affect more area
than if the diversions were on the fill
surface. However, based upon sound
engineering practice, OSM believes
that less environmental harm will
result from retaining the requirement
to build diversions off the fill struc-
tures. Consequently, the language of
the regulations remains unchanged. I

The use of the 100 year storm and
24-hour duration storm is discussed in
the preamble,for Sections 816.43 and
816.73(c) which i incorporated herein
by reference . ,-

Commenters said that sediment con-
trol should not be required at the dis-
charge of the diversion carrying
runoff from the drainage area above
the fill. They assumed that this area
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was undisturbed. One commenter rec-
ommended sediment control be re-
quired only at those diversions carry-
ing runoff from the fill surface. The
proposed language has not been
changed. Sediment load must be con-.
trolled from the fill area, from the di-
version structure, or from mining ac-
tivities existing above the fill. See Sec-
tion 515(b)(10) of the Act.

§ 816.73 Disposal of excess spoil- Head-of-
hollow fills.

Section 816.73 contains requirements
for construction of head-of-hollow
fills. These fills may be constructed
with rock-core chimney drains or di-
versions, as for valley fills. The rock-
core chimney drain system is designed
to direct .water falling of the surface of
the fill to a central rock-core by means
of surface grading. The rock-core ex-
tends from the tow to the head of the
fill and from the base to the surface of
the fill. A system of lateral under-
drains will dispose of water from seeps
emerging beneath the fill. Filters are
provided for the core and .subdrains.
This fill construction method is,'-rela-
tively new, but as commenters point'
out, has been used with success in
West Virginia for the past several
years (Green, 1978, p. 21).

Allowing rock-core chimney drains
was based on the following course of
events. On December 13, 1977, final
rules were adopted for the interim reg-
ulatory program which covered the
disposal of spoil from surface mining
in areas other than mine workings or
excavations, and authorized only the
rock underdrain system of fill con-
struction. Following adoption of the
rules, the Office received petitions for
change of the rules affecting head-of-
hollow fills. The investigation of the
petitions, as reflected in this pream-
ble, has resulted in revisions to the
rules.

The State of West Virginia and coal
mine operators said that the Office
was being too narrow in defining only
one construction method for building
head-of-hollow fills. They claimed
that the "rock-core system," author-
ized in West Virginia, provided as
much ormore protection as the "rock
underdrain system" in the interim
program.

Fills built with the rock-core method
are stable at present. However, the de-
velopment of steady-state seepage
through fill masses -can take many
years, and the results of such seepage
may-not be obvious for some time to
come. The following' discussion de-
scribes some of the problem areas with
head-of-hollow fills.

On the one hand, several profession-
al engineers stated that long-term
clogging of the rock core by fine-
grained 'sediment in the drainage and
in some cases piping (internal erosion)

caused by the flow of water within the
fill could lead to instability and poten-
tial failure of the fill (Loy and others,
1978, p. 106; Robins and others, 1977,
pp. 1-4; Report of Committee on Inte-
rior and Insular Affairs H.R. 95-218,
April 1977, pp. 121-123), One corn-
menter said the rock-core method
should be prohibited because rock
drains should only be used for passage
of seepage or groundwater flows, not
surface flow. The Office appreciates
the possibility of siltation and block-
age of the drain. As significant
amounts of water are introduced Into
this system, there Is an increased po-
tential for blockage of the drain. A de-
posit of fines within the upper portion
of the rock core can occur, since the
core will act as an ernergy dissipater
when flows from .abovb the structure
lose energy upon reaching the core.
The hydraulic gradient increases as
the water flows by gravity downward
through the core. ThuS, material sur-
rounding the core becomes susceptable
to piping, bringing more fines into the
system.

On the other hand, the major ad-
vantage of the rock core construction
appears to be Its ability to cope with
long-term differential settlement of
the fill that results in a surface grade
toward the center of the fill, where
settlement is usually greatest. In areas
where settlement may reverse the
slope of the crest of the fill (e.g., with
water flowing away from the core),
the designer may require additional
camber. ,

In an effort to combat some of the
problems Identified with the rock-core
method of excess spoil disposal, two
requirements are added to decrease
the potential for blockage of the core.

First, the rock-core system must be
surrounded - by , a properly designed
filter. Thiswll reduce piping potential
from groundwater In the fill mass, and
from flows through the core (see, pre-
amble Section 816.71(1)). The con-
struction control measures necessary
to prevent contamination of the filters
as the size of the collection area in-
creases will prove difficult because the
surface of the fill slopes toward the
core, and surface runoff will carry
large amounts of sediment onto the
fill.

Second, these structures must be lo-
cated in the upper reaches of valleys
or hollows and be designed to fill the
disposal site to the approximate eleva-
tion of the nearby ridgeline (Greene &
Raney, 1974, p. 7). The requirements
are premised on widely accepted con-
cepts. For a discussion of the necessity
of filters, see the preceding preamble
of Section 816.72(b).

The need for minimizing or control-
ling the surface runoff above a site
has been the basis of state-of-the-art
diversion design. This concept applies
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to the head-of-hollow fill system. The
combination of controlling surface and
ground water flows will result in envi-

.ronmentally sound stable fills. This is'
accomplished by maintaining low
phreatic surfaces and reduction of acid
formation and- erosion. (GAO, 1977,
pp. 1, 48, 93-95; Chassie and Gough-
nour, 1976, pp. 65-66; Canada Depart-
ment of Energy, Mines and Minerals,
1972, p. 2-2; Hopkins and others, 1975,
p. 9; EPA, 1976b, pp. 32-33; Wahler,
1978, pp. 69-70, 78; National Coal
Board, 1970, pp. 8, 56; Taylor, 1948, pp.
406-407; US. Department of the Navy,
1974, pp. 7-7-1; Loy and others, 1978,
p. 82).

To date, the Office is not convinced
that rock core fills are potentially less
stable than the rock underdrain fills.
Some engineers have expressed doubt
that the rigorous West Virginia bon-
struction requirements could-be ade-
quately monitored in a State that was
just beginning a strict inspection pro-
grain and that inadequate engineering
practices would be more likely ta
result in failure of the rock core
system. The Office emphasizes that it
is critical that the rock core maintain
its permeability throughout. If one im-
permeable section of the core is con-
structed or if a, section subsequently
becomes impermeable, failure could.
result.

In summary, the rock-core method
has been the subject of debate, but it
reflects currently acceptable technol-
ogy based upon the performance
record of 250 fills (Green, 1978, p. 2).
On the basis of the investigation, the
Office is providing a permanent pro-
gram revision to the regulations per-
mitting the rock core system of head-
of-hollow fills to be used at the discre-
tion of the regulatory authority with
adequate inspection and supervision.
At the same time, the Office is insti-
tuting a formal study to investigate
lrarious types of fills.

The Office also has determined to
permit the use of the rock-core system
of disposal where the final crest of the
fill is at or near the elevation of the
coal seam. These type fills will be lim-
ited to disposal volumes of 250,000
cubic yards or less. (Heine, 1978, p. 1).
The Office believes these fills are rela-
tively small and that any increases in.
the risk of failure because of the use
of the rock core drain is offset by their
small size. However, these fills should
also be located to minimize the up-
stream drainage area into the fill.

Section 816.73(b) contains criteria
for the rock chimney drain, including
size, filters, drainage sump, terrace
and grading requirements (West Vir-
ginia Department of Natural Re-
sources, 1975, p. 76; Hinger, 1978, pp.
7-22). In response to reports on poten-
tial clogging of the rock core, see Gen-
eral preamble discussion for Section

816.73. Commenters said that clogging
of the rock core will not be a problem
because of revegetation requirements
reducing sediment yield. This Is only
true after construction when the dis-
turbed areas have been reclaimed suc-
cessfully and erosion and sediment
load entering the fill have been elimi-
nated. During construction, the area
above the fill Is generally disturbed by
haulroads and mining and reclamation
operations which contribute sediment
capable of plugging the core. The crest
of the fill Itself cannot be reclaLmed,
as is the outslope, therefore, sediment
from the crest is also directed into the
core.

Commenters were concerned about
the expense and availability of enough"
rock to construct lmderdrains. Since
no details were presented regarding
cost, current practices or engineering
which would substantiate this clain,
and since, as discussed previously, the
record contains numerous examples of
fills constructed, on all types of ter-
rain, this comment was rejected. More-
over, the requirement for a rock un-

- derdrain is a critical element for safe
fills. (See preamble for Section
816.72(b).)

Section 816.73(c) specifies the hydro-
logic design capabilities of the drain-
age control system. The 100-year fre-
quency storm Is a standard criterion
for control of runoff above nonim-
pounding structures (West Virginia
Department of Natural Resources.
1975, p. 2; MESA, 1976b, p. 1). The 24-
hour duration storm was chosen over
the 6-hour storm, because It generally
results in a runoff volume and peak
somewhat higher than that of the 6-
hour in the same area (Chow, 1964. pp.
9-50 through 9-65; U.S. Department of
Agriculture, Soil Conservation Service,
1972, Chapter 21; U.S. Weather
Bureau, 1961, pp. 56-58).

A commenter requested clarification
of the applicability of the final regula-
tions to partially constructed hollow
fills. Clarification is provided under
the definition of "existing structures"
in Section 701.5 and the preamble to
Section 701.11(e).

§ 816.74 Disposal of excess spolh Durable
rock fills.

This Section provides an alternative
method for disposal of excess spoil, as
a result of numerous comments re-
questing allowances for practices
which satisfy site-specific necessity.
This Section Is applicable In instances
where durable rock can be demon-
strated to exceed 80% of the volume of
excess spoil and represents an addition
to the proposed regulations.

Many commenters support the adop-
tion of site specific standards for dura-
ble rock fills. The Section has been
adopted solely for durable rock fills.
Many fill structures have been

dumped in place (Davis and Sorenson,
1969, p. 18; US. Bureau of Reclara-
tlon, 1973, p. 60; Terzaghi and Peck,
1967a, pp. 599, 604; Huang, 1978, p. 5;
Robins and others, 1977). As the state-
of-the-art progressed, It became obvi-
ous to designers that this was a highly
cost-effective method of construction
(U.S. Depaxtment of Energy, 1978, p.
4; Young, 1978, pp. 79-94; Goad and
Leer, 1978, pp. 1-10 with Exhibits;
Council on Wage and Price Stability/
Regulatory Analysis Review Group,
1978, pp. 13-17; Loy and others. 1978.
pp. 107-176). Little compactive effort
or minimal hauling and handling is re-
quired, as the material consolidates
under Its own weight. In dams, where
this method was widely utilized, the
sole problem resulted from differential
settlements of the structure, which
created cracked, Impermeable zones
and other simila problems, which
could lead to instability.

Other problems, such as infinite
slope failures, resulted from the exist-
ence of outslopes at the angle of
repose. These types of failures are
generally shallow, but can become ret-
rogressive (Canada Department of
Energy, Mines and Resources, 1972, p.
2-3). In addition, if less, durable or
more impermeable zones were
dumped, which created weak layers
parallel to the outslope of the fill, fail-
ures could occur. (Canada Department
of Energy, Mines and Resources, 1972.
pp. 88--89; Taylor, 1948, p. 476; Loy and
others, 1978, pp. 88-89).

Section 816.74 of the final regula-
tions is based upon the premise that
the solution to safe end-dumped fills is
rock durability.

The existence of dumped rock fills
was carefully considered. A number of
the dumped rock embankments con-
sidered were made up of extremely du-
rable Igneous rock such a hornblende,
granodorite, granite and quartz mon-
zonte These rocks are crystalline in
structure and are thus generally more
durable than sedimentary rocks. Even
though the consideration of end-
dumping this type of rock does not di-
rectly transfer to regions with sedi-
mentary rock, it does show that rock
must be durable when end-dumped.

The variability of excess spoil mate-
rial supports the use of site specific
design requirements. The Office has
tried to strike a balance between ob-
Jective standards and a multitude of
'posslble altetnative methods which ad-
dress special situations, while still sat-
Isfying the objective standards re-
quired by law.

The concept presented by this Sec-
tion has been supported by progressive
generations of engineering design and
appears to promote more cost effective
spoil disposal. The following discus-
sion details the requirements of the
Section:
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(1) The introductory paragraph of
Section 816.74 allows 80 percent dura-
ble rock to be placed in a single lift, if
site-specific conditions and justifica-
tion by experienced engineers warrant.
Durable rock is determined by the
siake durability index, as identified in
the preamble to Section 816.72(b)(5).
This introductory paragraph incorpo-
rates the requirements of Section
816.71 by reference.

(2) Section 816.74(a) provides for the
stable configuration of the fill by re-
quiring controlled placement and the
consideration and proper handling of
less durable materials. This is consist-
ent with the Act, Section 816.71(f),
and standard engineering practice
(Canada Department of Energy, Mines
and Resources, 1972, pp. 2-3 and 2-9).

(3) Section 816.74(b) specifies stabil-
ity analyses of the structure to show
the long-term, static and dynamic fac-
tors of safety achieve 1.5 and 1.1, re-
spectively. These requirements reflect
the intent of the Act and provide ac-
cepted standards for stability, as dis-
cussed in the preamble to Section
,816.72(a).

(4) Section 816.74(c) states criteria
for achieving proper subsurface drain-
age control, which are consistent with
Sections 816.71(a)(1) and 816.72(b).
(See, preambles for Sections 816.71
(a)(1) and'816.72(b).)

(5) Sections 816.74 (b), (e), (f), and
(g) provide specific requirements for
control of surface drainage, grading
and terracing. The requirements par-
allel the comparable subsections of
Sections 816.72 and 816.73.

The provisions of Section 816.74 re-
flect options developed after'delibera-
tion of-the following items.

Literature used in consideration of
alternatives for the regulations show
that the earth's erpst is made up of
approximately 35 percent clay-bearing
rock (Franklin and Chandra, 1972, p.
325). This would include igneous,
metamorphic, and sedimentary rocks.
Sedimentary rocks are estimated -to
comprise as much as 82 percent shale,
12 percent sandstone and 6 percent
limestone. Mason (1966, p. 153), Drne-
vich and others, (1976, pp. 50-51),
Weigle (1966, p. 67), Huang (1978, p.
30), and Cumming and others (1965, p.
10) have shown that surface mine
spoils are composed of relatively high
concentrations of clay and silt-sized
particles. Some commenters have criti-
cized the Office for applying criteria
which address earthfill structures,
when most mines are dealing with
rockfill. While OSM realizes that over-
burden materials are of variable grain
size, plasticity and permeability, the
Office is of the opinion that the excess
spoil problem involves both earth fill
and rockfill.

As literature has shown, overburden
materials may .contain silt and sand-
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size particles. The ability of these ma-
terials to withstand weathering and
deterioration is dependent upon the
type of sediment which occurs as a ini-
tial deposit before consolidation and
upon the type of cementing material
which consolidates the sediment-into
rock (Mason, 1966, pp. 153-156). Drne-
vich and others (1976, p. 58) and the
U.S. Department of the Navy (1974, p.
7-7-14) have shown that surface mine
spoils or soils with silt size particles
lose slhear strength with time due to
exposure to water and weathering.
Shales have historically caused many
geotechnical problems from improper
treatment and required elaborate re-
medial design (Chassie ind Gough-
hour, 1976, pp. 65-66; Shamburger,
and others, 1975, pp. 1-8; Bragg and
others, 1975, pp. 1-5; and DiMillo,
1978, p. 153). These types of materials
require special consideration and
cannot be indiscriminately disposed oL
Past excess spoil disposal practices,
both in drainways and over mine
bench outslopes have resulted in nu-
merous safety and environmental
problems where spoil was placed by
gravity methods. (Appalachian Re-
gional Commission and the Depart-
ment for Natural Resources and Envi-
ronmental Protection 1974, pp. 5-7;
Weigle, 1966, p. 67; Robins and others,
1977, pp., 1-3; Loy and others, 1978, pp.
69-74; and Plass, IS67, p. 1).
. Comments, which were pertiment to

the inclusion of this Section in the
regulation, questioned the specificity
of excess spoil disposal requirements.
The majority of the comments dis-
cussed the lack of flexibility in the
proposed regulations for designs of a
site-specific or innovative nature.
Other comments agreed with the
former group, with the exception that
they also proposed specific criteria for
adoption. Essentially these criteria
from the latter group of commenters
have been adopted as shown in the
context of the final regulations. (U.S.
Department of Energy, 1978, pp. 1-15;
Casagrande, 1978, Attachment, pp. 1-'
4; NCA/AMC, 1978, pp. S-190 through

- S-194; Young, 1978, pp. 15-17; and Et-
tinger, 1978, pp. 7-22).

OSM believes that the adopted regu-
latory scheme provides for a site-spe-
cific design for each valley, head-of-
hollow, "or other excess spoil disposal
area. The final regulations ensure
flexibility in that:

* (a) The proposed criteria in the reg-
ulations have been retained to allow a
type of design which is similar to a
handbook approach.

(b) The criteria have been amended
in final form to allow the construction
of durable rock fills.

(c) Overview evaluations of different,
fill construction techniques will be
performed through further research
by OSM.

N
(d).The Office also believes that the

opportunity for innovative, flexible
design in mining and reclamation prac
tices is permitted by Section 785.13.

While the Office has allowed the use
of end-dump durable rock fills, it rec-
ognizes several areas which may need
consideration during design. The end-
dump method inherently produces
large quantities of sediment dud to the
active free face. The free face is unre-
claimed until completion and thus
may require large or frequently
cleaned sediment control structures.
The sediment control should ba close
enough to the structure to serve its
purpose, but not so close as to be sub-
ject to the consequences of shallow or
deep movement at the free face.

The proper handling of less durable
materials may become a quality contol
problem. It is essential that weak
zones are placed in a way to contribute
to stability. Mining operations with
variable duration of exposure of
excess spoil could conceivably require
two or more types of disposal areas.

§ 816.79 Protection of underground
mining.

Section 816.79 ig intended to protect
the health and safety of miners work-
Ing in surface and underground mines
adjacent to each other, and to assure
that economically feasible under-
ground mining is not foreclosed by
nearby surface mining activities, caus-
ing both a loss of resource recovery
and environmental degradation. Au-
thority for this Section is found in
Sections 102, 201, 501, 503, 504, 515,
and 516 of the Act.

As specified in Section 515(b)(12) of
the Act, Section 816.79 requires a 500-
foot separation in all directions be-
tween surface mining activity and un-
derground mine workings. Variances
from this distance are left to the Joint
approval of the regulatory authority,
the Mine Safety and Health Adminis
tration (MSHA) and any appropriate
State safety agency.

One suggested alternative consid-
ered by OSM was to specify unique sit-
uations where the proximity linilta-
tions would be waived, such as recov-
ery of partially mined coal deposits In
dangerof wastage through mine fires,
an abandoned underground coal mine
which i to be surface mined, or mines
that have been operated as a source of
non-commercial coal, The Office be-
lieves that each case would be differ.
ent enough to thwart the utility of an
extended list of special cases; thus this
alternative was rejected.

A second alternative considered was
the complete reliance upon MSHA
regulations for mines within the 500-
foot limit. This alternative was reject.
ed as contrary to the Act and because
OSM believes that a Joint decislodf on
close proximity of surface and under-
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ground mining is warranted due to the
different mandates of OSM and
MSHA.

Several commenters on the proposed
regulations pointed out that the direc-
tion of measurement of the 500-foot
separation was not specified. After
consideration of the alternatives of
specifying only horizontal or only ver-
tical separation, OSM has specified
that measurement shall be a 500-foot
spherical radius; that is, 500 feet sepa-
ration in all directions between surface
and underground operations. This is,
what was intended in the proposed
version of this rule, and Implements
Section 515(b)(12) in accordance with
its plain meaning.

OSM considered exclusion of aban-
doned underground or surface work-
ings from the 500-foot measurement.
but this was rejected because the Act
specifically includes "abandoned"
workings and because abandoned
workings can cause as great or worse
hazard to miners and the environment
as active workings in the concentra-
tion of stresses, methane or other
toxic gases, or ground water. Again, it
is left to the discretion of MSHA and
the regulatory authority to determine
whether the 500-foot limit may be
waived in the interests of health,
safety or economics.

Several commenters felt that this
Section should not apply to mining
within 500 feet of a domestic produc-,
tion mine of the type excluded from
the performance standards under the
authority of Section 528(1) of the Act
or within 500 feet on mines which
affect less than two acres, which are
excluded from the performance stand-
ard under Section 528(2) of the Act.
OSM -believes, however, that Congress
excluded these mines from the per-
formance standards because it felt the
cost to them of compliance, and the
cost to the government of regulating
them, was unwarranted given the rela-
tively small amount of pollution they
generate. However, miners working
such mines are entitled to protection
from harm from operators subject to
the performance standards. In addi-
tion, workers in surface mines are enti-
tled to protection from collapse of
these small underground workings. Ac-
cordingly, the regulations apply to
mining within 500 feet of any under-
ground workings.

OSM considered changing the regu-
lations to recognize that an operator
could uinknowingly violate the 500-foot
restriction. The Act, however, does not
require such knowledge, and OSM
feels that to require knowledge before
a violation is deemed to occur would
create insuperable problems in en-
forcement of the Act, and be contrary
to the concepts of strict liability which
are essential when safety issues are in-
volved.

A suggestion that a specific State
agency should be designated to work
with MSHA on Joint approval of var-
iances was rejected by OSL. The
Office feels that agency designations
vary too widely from State to State,
and that OSM should not dictate its
will in this matter.

§§ 816.81-816.88 Coal processing waste.
(1) Authority for these sections is

found in Sections 102, 201, 501, 503,
504, 507, 508, 510, 515 and 517 of the
Act.

(2) Technical literature utilized in
the preparation of these sections is
contained in the list of referencd in
the preamble to Sections 816.91-
816.93.

(3) The bases and purposes of Sec-
tions 816.81-816.88 are discussed gen-
erally in 43 FSDERAL REGms pp.
41762-41766. Although some modifica-
tions have been made to the proposed
regulations for clarity and in response
to public comments, the basic premises
remain valid.

(4) The quantities of raw coal which
require cleaning or processing prior to
marketing the product have been on
the increase for many years. The
major Influences affecting this situa-
tion can be attributed to: increased
coal production, requirements for
cleaner burning fuel, coal mine mecha-
nization and extraction of "dirtier"
coal deposits (McNay, 1971, p. 3). The
resultant coal processing waste must
be handled and disposed of in a
manner which will not pose a threat to
health and safety of the general
public or adversely impact the sur-
rounding environment. Most recently,
coal processing waste structural fail-
ures underscore the need for the regu-
lation of the location. Construction
and reclamation of coal waste banks
(West Virginia Governor's Ad Hoc
Commission of Inquiry, 1972, pp. 6-13
and 7-17).

(5) The potential for damage to the
environment from Improperly con-
structed coal processing waste banks is
included in the discussion of effects of
mining on the natural environment;
pp. BIl, 1-77; and on the human qnvi-
ronment under safety; p/ BM, 108; of
the final environmental impact state-
ment for the OSM permanent regula-
tory program. These regulations com-
plement the Mine Safety and Health
Administration (MSHA) regulations
on coal processing waste disposal
under 30 CFR 77.214-77.215 and incor-
porate standard engineering practices.

§816.81 Coal processing waste banks:
General requirements.

(1) Section 816.81(a) outlines the re-
quirements that must be met in order
to dispose of coal processing wastes
that are generated on the site and de-
posited in disposal areas within the
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permit area. Controlled placement re-
quirements reflect current prudent en-
gineering practices utilized in embank-
ment construction for all types of per-
manent fills (Terzaghi and Peck, 1967
a, pp. 440-451; see also ASCE, 1977;
USMESA, 1975: USNAVY, 1971) U.S.
Comptroller General, 1977, pp.. 1-2;
Coalgate, et a!, 1973 p. 6, 41; EPA,
1978. p. 73-77).
,(2) Section 816.81(b) outlines the re-

quirements that must be met in order
to dispose of coal processing waste ma-
terias that are generated outside a
permit area and deposited in disposal
areas within the permit area. The reg-
ulations allow for the disposal of coal
processing waste coming from oper-
ations outside the permit area because
this practice, currently utilized in in-
dustry, minimizes the number of dis-
posal areas and consequent disturb-
ances.

(3) Commenters stated that requir-
Ing coal processing waste material to
be hauled or conveyed to a fill area
and placed In a controlled manner was
inconsistent with Section 515(b)(22)(a)
of the Act. The commenters argued
that the regulations should be broad-
ened to allow greater flexibility In the
techniques for hauling and disposing
of coal waste. Many asserted that end-
dumping of coal waste should be per-
mitted. OS1 was not convinced by the-
comments that the regulations should
be broadened. Coal waste disposal
practices have historically drawn at-
tention because of disasterous slides
such as the Aberfan slide in Wales and
numerous slides which have occurred
through the Appalachian coal region
for years (McNay, 1971. pp. 12 and 13).
Many of these slides occurred in waste
piles which had been end-dumped
from a hilltop or mountainside and
consequently the internal frictional
forces were violated and a slide oc-
curred. Water brought into contact
with burning coal causes violent explo-
sions (Andreuzzi, 1970, p. 19). Sinflar
explosions have occurred when natu-
ral surface water came into contact
with burning refuse material ultimate-
ly resulting in bank failures (McNay,
1971, p. 14).

End-dumping of coal waste into dis-
posal areas is not an acceptable
method of placement because the ma-
terial will remain at the natural angle
of repose until water contact with the
coal waste or continued loading of the
fill causes a failure. End-dumping does
not reduce the air voids within the fill
and thus will contribute to the possi-
bility of spontaneous combustions.
Coal waste must be placed in horizon-
tal layers and compacted to assure sta-
bility and reducq the possibility of
burning. (U.S. Comptroller General,
1977, p. 1-2; Coalgate, et a, 1973, p. 1,
29; Canadian Department of Energy,
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Mines & Minerals, 1972, p. 2-6; Ru.-
dolfs, 1953, p. 319.)

The followingalternatives were con-
sidered In developing the final rules;

(a) Change . the regulation and
broaden the methods by which coal-
processing waste may be transported
to the fill area.

(b) Retain present language of the
regulation.

(c) Clarify the regulation to make it
clear that end-dumping into waste dis-
posal areas is-not permitted:

The Office chose to retain the pro-
posed regulation language in Section
816.81(a) which requires that coal-
processing waste be hauled or con-
veyed to a fill area and placed in a
controlled manner.

The MSHA requirements for dispos-
al of the coal-processing waste have
been in effect for-several years. Con-
siderable success has been achieved by
requiring that coal waste material be
transported to lifts under construction
and compacted in two-foot layers
(Coalgate, et aL, p. 41; MESA, 1976, p.
3; EPA, 1978, p. 73-79). To permit end-
dumping of coal waste material into a
coal waste bank is contrary to current
prudent engineering practice. End-
dumping creates large unstable areas
of potentially combustible material
which is easily susceptible to erosion.
Placement of coal processing waste in
lifts retards the airflow across the
waste material, thus preventing com-
bustion.

§ 816.82 Coal processing waste banks: In.
spection.

(1) Inspections of coal processing
waste banks by an engineeer or quali-
fied person approved by the regula-
tory authority are intended- to assure
observance of aniy physical changes In
the waste bank which might signify
potential failure, excessive erogion, or
other hazards to health and safety or
the environment and to control con-
struction practices which could lead to
such changes (USMESA; 1975, p. 98;
see also Bonny and Frein, 1973;
CDEMR, 1972; Clough, -1972; Comp-
troller General of the U.S., 1977; Na-
tional Coal Board, 1970; Wood, et al.).

(2) Commenters stated that the
weekly inspection requirement was too
stringent, especially for small sites
which have a low hazard potential.
They requested th~at the regulation be
changed, basing the inspection fre-
quency on the potential hazard to
human life and property." The following alternatives were con-
sidered In developing the final rules:

(a) Change regulation to read "the
inspection shall occur at least once
each week or at such other inspection
frequencies as the regulatory authority
may require beginning within 7 days
after preparation of the-disposal are,
begins and * * *,"
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(b) The word ' quarterly" should re-
place the wording "once each week."

(c) Retain present language of regu-
lation.

The Office has chosen to require quar-
terly inspections of all waste banks
but the regulatory authority may re-
quire more frequent inspection inter-
vals based on the hazard potential to
human life and property, or potential
damage to land,, air, and water re-
sources.

Quarterly inspections of coal-proc-
essing waste banks was chosen to
assure that effective monitoring of
changes at, coal waste banks will be
conducted by the operator (USMESA,
1975, p. 98) and is consistent with the
requirements of Section 816.720).
Large .amounts of coal waste are pro-
duced at many mine sites, increasing
the possibility .of potential hazards.
However, waste banks at smaller mines
will not change significantly over long
periods of time. The regulatory au-
thority has the option to require more
frequent than quarterly inspections if
conditions at the specific coal waste
bank warrants such action.

The regulations require the mainte-
nance of records of inspections so that
trends in physical changes can be
monitored by the rekulatory authori-
ty. Notification to the regulatory au-
thority of potential or imminent emer-
gency situations will allow prompt for-
mulation of 'remedial action and for
the institution of emergency action to
safeguard life, property and the envi-
ronment.

§816.83 Coal processing waste banks:
Water control measures.

(1) This Section outlines minimum
requirements to be Included in the
design of water control measures asso-
ciated with the design of coal process-
ing waste banks. Adequately designed
subdrainage systems control the drain-
age beneath a disposal area so that
this drainage Is controlled without en-
dangering the structural Integrity of
the waste bank (USMESA, 1975, pp.
5.37-5.43; USACOE, 1952, p. 1; see also
ASCE, 1966, CEDMR, 1972; Ceder-
gref. 1967, Coalgate; et al., 1973; Good,
et al., 1970; Harr, 1962; Leonards, 1962;
Tolman; 1937; WVDNR, 1975, p. 2;
Taylor, 1948, p. 406-7; EPA, 1976, p.
-32-33, National Coal Board, 1970, p.
56; Loy, et al., 1978, p. 82; U.S. Comp-
troller General, 1977, p. 1-2).

(2) Response to specific comments
on the proposed rules are:

(a) Commenters stated that the
large 'underdrain requirements for
valley fills should not be applicable to
coal waste disposal areas. The follow-
ing alternatives were ,onsidered in de-
veloping the final rules: -

(i) Change the language of the regu-
lations to require the design of a sub-

,drainage system for site specific condi-
tions.

(fl) Retain the present language of
the regulations.

The Office has chosen to change the
language of the regulation to allow
the design and construction of a sub-
drainage system for site-specific condi-
tions.

Subdrainage networks allow for con-
trol of groundwater beneath a disposal
area. Lack of control can resilt In
groundwater saturating portions of
the fill and, as a consequence, endan-
gering the structural integrity of the
embankments (Bishop, 1973, pp. 336-
337; Coalgate, et al., 1973, pp. 25, 28,
93,,95; U.S. Comptroller General, 1977,
p. 1-2; U.S. Navy, 1974, p. 7-7-1, 15 Na-
tional Coal Board, 1970, p. 8; EPA,
1978, pp. 69-70; Taylor, 1948 p. 405-
406).

(b) Commenters suggested that sec-
tion 816.83(b), which requires that di-
version ditches around coal-processing
waste banks be designed on the basis
of a 24-hour duration, 100-year fre-
quency storm be made Jess stringent.
The following alternatives were con-
sidered in developing the final rules:

(1) Use a design storm of lower Inten.
sity.

(i) Change to 6-hour duration, 100-
year frequency storm.

(ill) Retain proposed language of the
regulation.

The Office chose to retain the pro-
posed regulation. The requirement for
diversion ditch design based on the 24-
hour, 100-year frequency storm is com-
patible with MSHA regulations and
current prudent engineering practices,
Diversion ditches are necessary to'reduce the potential for creating Im-
poundments behind coal waste areas
and to reduce the possibilities of ero-
sion on the face of the waste bank.
Water infiltration into the fill, which
is prevented in part by diversions,
would decrease the overall stability of
the embankment (Lambe and Whit-
man, 1969, p. 432; Terzaghl and Peck,

- 1967a, p. 61). A lower Intensity or a 6-
hour duration storm were considered

* as design events. However, the 24-hour
storm generally produces a runoff
larger in total volume and peak than

"the 6-hour storm and design to that
level will provide more substantial
long-term protection to the embank-
merit. OSM believes that the risk to
public safety and to property posed by
potential failure of coal waste em-
bankments justifies the use of the
more intense design storm (West Vir-
ginia Governor's Ad Hoc Commission
of Inquiry, 1972, pp. 1.1-1.12; Thomson
and Rodin, 1972, pp. 8-13).

§816.85 Coal processing waste banks:
Construction requirements.

(1) Section 816.85 (a) and (b) con-
tain requirements that are within gen-
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eral acceptable engineering practice
and the basis for these requirements Is
discussed in the Preamble to Sections
816.71-816.72.

(2) Section 816.85 (c) requires that
coal processing wastes be placed in
lifts not to exceed 24 inches and com-
pacted to a maximum dry density no
less than 90 percent of Standard Proc-
tor. Basis for these requirements are
contained in Section 816.85 (4)(b),
(4)(c), and (4)(d) of the Preamble for

- this section.
(3) Section 816.85 (d) requires that

coal processing waste banks be covered
with a minimum of 4 feet of the best
available non-toxic and non-combusti-
ble material. Coal processing waste
material is quite variable in physical
and chemical properties. Adequate
cover must be applied to prevent
upward migration of toxic salts that
may affect plant roots and provide a
barrier to prevent oxidation of acid-
forming material (Brundage, 1974, pp.
183-185; Dean and Havens, 1972, pp.
452-453; see also Adams, et al, 1974;
Calhoun, 1968; CDEMR, 1972; Capp,
et al, 1975; Capp and Gillmore, 1974;
Coalgate, et aL, 1973; Czapowskyj and
Writer, 1970; Czapowskyj and Sowa,
1973; Davidson, 1974; Eigenbrod, 1971.
Glover, 1971; James, 1966; Jones, et at,
1973; Leroy, 1972; National Coal
Board, 1973; Peterson *and Gachwind,
1973; Sorrell, 1974; Spirik, 1973;
Thompson and Hutnlk, 1971;
USLMSA, 1975; Welsh and Hutnik,
1972; White, et al., 1973; Wood and
Thirgood, 1955; Barthauer, et aL, 1971,
p. 6).

(4) Responses to specific comments
on the proposed rules are:

(a) One commenter suggested that
Section 816.85(a) be altered to allow
flexibility in the design of coal-proc-
essing waste banks bordering streams.
In developing the final rules, two al-
ternatives were considered:

(i) Change the regulation to allow
the operators greater flexibility in the
design of waste banks but require all
changes to be approved by the regula-
tory authority. Change Section
816.85(a) to "The coal-processing
waste banks shall be constructed in
compliance with this section and if ap-
plicable Sections 816.71 and 816.72."

(ii) Retain language of the proposed
regulation.

The Office chose to reject the pro-
posed alternative because of the neces-
sity in the design of any earth struc-
ture to follow standard engineering
practice and procedures which Sec-
tions 816.71 and 816.72 provide. It
cannot be left to the discretion of the
operatoi to determinelf these sections
should be followed. This is true par-
ticularly in regard to the water control
measures and stability requirements.

(b) Commenters stated that the pro-
posed eight-inch lift thickness for coal

processing waste disposal was not nec-
essary. According to commenters, ade-
quate compaction for stability and the
prevention of combustion can be ob-
tained using MSHA's two-foot require-
ment. In developing the final rules,
two alternatives were considered:

(I) Change the regulation to allow
coal-processing waste to be spread in
layers no more than 24 Inches in
thickness.

(ii) Retain language of the proposed
regulation.

The Office has chosen to change the
proposed regulation to allow coal-proc-
essing waste to be spread and compact-
ed in lifts no greater than 24 Inches in
thickness.

Several studies of fill construction
and current prudent engineering
methods support the position that
refuse banks can be constructed safely
with two-foot lifts and with 90 percent
compaction. Present MSHA test data
show that 90 percent Standard Proc-
tor dry density can be obtained in lift
thicknesses exceeding 8 inches with
compaction equipment commonly used
(USUMSA, 1975, pp. 8.65-8.68).

(c) Commenters objected to the 90
percent compaction criteria. Some
stated- it had no sound engineering
basis and should be deleted from the
regulations. Others wanted design spe-
cifics removed from the regulation.
Comnenters suggested the regulation
be changed to read "to provide for
compaction to design densities to pre-
vent spontaneous combustion and pro-
vide the strength required for stability
of the waste banks."

This suggestion was rejected because
the 90 percent compaction criteria
provides an objective standard to de-
termine the effectiveness of the com-
paction procedure (Terzaghi and Peck.
1967a, p. 441). Since the degree of
compaction depends to a large extent
on the moisture content of the refuse
material, it Is important to be certain
that compaction has reached a level
where excess fluids have been removed
from the Waste material Investiga-
tions have led to the conclusion that
no one method of compaction is equal -

ly suitable for all types of soll (Ter-
zaghi and Peck, 1967, p. 441). It is nec-
essary, therefore, during the place-
ment of the waste for the engineer to
have the means for determining
whether the specified compaction Is
being achieved (USMESA, 1975, pp.
9.107-9.110).

OSM has chosen to retain 90 percent
as the maximum dry density require-
ment for compaction of coal process-
ing waste. This density requirement,
which is a normal construction specifi-
cation for compacted fills (Terzaghl
and Peck, 1967a, pp. 443-448;
USNBYD, 1971, pp. 7.9.1-7.9.10), will:

(I) Assist in the prevention of com-
bustioh by reduction of airflow

through the voids, a major factor in
ignition and perpetuation of coal
waste fires.

(U) Act as an easily measured stand-
ard throughout the industry.

(ill) Allow the achievement of a bulk
density more conducive to long-term
stability of the fill than that of un-
compacted material (USNBYD, 1971,
pp. 7.9.1-7.9.10).

(iv) Achieve a surface more resistant
to significant erosion than the uncom-
pacted embankment surface
(USMESA. 1975, pp. 8.65-8.68).

v) Accommodate a greater amount
of waste n a smaller area by reducing
the total volume of the embankment.

(d) Commenters objected to the lift
requirements and the 90 percent com-
paction criteria because It would elimi-
nate many dewatering systems which
operators elected to construct in order
to eliminate the environmental hazard
of large slurry Impoundments. They
claimed that the only alternative dis-
posal method under the -proposed
rules would be slurry Impoundment
disposal for the fine refuse.

Current dewatering technology in-
eludes zoned embankment methods in
which very wet fine materials are in-
terlaced with or mixed with coarser
spoil or waste in isolated areas of the
embankment away from the outside
slope. These materials, which may
have been subjected to one or more
dewatering processes to reduce them
from a slurry state to their dewatered
state, still contain too much moisture
to be easily spread in lifts and com-
pacted to 90 percent dry density. Over
a period of time this material will
drain or filter off Its excess water be-
coming intrinsically more stable
(USMESA, 1975, pp. 8.68-8.70). In the
interim, careful placement of the wet
fines, away from slopes, and careful
mixing of fines with coarser material
will help to maintain the stability of
the embankment structure (USMESA,
1975, pp. 8.71-8.74).

In order to avoid requiring the con-
struction of large slurry ponds for coal
waste disposal, to avoid the environ-
mental hazard associated with such
ponds, and to avoid additional land
disturbance and cost of designing and
building such ponds, OSM has chosen
to change the final rules to allow for
the disposal of dewatered fine refuse
on a waste bank. The statement "vari-
ations may be allowed on these re-
quirements for the disposal of dewa-
tered fine refuse (minus 28 sieve size)
with the approval of the regulatory
authority" was inserted in the final
rules.

Ce) Commenters suggested that coal
processing waste need not be compact-
ed If It is placed in depressions or pits.
Two alternatives were 'considered in
developing the final rules:
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(I) Allow variation in compaction cri-
teria for disposal of coal processing
wastes in pits or depressions.

(il).Retain the present language con--
tained in the proposed rules.

One of the major purposes of com-
paction Is the prevention of coal waste
fires by reducing air flow through the
material (see discussion in Section
816.85(c) above). Coal waste in pits or
depressions will ignite if care is not
taken to prevent conditions favorable
to combustion (Comptroller General
of the U.S., 1977, p. 2). In order to
assist in preventing such combustion,
OSM chose to retain the language of
the proposed rules.

(f) Commenters suggested the final
4-foot cover requirement for coal proc-
essing waste was unnecessary to
achieve adequate vegetation. Some of
the commenters are concerned about
the availability of adequate soil cover.
TlIs should not present a problem be-
cause the regulations require that
only the original topsoil removed from

,the waste disposal site must be redis-
tributed. Where the topsoil is thin,
nontoxic spoil material can be used to
achieve an adequate depth of cover.

The Office has decided that the reg-
ulations should require Et 4-foot cover
on coal wastes, unless it can be estab-
lished by chemical and physical analy-
sis that a thinner layer is adequate on
nontoxic material for environmental
protection and reclamation. .The top-
soil must be replaced in all cases. The
rehulatory authority may allow less
than four feet of cover material based
on physical and chemical analysis
which shows that the requirements of
Sections 816.111 through, 816.117 will
be met.

Covering of graded portions of the
coal processing waste disposal area
promotes vegetation, seals the fill
from percolation of surface runoff, re-
tards airflow to prevent combustion
and controls erosion (Brundage, 1974,
p. 183; Coalgate, et al., 1973, p: 52;
CDEMR, 1972, pp. 7.10-7.16).

(g) Commenters stated that Section
816.85 is too restrictive and suggested
that. MSHA regulation 30 CFR
77.215(a) -can adequately control the
construdtion of coal processing waste
banks. Two alternatives were consid-
ered in developing the final rules:

(i) Replace Section 816.85 with
MSHA regulation 30 CFR 77.215(a).

(I) Retain the language as presented
In the proposed rules.

The first alternative was rejected by
the Office because the purposes of
these regulations and those of MSHA
are different. Section 102 of the Act
requires stronger environmental con-
trols over mining than does the Coal
Mine Health and Safety Act which
primarily addresses problems relating
to the safety 6f miners on the site. For
this reason, It is appropriate for these

regulations to be more restrictive than
MSHA's regulations. This is necessary
in order to protect the environment as
required by Section 102(d) of the Act.

§ 816.86 Coal processing waste: Burning.
(1) This Section is established to set

forth the requirement for extinguish-
ing burning coal refuse banks in ac-
cordance-with procedures approved by
the regulatory authority and MSHA.
The Office has relied on several re-
ports to describe the health effects
.and numerous accidents and deaths at
and nearby burning coal waste banks
(McNay, 1971, pp. 8-14; Harrington
and East, 1948, pp. 22-24). These inci-
dents are unacceptable and as such
the Office has taken the position that
additional control measures are neces-
sary to ensure that construction,
maintenance, and abandonment prac-
tices are adequate to provide long-
term protection.

(2) In recognition, of the unilateral
responsibilities between the Office and
MSHA, the Office has taken the posi-
tion that any action to -be taken to ex-
tinguish a burning coal refuse fire
must be in concurrence with MSHA
standards before plans will be ap-
proved.

(3) Occurrences of severe accidents
and deaths associated with the extin-
guishment of coal refuse fires (McNay,
1971, p. -12) clearly necessitates ex-
treme caution and proper planning
when dealing with fire controL The
development of engineering and tech-
nical specifications for the issuances of
notices for required remedial or main-
tenance work is established in Section
515(f) of the Act. Because of this legis-
lative mandate and the potential
impact of the problem, the Office has
incorporated language similar to the
MSHA standards in 30 CFR 77.215(j)
requiring that bining coal refuse
banks be extinguished only by persons
authorized by the operator and know-
ing of the hazards and applicable con-
trol procedures.

(4) In Section 816.86(d) of the pro-
posed regulations, acceptable control
techniques for extinguishing coal-
refuse fires were listed. A number of
demonstrations have been conducted
which described many such control or
abatement techniques (Andreuzzi,
1970, pp. 6-13; Carr, 1948, pp. 169-177;
Dixon, 1967, pp. 4-13; Harrington,
1948, pp,11-14;.Flegal, 1973, pp. 13-46;
Hebley, 1948, p. 38; Hebley, 1950, p.
337; Hebley, 1956, p. 29; and McNay,
1971, pp. 15-22). The effectiveness of
these abatement techniques varied
from temporary control to complete
extinguishment (Flegal, 1973, pp. 16,
18, 20, 22, 24, 26, 28, 29-30, 32; 34, 36-
37, 40, 41-42, 43-44, and 46). The pro-
posed control techniques in the pro-
posed regulations were intended to be
a list of possible abatement tech-

niques; however, their listing was con-
strued to mean the only available,
thus acceptable, extinguishment
method. In addition, some of the tech-
niques were found to be unacceptable
to procedures approved by MSHA,
The Office has, therefore, deleted any
specific reference to these control
techniques. The operator Is referred to
the above references to acquire data
for the selection of the appropriate
technique(s) for development of a con.
tingency plan to prevent sustained
combustion as required by Section
515(b)(14) of the Act and as required
by Sections 780.13 and 784.13 of the
regulations.

(5) Commenters asserted that the
proposed regulations should be deleed
because MSHA has established ade-
quate controls for handling burning
coal refuse. The Office has considered
the arguments that adequate control
for extinguishing burning coal waste
has been adopted by MSHA regula-
tions (30 CFR 77,214, 77.215 and
77.215-4). The Office believed that
these arguments were unfounded on
the basis of the testimony in the legis.
lative history which discussed the
need for additional safety and environ-
mental protection with respect to dis-
posal of coal processing waste and
their inherent capability of combus-
tion. In part, this is supported by
intent and purpose of health and
safety legislation which basically pro-
vides for the health and well-being of
miners and not the general public and
environment (U.S. Comptroller Gener-
al, 1977, pp. 1-2).

OSM is required under , Section
515(b)(14) of the Act to ensure that
materials which constitute "a fire
hazard are treated or buried and com-
pacted ... to prevent sustained com-
bustion." OSM has, therefore, rejected
the comments as being contrary to the
intent and purpose of the Act.

§ 816.87 Coal processing waste: Burned
waste utilization.

(1) This Section allows utilization of
burnt coal processing waste, known as
"reddog," after the regulatory author-
ity approves plans for Its utilization.
The plans shall describe the oper-
ational procedures to be utilized
during the excavation and removal of
the material and outline safeguards
that must be carried out In case an ad-
verse environmental event occurs or a
hazardous- working condition Is cre.
ated. These plans and associated draw-
ings shall be certified by a qualified
engineer. Reddog removal operations
have hstorcall been plagued by dust
explosions, highwalls in refuse collaps-
ing as a result of undercutting, loss or
damage of equipment and personnel,
and injuries resulting from gas inhala.
tion or falls intb voids resulting from
volume change during burning
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(McNay, 1971, p. 12, U.S.- Comptroller
General, 1977). The intent of this Sec-
tion is to protect the operator and per-
sons in surrounding areas from the po-
tential hazards associated with these
activities while also requiring reclama-
tion and bther operational procedures
consistent with the Act.

(2) Commenters stated that burned
coal-processing waste should be al-
lowed in offsite construction, without
requiring approval by the regulatory
authority. Two alternatives were con-
sidered in developing the final rules: -

(a) Change the language of the regu-
lation to allow the use of burned coal
processing waste without requiring
regulatory approval.

(b) Retain language of the proposed
rules.

The Office chose to delete the regu-
lation requiring regulatory authority
approval for use of burned coal proc-
essing waste for offsite construction
purposes-Burnt coal processing waste
is routinely used by local government
and private enterprise for road con-
struction, land fills, aggregate, and
other purposes (Dixon, 1978, Part II,
pp. 1-16). The Office believes that
there is no need for the regulatory au-
thority to become involved with offsite
approval. The final rules require, how-
ever, that approval for removal and
reclamation plans of the area be ob-
tained from the regulatory authority.

§ 816.88 Coal processing waste: Return to
underground workings.

(1) This Section requires that under-
ground waste disposal must be ap-
proved by the regulatory authority
and conducted in accordance with a,
proper plan. The plan is required to
protect the operator from dangerous
situations which might arise in place-
ment of waste into old mine workings
and also to ensure the operation would
not affect the environment by creating
down-dip discharges into adjacent wa-
tersheds or ground water systems or
aggravate subsidence in another area.

(2) One commenter suggested that.
MSHA be consulted before the regula-
tory authority gives approval to dis--
pose of coal-processing waste under-
ground. Three alternatives were con-
sidered in developing the final rules:

(a) Addition to regulation--"the
waste disposal program shall be sub-
mitted to MSHA District Manager for
approval"

(b) Retain language in the proposed
rules, and
(c) Require MSHA concurrence

during the permitting process.
Since coal-processing waste can be

combustible, physically unstable, and
toxic-forming, it may not be a suitable
product to put into underground areas
unless there is absolute assurance that
no hazardous side effects will be intro-
duced to adjadent working areas. Since

MSHA is concerned with the safety of
underground coal mines, the agency
must be consulted during the permit-
ting process before waste is put under-
ground. Therefore, the third alterna-
tive was chosen. The final rules re-
quire that MSHA and the regulatory
authority approve the disposal plan
before any coal processing waste can
be returned to underground workings.

§ 816.89 Disposal of non-coal wastes. -
Authority for this Section is found

In Sections 102, 201, 501. 503, 504, and
515 of the Act. This Section specifies
requirements for the protedures to be
followed in the disposal of non-coal
wastes generated from surface coal
mining operations. The utilization of
these procedures will minimize envi-
ronmental degradation caused by Im-
proper disposal procedures.

Technical literature used in formula-
tion of this Section Include:

Brunner, D. R., and Keller, D. J.,
1972, Sanitary Landfill Design and Op-
eration, U.S. Environmental Protec-
tion Agency Report SW-65ts, 59 pp.

Sorg, T. J., and Hickman, H. L., 1970,
Sanitary Landfull Facts, U.S. Depart-
ment of Health, Education, and Wel-
fare Publication SW-4ts, 30 pp.

Paragraph (a) of this Section specl-
fies the manner in which non-coal
wastes must be disposed. Many types
of non-eoal wastes are generated from
coal mining operations. Specific atten-
tion must be given to these solid
wastes in order to minimize surface
and groundwater pollution. There are
a number of environmentally accept-
able methods for disposal of non-coal
waste. (Sorg and Hickman, 1970, p. 24).

Paragraph (b) specifies that non-
coal wastes must be disposed of In only
designated sites within the permit
area and that such disposal areas must
be completed, covered and vegetated
upon completion of disposal oper-
ations.

Paragraph (c) specifies that areas in
which non-coal wastes cannot be dis-
posed.

The following comments were re-
ceived on Section 816.89.

(a) Several cornmenters objected to
Section 816.89(a) because disposal of
non-coal wastes is already controlled
by the solid waste disposal regulations
of other Federal and State agencies.
These coinmenters suggested that this
Section be deleted from the final regu-
lations. This suggestion was rejected
and the final rules remain oz proposed
because Section 501(a) of the Act re-
quire rules covering a permanent regu-
latory procedure for surface coal
mining operations and Section
515(b)(11) of the Act require specific
performance standards to be devel-
oped for waste disposal, of which non-
coal waste is one type.

(b) Several commenters suggested
the word "timber" be deleted from the
final rules in Section 816.89(a). They
stated that the wording as proposed
could be interpreted to mean that all
trees that are cleared from the area to
be stripped must be disposed of by
these requirements. This suggestion
was rejected and the final rules
remain as proposed because the pro-
posed wording specifically refers to
timber that has been used in mining
activities and should not be interpret-
ed to include timber cleared from sur-
face mining operations.

(c) Several commenters suggested
that the requirement for a minimum
of 2 feet of soil cover in Section
816.89(b) be replaced by terminology
such as "adequate soil cover" since in
some cases there may not be enough
available cover material to meet this
requirement. This suggestion was re-
Jected and the final rules remain as
proposed because most existing laws
governing sanitary landfill include
more stringent requirements concern-
bng covering of waste materials, and a
minimum of 2 feet is a standard for
sanitary landfill design (Brunner and
Keller, 1972). The Office believes that
the proposed wording of the rule
should be maintained to give authori-
ty for the regulatory authority to re-
quire a minimum environmental pro-
tection where local laws are not en-
forced.

§§816.91-816.93 Coal processing waste:
Dams and embankments.

Authority for these Sections is
found in Sections 102, 201, 501, 503,
504, 515, and 517 of the Act.

Technical literature used in the
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Recent dam iailures have sparked'a
imovement nationwide 'to evaluate the
-potential hazard presented by dams.
Sections 816.91-816.93.are intended to
prevent the Instability =ad failure of
coal processing waste dams leading to
'xcessive -sedimentation of surface
water systems, contamination of
ground and surface -water with acid-
forming 'r toxic-forming or otherwise
harmful substances, or hazards to life
.and property, such us occurred after
the Buffao Creek dam failure In 1972.
As promulgated In 30 CPR /7.216,
MSHA ,has.regulated water, sediment,
or slury impounding structures which

-fulfill minimum 'size and storage
volume zrIteria. Those provisions xegu-
"late 'structures to 'protect miners on
-mine 'property, whereas Sections
816.91-816.93 augment the protection
of public health, encompassing safety
and environmental protection. -Sec-
'lons 816:91-S16.93 pertain to dams
and .embankments that are totally or
'partially constructed of coal process-
ing 'vaste or that Impound coal 'proc-
essing 'aste. hese provisions do not
apply to earth, concrete, or other
types of dams which mmy exist In the
permit area unless they are intended
to Impound coal processing waste. Per-
manent 'water impoundments, howev-
er, are covered under Section 816.49,
and sedimentation ponds are regulated
under Section 816.46.

These regulations cover all dams and
,embankments constructed of coal
processing waste 'or 'intended to Im-
,pound 'coal -processing waste, whether
temporary or permanent and Whether
or not they meet -the size or other crl-
terla of 30 'CFR '17.216. The regula-
tions apply to all stages of design, lo-
,cation, construction, operation, main-
tenance, 'enlargement, modification,
removal, or abandonment of the struc-
tures.

I2.7

'he final rules 'ere developed by
the Incorporation-by-reference zdf SCS

,design requirements 'contalned in Sec-
tion 816.49 as the design criteria to be
Tollowed In designing all impound-
ments, including coal processing '-aste
-dams and .embankments. Because of
-this, the -requlrements contained in
Sections 816.92(c), 816.91(a), 816.91(b),

16.91(c), and '816.91(d) ;of 'the 'pro-
"posed rules are now contained in Sec-
:tlons 816.49d), 816.49(D, 816.49(g),
816.49Sh ), -and 816.49(1), respectively,
,of Section 816.49. These reguirements
-are'ow InSection 816.49 because they
-are general requirements that are ap-
p'lcable to all dams and impound-
-ments. Specific design requirements
'that were conitlned in the proposed
'Sections 816.93(b) zand !16.93(g) and
'portlons ;of Sections 816.93(c) -and
816:93(d) were eliminated from these
'final regulatlons because the 'require-
ments are adequately covered in the
SCS design criteria incorporated by
-reference in Section 16.49 and appli-
cable to these structures.

Gencral -comments received on Sec-
tions 816.91-816.93 of the proposed
Tules4,xprezed vorious'concerns rang-
ing from potential conflicts and incon-
sistencles to duplications of 'this Sec-
tion when comparing it to similar

ASHA. requlrements.'These comments
-were accepted in 'part and the final
regulations were modified to reference
AMHA -regulations directly when the
rles overlap. Specific requirements
which were not contained in TISHA
rules ,were moved 'to Section 816.49 if
they related to stndard design jr con-
structlon requirements for all dams
and Impoundments, whereas special
design 'or construction critera for
waste dams -and impaundments were
reordered for clarity andrmini n the
final'versln n'of theze-SectiLn.

§ 816.91 Coal proce sing waste: ]lsms and
embankments.

The requirements 'of Section 816.91
prohibit use of waste in dam construe-
'ion, unless proven as a suitable fill
material, in accordance with standard
engineering procedure. In accordance
,with sound practice, anateri] 'wbich
fafls to exibit the 'roper strength
'ecessary to achieve sta1Iity is mot al-
lowed for use In d=m construction.
(ASC=_ '197-7, pp. 475-476; Busch and
others, 1974, pp. 1-6; ' C ana DEMR,
1977, ' p. 38-50; Moulton. 1973,',p. 1-3;
'Natlonal -'Coal Board, 1970, pp. 1-6-78;
'USER, 1973; pp. '25.-261; 'USMESA,
1975, pp. 4.2-4.5. See also ASCE, 1969;
Busch and others, 1975; Bishop 'and
Henkel, 1957; Mihop, 1973; Cassa-
grande and "Mdlver, 1970; ]ars_feld
'and Poulos, 1973, -vorsleve, 1949;
Uustn and :Others, 1945; Mealy 'and
Williams, 1970;7Kealy and lusch. 1971;
Lambe and VWhltman, 1969; National
Coal Board, 1972; Taylor, 1948; Ter-
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zaghi and Peck, 1967a; Terzaghi, 1943;
USACOE, 1960; USBOM, 1973a;
USBOM, 1973b; W. Va DNR (no date);
Wood and others, 1976.)

Responses to specific comments on
Section 816.91 are as follows:

1. A number of commenters suggest-
ed that the phrase ".. .or intended to
impound coal processing waste" be de-
leted from the final regulations. They
cited the May 3, 1978, decision by the
U.S. District Court for the District of
Columbia (In Re: Surface Mining Reg-
ulation Litigation, 452 F. Supp. 327
(D.D.C. 1978)) which enjoined a simi-
lar provision in the interim regulations
and restricted application of the regu-
lation to ". .. dams merely impound-
ing wastes." However, that ruling was
based only on Section 515(b)(13) of
the Act and did not consider the possi-
ble distrubances to the prevailing hy-
drologic balance that are prohibited in
Section 515(b)(10) and the require-
ments regaiding permanent impound-
ments found in Section 515(b)(8) of
the Act. The alternative of reducing or
eliminating the standard for dams im-
pounding coal processing waste was re-
Jected because of the need for pru-
dence in designing a structure that has
a high potential for creating damage
and harm to both the environment
and the public In downstream areas.

2. A few commenters recommended
that additional restrictions on the use
of coal processing waste in the con-
struction of dams and embankments
be added to proposed Section
816.93(a). One commenter specifically
was concerned with the use of acid-
producing coarse material as a dam
construction material This recommen-
dation was accepted and the content
of proposed Section 816.93(a) was
modified in Section 816.91(b). In addi-
tion, the regulation was moved to Sec-
tion 816.91 because it is a general re-
quirement of considerable concern and
should be contained in the general re-
quirements Section.

§ 816,92 Coal processing waste: Dams and
embankments: Site preparation.

Paragraph (a) of Section 816.92 re-
quires clearing, grubbing, and removal
of organic and other combustible ma-
terial, a standard cQnstruction practice
which is required in various regula-
tions, texts, and publications pertain-
ing to waste disposal and dam con-
struction. (Justin and others, 1945, pp
749-753; USBR, 1973, pp. 211-212;
USMESA, 1975, pp. 8.80-8.84. See also
Compt. Gen of the U.S., 1977; Harring-
ton and East, 1948; Hirschfeld and
Paulos, 1973; Lambe and Whitman,
1969; Leonards, 1962; McNay, 1971; Na-
tional Coal Board, 1972; Nunenkamb,
1976; Sherard and others, 1963; Te-
zaghi and Peck, 1967a; USSCS, 1969;
W. Va. DNR, (no date); Woods and
others, 1976.)

Paragraph (b) requires that surface
drainage which may cause erosion to
the coal processing dam be controlled
by diversions designed to comply with
requirements of Section 816.43. Diver-
sions that divert upstream drainage
from impoundment areas shall be de-
signed to carry the runoff from a -100-
year, 24-hour precipitation event. The
diversion of the 100-year, 24-hour
event is appropriate for permanent
structures or structures which can
constitute hazards to people, property,
and the environment. (Canada DEMR,
1977, pp. 95-96; National Coal Board,
1970, p. 121. See also ASCE, 1972;
Canada DEMR, 1972; Casagrande and
McIver, 1970; Coalgate and others,
1973; Davis and Sorenson, 1969;
Glover, 1971; Henderson, 1969; Hjelm-
felt and Cassidy, 1975; Justin and
others, 1945; Linsley and others, 1972;
Linsley and others, 1975; Morris and
Wiggert, 1972; Peterka, 1964; Rouse,
1950; Sherard and others, 1963; USBR,
1973; USDOT, 1961; USDOT, 1975;
USMESA, 1976b; USSCS, 1973a;
USSCS, 1975a; W. Va. DNR, (no date);
Wood and others, 1976). Sediment con-
trol would be required to meet both ef-
fluent limitations under 33 USC 1151-
75 and Sections 515(b)(10)(B) (i) and
(i) of the Act.

Responses to specific comments on
Section 816.92 were as follows.
. 1. A commenter expressed concern

about the reality of applying require-
ments of vegetation removal to special
permafrost conditions in Alaska. The
special conditions in Alaska are the
subject of a study by the National
Academy of Sdiences and the National
Academy of Engineering under a con-
tract to the Office as required by Sec-
tion 708 of the Act. A major objective
of the study is to identify any provi-
sions of the Act which should be modi-
fied because of unique conditions In
the State. Pending completion of the
study, the Office believes the unique
conditions can be dealt with under 30
CFR 716.6, the interim program regu-
lations for Alaska. As an alternative,
these conditions can be adequately ad-
dressed in the Alaska State Program,
and Section 731.13 (the "State
window") provides appropriate means
for satisfying the commenter's con-
cern.

2. A number of commenters suggest-
ed that diversions should be construct-
ed to safely pass a precipitation event
with less than the 100-year recurrence
interval required by Paragraph (b).
Some commenters thought these were
simple erosion control diversions,
which -are used to divert surface
runoff away from the dam to prevent
gully or fill erosion of the structure.
Other commenters felt the diversions
described were to divert all the storm
runoff from a 100-year, 24-hour pre-
cipitation event away from the dam or

embankment. In order to make this
Section clearer a description of two
types of permanent diversions has
been included In the final regulations.
The first type discussed is the diver-
sion that controls erosion of the dam
or embankment during and following
construction. These diversions will not
cause any major damage or result in
an unsafe condition if they overtop,
and they are to be designed to comply
with the requirements of Section
816.43. The other type of diversion
such as that commonly used around a
slurry pond, to divert upstream drain-
age away from the impoundment area,
is to be designed to handle the runoff
from a 100-year, 24-hour precipitation
event because if any overtopping were
to occur, it would interfere with the
function of the dam or embankment.
Changes were made to the final regu-
lations to incorporate the intent of all
these comments.

3. Several commenters suggested
that the requirement for sediment
control structures at the discharge of
all diversion ditches was too restrictive
and did not allow for situations where
diverted water had never passed over
disturbed ground. The regulations also
require that each diversion comply
with Sections 816.41-816.46. These
Sections include a variety of ways to
control discharges; structures are only
one of the ways. The wording con-
tained in the proposed regulations was
conflicting and is corrected in the final
regulations by changing "structures"
to "measures." The proposed rules re-
ferred to Sections 816.41-816.55 rather
than 816.41-816.46, which was a typo-
graphical error that is corrected in the
final regulations.

§ 816.93 Coal processing waste: Dams and
embankments: Design and construc-
tion.

Seotion 816.93(a) establishes mini-
mum design criteria for coal process-
ing waste dams. SCS design criteria
contained In Section 816.49 are modi-
fied to include additional freeboard
and stability analysis criteria.

Three feet of freeboard as required
by Section 816.93(a)(1) is a standard
design freeboard utilized between
design-storm and top-of-dam eleva-
tions. The freeboard is intended to
prevent overtopping by waves and also
to counter frost action. (USACOE,
1975, pp. 9-11; USBR, 1973. pp. 274.
See also Hirschfeld and Poulos, 1973;
USICLD, 1970; USDOA, . 1976;
USMEBA, 1976; USSCS; 1975b; W, Va.
DNR, (no date).) This design free-
board is required above the maximum
water elevation contained in the SCS
design criteria (Ifft, 1978s). Ifft (1978s)
is a reference that outlines specific re-
quirements, above those contained in
SCS design criteria, that the U.S.
Army Corps of Engineers requested in
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-the final rules -before the Chief of 'n-
-eneers would concur as -required in
Zectlon 375(f) of the Act. Alternatives
-for smaller freeboard allowances were
uconsideredbut-rCeectedbecause of per-
-celved need -for prudence -in -designing
-a structure -that has such a high po-
tential for creating damage and harm
-to downstream areas.

Factors of safety contained in 'SCS
-design criteria and modified by See-
tion -816.93(a)(2) are taken from stand-
-ards -currently rsed by -various State
and Federal agencies "for construction
and long-term analyses. (Canada
DEMR, 1977, pp. M1-81; -National -Coar
Board, 1970, pp. 119-121; USMXSA,
1975, pp. 5.14'2-5.144. See also Alger-
-nmissen. 196c Bishop, 1955; Busch -and
others, 1974, -Busch and -others, 1975;
Canada DEMR, 1972; Casagrande and
McIver, 1970; Casagrande, 1937; Ceder-
gren, 1-967; Griffiths and King, 1965;
Harr, 1962; Hirschfeld and Poulos,
1973; Kealy and Soderberg, 1969;
Kealy and WJi~lams, 1970; Kealy and
VWIliams, 1971; Kealy -and Busch, 1971;
Lambe and h1nitman, 1969; lgmbe,
1951; Marks, 1M75; iMorgenstern and
-Price, 1965; Newmark, 1965; -herard
and others, 1963; Taylor, 1948; Ter-
za hi and TPeck, 1967a; Terzaghi, 1943;
'Tolman, 1937; USBR, 1973; USBOM,
-1973a; 'tSEM-A, 1976b; UISNBYD,
1971; 'USSCS, 1,968; -W. Va. DNR (no
date); Wood and-others, 1976).

Foundation desigii as required by
Zecton-816.93(aXC3) is an integral part
of -any dam -or tembankment design.
Lack of proper foundation informa-
tion could lead to several types .of
physical failure jif the structure.
ASCE, 1977, pp. 475-492; Canada
-JI!I) R, 1977, -pp. :26-29; USMESA,
1975, pp. -5.12-5.14. See also ASCE,
197-; Babcock and Hooker, 1977;
Bishop, 1973; 2Casagrande and 'Melver,
1970; -Forrester and Whittaker, 1976a;
Hmna, 1973; Hirschfeld and Poulos,
1973; -o]and, 1965; :vorslever 1949;
Jrstin and others, 1945; Lombe and
Wh1itman, 1969; 'Leonards, 1962;
Taylor, 1948;, Terzaghi and Peck,
1%"7w 'USACOE, 1950; USR, 1974;
USDA, 1969; USMIEZA, 1976b;
tSNBYD, 1971; W. Va. DNR, (no

-date).)
Paragraph -(b) requires properly de-

signed spillways -which ensure the hy-
:drologic m d -structural adequacy 'of
the structure. Inlet -and outlet design
-allows for safe passageof runoff from
the drainage area with a minimum of
-disturbance and with maximum effi-
ciency. -tCanada .DEtR, 1974, _p. 92;
-USMESA, 1975, -pp. 6.169-6.191. See
-also ASCE, 1972; Brater and King,
19a7; :Chow, 1959 and 1964; Davis and
.Sorenson, 1969; Henderson, 1969;
-Hirscehfeld and P-ulos, _1973; Hjelmfelt
and Cassidy, 1975; Linsley and -others,
1949; lnsley and others, 1975; Morris
and Waiggert, 1972; Newmark, 1965;

Sherard and others, 1963; 'USACOE,
1965; USBR, 1973;MUSDOT, 1961, 1965.

.1967, 1975;-USMESA, 1976b; USSCS.
1975b; WVa. DNR -no date.)

Paragraph (c) specifies that the Im-
-poundment be designed with a mini-
-mum drawdown requirement. The xe-
.qtfrrement for:90-percentdrawdown of

the storm-water volume within 10 days
is a-'standard engineering requirement
-for dams. This -provision mllows for
,evacuation :of the storm water held in
'the xeservoir during the deslgn rain-
fall -event and satisfies two major
design functions:

a. Allows for "'back-to-bach" Zeslgn
storms. If the:storm runoff were to be
:stored for any period -of time, the -oc-
-currence of a second design rainfall,or
ieven lesser storm, could overtop the
-dam -embankment and subsequently
Initiate breaching and failure of -the

:strm~ture.
b. Drawdown:of the storm -water pre-

-ludes the upper portions :of the em-
-b-Anment and surrounding matural
-slopes from achieving steady.state
.seepage. Therefore,-the -embankments
phreatic surface remains stable Rais-
ing the phreatic surface Increases the
:hydraulic gradient :through the struc-
ture, potentially leading lo internal
.troslon -and sdturaton, thus greatly
increasing the diaces of Iailure.
(USM ESA, 1975, -pp. 620C-6.207. 'See
'also Harr, 1962; USACOE, 1952 and
1975; VUSBR, 1973; :USSCS, 1972).

Responses to --p e iccomments on
Section16.93 re asfollovs:

1. 'Many comranntars Indicated -that
:the ,design requirezments contcned in
Section 816.93 are too xigid and need
to -be anore flexible to allow ior site-
speciflc analysis. 'One of these ,com-
mneriter " specifically recommended
t1=3 SCS design criterla be ued to
design all dams and rembankments In-
-luding coal -roce ing waste dams

nd impoundments. Three alternatives
were considered in leveloping the
final rules and-Tegulationz:

(a) Retain the -detailed design crite-
nia contained In the proposed rules in
,Section 81BX3.
(b) Eliminate the -detailed design cr-

leria and rely ion a qualified reghtered
professional engineer certification
that adequate design nrlteria were
:used on a site specific t-m-as to nchleve
_awase.structurc.

tc) reference acceptable asinimum
deszgn zriteria such as those used by
-the Soil :Conservation -Service cand
allow the ,design engineer-the fledbil-
Aty 'af making site-specific -determina-
tions and developing acceptable meth-
ods of analysis.

The final ruleswere developed1 using
the third alternative, by Incorpora-
tion-by-reference of SCS design crite-
.ra and then modifying theze criteria
where-necessary to adapt them to -coal
processing waste xdams. Using this ap
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proa h. -0l dams and impoundment
-other than sedimentation ponds -ifl
be designed mIsng the same gaaral
design criteria. SCS design crlter
rontalna broader-set Lmdesign. pamn-a
eters -which provide for -a zife and

zound design for -all dzrs d im-
pmuntment Referencing these design
crlterla eliminated 'the meed .iar pro-

:pozed Sections .316X3Cb), (c -and (g)
because these require=ents nre cov-
-ered n-the SCS design nziter a.A A ew
Section 8164)3(a) was added -to the
final rules -and regulations to refer-
,ence the SCS -design requirement -con-
tained In Section 916.49.

The first a11ternathve-w.sreJscted be-
,cause it does mot ,provide "inimum
design criteria concerning a mber-of
Important areas and adding these cri-
teria would provide umecezay
,volume to the final rules. The zecand
.alternatlve was reJed because this
alternative does not provide mnixmum
design criteria, as a lasis for ther egu-
latory authority to measure -aist,
when reviewing and approving the
final design. It was also rejected 'be-
cause the Act requires in Secion
515(f that the Secretary promigate
design criteria.

2-!Several commenters recommended
that proposed Section 516.93(b)-be
modified to allow -variations for de-
signing for probable axidmum2recipi-
tation events. Thisrecommendalion is
reflected inthe final rules nd Tegula-
tions because the -proposed Section
816.93(b) has 'been. removed =d SCS
design criteria -ow dictate that ign.
frequencies can-vary or lifferentszes
-and clw-me of dams and iupud-
ments.

3. Several commentersrecommended
that the 3-Toot freeboard requirement
in -proposed Section '816.93(d) be re-
moved from the final Tules. This rec-
-ommendation was not accepted 'be-
causethis is a requirementthat is-con-
sistent with MEJHA 'and COE design
-criteria. (Ifft, 1978s; USACOE, 1975,
-pp. 9-11; USMESA, 1976b, -p. )."'The
final rules were developed retaining
-Its-freeboard requirement-and, at-the
Tequest-of The Corps of Engineers, this
Ireeboard -requirement -was further
clarified by deflning the
water elevation from bch pzdint the
freeboard is measured (Ifft, 197ft).
This requirement Is c3ntained in Sec-
tIonB1693(a) In the f!ni Trle3.

4. A -commenter recommended that
the -rqulrements to-add:3 feet ifYree-
board above the water -elertiom re-
suzilting from the prohnhble mimum
pracipitzion event be Eintz.Zrom
the f ia rules. This ""-mendafflon
va mot acepted -becauze th= -ount
of 1mrcobcrd is.Tequixed -to keep 'vmve
:actia; froni overtop-ing the diam
when the maximum e levtion
occurs. In thcse cases, .here the mimx-
mum -water elevation is det rmined,
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based on the probable maximum pre-
cipitation, the freeboard is still re-
quired above this elevation (Ifft,
1978s).

5. A commenter recommended that
the stability analysis requirements for
coal processing waste dams should
differ according to the size and class of
structures. This recommendation has
been incorporated into the final rules
by referencing SCS design criteria.
SCS design criteria contain -all the re-
quiremelits in proposed Section
816.93(e) except for the safety factor
of 1.5 for partial pools with steady
seepage saturation conditions. The
safety factor of 1.5 has been included
in Section 816.93(e)(2) as an addition
to the SCS criteria. Small structures
that do not meet the-size or other re-
quirements of MSHA regulations will
not require a stability analysis, but
larger dams must be designed to meet
minimum safety factors for different
loading conditions.

6. Several commenters mentioned
concern relative to the seismic safety
factor contained in proposed Section
816.93(e). One of these commenters
recommended that the seismic safety
factor be changed to 1.2 which is iden-
tical to MSHA criteria (USMESA,
1967b, p. 3). The other commenters
recommended that there should .be
modification of the seismic loading cri-
teria based on the probable occurence
and magnitude of such seismic activi-
ty. These recommendations were ac-
cepted in developing' the final rules.
SCS design criteria have been modi-
fied in Section 816.93(a)(2) to include
the 1.2 safety factor for seismic load-
ing, and the SCS criteria contain seis-
mic coefficients for modifying-the sta-
bility analysis for different seismic ac-
tivity zones (USSCS, 1976a, p. 4-3).

7. A commenter suggested that
safety factor references should specifi-
cally apply to shear failure. This com-
ment was not accepted for the final
rules because the SCS design criteria
which are incorporated-by-reference in
Section 816.49 include procedures to
analyze shear failure as well as other
important considerations affecting the
stability of the structure.

8. Several commenters recommended
that the 10-day drawdown require-
ment contained in proposed Section
816.93(h) either be eliminated or modi-
fied to allow the regulatory authority
to approve other criteria in lieu of
these drawdown criteria. This recom-
mendation was not accepted and the
drawdown criteria are retained in Sec-
tion 816.93(c) of the final rules. This
requirement is necessary in order to
guard against the possible.overtopping
of the dam that may occur if -storm
runoff is delivered to the iniound-
ment area before the design storage
from a previous storm Is evacuated
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(USMESA, 1975, pp. 6.206-6.207;
USSCS, 1976a, pp. 6.1-6.2).

9. A commenter suggested further
clarification in Section 816.93 which
would allow pumps as a means to
drawdown coal processing waste dams.
The comment was accepted and the
final regulations modified to remove
the specific reference to spillways and
decants as a means to dewater the im-
poundment. This allows any accept-
able means to achieve the drawdown
requirement that Is presented in the
detailed design plan and' approved by
the regulatory authority.

10. A commenter recommended that
proposed Section 816.93(1) requiring
signs at coal processing waste dams be
eliminated since It duplicated the re-
quirements contained in the Mine
Safety and Health Administration reg-
ulations. This recommendation was ac-
cepted and Section 816.93(i) was elimi-
nated from the final rules. In order to
assure that OSM and MSHA regula-
tions are consistent concerning sign re-
quirements at structure sites, a cross-
reference to Mine Safety and Health
Regulations 30 CFR 216-1 was added
to Sections 780.25(b)(2), (c), and (e).

11. A commenter suggested that the
distance between the clear-water
decant structure and the slurry input
point be maximized to reduce possible
contamination of decanted water. In
developing the final rules, two alterna-
tives were considered in response to
this comment: (a) include a paragraph
in Section 816:93 that would itemize
design requirements to specify mini-
mum detention-time requirements for
coal processing waste dams similar to
these contained in Section 816.46(c)
for sedimentation ponds; and, (b) do
not include a specific discussion of cri-
teria itemizing minimum requirements
that must be met to guard against the
possible contamination of decanted
water released from coal processing
waste dams and impoundments.

The final rules were developed using
the second alternative, because ade-
quate control of the contamination of
decanted water is covered in Sections
816.41 and 816.42 of the final rules and
do not need to be repeated in Section
816.93.

12. A commenter suggested that re-
claimed refuse from impoundments
should be contained in nonstructural.
areas of refuse piles. Handling and dis-
posal of coal processing waste is ade-
quately covered in Sections 816.81-
816.88. The commenter's concern Is
considered there and does not require
spiecific changes in the waste dam pro-
visions of the final regulations.

13. A commenter expressed concern
about the potential effect of incoming
water where a large drainage area
exists above coal processing waste
dams and pmbanlanents. An alterna-
tive of establishing mandatory restric-

tion of the drainage area behind these
impoundments was considered but was
not accepted in the final regulations
because, in some cases, it may be im-
possible to physically divert all the in-
coming drainage (USMESA, 1975, pp.
6.26-6.29), and the designer of the coal
processing waste dam should have the
latitude to design storage capacity or
other means into the structure to con-
trol this drainage. Drainage areas
above slurry ponds and the potential
adverse effects during high-precipita-
tion periods are an important consid-
eration at the time of the design. The
regulations require effluent limita-
tions to be met at all discharge points,
and upstream diversions or any other
prudent measures to accomplish these
limitations would be an integral con-
sideration at the time of design. The
comment did not result in any specific
change to the final regulations.

§ 816.95 Air resources protection.
Section 816.95 specifies fugitive dust

control measures available to coal op-
erators and State regulatory authori.
ties to control fugitive dust from sur-
face coal mining and reclamation oper-
ations. This Section, in conjuction
with Section 780.15 is promulgated to
implement, in particular, Sections
508(a)(9) and 515(b)(4) of the Act.
Other statutory authority for this sec-
tion is contained in Sections 102, 201,
501, 503, 504, 508, 510, 515 and 517 of
the Act. Section 816.95 requires the
operator to plan and employ fugitive
dust control measures as an integral
part of site preparation, coal mining,
and reclamation operations. The fugi-
tive dust control measures to be used
will depend on applicable Federal and
State air quality standards, climate,
existing air quality, size of the oper-
ation, and type of the operation, Sec-
tion 816.95(b) list necessary control
measures depending on such criteria.

The regulatory authority is required
to review and approve the fugitive
dust control plan, based upon applica-
ble Federal and State air quality
standards, climate, existing air quality
in the area affected by mining, and
the available technology. If the opera-
tor fails to submit an adequate fugi-
tive dust control plan meeting these
criteria, the regulatory authority is re- /
quired to specify necessary fugitive
dust control measures, including, but
not limited to, measures listed in Sec-
tion 816.95.

Extensive public comments were re-
ceived on proposed Section 816.95.
Some of these comments overlapped
comments received on the proposed
permit requirements for air quality
protection. The preamble discussion
supporting Section 780.15 is, therefore,
incorporated by reference.

(1) Commenters suggested that Sec-
tion 816.95(a) implied that the regula-
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tory authority 'was required to design
fugitive dust control plms for 'opera-
tors in the firstinstance. Commenters
added that the xegulatory authority
should "approve or disapprove" con-
trol plans zather thah "specify" con-
trol plans so as to place the respansl-
bffity for des gnng an adequate -plan
onthe mine operatDr.

Section EMM.95(a) h-ls been -modified
to arify that -the -operator has the
initial -flexibility to design A fugitive
dust cDntrol plan which meets the cri-
teria of -the 'regulations. This is ton-
sistent with -Sections 508(a)(9) and
510(a) of the Act, which state that the
applicant has the initial burden ,of
specifying the steps to be taken to
comply 'with applicable air quality
laws. Should the applicant fail to
submit an adequate ifugitive dust con-
triol plan the regulatory authority is
-athorized to specify necessary meas-
ores. This is consistent with Section
510(a) of the Act which provides that
the regulatory authority is authorized
-to". .- grant, Tequire modificdio of,
or deny . . ." '(emplmsis added) an ap-
lication for i permit based upon the

requirements of -the Act and Tegula-
tions.

K2) Commenters suggested that ifugi-
-ti e dust ontrol measures should be
'inluded under Section 780.15, 3)ermit
equirements, rather than Section

216.95,,erfonancestandards.
Section 816:95 establishes minimum

performance .standards for surface
aniing activities as required under
-Section 515(b)(1) %)f the Act. The re-
xauired performance standards must be
momplied'with duringall phases-rT sur-
face coal mining and'eclamation oper-
ations. -Fermit pPlication Tequire-
meibt are designed to -allow the'regu-
2latory authority to evaluate whether
the proposed operation meets the re-
-quirements 'of the Act and regulations.
The structure of the air quality -regu-
lations, 'which includes an ongoing

onitoring program, envisions addi-
-ions and adjustments in fugitive -dust
-control measures which, can most ap-
•propriately -be made in .the context of
-required performance standards
orather than permit Tpplication xe-
.quirements.

3)'Commenters said the language of
Zection -2l )9b suggested that all 20
specified fugitive dust -control Yneas-
aires imust be employed. Commenters
suggested language which 'vuld
assure that such measures were discre-
tionaryzrather than mandatory.

The proposed regulations mandated
fuagtive xlust control measures, de-
pending upon applicable -air quality
standards, climate, existing air Quality,
size of the -operation, and type of the
-operation.I'The Office -was not propos-
ing that all 20 fugitive dust -ontrl
,measures be required in -every case. In
-particular, Tegarding the control of Iu-
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gitive dust from haul roads, some of
the measures are obviously mutually
exclusive. See Section 816.95(b) (2) and
(3). "The final regulations have been
modified to clarify nypotential ambi-
guity in the lanmguage. Fugitive dust
control measures listed In Section
816.95(b) and Cc) are required-only. as
necesary, to meet the criteria of Sec-
tion 316.95(a) and (b).

(4) Commenters suggested that peri-
odic water of roads should not be spec-
ified according to a quantitative stand-
ard. The Office bas accepted this sug-
gestion, to allow the regulatory au-
thorlty the discretion to vnprove the
minimum frequency !of watering ac-
cording to the criteria of Section
816.95(a) and (b.) The regulatory au-
thority is given the flexibility to -estab-
lish a quantitative standard -.or other
methods to control fugitive dust from
haul roads.

0) Commentem 'suggested that
chemical stabilization of unpaved
roads should not Include the 'require-
-ments to mix dust pallatives into the
-upper ione or -two inches of the road
surface. 'The Office 1=s accepted this
suggestion, to allow the operator the
option of using crusting agents which
may only penetrate the surface por-
tion of the r ndway.

(6) Some commenters further sug-
gested that paving moads Is not a cost
-effective method for czntrolling fugl-
five dust. The Office has decided to
Tetain this section of the rgulatlons
for the lollowing -easosns:

Roads are the major -source of fugl-
tive dust from surface coal mining op-
erations-and generally are responJibIle
for twice as many -emissions as the
-next source. PEDCO Report at 65
(1978). When vehicles--especially
heavy multi-tired -vehicles-travel over
an ,unpaved road, the force of the
.wheels on the road surface =use pul-
.erzation of surface material. Xartl-
.cles -are -lfted and dropped -from the
.rolling wheels, and the road surface is
.exposed to strong air currents In tur-
bulent -shear with the surface. The
turbulent wake behind the vehicle acts
.on the road surface after the vehicle
.has passed. Mann at IL2-1 (1975). Be-
.cause of the pulverization mf particles,
major portions of haul and access road
-dust man -remain suspended In the am-
blent iir, -and portions of the -dust can
fall within the 'range vf inhalable and
respirable particulate matter (PEDCO
Report at 56 (1978); Health Effects
Considerations ior Establishing a
Standard .for Inhalable Particulate 1-
14 (1978); iMorrow, -at 83 £1973)). Un-
-controlled fugitive dust from roads can
,thus pose -a danger to' public health
and safety -and the, environment.

Several rommenters -contend that,
xegardless -of -mpact,-to build -apaved
-haulroad system Is Impractical. The
Office believes that paved haulroads
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should be an available fugitive dust
control measure to -be considered
along vdthother avaIlable measures to
control road dust under the -criteria of
Section 816.95(a) and (b).

The final xegulations establish rea-
conable criteria to be utilized in dEter-
mining necp-nary fugitive dust -control
measures. Under the Act, the size and
type of operation, existing ar
quality, and air quality stndardsa re
more appropriate criteria icr deter-
mining newary zontrol 'measures.
Based upon these mite.ia, a Western
surface coal mine 7.-Ah an eftended
production le presents a particualrly
strong case for more 7ermanent fugi-
tive -dust rontrol measm than peri-
odic watering of baulroads. The
paving of roads is estimated to ha.-e a
90 to '95 percent control -effimency.
(PEDCO Reort at 1.16 (19761). More-
over,paved haulroads can'producesav-
Ings in haul truck tire wearinaddition
to controlling dust. (WEDCO -eport at
110 (1976)). Thus, -when ompared
with the -ontrol -efficiences -of nther
fugitive dust =easures, the pav g of
haulroads is clearly an option
w-rrants consideration during the
plannig of -arface inlning=tivciaes.

(7) Commenters sumgged that -the
requirement to promptly remove coal,
rck, soil, and 'dust-forming debris
from -roads -should be limited tolaved
roads. The Office has decided to retain
the lan uge tof the proposed regula-
tion. The intent of the regulation is to
reduce fucitive dust from both paved
'roads and unpaved roads.

Paved roads with heavy layers of
dust are not effective in controlling fu-
gitive dust from heavy 'multi-tired ve-
• lcl. -Such dust should be promptly
xemoved to maintain the paved sur-
lace. It is equally-true that, in _pite of
.the addtioniof pzlliatives, a road -sur-
lface -can have its -efficiency cdeermsed
'by the depoltof coal, dust andrdebris,
(PEDCO Report at 44-49 'M1976))
Under such circumstances, it miy -lso
-be appropriate to require the przompt
xemoval of this material

(8) Some commenters suggestel that
Section -816.95(b)(5) should be rewrit-
-ten to clarfy the requirement to ze-
strict the speed -of vehicles to -contrul
fugitive dust. The Office has assEpted
this suggestion. The quantity of ust
'emissions fromA given segment of-un-
paved road varies linearly -with the
,volume ,of traffic. In addition, ers-
.slons depend upon averza e vcehicle
speed. Field tests have shown that
emissions are directly propartial to
'vehicle speed. (Mann 11.-2-1 £1975)). If
properly -enforced. slieed control regu-
lations can xreduce fuzitre dust from
:roads. (Mann 11.2-4 (1975)).

(9) Other commenters suggazted
that the requirement to stabilize the
-areas adjoining roads should be de-
'leted. The'Office -has -retained this fu-
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gitive dust control measure in the
final regulations. Close observation of
well-controlled haul roads reveals that
much of the dust is generated near the
edges of the roads where the surface
has dried. (PEDCO Report at 45
(1976)). Stabilizing areas adjoining
roads can help reduce surface wind
speed across exposed sources and
thereby fugitive dust. (PEDCO Report
at'112, (1976)).

(10) Some commenters suggested
that only unauthorized vehicles
should be restricted from travel on
other than established roads. Accord-
ing to them, legitimate mining actii-
ties, such as pick-up trucks associated
with surveying crews and drilling,
must perform their duties off estab-
lished roads. The Office has accepted
this suggestion. However, to reduce fu-
gitive dust levels, only those vehicles
necessary to perform duties off estab-
lished roads should be authorLed on
other than established roads. (Mann,
at 11.2-1-2-4 (1975)).

(11) Commenters suggested that the
control measure to enclose, cover,
water, or otherwise treat loaded haul
trucks and railroad cars goes beyond,
Section 515(b)(4) of the Act. This sec-
tion requires that operators stabilize
and protect all surface areas affected
by surface coal mining and. reclama-
tion operations to effectively control
attendant air pollution. As has been
stated previously, the phrase "surface
coal mining and reclamation oper-
ations" is defined broadly in the Act.
This phrase clearly covers the use of
haul trucks and railroad cars to the
extent necessary to carry out the pur-
pose of the Act.

The Office has decided to retain this
control measure in the final regula-
tions. Minimizing the area of land dis-
turbed, by careful planning, is an ef-
fective fugitive dust control measure
consistent with Section 515(b)(4) of
the Act. (See also PEDCO Report at
76-84 (1976), Identification of a Feasi-
ble Regulation. for Controlling Local-
ized Fugitive Dust Emissions, Appen-
dix at 2, (undated)).

Further, Section 515(b)(4) is not lim-
ited to land surface. The Act requires
that attendant air pollution from "all
surface areas" affected by such oper-
ations must be controlled. Even assum-
ing arguendo that Section 515(b)(4) of
the Act Is limited to land surface, to
adequately "stabilize and protect" all
such surface areas, control of attend-
ant air pollution from transportation
facilities may be necessary.

(12) Other commenters suggested
that the requirement to use 'alterna-
tives for coal handling methods, re-
striction of dumping procedures, and
wetting of disturbed materials during
handling and compaction of disturbed
areas was unduly vague. The Office
has decided to retain this language in
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'the final regulations, to provide opera-
.tors and the regulatory authority the
flexibility to select from a mix of fugi-
tive dust control measures to meet cri-
teria ,of Section 816.95 moreover, in
other general comments on the regula-

- tions, the same commenters said such
flexibility was essential to take into
account -site specific conditions and
promote innnovative control tech-
niques. (Identification of a Feasible
Regulation for Controlling Fugitive
Dust Emissions, Appendix at 2-4. (un-
dated)).

(13) Some -commenters suggested
that orienting mining piles so as to
place temporary spoil piles or ridges
perpendicular to prevailing winds to
reduce wind erosion is impossible. Ac-
cording to them, the orientation of-the

* pit is always determined by such fac-
tors as the variability in the mining
operation., Other commenters suggest-
ed that orientation according to the
proposed regulation could increase
rather than decrease emissions. This
requirement has been deleted In the
final regulations. Other control meas-
ures in Section 816.95 (b) and (a) may
be more successful in controlling fugi-
tive dust emission.

(14) Commenters said that requiring
conveyor systems, in lieu of haul
trucks, and the covering of conveyor
systems is beyond the authority of the
Act and not feasible. Another com-
menter submitted photographs of a
covered conveyor system for loading
coal at Gulf Oil's McKinley Mine in
Gallup, New Mexico. According to the
commenter, these photographs, coup--
led with other submitted photographs,
graphically show that major sources
of fugitive dust can be effectively con-
trolled.

The Office has retained this control
measure in the final regulations. Con-
veyor systems may be used to trans-
port material from the active mining
area to the processing area or to deliv-
er the processed material to the con-
sumer. (PEDCO Report at - 57-62
(1976)). Closed conveyor systems can
reduce or eliminate the need- for haul
trucks and rail cars, thereby signifi-
cantly reducing fugitive dust from sur-
face coal mining and reclamation oper-
ations. Effective conveyor systems are
now in use at Gulf Oil's McKinley
Mine in Gallup, New Mexico and
Amax's Belle Ayr Mine in Gillette,
Wyoming.

(15) Further, a commenter suggested
that the requirement to minimize the
area of disturbed land should be de-
leted. This comment was rejected.
Prompt reclamation is effective for
controlling fugitive dust, by reducing
the source of dust. Where We Agree at

- 207 (1977); Identification of a Feasible
Regulation for 'Controlling Localized
Fugitive Dust Emissions, Appendix at
2 (undated).

(16) A few commenters suggested
that the planning of special wind
break material would probably be inef-
fective in controlling fugitive dust,
The Office has decided to retain this
control measure in the final regula-
tions. Wind can contribute to all of
the mining fugitive dust sources. Di-
verse forms of windbreaks such as tall
grasses, or grains adjacent to exposed
areas can be appropriate control meas-
ures. (PEDCO Report at 112-113
(1976), Identification of a Feasible
Regulation for Controlling Localized
Fugitive Dust Emissions, Appendix at
1-4 (Undated)).

(17) Some commenters suggested
that restricting the area to be blasted
at any one time to reduce fugitive dust
is impractical. This control measure
has been retained in the final regula-
tions. The shock fugitive dust load
emitted into the ambient air can be re-
duced by limiting the area blasted at
any one time. (PEDCO Report, 33-36
(1976)).

(18) Commenters suggested that the
measure to restrict activities causing
fugitive dust during periods of air
stagnation should be deleted because
it is impractical and inconsistent with
the Clean Air Act. This control meas-
ure has been retained in the final reg-
ulations. The regulatory authority
should require this measure consistent
with applicable episodic air stagnation
plans approved under the Clean Air
Act. With the projected increase in
coal production and attendant fugitive
dust emissions, the regulatory authori-
ty is able to require, as necessary, the
restriction of activities during periods
of acute air pollution.

Comnmenters added that the Office
should have more detailed monitoring
regulations, specifying the required
data and methodology.

Under the final regulations, moni-
toring becomes the central tool to
judge the efficiency of the fugitive
dust control program approved by tbo
regulatory authority. An adequate
monitoring program will not only
signal the need for additional meas-
ures at the site, but also guide the reg-
ulatory authority in approving subse-
quent fugitive dust control plans. A
monitoring program is mandatory for
all Western surface mining activities
with production levels in excess of one
million tons per year. This assures
that the majority of Western surface
mines will be monitored.

(19) Commenters suggested that the
requirement to extinguish any areas
of burning coal should be deleted as
spontaneous combustion of coal may
be a function of water content which
could be aggravated by this measure.
This Section of the regulations has
been retained. To the extent that
water aggrevates spontaneous combus-
tion of coal, methods other than wa-
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tering may be authorized including
layering and compaction, placement of
day seals, anddigging out "hot spots."
See 30 CFR Section 816.'86.

(20) The restriction of fugitive dust
-t spoil and coal transfer 'and loading
,points with swatei sprays and other de-
vices may present -severe problems,
when applied to mobile sources such

- as draglines and shovels, according to
some rommenters. This Section of the
regulations :has been retained. Such
control .measures may be appropriate
for reduction ,of fugitive dust from
,ragllnes and s§hovels. For example, a
simple water -spray device -can reduce
lfugitive dust from such operations.
Udentification of a Feasible Regula-
tion for Controlling Localized Fugitive
Dust:Emissions, Appendix .at'3 (undat-
ed); =EDCO Report at 5-71 (1976)).

'(21) A few commenters suggested
that Section '816.95(c)-should be mndi-
lied, to allow the operator to show
'that no additional control measure
.should be required because the stand-
ard was caused to 'be violated in part
by non-ndine related sources. Other
commenters suggested that the regula-
'tory authority should have a manda-
tory'duty to impose additional 'meas-
ures should a violation of air quality
standards occur. Commenters suggest-
ed that the operator should have the
discretion to apply additional lugitive

Adust control measures.
This Section has been reworded to

provide the regulatory authority -with
the discretion to 'require additional
.measures and practices, as necessary,
when the regulatory authority deter-
.mines that the -application of fugitive
dust control measures listed in Para-
graph (b) is inadequate. Under this
,regulatory scheme, additional 'meas-
ures 'beyond those listed in *Section
816.95(b) may 'be required, even
though all measures in Section
B16.95b) -have mot 'been implemented.
The monitoring program, if required,
should be designed to identify the ef-
,fectiveness of existing fugitive dust
control measures and the need for ad-
ditional control measures 'under this
section of the xegulations.

'Some commenters suggested that
the monitoring requirement should be
deleted from the redulAtions and left
'to :EPA. Other commenters suggested
that monitoring should 3be mandatory
at all sites, 'be they Eastem or West-
Sern, surface or underground. Accord-
ing to such commenters, monitoring is
necessary to verify and assure mainte-
npnce of air pollution control require-
ments. 'Commenters added that the
Office should have more detailed mon-
itoring -regulations specifying -the re-
quired data and methodology.

Under the -final regulations, moni-
toring becomes the central 'tool to
judge the efficiency of the regulatorY
authority's approved tugitive dust con-

trol program. An adequate monitoring
program will not only signal the-need
'for additional measures-at the site but
also -guide the regulatory -authority in
approving subsequent fugitive dust.
rontrol plans. A'monltoring program is
mandatory for aell 'Western surface
mining activities -that produce more
than one million tons of coal per year.
This 2ssures that the majority of
'Western surface mines will be monl
'tored.

The Office appreciates the need for
additional guidance regarding the re-
'quirements for an adequate monitor-
Ing program. In cooperation with EPA.
the Office may formulatq -and release
a 'guidance document to assume: (a)
adequate data are collected to -evaluate
the effectiveness of fugitive -dust con-
trol measures and (b) state regulatory
'authorites have sufficient criteria for
approval of monitoring programs.

§816.97 Protection offishand wildlife.
The final'Tegulatlons relative to fish

and wildlife have two basic premises.
The operator is xequired to (1) mse the
best technology currently available
'(BTCA) to 'minmize disturbances and
:adverse impacts of the operation on
fish, wildlife, and related environmen-
tal values and to enhance those values
where practicable (Section -515(b)(24)
'i the Act), and (2) to'restorethe land
affected to a condition capable of sup-
porting the -uses, or higher or better
uses, than-it was capibleof supporting
-prior to mining (Section 515(b)(2) of
the Act). For purposes of this Section,
the Office has construed "related envi-
'ronnental values" to include all the
elements of the environment upon
which fish and wildife resources
depend, including air, water, food
sources, cover, and the pace they
occupy. Collectively, these compo-
'nents of the environment comprise
fish and'wildilfe "habitat."

If disturbances and adverse -impact
on fish and -ildlife are to -be 'mini-
'mized, and the land capabillties'to sup--
port fisjh and wildlife Testored, then
,premiing assessments and conditions
"must 'be established. 'This will be -ac-
complished -through documentation
resulting from the fish'and wildlife In-
formation (studies) Tequired by Sec-
tion 779.20 and the fish and wildife
-plan Tequired by Section 780.16. 'The
.preamble discussions supporting Sec-
tions 77920 .and 780.16 are incorporat-
-ed 'herein by reference. Section -816.97
'addresses how fish and -wildlife must
be protected during 'mining and Tecla-
-mation. Authority for this Section Is
-found in -Sections 102, 201, 501, 503,
504, and .515 of -the Act; the Endan-
'gered Species Act (16 USC 1531 et
.seq.); egulations of the U.S. Fish and
-Wildlife Service under -that Act; Con-
servation Programs on Public Lands
'(16 USC'70 g, h); the Bald Eagle Act

(16 USC 1688 et seq.); and the Mgra-
tory Bird Treaty Act (16 USC 703 et
seq.).

The following literature was used in
adopting this Section:

'(1) Environmental -Cfiteria for Elec-
tric Transmission Systems (USD1,
'USDA, (1970).

(2) 'Powe" 'Contacts by Eagles and
Other Large Birds," RKEA Bulletin* 60-
-10.

(3) '2n Environmental guide to
37e tem Suzface Mining, Part 11:
Impact, Mitigation and Monitoring,"
.,foore, Russell and Mills, Thomas
11977).

(4) ".Methods of.Assessment and Prz-
Aition of .Universal Mining Impacts
on Aquatic Communies." US.rish
and Wildlife Service, -Mason, -W. T., jr.
(1977).

(5)-Spaudilng W. M, Jr. and Ogden.
R. 11, 1968, Effects of Surface Mining
on the Fish and Wildlife Resources of
,the Unitcd State-. US. Fish and Wild-
lfe Service, Pub. 58, 51 pp.

I. A few commenters registered sup-
'port for the entire Section -and one re-
.quested that It not be changed except
for editorial changes. The Office con-
sidered these comments but -decided
-against leaving the Section as pro-
:posed. In order to -accommodate other
,commenters and Improve the re-ula-
lions. Commenters suggested that
since the phrase "'lmportant fauna
xpecles"-wasinot defined in the regula-
lions, the term probably goes beyond
the Intent of the Act and should be
changed. -The Office agrees that
"'Launa" probably is too comprehen-
'sive to be consistent with the Act
,which 'uses the term "fish and wild-
life:" The regulations arecianged:ac-
zcordingly.

,Similarly, in the interest of consist-
-ency and simplicity, the term "flora"
'.has been replaced with "plants" mid
"vegetation." In ithe context -f the
-regulations, reference to vegetation
'normally means the higher forms 0f
'plant. It would not generally include
lesser forms -which do not provide
-cover or forage for wildlife, or-contrib-
mute to erosion control, except those
lesser plants which are threatened or
-endangered or are'an essential -compo-
'nent of a habitat critical to the surviv-
il of a 'threatened or endangered spe-
cies.

A State conservation department
stated that those agencies should de-
termine the "best technology current-
ly available" (BTCA). The Office has
responded, by Incorporating into -Se-
-tions 779.20 and 780.16 -a requirement
that the regulatory authority consult
withthe State fish and wildlife agency
in developing fish and wildlife re-
source information -and plans. Section
786.17(a) further -strengthens the fish
and wildlife ugency Tole by 2ffording-a
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review of the adequacy of, the appli-
cants' fish and wildlife plan.

2. A commenter questioned the au-
thority of the Office to protect golden
eagles; one requested the entire Sec-
tion.be deleted, and another requested
that only nests, not the eagle, be re-
ported by the operator to the regula-
tory authority. Golden eagles are pro-
tected by the Bald Eagle Protection
Act, as amended, (16 USC 668-668c).
Eagles, as well as nests, must be re-
ported, because eagles nesting off the
mine site could be dependent upon a
food source on the mine-site and, thus,
be adversely impacted by the mining
operations. The reporting provision
enables the regulatory authority to
assure compliance with the Bald Eagle
Protection Act. See sections 201,
515(6)(24), 702 of the Act.

3. Commenters expressed major con-
cern that the proposed regulations
covering transmission lines and facili-
ties Were too broad, thereby including
facilities over which operators have no
control. The Office has changed the
language of the rule, to limit the regu-
lation to "lines and facilities used for
or incidental to suirface mining activi-
ties."

Commenters said 'that telephone
lines should be deleted from this Sec-
tion since they pose no electrical
hazard. It is true that, while some
birds are killed or injured in collisions
with telephone lines, .electrocution is
the primary threat to birds (Moore
and Mills, 1977 p. 111-114). Thus, the
Office has deleted telephone lines
from the Section. -Still other com-
menters said the specific guidelines
sources for construction of transmis-
Sion lines were applicable only to the
Western United States and recom-
mended that .the provision be deleted;
or not apply to the East. The eagles,
hawks and other large birds the regu-
lations are designed to protect occur
nationwide; thus the protection is
needed wherever transmission lines
occur. The Office has reexamined the
documents and determined that while
most of -the documents originated in
the West, their application has no geo-
graphic boundaries. Thus, the alterna-
tive to delete the Section was rejected.

4. Most commenters said the fencing
requirements, as well as the prohibi-
tion on new barriers, were unneces-
sary. The Office maintains that fenc-
ing may reduce the adverse impacts on
migrating wildlife, by steering wildlife
away from hazardous road traffic and
into safer passage lanes. Furthermore,
new barriers shduld not interfere with
traditional migration routes (Moore
and Mills, 1977, p. III-113; Spaudling
andOgden, 1968, p. 12). The regula-
tion, nonetheless, provides broad lati-
tude for the regulatoiy authority to
make the determination on a case-by-
case basis. The Office rejected the al-

RULES AND REGULATIONS

ternative to delete the fencing require-
ment.

5. Commenters objected to the provi-
sions requiring fencing to- exclude
"fauna" from ponds containing toxic-
forming materials. Deletion of the
Section was considered and rejected,
because toxic substances are hazard-
ous to wildlife. (Moore and Mills, 1977,
p. 111-112, 136;-Spaudling and Ogden,
1968, pp. 13-140). -"Fauna" was
changed to "wildlife," thus accommo-
dating the commenter's concern. The
intent of the regulation is to exclude
the higher forms of .wildlife, such as
deer. Moreover, the regulation speci-
fies ponds containing "hazardous con-
centrations" of toxic-forming materi-
als. Thus, not all ponds would require
fencing. Sections 515(b) (10) and (24)
of the Act provides ample authority to
require this technology to minimize
adverse impacts on wildlife.

6. Commenters suggested adding lan-
guage to this Section to require en-
hancement "where practicable." The
Office agreed with the suggestion,
which makes the regulation consistent
with the language of the Act.

7. With reference to Section 780.16,
-a commenter suggested that the term
"unique" wasanot a proper modifier of -

'habitat, in that unique essentially
means "one of a kind." The Office has
determined that the original use of
the word "unique" was meant to con-
note, habitats that have "unusually
high" value for fish and wildlife. Rec-
ognizing that this is a subjective term,
the Office is relying on the consulta-
tion process between the regulatory
authority and the appropriate fish
and wildlife agencies to establish, on a
case-by-case basis, what Is an "unusu-
ally high" value for fish and wildlife.
Accordingly, the Office accepts the'
recommendation and has changed the
term "unique," to "unusually high" in
this Section, and wherever it applies in
fish and wildlife related Sections.

8. A commenter suggdsted the words
"where practicable" be added after
"enhance" relative to riparian vegeta-
tion on the banks of streams, lakes,
and other wetlands areas. In one given
riparian zone, it may be entirely "prac-
ticable" to require an. operator to
plant additional vegetation to enhance
soil stabilization; while in another It
may be impractical. Decisions will
have to be made by the regulatory au-

- thority on a case-by-case basis. The
Office agrees that this change brings
the regulation more in line with the
language of the Act.

9. Commenters expressed concern
about the loss of aquatic habitats, in
general, and intermittent streams, Jn
particular, maintaining that the deep
pools of intermittent streams support
diverse populations of vertebrate and
invertebrate organisms which would
be lott if the streams are not restored.

Suggestions were made that the regu-
lations require streams to be, restored
to an environmentally-acceptable gra-
dient and that fish and wildlife habi-
tat be restored. Other comments
which expressed similar concerns for
perennial streams recommended that
Section 816.97(d)(7) of the proposed
regulations be deleted, and specific re-
quirements for avoidance or restora-
tion of both intermittent and peren-
,nial streams be addressed in the hy-
drology sections (Sections 816.44 and
816.57). The Office agrees and the
changes have been made in the perma-
nent regulations. This Section and
Sections 816.44 and 816.57 afford
strong protection for streams and
their aquatic communities.

10. Section 816.97(d)(7) of the pro-
posed regulations was deleted pursu
ant to the rational presented for Sec-
tion 816.97(d)(6) above. -

11. The proposed regulations
(former Section 816.97(d)(8) contained
a provision which would require opera-
tors to advise their permanent and
contractual personnel of laws pertain-
ing to fish and wildlife. Commenters
objected to that requirement. Most
felt It was not founded in the Act, was
unreasofiable, and placed an inordi-
nate responsibility on operators. The
Office essentially agrees. Mine opera-
tors may be responsible for illegal ac-
tions of their employees, but each in-
dividual is responsible for knowing and
abiding by all laws. The Office has de-
leted the requirement from the final
regulations.

12. Commenters wanted some relief
from-the proposed regulations (former
Section 816.97(d)(9)) which prohibited
the use of persistent pesticides. Some
wanted a definition of "persistent pes-
ticide", while others feared that the
regulatory authority may use the per-
sistent pesticide ban to prohibit the
use of any chemical control agents.
The Office believes that the regula-
tory authority should set rigid stacd-
ards for the use of any potentially
harmful chemicals. However, the
Office also recognizes that, under cer-
tain circumstances, it may be proper
to 'use persistent pesticides. Examples
which may warrant use of persistent
chemicals might be for the control on
the mine site of rabid bats or sylvatic
plague-carrying ground squirrels
which pose threats to human health;
or control of noxious plants which
threaten to suppress desired vegeta-
tion stabilizing steep slopes. Accord-
ingly, the Office has changed the reg-
ulation to allow the regulatory author-
ity to approve the use of persistent
pesticides. However, only compounds
registered or cleared by the Environ-
mental Protection Agency under the
provisions of the Federal Insecticide,
Fungicide and Rodenticide Act as
amended, may be approved.
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13. Commenters wanted changes in
regulations to allow the use of fire as a
forest or range-management tool.
Since the purpose of the proposed reg-
ulations was to control wildfire, the
Office sees no inconsistency by permit-
ting controlled burning. The Office
recognizes that foresters, biologists,

-and range managers do use fire as a
management tool, and foresees uses of
controlled or prescribed burning on
mine reclamation areas to control un-
wanted vegetation and to reduce com-
petition for desired plant species. Ac-
cordingly, the Office has changed the
regulation to permit the regulatory
authority to approve controlled burn-
ing as a part of the managemenit plan.

14. A commenter desired clarifica-
tion of the language regafding vegeta-
tion. In particular, the commenter said
plants used on reclaimed areas -need
only provide food or cover for fish and
wildlife, not both. The Office agrees
that clarification is needed. The Of-
fice's intention in that regulation is
that a plan be useful as a source of the
food or cover-not necessarily both.

15. Another commenter requested
that "where practicable" be inserted
before "enhance" in Section
816.97(d)(11)(i)(C) of the proposed
regulations. The Office has construed
the successful revegetation of any
plan appioved by the regulatory au-
thority as food or cover for wildlife to
be an enhancement of the wildlife
habitat. Therefore, the use of "where
practicable" is not applicable here.

16. A commenter suggested that, in
rocky, semi-arid areas, the placement
of large rocks on the surface In areas
of anticipated excessive runoff to con-
trol erosion and improve cover for
wildlife should be allowed. The Office
rejected this on the basis of determi-
nation that it conflicts with the provi-
sions of Section 515(b)(3) of the Act.

17. Some comnmenters were con-
cerned about the desirability of exotic
plant species for wildlife. Those con-
cerns are accomodated by language in
Section 816.112 which requires that
exotic plant species will have been
field-tested and proven to have desired
qualities, and that they be compatible
with the plant and animal species al-
ready established in the area. This
provision should prohibit the use of
plants poisonous to wildlife or which
smother or otherwise outcompete de-
sirable plant species.

18. Concerning enhancement of row
crops for wildlife, by requiring that
fields be surrounded with wildlife
habitat, most commenters questioned
the Office's authority to require a
landowner to enhance land for wild-
life, especially when the proposed
postmining land use is to be agricul-
ture. Moreover, it was pointed out that
in some precipitation ranges, the pro-
posed rule would require row crops

which would not be appropriate. This,
in effect, would have forced the land-
owner to reduce crop production. The
Office agreed with these arguments
and has changed the regulation to re-
quire enhancement for wildlife only
on croplands farmed on lands diverted
from premining wildlife habitat. The
Office believes that requirement to be
consistent with the intent of Section
515(b)(24) of the Act.

19. A commenter urged the Office to
retain the strong protection afforded
wetlands. Provisions relative to wet-
lands were maintained as proposed.

20. A commenter suggested that the
proposed rule's requirement for green-
belts on lands where the primary use
was to be residential, public service or
industrial, be modified, to take into ac-
count the size of the mined area and
surrounding conditions. The Office
agreed that this suggestion has merit.
For example, a greenbelt would not be
compatible with an airport, since wild-
life attracted to the greenbelt might
collide with aircraft posing a threat to
human life. The Office has modified
the final rule, to allow omission of
greenbelts, where they are nconsist-
ent,with the approved postmaining land
uses.

21. Another commenter recommend-
ed a provision requiring a fish and
wildlife monitoring program. The
Office accomodated this concern by in-
eluding monitoring provisions in the
fish and wildlife plan requirements.
The Office assumes that the required
fish and wildlife plan will be adequate
to ensure that specific populations of
species covered by the plan are not re-
duced, inhibited, or endangered by
conditions attributable to mining or
reclamation operations. Moreover, the
consultation process affords opportu-
nities for fish and wildlife agencies to
stay abreast of all mining activities in
their respective purview and to initiate
whatever monitoring programs they
think appropriate.

§ 816.99 Slides and other damage.
This Section establishes require-

ments necessary to prevent damage
caused by slides and erosion. It further
specifies those steps that must be
taken any time a slide occurs which
may have a potential adverse affect on
life, property, health, safety, or the
environment in or near the permit
area. The authority for these provi-
sions is found in the Act in Sections
102, 201, 501, 503, 504, and 515 of the
Act. Literature used in the prepara-
tion of this Section included Grim, E.
C., and Hill, R. D. 1974, Environmental
Protection in the Surface Mining of
Coal, USEPA Report EPA-670/2-74-
093.

1. Some commenters requested that
barriers be provided, based on site-spe-
cific geotechnical field investigations,

with methods other than barriers" au-
thorized If they provide equal or
better protection. Section 515(b)(25) of
the Act requires maintenance of an
undisturbed natural barrier to prevent
slides and erosion. No specific suggest-
ed alternatives were presented. The
Office could not allow for alternatives,
without substantial technical support.
The Office feels geotechnIcal investi-
gatlons are required, where stability of
the natural undisturbed barrier may
not assure positive stability against
movement.

2. Some commenters requested ex-
emptions, where no outcrop would be
encountered such as an area mine, or a
previously contour-mingd area. The
Office recognizes that danger from
slides outside the permit area, in these
cases, is probably non-existent. The
unavailability of a natural undisturbed
barrier should not result in such areas
being precluded from mining.

3. A comment on Paragraph (b) re-
quested the proposed language be
changed, to include notifying the
Office f a slide occurred that would
be potentially damaging outside the
permit area. Paragraplf (b) provides
that, if a slide occurs which may effect
public health, safety. or the environ-
ment, the regulatory authority must
be notified. The Office feels this is
sufficient to meet the comment and
has made no change. -

§ 816.100 Contemporaneous reclamation.

This Section sets forth requirements
applicable to all phases of reclamation
activity. Authority for this Section is
found in the Act in Sections 102, 201,
501, 503. 504, 507, 508" 509, 510, and
515. Reclamation efforts, including,
but not limited to, basic filling and
grading, topsoil replacement, and reve-
getation of all land that is disturbed
by surface mining activities must
occur as contemporaneously as practi-
cable with mining activities.

The Office considered an alternative
approach of attempting to quantify
the term "contemporaneously", for all
activities and to enumerate maximum
delay periods after which, If an activi-
ty has not been undertaken, this
standard would be breached. This al-
ternative approach was rejected, in
favor of general language. The alter-
native selected should allow the regu-
latory authority the necessary flexibil-
ity to approve mine plans with varying
reclamation timetables, based on spe-
cific site conditions. No major issues
were raised by comments regarding
the proposed languaie of this Section

§ 816.101-816.105 Backfdiling and Grading.
Sections 816.101-816.105 are regula-

tions for backflling and grading of
areas disturbed by surface coal mining
operations. Disturbed areas are to be
reshaped to approximate original con-
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tour, in a manner that minimizes ero-
sion and water pollution and prevents
slides. A level of surface productivity
equal to that attained prior to mining
and under proper management is to be
achieved on the restored area. Author-
Ity for these Sections is Sections 102,
201, 501, 503, 504, 506-510, and 515 of
the Act.

Literature used in writing these Sec-
tions is included in the foregoing Sec-
tions of this preamble relating to: dis-
posal of excess spoil (Section 816.71-
816.74.); topsoil (Sections 816.21-
816.25); hydrologic balance (Sections
816.41-416.57), and regulations from
States regulating surface mining (Illi-
nols, Kansas,, Kentucky, Missouri,
Montana, Ohio, Pennsylvania, Tennes-
see, West Virginia and Wyoming).

The contemporaneous backfilling
and grading regulations are minimum.
standards, based on State regulations,
which are reasonable and valid for
contour mining, open pit mining, and
area strip mining. This Section satis-
fies Section 515(b)(3) of the Act and
will insure the prompt restoration of
the, disturbed lands to minimize addi-
tional damage to the environment and
to return the land to a productive use.

Commenters stated that the timing
and distance requirements for
backfilling and grading (Sections
816.101(a)(1)) in- 'contour mining
should be changed. The following al-
ternatives were considered:

(a) Change the wording of the Sec-
tion to read: "Rough backfilling and
grading shall follow coal removal by
not more than 60 days or 11200 linear
feet."

(b) Retain the proposed wording the
regulation.

(c) Leave the matter to the discre-
tion of regulatory authority.

(d) Change the distance requirement
to 1500 linear feet. -

(e) Shorten the time period from 60
days to 30 days.

The Office chose to retain the 60
day time limit for backfilling and grad-
ing on contour mining operations and
to increase the linear distance to 1500
feet, to provide additional work space
for haulage ramp construction and
other mining operations. The time-
frame Is more stringent than the time-
frames set by the regulations of sever-
al States (Me., Kansas, Montana, Ohio,
Pennsylvania, and Tennessee) and less
stringent than several others (Le.; Illi-
nos, Kentucky, and Missouri).

It was argued by some that the time
requirement should be reduced to 15
days following coal recovery or 45 days
following land disturbance. These stip-
ulations were identical to the existing
requirements of Kentucky. The Office
rejected these comments because it
was believed that safety in the mine
area would be jeopardized by'requiring

'backfilling and grading within a few

hundred feet of the coal removal oper-
ation. The requirement also would
Impair coal recovery from certain coal
deposits such as pitching seams or
thick overburden. Since no spoil can
be placed~on the outslope, many oper-
ations will be depo~iting spoil as close
as possible to the coal removal phase
in order to minimize spoil haulage dis-
tances. The additional flexibility also
is reasonable to handle unexpected'
delays due to weather or equipment
failure. The Office, believes this time
period to be a reasonably prescribed,-
time limit for reshaping the area,
giving full consideration to weather
conditions, while at the same time
minimizing, environmental degrada-
tion.

The size of the ungraded area for
contour mining would be restricted by-
the 1500 linear foot requirement. Sev-
eral commenters argued convincingly
that severe operational constraints
would be levied on the operator by the
proposed 1000 linear foot requirement.
With this restriction, safety in the pit

- would be sacrificed, because drilling,
overburdeh and coal- removal, con-
struction of haul roads and regrading
operations would be confined to this
restricted, high-intensity work area. It
also was stated that the original 1000
linear foot requirement would adverse-
ly impact the quantity of coal -uncov-
ered at any one'time. Should a major
piece of overburden handling equip-
ment breakdown, operators would be
unable to meet their contract require-
ments. The final regulation is similar
to Kentucky and West Virginia regula-
tions and exceeds the distance require-
ments set in Wyoming regulations.
The standard is necessary and reason-
able to minimize water degradation
and expedite rehabilitation: of the dis-
turbed area, while also givingconsider-
ation to operational logistics. The reg-
blatory. authority may grant addition-
al-time for rough backfilling and grad-
ing on contour operations, if the per-
mittee can demonstrate *through a
written analysis that additional time is
needed.

2. OSM believes that incremental
cuts for open pit. mining (Section
816.101(a)(2)), in areas of thin over-
burden,, create site-specific problems
both with environmental- protection
and coal-removal operational con-
straints, when a time frame for rough
backfilling and grading is rigidly de-
fined. The regulatory authority, when
approving a time schedule as specified
in the regulations, needs to be specifi-
cally mindful of the environmental
significance of the schedule, as well as
the operational need of the mining ac-
tivities. No issues were raised regard-.
ing this regulation.

3. Commenters stated that the
timing .and distance requirementt for
area surface mining (Section

816.101(a)(3) of the proposed regula-
tions) were too stringent. According to
commenters, during extremely cold
weather, area strip mines in northern
States can have frozen spoil ridges,
Snow and Ice in troughs, if covered,
later thaw and produce an undulated
surface where the previously frozen
material settled. Additional delays
may result from adverse geologic and
climatic conditions in any area mining
region.

The following alternatives were con-
sidered:

(a) Require backfilling and grading
within two. spoil ridges.

(b) Retain the language of proposed
Section 816.101(a)(3) which required,
backflllfng and grading within 90 days
following coal removal and limit the
number of spoil ridges to four.

(c) Increase the time allowance.
(d) Allow exceptions by the regula

tory authority, based on written analy-
ses submitted by the permittee.

The intent of the Act Is to compel
reclamation as "contemporaneously as
practicable (Section 515(b)(16)), "and
... as possible" (Section 102(e)). It Is
necessary to establish a maximum
time limit for backfilling and grading,
to insure that toxic-forming material
in the spoil will not remain exposed to
surface runoff over an indefinite
period of time.

One comment suggested backfilling
and grading be required within two
spoil ridges of the active operation. It
-was their concern that the four-spoil
ridge requirement of the proposed reg-
ulations did not encourage sufficiently
contemporaneous reclamation. This
comment was rejected, because of cli-
matological and operational problems.

In order to prevent the harmful
environmental consequences noted
above, the Office has decided that the
time span for rough backfilling and
grading be increased to 180 days, be-
cause of the regrading and surface sta-
bility problems encountered during ad-
verse weather conditions In many
Western and Central state regions.
The Office further believes that addl-
tonal latitude Is necessary to permit
certain pit configurations to be operat-
ed under particular constraints, such
as type of equipment utilized and gen-
eral boundaries of permit and outcrop
areas. (Final EIS, 1979, pp. BII-41-56).
The regulatory authority may allow
additional time, if the permittee can
show, through detailed analysis, that
time limitations are too restrictive be-
cause of weather and local soil condi-
tions. In no case shall backfilling and
grading be delayed longer than re-
quired by existing State standards.

In addition, the- requirement that
the maximum number of spoil ridges
be limited' to four will Insure that
large area mines will be reclaimed in a
manner that limits the disturbances of
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the hydrologic balance, as required by
Section 515(b)(10) of the Act. For un-
usual mining or weather conditions,
the regulatory authority may grant
additional time for backfilling and
grading, if the permittee can demon-
strate that it is necessary.

4. Section 816.101(b) sets forth the
requirements for backfilling and grad-
ing of the disturbed areas. Paragraph
(b)(1) states that lands must be back-
filled and graded to approximate origi-
nal contour, except for exemptions for
steep-slope mining and mountaintop
removal. The operator is required to
insure stability and to prevent leach-
ing of toxic-forming materials by
transporting the spoil and compacting
as required. All highwalls, spoil piles,
and depressions must be eliminated.

5. Several commenters objected to
the use of the term "haul or convey",
when referring to the placement of
spoil in the general backfilling process.
The Office chose to modify the lan-
guage in Section 816.101(b)(1) to
"transport," because spoil is most
often backfilled and graded using
dozers and the words "haul or convey"
does not logically define the work
effort of dozers. (Grim and Hill, l 974,
p. 88). The Office does not believe that
this proposed use of this word to be
contrary to Congressional intent. The
intent of the change was to allow
return of spoil into the mined areas.

6. Several commenters suggested the
insertion of an -additional Section
which would permit the placement of
the box cut spoil on unmined areas ad-
jacent to the box cut. The spoil would
be graded to blend into the surround-
ing terrain. Most dragline and over.
burden shovel operations in the West-,
ern and. Central States "side-cast" the
box cut spoil. Depending upon particu-
lar State regulations, the topsoil may
be xemovedprior to spoil placement.
Within the required time or operating
restrictions, the spoil is graded to
blend in with: the spoil from the
second panel cut and the surrounding
terrain. It was argued that this prac-
tice should be.continued.

The Office identifies two distinct
concerns with this practice. First, the
box cut spoil is cast in a manner which
requires the disturbance of lands out-
side the mine pit area. By definition,
this box cut spoil must then be classi-
fied'as excess spoil, since they are not
returned to the pit area. Because the
spoil is dropped from the bucket of a
dragline or shovel, there are no provi-
sions for underdrains, nor is the mate-
rial placed in layers and compated as
required by the disposal of excess spoil
provisions set forth in 30 CFR 816.71-
74. However, "stabilization and protec-
tion of all surface areas including spoil
piles to effectively control erosion and
attendant air and water pollution", is
required by Section 515(b)(4) of the
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Act. The second problem Is that, be-
cause of the progression of this type
of mining, there Is not spoil available
to reclaim the final cut as specified by
30 CFR 816.101. The highwall must,
however, be covered and the disturbed
lands returned to the approximate
original contour, in accordance with
Section 515(b)(3) of the Act.

The Office chose to retain the
proposed language of Section
816.101(b)(1), in. order to conform to
the language of Section 515(b)(3) of
the Act that provides that all spoil
shall be "graded to eliminate all high-
walls, spoil piles and depressions."

The Office recognized these unique
situations during the interim program
at page 62643, Federal Register, De-
cember 13, 1977.

"Box cut spoils should be limited
in amount and in land area affect-
ed and should be graded to blend
into the surrounding terrain. The
concept of approximate original
contour allows return of all spoil
to a mined area even when the
result is a higher elevation that
blends with the surrounding ter-

The interim program further'sets
forth at the same page as above, four
provisions which must be satisfied, if
special treatment of box cut spoils
were permissible: (1) It conforms to
other requireme~nts, such as topsoil re-
moval and grading of the mined area
to approximate original contour;, (2)
the box cut spoils also are graded to
approximate original contour or to the
lowest practicable grade; (3) the recla-
mation achieves an ecologically sound
land use compatible with the sur-
rounding region; and (4) other provi-
sions pertaining to spoil handling in
all types of mines are met.

The Office recognizes that provision
(4) cannot be satisfied by these oper-
ations if the excess spoil requirements
are enforced. The Office believes that
the regulatory authority should have
the discretion to establish the final
provisions for the disposal of box cut
spoil with the above four requirements
as the minimum standard. In addition,
the Office believes that additional pro-
visions must be stipulated to insure
that this exception is not misinterpret-
ed in applications to: (1) any excess
spoil, including box cut spoil, which is
deposited on lands satisfies the slope
angles specified in the (30 CFR 701.5)
definitions for head-of-hollow and
.valley fills must be 'deposited in ac-
cordance with "all requirements set'
forth in 30 CFR 816.71-74; and (2) the
stockpiling and transportation of box
cut spoil to the final cut Is encouraged
in order that the requirements of 30
CFR 816.101(b)(1) for the elimination
of highwalls, spoil piles, and depres-
sions are satisfied.
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The Act and the legislative history
indicate that no highwalls are to be
left after mining is completed. The
elimination of all highwalls and at-
tainment of approximate original con-
tour (or lowest practicable grade in
areas of thin overburden) is mandated
by Section 515(bX3) of the Act. The
steep slope variances granted in Sec-
tion 515(c) and those of Section 515(e)
do not exempt operators from the re-
quirement of eliminating the highwalL

7. Paragraph 816.101(b)(2) requires
that on-site and off-site effects on the
hydrologic balance be minimized and
support the approved postmining land
use. The land slope need not be uni-
form under Paragraph 816.101(b)(3),
but can vary, dependent upon the post
mining larid use needs. Cut-and-fill
terraces are permitted under Para-
graph 816.101(b)(4). If the require-
ment of 30 CF 816.102(b)1)-(2)-(3)
are complied with.

8. The regulations require that the
reclaimed areas must be graded to
slopes equal to or less than "approxi-
mate pre-mining slopes," which would
be those slopes determined by the reg-
ulatory authority to be stable slopes
that provlde a land surface capable of
supporting the approved postmining
land-use. The term "approximate pre-
mining slopes" is meant to indicate
that such slopes must be selected ac-
cording to the following criteria:

(1) They would not appreciably
exceed the maximum slopes measured
for the premining surface.

(2) They could be less steep than the
natural slopes, by that amount neces-
sary to prevent slides, erosion, and
water pollution, to provide adequate
drainage, to cover all acid-forming and
other toxic materials, and to permit
revegetation.

The "final graded slope," measured
after mining and grading, would not
necessarily be a uniform slope, but is
often an overall average slope. There-
fore, terraces, roads, and diversion
ditches could be included within the
slope measurement path, if the overall
final graded slope meets the criteria
set out above. Long, uniforn, uninter-
rupted slopes are not generally desir-
able, since they tend to erode more
readily than do rolling, nonuniform
slopes.

9. In order to promote the reclama-
tion of previously mined areas which
have been inadequately reclaimed and
where much of the previous spoil and
waste had been deposited so as to
leave insufficient material for grading
to approximate original contour, the
regulations give discretion to the regu-
latory authority to modify require-
ments of Section 816.101(b). These
regulations are intended to encourage
an improvement in land quality and
perhaps water quality, through cur-
rent mining and reclamation of lands
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poorly reclaimed by previous mining
in accordance with one of the pur-
poses, of the Act (Section 102(h)).
Some previously mined areas lack suf-
ficient available spoil or topsoil to
achieve postmining conditions which
meet, all the land configuration and re-
vegetative requirements. Reclamation
activities for such operations are re-
quired to meet the minimum stand-
ards for backfilling and grading, in-
cluding retention of overburden and
spoil material on the bench and grad-
ing to completely eliminate the high-
wall and maintain a stable slope.

10. The regulations in Section
816.102(a) reflect the fact that premin-
ing slope measurements are required
to take into account natural variations
in slopes. In many cases it would be
appropriate for the permittee to devel-
op accurate topographic maps for an
area prior to any mining and to devel-
op an overlay of the proposed post-
mining topography where that topog-
raphy blends in with the surrounding
terrain, reestablishes the surface
drainage system, and serves the ap-
proved postmining landuse. Then the
final graded slopes would be specifical-
ly defined on the approved postmining
topographic contour maps, where they
may be reviewed as a whole.

The use of topographic maps, aerial
photography, and other photogram-
metric methods of measuring premin-
ing and postmining slopes is appropri-
ate only when topographic maps and
photographically-produced maps are
of sufficient accuracy* to ensure ade-
quate measurements. Thus, while
mapA and photographs might be used
in addition to, or in place of field mea-
surements, the maps and photographs
must be established by the permittee
as accurate. Commonly-used profes-
sional engineering practices are suit-
able for slope measurements, and sur-
veys could still be required by the reg-
ulatory authority.

11. It was suggested that additional
language be inserted into 30 CFR
816.102(a) to permit restoration of box
cut spoils to blend in with the sur-
rounding terrain, even though the ele-
vation of the regraded surface may be
higher than the original land surface.
The Office maintains its position dis-
cussed on this same subject of. treat-
ment of box cut spoil under 30 CFR
816.101(a).

12. Comments were received which
addressed problems arising from back-
filling and regrading in areas which
were previously surface mined or au-
gered and sufficient spoil isnot availa-
ble to achieve approximate original
contour. The Act in Section 515(b)(3)
is clear in that the highwall shall be
eliminated following any surface
mining activity conducted after the
date of August 3, 1977. Therefore, the
Office retained the language in 30
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CFR 816.102(a)(2) as proposed on Sep-
tember 18, 1978.

13. Section 816.102(b) provides for
cut-and-fill terraces as part of the
postmining land configuration. Im-
proved erosion control through con-
struction of stable terraces will reduce
the erosive action of water flowing
across long, uninterrupted slopes
which are not fully protected by a per-
manent vegetative cover (Curtis, 1971,
p. 198-99; Curtis and Superfesky, 1977
p. 156; and Packe, 1965, figure 1).
Properly designed terraces will encour-
age stability within the backfilled
spoil. Improved soil moisture and reve-
getation should be achieved through
the creation of smM depressions.

14. Commenters suggested that Sec-
tion 816.102(a) be modified, to require
a factor of safety of 1.3 only when the
slope exceeded lv:2n (50 percent).
Commenters suggested the need for
compatibility between this Section and
Section 816.102(b)(3) which discusses
terrace slopes. The Office has rejected
these comments for several reasons.

First, 30 CFR 816.102(b)(3) addresses
the outslope for a terrace which will
only be permitted with approval of the
regulatory authority under the stipu-
lation that the operator has provided
adequate design provision for assured
stability and the requirements in 30
CFP 816.102(b) are satisfied. It is
OSM's intention that permission for
leaving terraces will be an exception
and not the general rule.

Secondly, to permit recommended
slopes as proposed would violate the
intent of Section 515(d) of the Act
which establishes the slope require-
ments for steep slope mining. The ra-
tionale for requiring a static factor of
safety of 1.3 for steep slopes is found'
in the Preamble discussion for 30 CFR
826.12(b) and 30 CFR 826.15(a). The
Office further believes that the safety
of backfilled spoil is dependent upon
the overburden stratigraphy, that is,
overburden composed predominately
of shale or other materials highly sus-
ceptible to weathering and disintregra-
tion is subject to. erosion- or failure. A
discussion of the stability problems in-
herent in disposal of shaly spoil is
found in the Preamble for 30 CFR
816.74.

Finally, the Office has taken the po-
sition that compacted spoil layers and
prescribed slope angles will not assure
slope stability. Other influences such
as foundation conditions and presence
of water must also be taken into ac-
count. The commenters provided no
technical data to support their recom-
mendation.

15. Commenters recommended that
OSM relax the requirements for sta-
bility and return to approximate origi-
nal contour in Section 816.102(a).
They, contended that the heteroge-
neous nature of overburden made the

analysis and safety design very expen-
sive. The Office recognizes that analy-
sis may be necessary to permit back-
filling and grading operations to
achieve the required slope stability,
OSM has interpreted Section 515(b)
(3), (4), (21), and (23) and 515(d) of the
Act to mean that Congress intended
that spoil instability problems charac-
teristic of past mining activities be
brought under control. In addition,
the remainder of the Preamble for
Section 816.102 discusses comments
and rationale analogous to this com-
ment and the reader is referred to
those comment responses. The Office
made no additional change as a result
of these recommendations.
.16. One comment was received which

stated that an increased accident rate
and equipment damage was incurred
with the implementation requirements
in 30 CFR. 816.102(a) on steep slopes.
The commenter offered no specific
recommendation as to what action the
Officed should take. Operators may
have to implement additional safety
measures to assure that such damage
and accidents do not occur. The Office
has made no change to the regulations
in response to the comment.

17. It was suggested by one com-
menter that portions of the highwall
should be retained to provide habitat
for raptors and other wildlife. This
comment is rejected as being contrary
to the congressional intent in Section
515(b)(3) .of the Act. For additional
discussion, the commenter Is referred
to the lreamble addressing 30 CFR
816.97.

18. One comment recommended that
the Office should uniformly enforce
the elimination of hghwalls and allow
for no administrative exemption to
the permanent regulations. The Office
did not intend to provide an exemp-
tion to highwall elimination for con-
struction of a drainage facility, thus
allowing a partially exposed highwall.
The drainage facility must comply
with 30 CFR 816.102(b)(3), which
states that the construction of ter-
races may only be permitted if the
highwall is eliminated.

19. Several commenters objected to
limiting terrace width on backfilled
areas. The Office chose to retain the
proposed language of Section
816.102(b)(1), because the discussion
of approximate original contour sup-
ports the use of terraces (Davidson,
1974, p. 198) so long as the terrace is
not used as an inappropriate substi-
tute for construction of lower grades.

The need to restrict terraces to
those 'situations where breaks in the
terrain are truly necessary must be
emphasized (Coalgate et. al, 1973, Fig.
16, p. 91). The Office believes that
smaller diversion ditches are often
more suitable than terraces for the
control of water flow across graded
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slopes. Terraces are often viewed by
industry as a means of access rather
than, for temporary control of erosion.
Further, the terraces discussed in the
regulations are those to be left after
mining and regrading are completed.
The Office does not intend that ter-
races be used as a means of construct-
ing road access, unless approved in the
postmining land use plan. It is the
intent of this Section to require that
disturbed watersheds be reclaimed to
approximate original contour. The Act
looks to the drainage pattern of the
area and the general surface configu-
ration, and indicates that the re-
claimed area and any terraces used
must conform to these criteria. Pro-
posed terraces should have a well-de-
fined role in supporting the approved
postmining . landuse. The common
practice of constructing small diver-
sion ditches in the form of terraces on
moderate slopes as an erosion control
measure would not be precluded by
these regulations, but such terraces
should not lead to increased access to
the area.

The purpose of the dimensional
limit on terraces (Section
816.102(b)(2) is to create land forms
that support postmining land uses and
provide- erosion stability. Terraces
often are used on valley fills and head-
of-hollow fills to break-up otherwise
uninterrupted glopes. Nonetheless, ter-
races and other types of fills addressed
in this Section must be reviewed for
suitability by the regulatory authority
and must be constructed in a manner
compatible with the postmining land
use.

20. Several commenters objected to
the requirement of Section
816.102(b)(3) that backfilled slopes
have a 13 static factor of safety. The
Office considered several alternative
measurements of slope stability and
chose to retain the 1.3 measure be-
cause this factor is a commonly-ac-
cepted measure of safety. T13e static
safety factor of 1.3 is based on the fact
that failure of a section of land re-
turned to its approximate original con-
tour would result in-some environmen-
tal damage, however, the damage usu-
ally would not be as extensive or sig-
nificant as the damage from the fail-
ure of an excess spoil disposal fill.
Regulatory authorities may specify
higher-safety factors when necessary,
and permittees will then be responsi-
ble for design and construction calcu-
lations would be based on conimonly
accepted professional engineering
practices. "If it becomes necessary to
specify methods, the Office would do
so under these regulations.

21. Commenters objected to Section
816.103(a)(1) which required the cov-
ering of coal seams and any acid-form-
ing or toxic-forming materials with 4
feet of material which may not be
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available. It was contended by some
that research results (Brundage, 1974,
p. 184-185) Indicated that formation of
acid from a restored refuse pile was re-
-duced up to 91 percent with a cover of
1 foot, 2 feet or 3 feet, with no signifi-
cant variance regardless of cover
depth. Coal refuse banks are but one
source of acid-forming or toxic-form-
ing material and are separately treat-
ed in Sections 816.81-88. Section
816.103 is directed to the covering of
undesirable material uncovered during
the overburden handling operation, as
well as the exposed highwall and coal
seam. The Office does not believe that
such large quantities of these materi-
als exist that sufficient spoil is not
available in the pit area to adequately
cover the toxic material to enable
proper reclamation and prevent water
degradation. Coal refuse piles are con-
centrated accumulations of coal Impu-
rities and other reject material which
can generate large quantities of acid
water and can be Ignited by spontane-
ous combustion or improperly deposit-
ed domestic and other wastes. Proper
safeguards are essential to provide
protection from the adverse environ-
mental problems associated with these
wastes.

Reviews of State requirements ind-
cate that 4 feet Is usually considered
adequate to cover toxic-forming or
acid-forming materials. (Barthaure et.
al, 1971, p. 6)The Office believes that
tife intent of the cover requirements
goes beyond the single concern of
minimization of acid formation. Suffi-
cient cover for long-term survival of
revegetation has been illustrated In re-
search which shows 4 feet to be inad-
equate to prevent upward migration of
salts in semi-arid to arid climates or to
protect deep rooting plants which are
part of the revegetation plan (Brun-
dage, 1974). A qualifying phrase has
been placed in the regulation to ad-
dress the need for thicker cover, where
necessary to guard against salt migra-
tion and exposure by erosion and to
provide an adequate plant growth sub-
strata. The Office considered allowing
greater flexibility for the regulatory
authority to determine the amount of
cover based on site-specific conditions.
The Office chose, however, to retain
the 4 foot cover requirement for the
foregoing reasons.

22. Commenters suggested that ex-
posed coal seams, such as coal outcrop
or coal seams of scientific value,
should be exempt from the require-
ments of Section 816.103(a). In most
cases, compliance with backfilling and
grading requirements as required
under Section 515(b)(3) of the Act
would automatically cover exposed
coal seams. It is not the intent, howev-
er, that outcrop coal always be buried
with 4 feet of cover. The permIttee
should identify those areas which will
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not be disturbed due to poor quality or
will be left as a barrier to control sta-
bity and erosion in compliance with
Section 515(b)(25) of the Act.

23. One comment suggested that
Section 816.103(a)(2) be expanded to
include mixing and sandwiching of
non-toxic material to neutralize the
adverse Impact of toxic-forming mate-
rial. The Office considered these two
techniques to be two of any number of
methods which may be utilized to
handle toxic materials. No change was
made in the regulation. Requirements
to analyze and treat or bury coal proc-
essing waste or coal conversion facility
waste are appropriate. It is necessary
to ensure that waste disposal in mine
areas Is handled in a manner that does
not adversely affect the hydrologic
balance, especially as the balance re-
lates to water quality (Martin, 1974,
pp. 28-30). Before waste materials
from a coal processing or conversion
facility outside the permit area or
from other off-site activities such as
municipal wastes are used for fill ma-
terial, it should be demonstrated to
the regulatory authority by hydrologi-
cal means and chemical and physical
analysis that the use of these materi-
als will not adversely affect water
quality, water flow, and vegetation;
will not present hazards to public
health and safety; and will not cause
instability in the backfilled area.

24. It was suggested that the lan-
guage of Section 816.103(a)(3) be
changed to insure protection against
acid seeps from the reclaimed mine pit
and other acid-forming materials. Con-
cern was expressed that a blanket
cover of 4 feet may not be adequate to
prevent the formation of acid water or
encourage the support and survival of
revegetative efforts. It has been stated
that spoil banks reclaimed with the
sincerest intention can cause acid
water problems. Conditions which lead
to formation of acid water include:
broken strata beneath the extracted
coal seam; percolation of water
through loosely placed spoil; seepage
through the spoil or waste by natural-
ly occuring seeps and springs in the
disposal area; and erosion of cover ma-
terial with little or no maintenance ac-
tivities (Gasper, 1976, pp. 2-6). It was
further suggested that, in areas known
to be major sources of acid-forming or
toxic-forming materials, or if overbur-
den analysis Identified zones contain-
ing critical levels of toxicants (De-
spard, 1974. p. 4), then additional re-
quirements to insure their isolation
should be required (Gaston, 1976, pp.
9-10).

Paragraph (4) requires that ade-
quate safeguards be taken in accord-
ance with Section 515(b)(1O)(A)Ci) of
the Act to protect drainage courses
from the threat of water pollution by
Improper disposal of acid-forming and
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toxic-forming material. The Office
choose to change the language of the
regulation to require the placement of
more than 4 feet cover to protect
against the formation of acid or toxic
seeps and require special compaction
and isolation of toxic material from
groundwater contact.

25. The Intent of Section 816.103(b)
is to provide the regulatory authority
with a basis for establishing site-spe-
cific requirements to assure stability
of backfiled materials, selective place-
ment and stability of backfilled mate-
rial, and selective placement and com-
paction of backfill material when nec-
essary to prevent erosion and leaching
of toxic substances into surface and
-subsurface water.

26. Several commenters objected to
the use of the phrase "hauled and con-
veyed" since the Act uses the language
"transported and placed." The legisla-
tive history shows clearly that "stand-
ards require controlled placement of
spoil and that spoil must be transport-
ed-hauled by truck or other vehicle
placed and compacted. ... " (123,
Cong. Rec. H-7582 (July 21, 1977)).
The Office believed the commentor's
request was to allow for end-dumping
of spoil is clearly inconsistent with the
intent of Congress. For a&ditional dis-
cussion on the Office's policy regard-
ing the hauling, and placing of spoil
the reader is referred to the preamble
to 30 CFR 816.71-74 and 30 CFR
816.81-88. The Office further believes
that toxic-forming and acid-forming
materials cannot be properly isolated
and covered with non-toxic spoils
unless adequate precautions are exer-
cised at the mine operation. (Dollhopf
et. al, 1977, pp. 54-70): The Office has
determined that such materials must
be hauled and placed to insure protec-
tion of water quality and other related
environmental values. No change,
therefore, has been made to the regu-
lation.

§ 816.104 -Thin overburden.
1. One commenter requested that

the last sentence of proposed Section
816.104(a) be changed -to read "The
provisions of this Section apply when
compliance with Section 816.101 can
be achieved only by disturbance of ad-
ditional acreage outside the coal ex-
traction area." The rationale wah that
additional disturbance of large areas
needed for borrow would be prevented,
thereby resulting in a more-realistic
and efficient backfill plan. As noted in
House Report No. 95-218, 95th Cong.,
1st. Sess. at 96 (1977), it was realized
that, In some cases, restoration of the
original contour was impossible and
the useless act of digging a new pit to
achieve approximate original contour
was unnecessary.

The intent of Section 816.104(a) is to
clearly define the limits of when thin
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overburden is applicable. Thin over-
burden requirements apply when the
final thickness of the swelled overbur-
den is less than 80 percent of the sum
of the overburden thickness and coal.
thickness prior to coal removal, and
when surface mining activity can not
achieve approximate original contour.
It is felt that Section 816.104(a) im-
plies this rationale and does not imply
that borrow pits are needed. There-
fore, the comment was rejected.

2. A commenter felt that Paragraphs
(b)(1) and (b)(2)'of the proposed rule
were contradictory, with regard to
constructing slopes steeper than 2:1
and maintaining a factor of safety at
1.3. The Office intends for the slopes
to be graded to ensure stability, so as
to protect against adverse environmen-
tal impacts due to slope failure, and to
protect the health and safety of public
and private property. Since slope fail-
ure would occur into the existing pit,
the Office believes that severe damage
would not occur as a result ofa slope
failure. Therefore, since the hazard
rating appears to be low, a 1.3 static
safety factor was chosen (MESA, 1973,
pp. 5.142-5.144; Canadian Department
of Energy, 1977, pp. 79-80). Even
though this static safety factor was
chosen as a design criteria, the Office
maintains that slope stability rather
than a design criteria must be ensured.

The commenter argued that slopes
steeper than two to oie can be con-
structed and still maintain a factor of
safety of 1.3. The Office realizes that
this is confirmed by Lambe, 1969 (Soil
M6chanics, p. 193). However, House
Report. 95-218 (p. 105) states that, in

- thin overburden, the regrading'stand-
ard requires that the overburden be
used to cover the floor of the mining
operation, to provide some drainage
control, and to establish a slope of at
least the angle of repose against the
highwalls, completely covering the
coal seam and extending to the origi-
nal contour. An angle of repose fill
against the highwall provides a sur-
face which may be 'more stable than
the highwall with respect to weather.
In addition, the slope of natural
repose has an added safety value, since
it does not present a hazard to either
wildlife or human life, as would a ver-
tical face. In various materials the
angle of repose varies greatly; i.e.,
lv:2h to lv to 1.4h (Lambe, 1969, Soil
Mechanics, p. 149). From the legisla-
tive history and the Office's Interpre-
tation, lv to 2h was chosen to reflect
minimal environmental impact and
protection of health and safety of
public and private property. As shown
through years of experience by the
U.S. Soil Conservation Service, de-
signed slopes of at least Iv to 2h pro-
vide the best conditions for fill slope
stabilization. The Bureau of Reclama-
tion also has set embankment slopes

at not less than lv to 2h (USDI
.Bureau of Reclamation, 1960, Design
of Small Dams., p. 196). From this
data, slopes of greater than lv to 2h
could not be accepted because of the
increased risk of erosion and difficulty
in revegetation even though the 1.3
static safety factor can be maintained.

Another commenter suggested dele-
tion of the slope requirement to re-
quire that the fill slope meet only the
requirement of the 1.3 static safety
factor. As stated previously, the intent
of the slope requirement Is to mini-
mize soil erosion and promote slope
stabilization, whereas the static safety
factor is to ensure slope stability fropn
failure through proper design. There-
fore, the comment was rejected.

3. A commenter suggested that, In-
stead of the lv:2h slope requirements
in Section 816.104(b)(2), the slopes
should be near their angle of repose.
The commenter pointed out that flat
slopes tend to reduce useable cropland
and create severe erosion problems.
The Office agrees that either a too
steep or too flat slope will increase the
severity of erosion. Tfierefore, the
lv:2h slope was chosen since it has
been accepted by the Soil Conserva-
tion Service and the Bureau of Recla-
mation as a minimum standard to
ensure fill slope stabilization.

4. Another commenter questioned
Section" 816.104(b)(2), If equipment can
be operated safely on a 50 percent
slope. Tracking in with tractor-crawler
equipment can be operated safely on a
50 percent slope, as long as the equip-
ment is not'running along the contour.
Exceptions may be allowed to equip,
ment movement along the contour for
safety reasons.

5. A few commenters felt that resto-
ration leaving highwalls should receive
variances In some cases In western
mining and Section 816.104(b)(2)
should be changed to reflect this
intent. Section 515(b)(3) of the Act re-
quires covering of all highwalis. Legis-
lative history also implies that no
highwalls are to remain in thin over-
burden mine areas. (H. Rpt. No. 95-218,
95th Cong., 1st. Sess. at p. 105), There-
fore, the commehts were rejected.
Elimination of the highwall is neces-
sary under final Section 816.104(b)(2).

6. A commenter felt that Sections
816.104(b)(3) and 816.105(b)(4) fail to
acknowledge the impossibility of back-
filling and grading to achieve a land
use compatible with the prevailing
land use in unmined areas, e.g. forma-
tion of a recreation lake. Under'Sec-
tion 816.133, postminlng land use as
approved by the regulatory authority
may permit such uses which would
ensure an improvement in land qual-
ity. Since Section 816.133 Is applicable,
there was no change required under
Sections 816.104(b)(3) and
816.105(b)(4).
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§ 816.105 Thick overburden.
1. One commenter objected that the

1.2 bulking factor was excessive and
not consistent with the approximate
original contour concept. Section
515(b)(3) of the Act states that where
the overburden is more than sufficient
to restore the approximate original
contour the excess shall be backfilled,
compacted, and graded to attain the
lowest grade, but not more than the
angle of repose. H. Rpt. No. 95-218
(1977) was cited by the commenter as
not visualizing an increase in premin-
ng elevation. The definition of ap-

proximate original contour states that
the reclaimed area should closely re-
semble the general surface configura-
tion of the land prior to mining. OSM
interprets this to mean that the ap-
proximate original contour, or con-
figuration, of the premining land is in-
tended, and minor changes in eleva-
tion are anticipated. The comment was
rejected, and the 1.2 bulking factor re-
taindd.

2. A commenter suggested the bulk-
ing factor should be increased to 1.3.
The Office recognized that in some
materials bulking greater than 20 per-
cent is possible. To establish minimum
national standards, the 1.2 factor has
been retainel This does not preclude
regulatory authorities, from adopting
standards that better suit their re-
gions, as lont as the performance
standards are met.

3. A commenter objected to total
highwall elimination in all cases. Ac-
cording to the commenter, old high-
walls offer protection and escape to
sheep in Alaska and nesting for wild-
life in Wyoming. Section 515(b)(3) of
the Act requires restoration to ap-
proximate original contour of the
land, with all highwalls, spoil piles and
depressions elim inated.

The Act and the regulations in 30
CFR 816.104 make special provisions
where sufficient overburden is not
available, and the reader is directed to
the Preamble for that Section.

4. Several commenters objected to
the words "hauled or conveyed" used
in 30 CFR 816.105(b)(1-4). The com-
menters requested the word "trans-
port" be used to be more consistent
with Section 515(b)(22)(a) of the Act.
The intent of the change appeared to
be to allow end-dumping. The legisla-
tive history clearly shows that con-
trolled placement of spoil is necessary.
Spoil must be hauled by truck or other
vehicle and "placed and compacted
. ." 123 Cong. Rec. H-7582 (July 21,

1977). Further, the Office does not
feel the use of the words "hauled or
conveyed" will retard development of
new technology in spoil-handling in
surface mining.

5. A commenter requested a lan-
guage change in Section 816.105(b)(5),
to be consistent with Section

816.102(d). The Office believes that de-
pressions allowed under 816.102(c)
would not be prohibited under
816.105(b)(5) If needed to minimize
erosion, conserve soil moisture or pro-
mote vegetation. Thus, no change in
the text of the rule was made.

§ 816.106 Regradlng or stabilizing rills or
gullies.

This regulation s intended to mini-
mize soil loss and reduce sedimenta-
tion by requiring stabilization of rills
and gullies that are more than nine
inches deep. Authority for this Section
is Sections 102, 201, 501, 503. 504, 507,
508, and 515 of the Act. Literature
used in preparing this Section includ-
ed "Soil Survey Manual". Agricultural
Handbook No. 18 U.S. Department of
Agriculture, S.C.S. 1951, p. 503, and
the technical literpture for Sections
816.41-816.42 bnd 816.45-816.46.

1. Commenters objected to the crite-
ria for determining remedial action
necessary for rill and gully control.
The Office considered the following
alternatives:

(a) Permit rills and gullies to form,
but not to exceed the size and number
of the premined landscape.

(b) Do not regrade or stabilize
eroded areas until revegetation has
been established.

(c) Cost-benefit analysis should serve
as a criterion for regrading of rills and
gullies.,

(d) Allow greater depth criteria
before applying remedial measures.

(e) Retain the proposed language of
the regulations.

OSM chose to retain the proposed
language -of the regulation. Rills and
gullies concentrate runoff water into
tiny rivulets and small channels and
accelerate erosion (USEPA. 1976, Ero-
sion and Sediment Control, Vol. 1 at
24-25). To distinguish between a natu-
ral rill or shallow channel through
which overland flow is conducted, the
Office has established a maximum ac-
ceptable depth of 9 inches, so as to
preclude the formation of large gullies
that will severely degrade the area.
However, the size criteria may be re-
duced by the regulatory authority
where 9 Ilch gullies are disruptive to
the postmining landuse or If they
cause excessive erosion or sedimenta-
tion.

Sediment derived from rills and gul-
lies can be detrimental to water qual-
ity and every effort should be exer-
cised to prevent such erosion. Further-
more, rills and gullies interfere with
achieving revegetation and postminlng
and use. The intent of this provision Is
to allow stabilization through means
other than regrading, If such methods
produce equal or better results. Thus,
the use of strav (Gllley. 1977. pp. 697-
8). other physical or chemical methods
.of stabilization (Dean, pp. 452-7), or
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the use of small equipment to fill and
regrade In a manier that disturbs
little additional area may be permissi-
ble.

Rills and gullies formed along dis-
turbed and reclaimed drainageways
would be permitted if adequate stabi-
lizing vegetation has been established.
The soil losses and destruction result-
Ing from rill and gully erosion are well
documented. (USDA Soil Sur -ey
Manual. Figure 48, page 263.) As an al-
ternative to the 9-inch requirement of
this Section, 6-Inch and 13-inch depths
were considered, as well as deletion of
the requirement entirely. The 6-inch
depth would make It difficult In some
locations to distinguish between those
erosional features requiring repair and
features that approximate natural
drainage channels in highland (divide)
areas. To delete the requirement en-
tirely, or Increase the depth to 12-
inches, could result In excessive loss of
plant growth media by erosion. The 9-
inch depth was selected because it is
the maximum depth that can be stabi-
lized by most grasses, since a large por-
tion of their roots occur in this surface
layer. (USDA Soil Survey Manual p.
250).

§§ 816.111-816.117 Revegetaion.
Authority for these Sections is

found In Sections 102, 201, 501, 503,
504, 507, 508, 515 and 519 of the Act.
These are regulations for achieving
the requirements of Section 515(b)(1)
and assuming the responsibility for
successful revegetation as set forth in
Section 515(b)(20) of the Act. Persons
conducting surface mining activities
must establish on the disturbed area a
permanent vegetative cover that will
minimize erosion and reduce water
pollution which deteriorate the envi-
ronment and which can be detrimental
to the health and well-being of the
residents of the affected area. The lit-
erature used in preparing the regula-
tions Is as follows.

Aldon, . F., 1975. Techniques for es-
tablishing native plans on coal mine
spoils in New Mexico In Third Sympo-
sium on Surface Mining and Reclama-
tion National Coal Association, Wash-
ington, D.C. Volume I, pp. 21, 26.

Aldon, EL F., 1978. Reclamation of
coal-mined land in the Southwest,
Journal of Soil and Water Cons., VoL
33, No. 2, pp. 75-79.

Aldon, E. F., and Springfield, H. W.,
1975. Reclaiming coal mine spoils in
the Four Corners. Reclamation and
use of disturbed land in the South-
west, University of Arizona Press, p.
234.

Arnger, W. H. and others, 1976. Re-
vegetation of land disturbed by strip
mining of coal in Appalachia, U.S. De-
partment of Agriculture, Agricultural
Research Service, p. 8.
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Environmental Protection Agency,
1913. Processes, procedures, and meth-
ods to control pollution from mining
activities, EPA 430/9-73-011, p. 151.

Environmental Protection Agency,
1976. Erosion and sediment control:
Surface mining in the Eastern United
States, pp. 81-87.

Grandt, A. F.," 1978. Mined-land rec-
lamation in the Interior Coal Prov-
ince, Journal of Soil and Water Con-
servation, Volume 33, No. 2, pp. 62-68.

Grim, E. C., and Hill, R. D., 1974.
Environmental protection in surface
mining of coal, Environmental Protec-
tion Agency, pp. 189-190.

Guidelines for reclamation of sur-
face mined areas in Utah. 1972, U.S.
Dept. of Agriculture, S.C.S., p. 6.

Handbook for making resource in-
ventories: Methods of applying land
and grass management principles.
1961. USDI, BIA, Chap. III, p. 14.

Heady, H. F., 1975. Rangeland man-
agement, McGraw-Hill, p. 350-351.

Holton, H. N., 1972. A concept for
disfiltration estimates in water-shed
engineering, USDA; ARS 41-51, Fig-
ures 6, 7, and 8, p. 23, 24 and 25.
1 House Report No. 95-218, 95th Con-
gress, 1st Session, 1977, p. 93.

Indiana, General Procedures Re-
specting the Administration of Chap-
ter 344, Acts of 1967, Effective Jan. 1,
1968, pp. 1-6.

Iowa, State of, Recommendations
for establishment of vegetation on sur-
face mined areas, Item 10, Time of
seeding, Land Rehabilitation Advisory
Board.

Kentucky guidelines for classifica-
tion, use and vegetative treatment of
surface mine spoil. 1973. U.S. Dept. of
Agri., S.C.S., Lexington, Ky., p. 12.

Kranz, B. W. 1974. Benefits in cost
/ and effectiveness of liquid materials

use in hydroseeding operations, in
Second Research and Applied Tech-
nology Symposium on Mined Land
Reclamation, p. 163.

Merkel, D. L. 1974. Revegetation in
the Southwest-Its hazards and suc-
cesses, U.S. Department of Agricul-
ture, Soil, Conservation Service, pp.
189-190.

Montana Administrative Code,
Adopted Rules and Regulations, Pur-
suant to Title 50, Chap. 10, R.C.M.,
1947, pp. 26-48.21 to 26-48.38.

Critical area stabilization in New
Mexico, New Mexico Inter-Agency
Range Committee Report for the
Critical Area Stabilization Workshop,
1973, p. 11.

New York, Mined Land Reclamation
Mine Operator Handbook, 'p. 1II 1-43.

Ohio Revised Code, Chapter 1513,
Strip Mining and Reclamation of
Mined Land, Sec. 1513.16, p. 24.

Packer, P. E., and Christensen, G. F.
(undated). U.S. Pepartment of Agri-
culture, Forest Service Guides for con-
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trolling sediment from secondary log-
ging roads, p. 28.

A Guide for revegetating bituminous
strip mine spoil in Pennsylvania. Re-
search Committee on Coal Mine Spoil
Revegetation in Pennsylvanla. p. 21,
and Appendices I, II, III and IV.

Plass, W. T., 1978. Reclamation of
coal-mined land in Appalachia, Jour.
of Soil & Water Cons., Vol. 33, No. 2,
pp. 56-61.

Power, J. F., Ries, R. E., and Sando-
val, F. M., 1978. Reclamation of Coal-
Mined Land in the Northern Great
Plains Jour. of Soil and Water Cons.
Vol. 33, No. 2, pp. 69-74.

Sampson, A. W., 1952. Range man-
agement, principles and practices.
John Wiley & Sons, Inc., pp. 226, 229
and 232.

Stoddart, L. A., Smith A., and Bos, I.
W., 1975. Range management. Third
Edition, 1975, McGraw-Hill, p. 483.

Vallentine, J. F., 1971. Range devel-
opment and improvements. Brigham-
Young Univ. Press, Provo, Utah, p.
279.

Vogel, W. G., 1973. The Effect of
Herbaceous Vegetation on Survival
and Growth of Trees Planted on Coal-
Mined Spoil. In Proc. Res. & Appl.
Technical Symposium on Mined Land
Reclamation, Louisville, Ky. pp. 175-
178. Bituminous Coal Research, Inc.,
Monroeville, Pa., October 1974, Tables
1, 3, 4, 5.

Vogel, W. G., 1975. 'Use and require-
ments of lime, fertilizer, and mulch in
acid strip mine spoils. In III Proc. Re-
search and Appl. Technology Sympo-
sium on Mined Land Reclamation,
Louisville, Kentucky, Bituminous Coal
Research, Inc., Monroeville, Pa.,
Tables 1, 2, 7.

Vogel, W. G., and Berg, W. A., 1973.
Fertilizer and herbaceous cover influ-
ence establishment of direct-seeded
black locust in coal mine spoils, in R.
S. Hutnik and Grant Davis (ed.). Ecol-
ogy and reclamation of devastated
land, Vol. 2, Gordon & Breach, N.Y,
pp. 189-198, Table 1.

Wahlquist, B.- T. and others, 1975.
Mined-land revegetation without sup-
plemental irrigation in the arid south-
west, pp. 29, 31, 32.

Woodward, -,. W., 1943. Infiltration
capacities of some plant soil complexes
of Utah range watershed lands. Ameri-
can Geophysical Union Transactions,
pt. II, pp. 468-473.

Z'Berg-Nejedly Forest Practice Act
of' 1973 (California Forest Practice
Act), Div. 4, Chap. 8, Pub. Res. Code,
Article 2, pp. 1-18.

§ 816.111 Revegetation: General require-
ments.

Section 816.111 requires that the op-
erator, in accordance with the recla-
mation plan required by Section
780.18(b)(5), promptly seed or plant all
disturbed areas, except water areas,

road surfaces and intensive agriculture
areas, and achieve a vegetative cover
that is similar to the native species of
the disturbed area. One of the princi-
pal effects of vegetation Is to stabilize
the soil surface with respect to ero-
sion. This regulation requires stablllza.
tion of the.soil with respect to erosion,
not prevention of erosion 'when it
would otherwise be a natural process,
The language of this Section has been
changed to make it consistent with
Section 515(b)(19) of the Act and Sec-
tion 816.111(b)(1) of these regulations.
The change was made by deleting the
phrase "of species" and inserting the
phrase "of the same seasonal variety."

A commenter suggested that the
-logical topical sequence would be for
topsoil to be placed in sequence with
or just before revegetation. OSM has
not accepted this comment. Regula-
tions dealing with particular topics
such as revegetation, hydrology and
roads have been grouped together,
OSM does not believe that each sub-
stantive topic can be located next to
related topics. Topsoil Is a good exam-
ple. In the sequence of mining oper-
ations, topsoil is relevant early in the
operation when it is removed, then
when it is regraded and revegetation
begins. The Office believes that the
regulations are more useful if they are
arranged by substantive topics rather
than attempting to put them n a
mining sequence. Part 816 was re-
leased as a preproposed draft in July
1979, organized in the logical mining
sequence. Comments on that draft
almost universally asked that it be re-
,organized into substantive topic group.
ings.

A commenter requested that because
of the uncertainty of revegetation in
the arid and semiarid West the gener-
al requirements of Section 816.111
make reference to the ability of the
vegetation to withstand periods of
drought with 'a resillance similar to
undisturbed vegetation. Since the re-
quirements of a diverse, effective and
permanent cover that supports the
postmlning land use, when comple-
mented with the performance stand-
ards of Sections 816.116 and 816.117,
combine to measure hardiness, no
change was made.

A commenter disagreed with the de-
sirability of using native vegetation,
contending that it would not be ac-
ceptable to use native vegetation for
revegetation of disturbed critical areas
because of slow establishment rates
and difficulty in obtaining seed. The
commenter stated further that there
are many species which do not happen
to be native but for which seed is
available .and Wvhich provide rapid
cover until a permanent cover can be
established. Section 515(b) (19) of the
Act provides for the use of native and
introduced species, and therefore, the
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use of species that provide rapid
ground cover is 'permissible under Sec-
tions Z16.112 and:816114 (b).

A commenter suggested that any
quick-cover species be of a type which
is not palatable to wildlife. The Office
has not changed the Tegulations based
on this comment. 'The Office believes
that the reclamation plan should
specify the qack-over species to be
used. It is clear from Sections ;816.113,
916-114, and t16.23(b) that a quick-
cover species is intended "to control
erosion," to "provide adequate stabil-
ity," and to protect against "'excessive
water and vind eroo." The operator
and the regulatory authority -wi be
able to determine whether wildlife for-
aging presents a threat to the quick-
cover The Office feels that a choice of
corer zhich would be prevented from
becoming established by wildlife forag-
ing would not meet the requirements
of the regulations, unless the operator
protects the area from use by wildlife.

A commenter felt that, in addition
to requiring signs and markers, the
Office should require that the permit
area be securely fenced during and
after mining in order.to.protect people
and abimals and to prevent harm to
reclamation .efforts. This commenter
asked that game-proof fences be re-
quired or, at a minimum, stock-proof
fences. The Office has decided not to
require fencing for all mints. IRather,
t the Office believes that the 'measures
which are best suited to ensaure safety
and protect reclamation areas are
better determined on a inme-by-mine
basis by the operator and the regula-
tory nuthbTrity. The Office has based
this deziicn on the fact that fencing
is .expensive and may, on occasion,
'unduly restrict wildlife ranges. Also, in
many mining areas there is no need to
fence against livestock, since livestock
do -at roam freely in the area: Howev-
er, the lack of fencing regulations does
not relieve the permittee eL the re-
spon-Ibility associated with human
safety and achieving acceptable reve-
getation wthich may, in some cases, re-
quire control of wildlife and domestic
livestock.

A few commenters recommended a
language change in Section 816.111(a)
to exempt areas affected by mining ac-
tivity prior to the effective date of ap-
plicable prime farmland -provisions.
The suggestion has not been nadopted
in Section 816.111(a). The 'Issue of
which lands affected by mining ctivi-
ties prior to the effective data Af the
Act are subject to the prime farmland
requirements is addressed in 30 CFI
785-12 and the preamble for that Sec-
tion.

A commenter suggested that "pre-
dominately" be idded between the
words "species" .and "native" and that
the Office delete "or species that will
support the approved postmining land

use.' Since Section 816.112 already
provides for the use of Introduced ape-
cies and species selection Is based on
postmining land use, these suggestions
have not been specifically Incorporat-
ed in these regulations.

A commenter suggested additional
language for Section 816.1lU(bCl)
that would specifically exempt "spoil
pile areas prior to leveling" from the
revegetation requirements. Section
515(b) (4) of the Act requires that the
operator stabilize and protect all sur-
face nreas including spoil piles to ef-
fectively control erosion and attendant
air and water pollution. It may be dif-
ficult 'and often Impractical to revege-
tate spoil piles while they are being
"worked." However, -when spoil piles
are mot contemporaneously worked,
they must, because of their pollution
potential be protected from erasion.
Section 816.114 provides for the =se of
alternative materials to control ero-
sian. Since the regulatory authority
may determine that revegetaton is e3-
sential to stabilize spoil plies that are
to be exposed for extended perlod3 of
time, the suggestion has not been
adopted.

A -commenter stated that In Ection
816.111(b) (4) the term "Intensire agrl
culture" vus not defrined znd ruggest-
ed the term =ctlvated crops" from
Section 701.5 nnd a definition for
"cropland." 0=I ha! detemilned that
the definition of "'cropland" describe
the intent of the Section and the term
"cropland" has been dopted.

§ 816.112 Revegetatiom Use of introduced
species.

Section 816.112 provides for the use
of introduced species when nece-sary
to achieve the approved postmining
land use or when a quick, temporary
cover Is needed to stalilize the urea.
Also, the introduced species must be
compatible wlth animal and plant spe-
cles -of the area and meet the require:
ments of applicable State and Federal
seed laws. In addition, the plan ap-
proved by the regulatory authority
must provide for the establishment of
permanent vegetation when intro-
duced specaes we uzed for quick and
temporary corer.

Many ntroducd spRces, annual and
biannual, become established more
quickly and provide more abundant
grQwth than per and may in
some instances be used to radvant-age in
controlling erosion while permanent
perennial species become establIshed.
Establishment of native species nor-
mally occurs over too long a pericd of
time, often requiring 1 to 3 years for
establishment, to effectively protect
the sil and hydrology ( 'sm n,
1952. pp. 232; Valentine, 1971, pp. 279,
and Heady, 1975, pp. 350-351). Intro-
duced species, especially annuals, can
be used as a "nurse crop" to amello-

rate severe conditions such as intense
insolation, high surface temperature,
and rapid evaporation that make es-
tablishment of permanent vegetation
difficult on many sites (Plass, 1978).
The advantage of using introduced
species when reclaimingmined lands is
supported by Alden (1978, pp. 76),
Grandt (1978, -pp. 64), Plas -(1978, pp
58-59), and Power and others C1978,
pp.'70).

As s-tated In the preamble of the pro-
posed regulations (43 Fed. Reg 41.775,
Sept 18, 1978), 'the requirement for
appropriate field trials should be in-
terpreted broadly to Include successful
exper =ce with species in the mined
area or a-similar area. Naturlized spe-
des that have been In common msage,
such as the tree species in the Great
Plains, will generally have been dem-
onstrated to be acceptable. However
the operator and the regulatory au-
thority must be mindful of the geo-
graphic ada1ptation of each species,
since species became esa.--hied only
under conditons similr to those
under vhich they evolved (Sampson,
1952, p. 266), and of the many plant
species, both introduced and native
which have been used to Improve and
stabilize the soil (Sampson, 1952, p.
299).

As a result of several comments, Sec-
tion 816.112 has been modified to clar-
Ify the conditions for using introduced
specles. A proviso ha been added an
the suitability of introduced species 2s
related to the existing Plant and
animal sped-_ of the regin.

A commenter suggestedm_-uw wording
for this Section that would eztablish a
requir-ement for a reregetation plan.
This comment has not been accepted
because the reregetation requ irements
of Section -77919 are an integral part
of the r "eclTahtion plan-

A cmmenter requested that this
section of the regulations made specif-
ic reference to E%ecutive Order 11987,
"Exotic Organisms." Since the regula-
tions require that all seed meet appli-
cable State and Federal seed ar intro-
duced-species statutes, this reference
has not been incorporated in the regu-
lations.

A comnenter did not want any use
of Introduced species allowed. The
suggetion Is contrary to Section
515(bl(19) (f the Act and has not been
adopted.

A commenter urged thata mix of in-
troduced species be required and
argued that this would add to diversity
of species. The present regulations
allow'use of introduced species for a
variety of needs such as quick cover,
or for wildlife. While a mixture of spe-
cies Is usually desired, sometimes a
mixture containing introduced species
may not be compatible with porain-
Ing land uses. This suggestion has not
been adopted.
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A number of commenters contended
that the requirement for appropriate
field tests was unnecessarily rigid and
that other criteria, such as -growth
chamber, greenhouse, or other validly
controlled research.projects, as well as
minesite plots that are, established
using professionally recognized tech--
niques, can be equally-valid when de-
termining suitability of introduced-
species. Field trials are basic to the
regulatory authorities' objectives of
determining desirability, compatibil-
ity, and necessity of using introduced
species; thus, the commenters' argu-
ments are rejected. However, OSM
agrees that minesite plots, when prop-
erly established by personnel using
recognized techniques, could consti-
tute field tests and may be sufficient
for determining the desirability of
using introduced species.
. 7. Several commenters were con-
cerned that the use of introduced spe-
cies would reduce the overall produc-
tive potential of grazing areas. They
recommended additional phrases that
were intexided to ensure that the use
of introduced species did not reduce
the overall productive potential of an
agricultural unit by decreasing the
availabiltly of native species. As a
result of these comments, a new para-
graph was added to this Section. Since
Paragraph (c) requires that introduced
species be compatible with the plant
and animal species of the region, the
Office believes this requirement will
assure that native species are used
when necessary to maintain the over-
all productivity potential of an agricul-
tural unit, especially grazing areas.

In addition, these commenters sug-
gested language that would require
that measures be taken to establish
native species when introduced spebies
are used to provide a quick, tempo-
rary, and stabilizing cover., Since the
Act does not mandate that all areas
disturbed by surface mining activities
be established in native species and
the. regulations require that species be
native to-the area unless the regula-
tory authority aproves the use of In-
troduced species, the suggestion to re-
quire native species has not been ac-
cepted. However, language has been
added to assure that measures are
taken to establish permanent vegeta-
tion when introduced species are used
to provide a quick, temporary, and sta-
bilizing cover."

Several commenters contended that
this Section did not assign a responsi-
bility for making the conversion from
a "quick, temporary, and stabilizing
cover" of introduced species to a per-
manent cover of native species. These
comments have been accepted and lan-
guage-has been added-to assure that
measures to establish permanent vege-
tation are included in the plan because
establishment of a quick and tempo-
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rary cover may not provide adequate,
long-lasting.soil stability for a slow-de-
veloping climax, such as oak-hickory,
or other slow-developing vegetative
communities not readily established
by succession. These slow-developing
communities must be seeded or plant-
ed if permanent vegetation is to be
readily established and erosion mini-
mized.

A few commenters suggested the in-
corporation of language to assure that
introduced species were palatable and
nutritious for wildlife. As a result of
these'comments and because the pur-"
pose of the Section is to establish con-
ditions for use of introduced species, a
new paragragh requiring specific con-
sideration of the introduced species'
compatibility with the mutual biotic
community has been added that re-
quires that introduced species be com-

- patible with the plant and animal spe-
cies of the region.

Several commenters suggested that
"poisonous" and "toxic" are redun-
dant because the words are virtually
synonymous. Since most States have a
noxious weed list and in .order to avoid
the spreading of, and subsequent prop-
agation of, undesirable, poisonous and
noxious species, the seed or seedlings
used in revegetating disturbed areas
would be required to meet Federal and
applicable State requirements for
purity. The suggestion to change
"toxic" to "noxious" has been accept-
ed.

A commenter argued that if intro-
duces species are required in order to
reclaim an area following mining, the
area is unsuitable for mining. Another
commenter contended that difficulty
in obtaining seed and slowness of es-
tablishment make native species unde-
sirable and they should'not be re-
quired. Because the Act provides for
the use of native and introduced spe-
cies "when necessary and desirable"
(Sections 515(b)(19), the Office has re-
tained the provision for their use.

§ 816.113 lRevegetation: Timing.
This Section requires the operator

to seed' or plant during the first
normal or recommended planting
period for the land-resource area. To
minimize erosion and reduce stream
siltation, the regraded area should be
seeded as quickly as possible after the
reclamation grading is completed
(Vogel,, 1974, pp. 175, and Vogel and
Berg, 1968).

Seeding immediately after grading
takes advantage of a seedbed piovided

*by the grading and can improve the
chances of establishing a plant cover
before erosion patterns are formed.
When rills form, it becomes more diffi-
cult to establish a plant cover that ef-
fectively controls erosion. A temporary
cover of small grains, grasses, or le-
gumes is required when necessary to

effectively control erosion while a per-
manent cover is being established.

The requirements of Section 816.113
are intended to assure that there will
be no major time lag between comple-
tion of regrading and seeding and
planting of the area to be revegetated.
As stated by Sampson (1952, p. 245),
the time of seeding depends upon the
method of land preparation and the
forage species used; and Vogel (1974,
p. 175) states that seedbed preparation
is essential for successful establish-
ment of seeded vegetation. Annuals
such as small grains, grasses, or le-
gumes can be used to protect the site
and aid in the establishment of peren-
nial species (Plass, 1978, p. 58). In
many locations, suitable species are
available and climatic conditions are
favorable for establishing seedlings
that provide ground cover for erosion
control throughout a major portion of
the year (Plass, 1978, p. 58).

The content of this Section is re-
quired in several State reclamation
regulations. (Indiana, p. 5; Montana, p.
47: New York, p. 111-37; and Ohio, p.
24). Also, seeding-time benefits are rec-
ognized in various State guidelines
(Iowa, Item 10; Kentucky, p. 12; New
Mexico, p. 11; Pennsylvania, p. 21 and
appendices I, II, III and IV; and Utah,
p. 6).

Some commenters felt the last sen-
tence of the Section was out of place
since it referred to mulching, and It
was suggested that the mulching lan-
guage should be deleted from this Sec-
tion. Other commenters suggested
that the.last sentence be deleted be-
cause the language of the proposed
regulation states that mulching is re-
quired. These commenters argued that
mulching was not required by Section,
816.114. They contended that mulch
should be applied only when necessary
at a time and by methods that will not
show adverse effects to establishing
vegetation. The Office recognizes that
duplication did exist and this sentence
of the Section has been revised by de,
leting the mulching statement and re-
taining the requirement for seeding.

§ 816.114 Revegetation: Mulching and
other soil stabilizing practices.

Under Section 816.114, the mulching
requirement is flexible and the type,
use, benefits, and necessity of mulch
and soil stabilizing materials will be at
the discretion of the regulatory au-
thority.

Mulches such as straw, hay, bark,
wood chips, and wood fiber, which are
widely used for erosion control and es-
tablishment of vegetative materials
may be utilized. Also, the establish-
ment of annual, herbaceous plants
provides an in situ mulch that will
protect the site and aid In the estab-
lishment of a permanent cover com-
posed of perennial plants. Selected
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chemical soil stabilizers may be used
alone or in combination with appropri-
ate mulches not mnly to reduce erosion
but to ad in vegetative establishment.
Plass (1978) states that the use of an-
nuals can be beneficial in establishing-
perennial species. The moisture-
saving, soil-stablizing, and, -conse-
quently, seeding-establishment bene-
fits of mulching are documented by
Vogel C1974). Other literature recog-
nizing the benefits of mulch are Aldon
'(1978, p. 78), Grim and BiLt (1974, pp.
189-190), Environmenta'l Protection
Agency (1976, pp. Z-887); Armiger
(1976, p. 8); Aldon (1975, pp. 21, 26);
Wahlquist (undated, pp. 189, 190);
Packer and Christensen (undated, p.
28); and Environmental Protection
Agency (1973, p. 151).

Section 816.1-14 requires that mulch
or soil stabilizers be used -on regraded
and topsoiled areas except where the
pernittee can demonstrate that alter-
native procedures will achieve vegeta-
tive success and do not cause or con-
tribute to air or water pollution. The
regulatory authority may, on a case-
by-case basis, approve the use of alter-
native procedures. This flembility in
the mulching requirement is intended
to accommodate those conditions
where the pernittee can demonstrate
that mulclfng is not beneficial.

The regulatory authority may re-
quire mechanical or chemical anchor-
ing of mulch when anchoring is neces-
sary to protect the soil and vegetation.
The Environmental Protection Agency
(1973, p. 151), states that mulches
must be selected to fit the climnatic
conditions in the area -where theyvill
be" used; and Aldon (1978, p. 77) re-
-ports that hay -mulch, crimped in
twice, provides a stable, long-lasting
mulch on mine spoils In the southwest.
EPA (1973, p. 152) states that rumff
control .can be achieved by the -use of
surface stabilizers that reduce erodibi-
lity of the surface. I

Annual gra;sses and grains may be
used alone or in combination. with
other mulches when the regulatory
authority determines they will provide
adequate erosion control and will pre-
vent establishment of perennial spe-
cies that re approved for the 'post-
mining land use. P)ass (1n78, p. 58)
states that grases ;are usually the
most reliable megetation for site pro-
tection and that ;perennials can be
seeded with mnuals or -hen nmnls
mature.

Chemical soil -stabilizers niay be used
alone or in combination -ith appropri-
ate mlchbes -and vegetative covers np-
proved for the postmining land use.
The -purpose of n chemical binder or
tack is to stabilize soil temporarily
against wind and -water erosion and
preventevaporation of water from the
soil surface, -until the treated area be-
comes vegetatively stabilized. Binders

may be used to stabilize the soll tem-
porarily until seeding can be per-
formed. EPA (1976, p. 81) states that
chemical binders are effective In re-
taining soil moisture. Plass (1978. p.
60) states that polyvinyl acetate, acryl-
Ic copolymers, and vegetable gums can
be applied safely with seed and fertil-
izer.
'This Section has been reotructured

to set forth more clearly the subject
matter. Paragraph (a) of the proposed
regulations has been divided into
Paragraphs (a) and (b). Paragraph <C)
is virtually the same as In the pro-
posed regulations, and a new Para-
graph (d) that provides for the use of
chemical soil stabilizers has been
added.

A commenter stated that the Section
heading "mulching" -as too restrc-
tive and suggested that a heading such
as "mulches and soil stabilizing mate-
rials" -would be more appropriate since
reliable methods for erosion control
include not only a variety of mulches
but chemical soil stabilizers and
annual vegetation. It Is believed the

"term "sol stabilizing" is appropriate.
However, the word "practices" Is pref-
erable to "materials" because the Sec-
tion addresses the use of materials and
cultural practices. The heading has
been accordingly modified.

Several commenters requested Ian-
guage denoting that a sufficient quan-
tity of mulch: must be used. The term
"suitable" connotes that a kind and
amoint of mulch adequate to achieve
the necessary stabilization Is required.
Therefore, additional descriptive lan-
guage is deemed unnecessary.

A commenter argued that the
mulching requirements of Section
816.114 would be virtually Impo-sible
to enforce since they did not contain a
specified minimum amount of mulch
to be applied to the land. The regula-
tions have not been changed to accom-
modate this request because of the
vried site needs and benefits derived
from the use of mulch. The regulatory
authority should determine the
amount and type,of mulch on a site-
by-s-Ite basis.

A number of csmnenters made the
point that not all-mulches under every
condition require nnchoring. This Is
valid and the regulations are revised
to allcw the regulatory authority to
determine when mulch anchoring Is
required.

5. Several commenters expressed
asncea that Section 816.114 of the
proposed regulations was too restrc-
tive and did not adequately addres
the use of annual -grazes, es- pcialy
cereals, and chemical soil stabhfizers as
mulch. This zuggestion is adopted and
the Section expanded to make it clear
that henical toll stabilizers and
annual grasses may be used alone or in

combination with appropriate
mulches.

6. Several commenters requested the
addition of a paragraph that would re-
quire mulching of a regraded area
when topsoil has not been redistribut-
ed within 5 working days after comple-
tion of backfilng and regrading. Nu-
merous factors such as,.sope, season of
the year, and precipitation are basic to
determining the need for mulch; thus
the mulching requirements, including
time constraints, should be deter-
mined by the regulatory authority on
a local or site-specific basis. The opera.
tor is required to control erosion
during bae--illing and grading as well
as during the topsoiling operation;
therefore, it will be necessary that the
operator protect the disturbed area
from erosion during periods of pro-
longed exposure.

§ 816.115 Revegetation: grazing.
Section 816.115 relates to grazing on

recently revegetated areas. The pur-
pose of this Section is to incorporate
livestock control practices essential to
determine the ability of the species
when estabUshed to withstand use by
livestock where the postmining land
use Is to be range or pastur-land. This
requirement is intended to rssue that
the r=ermanent vegetation will support
livestock at about the number that
would be supported had the rea mot
been mined.

Idveztock grazing may not be desir-
able on recla d land until the seed-
lings are establshed and can sustain
managed grazing. The need for the
control of livestock is supported by
Aldan and Springfield, 1977; Grandt,
1978, p.,65; Sampson, 1952, p. 232; Val-
lentne, 1971, p. 279; Heady, 1975, pp.
353-51; and Stoddart et al, 1975, p.
43; and USDI, Bureau of Indian Af-
f. irs, Chap. M. 196., i. 14. The opera-
tor may, on his own, restrict suchi graz-
Ing for sometime after revegetation is
accomplished in order to avoid aug-
mented seeding which would extend
the period of his bond liability. How-
ever, In order to assure that the vege-
tation will sustain its intended use
when the uze is range jor pa-ture !and,
it is esential that before the bond is
r d the reclaimed area be suJbject-
ed tO the stresses comparble to the
permanent use.

It Is stated in House Report No. 95-
218, p. 106 (25th Cong., 1977), that the
word "effective'; as used in Section
515(bXl9) of the Act, "describes both
the :rcdua tlity of the plant species
concerning its utility to the intended
land-use (e.g, nutritional value for
livetock) as well as its capablity of
dtab z_4,ng the s=il surface with respect
to reducing siltatlons to premining
background levels." 'Thus, whEn the
po-t-mining land-use is range or pas-
tureland, grazing is required. The type
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and extent of grazing is to be such
that it will establish the utility of the
planted species and demonstrate the
survival, coverage and productivity- of
the revegetation.

1. Several commenters felt that graz-
ing of the reclaimed land should be
done at a time and stocking rate
agreed upon by the surface owner or'
manager and the regulatory authority.
It was argued that there should be site
specific decisions since grazing may
not be practical or desirable due to
size, location, accessibility, or various
other factors related to livestock use.
Since, the factors mentioned by the
commenters would preclude pasture-
land as the post-mining land-use, the
area involved would not come within
the requirement of. this Section and
these comments were not accepted.

2. A commenter argued that the per-
mittee should be required to fence the
area to prevent grazing while the
plants are becoming established. The
proposal was not adopted since Sec-
tion 816.112 provides adequate con-
trols to assure prompt establishment
of an effective vegetative cover and
Sections 816.116 and 816.117 ensure
that permanent vegetation is success-
fully established. Thus, the absence of
a fencing requirement does not relieve
the permittee of the responsibility to
use whatever methods are necessary,
including fencing, to achieve success-
ful revegetation'of the disturbed area.

3. Commenters argued that the Sec-
tion should be deleted since the reve-
getation standards for success are enu-
merated in Section 816.116. In addi-,
tion, the commenters contended the
language was ambiguous because of
the phrase "stocking rate equal to or
less than approved by the regulatory
authority" could be construed to mean
zero cattle (livestock). Since Section
816.116 does not provide a test of the
vegetative species' ability to sustain
use by livestock when the post-mining
land-use is range or pastureland, the
Section was not deleted. However, the
language was changed to make it clear
that the revegetated area-was to be
stocked at a rate approximately equal
to that for similar non-mined land.
The Office made this change to assure
that the regulatory authority had the
opportunity to evaluate the grazing
utility and the ability of the vegeta-
tion to sustain use by livestock.

4. Several commenters suggested
leaving livestock grazing to the discre-
tion of the applicant since they did
not think OSM was proposing that the
applicant must stock reclaimed land.
The grazing requirement is intended
to assure, when the post-mining land-
use is range or pastureland, that the
permanent vegetation can be main-
tained when used by livestock and will
support livestock numbers comparable
to the number that could be supported

had the area not been mined. The
grazing requirement will enable the-
regulatory authority, to evaluate the
grazing utility of the vegetation. Since
this requirement will be an especially
valuable test when the post-mining
vegetation is to be grazed by livestock,
the Office did not accept the recom-
mended regulation change.

Others said there was no need or au-
thority to-require that the mine enter
the cattle business and they stated
that the Section should be deleted.

This Section is not intended to re-
quire that each miner go into the live-
stock business. However, the Office
feels that when -the reclaimed lands
are to be used for livestock grazing, it
is essential that the regulatory author-
ity be able to determine whether the
revegetation *111 actually sustain such
use.

5. Commenters suggested that, in
areas with less than 26 inches of aver-
age annual precipitation, the grazing
requirement should be five years in-
stead of two. Other commenters sup-
ported the two-year requirement, stat-
ing it would allow the regulatory au-
thority and.the operator an opportuni-
ty to determine if the revegetation
effort is successful for 'the intended
land-use and will be an especially valu-
able test for the low-rainfall-severe cli-
matic conditions of the West. To
assure that grazing was not required
during time critical to the growth and
establishment of new seedlings, the
grazing requirement was left at. two
years.

6. A commenter suggested requiring
that the regulatory authority deter-
mine when vegetative cover that is sat-
isfactory for grazing has been estab-
lished. It was argued that the present
wording would allow for the initiation
of grazing immediately after seeding.
The Office did not accept the sugges-
tion since the operator is responsible
for the success of the revegetation and
would not- want to jeopardize his
newly established seedlings by initiat-
ing grazing before the vegetation was
adequately established.

7. Commenters stated'that the Sec-
tion ignores good range management
practices and suggested requiring that
grazing "shall be in accordance with
range management techniques consti-
tuting the best technology currently
available." It was- argued good man-
agement frequently requires alternat-
ing years of grazing and non-use of
certain grazing laid. The Office recog-
nizes that many livestock operations
rely on deferment and rest rotation
grazing systems to maintain or in-
crease the amount of forage that is
available' for use by livestock. The
Office believes that these grazing sys-
tems . can be temporarily modified,
when necessary, to meet the two-year
-grazing requirement without endan-

gering the survival, coverage and pro-
ductivity of the vegetation; therefore,
the suggestion was not accepted.

8. A commenter suggested an amend.
ment to provide that revegetation
should have the same nutritional
value for livestock as the native range,
The Office believes that the regula-
tory authorities' approval of the recla-
mation plan Is an adequate safeguard
to assure nutritional .value of the spe-
cies to be used since the regulatory au-
thority should not approve a plan that
does not contain species and reclama-
tion procedures to assure effective pro-
ductivity.

§ 816.116 Revegetation: Standards of suc-
cess.

Section 816.116 requires that success
of revegetation be measured by tech-
niques approved by the regulatory au-
thority. The regulatory authority is to
consult with appropriate State and
Federal agencies to determine the
proper techniques for measuring the
vegetation that will be involved. These
requirements are based on Kuchlers
work that is cited in the preamble for
Section 779.19.

Technical guides published by
United States Department of Agricul-
ture (USDA) or United States Depart-
ment of the Interior (USDI) or refer-
ence areas can be used for assessing
adequacy of the ground cover and pro-
ductivity of the revegetated area.
Many Federal agencies have technical
guides for evaluating the vegetative re-
source on the lands they serve. These
technical guides set forth procedures
to be used when collecting basic and
sound resource information and con-
tain standards for evaluating the land
and associated vegetative 'resource.
USDA and USDI have basic field data
for most soils and types of vegetation.
This basic, site specific, information
can be used, when approved by the
regulatory authority, to establish
standards for determining success of
ground cover and production of a par-
ticular site. Should site specific infor-
mation not be readily available for the
particular soils and vegetative type of
the permit area, the procedures-set
forth in the technical guides can be
used to collect the ground cover and
production information.

When reference areas are used as a
basis for determining success of vege-
tation it will be necessary that the op-
erator measure, using standard tech-
niques that are approved by the regu-
latory authority, the composition of
the vegetation and the ground cover of
the reference area and the permit
area. The measurements of the two
areas will be used to determine compa-
rability since the reference area must
be similar to and representative of the
geology, soils, slope, and vegetation in
the permit area. The areas will be used
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to measure ground cover, productivity
(stocking for trees and shrubs), and
species diversity. Any of a number of
vegetation 'measu ing techniques may
be authorized by the rbgulatory au-
thofity to measure the vegetation of
the permit area and reference areas
before mining and 'when measure-
ments are required during the* period
of responsibility -as set forth in Section

- 816.116(b)C1) of the regulations. When
permit areas contain more than one
soil or vegetative type it will be neces-
sary to use a reference area that is
representative of each site. 'The mea-

* surements of the regetation and
:ground cover of the reference w-ea and
the permit area 'ill be used by the
regulatory authority to determine
when the disturbed area has been ade-
quately revegetated.

The period of responsibility begins
when the ground cover or productivity
for cropland that is not designated as
prime farmland equals the approved
standard after the last year of aug-
mented seeding, feirtili-ng, irrigation
or other work intended to ensure suc-
cessful vegetation. The cultural prac-
tices of .eeding, fertilizing, Irrigating
and other locally .acceptable practices
will not be considered augmentative
for cropland or pastureland when the
cultural practice and the rate of appli-
cation is -an accepted local agricultural
practice that can be expected to con-
tinue as a postmining practice. Also,.to
assure that the vegetation is capable
of self-regeneration and plant succes-
sion, the ground cover and production
when applicable shall equal the ap-
proved standard for the last two con-
secutive years of the responsibility
period.

The period of responsibility is based
on annual precipitation, this regula-
tion provides a list of source docu-
ments that can be -used to determine
unnual -precipitation at the site. In ad-
dition to the source documents, the re-
sponsibility period may be based on 10
years of continuous and reliable pre-
ripitation records rom stations locat-
ed in or adjacent to the mine plan
area. When- annual precipitation is
based on information other than that
contained in 'official records that are
cited in the regulation, the data must
span ten -years. This period is thought
to be the minimum -number of years
necessary to obtain a reliable indica-
tion of the annual precipitation since
extreme seasonal variations could
result in misleading information if a
shorter time-frame were used.

Ground cover and productivity of
the revegetated area will be considered
equal when they are at least 90 per-
cent of the cover or production of the
reference area with 90 percent statisti-
cal confidence. Eighty percent statisti-
cal confidence is required on shrub
land. These are confidence levels corn-
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monly used for tie respective vegeta-
tive types. When technical guides are
being used. 90 percent of the standard
approved by the regulatory authority
will be 4considered equal. Ezceptions
may be granted when the urea bs
previously been mined, the area Is to
be used for industrial or residential
,use -within two years after grading Is
completed, when the area Is to be used
for cztopland or when tbe urea Is to be
developed for fish and wildlife or for-
estland. At a mrlnImum, the ground
co-er of previously mined areas shall
not be less thn can be supported by
the best available topsoil or other suit-
able material or no less than the
ground cover that exlfted before the
area was redisturbed and shall be ade-
quate to control erosicn. Thus, the op-
erator Is required to provide erosion
control equal to or greater than that
which existed prior to -mining and the
replaced soil could, in Instances where
improvements can be made 'in the
-vegetative growth medium, support a
vegetative cover that provides more
protection than" existed before the pre-
viously mined area was redlstrbed.
T-eporary ground cover can be used
'when the area Is to be used for resI-
dential or industrial purposes within
two years after regrading Is completed
but the operator Is not relieved of his
responsiblity to control erosion. Thus,
annual plants, mulches, soil stabilizers
or a combination of materials that will
control erosion, could be determined
acceptable by the regulatory authori-
ty.

The cropland requirements of this
Section ire intended to apply to land
that is used as cropland but Is not
prime farmland. The success of revege-
tatlon of this cropland Is based on pro-
duction. The period of responsibility,
five or ten years, Is to start at the time
of initial planting of the crop that Is
to be used to determine success, That
.crop should be specified in the recla-
mation plan and should be one that
can reasonably be expected to be used
as a post-mining crop.

The crop production standard is to
be based on a reference area or other
standards that are based on the tech-
nical guides as approved by the regula-
tory authority. Production shall be
considered equal to premining produc-
tion if it is at least 90 percent of the
approved standard for the last two
years of the responsibility period. The
use of 90 percent of the approved
standard as the standard of success is
to allow for those climatic variations,
e.g., temperature, timeliness -of precipi-
tation, etc-, that 'may affect produc-
tion during the two consecutive grow-
ing seasons that production is meas-
ured to determine revegetation suc-
Cess.

When the area l4to be -developed for
fish and wildlife Management or for-
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eztland, the success of revegetation
shall be determined on the stocking of
trees, shrubs or half-shurbs, and
ground cover. Stocking rates are to
ensure establishment of live trees suf-
ficient in number to use the suiltable
and available growing space. When
fish and wildlife or recreation =e the
primary postmining land use, a pat-
tern of distribution varying in density
may provide a higher or better use
than when plant species are distribut-
ed more uniformly. Stocking standards
are required Instead of ylIed standards
(production) because of the number of
years required for trees to reach a
marketable age and shrubs and half-
shrubs toreach a size that allows a
direct measurement of yield as com-
pared to the production of a reference
area or technical guides on production.

The ground cover of areas to be used
for fish and wildlife management or
forectland must be at leas percent
of the ground cover -of the reference
area vth 90 percent statistical confi-
dence to be considered acceptable, or,
if the regulatory authority determines
that another amount of ground cover
will control erosion, that amount can
be determined acceptable.

The ground cover requirement is re-
duced for areas to be used for fish and
wildlife management aid forestland
because the use of grass and legumes,
vhen used for site protection, hasdis-
couraged tree planting (Plass, 1978, p.
59). Fla s (p. 60) nlso states that shrub
species are desa--ble components of a
vegetative cover on sites where forest-
ry and wildlife uses are contemplated,
and Vogel, (1973, p. 204) states that
herbaceous vegetatIoncovering 70 per-
cent or more of the ground will strong-
ly complete with trees planted at the
same time. This degree of ground
cover approximates standards required
in Section 816.116(d) (1) and (2).

The operator Is required to maintain
fences, If they are necessary, and to
manage properly the revegetated area,
and may be required by the regulatory
authority to conduct periodic measure-
ments of vegetation, soil and water
when the regulatory authority deter-
mines that the management practices
and measurements are essential to
assure compliance with these regila-
tions and achievements of vegetative
success. The practices and measure-
ments may be required for the dura-
tion of the period of responsibility.

This Section provides for the use of
a fixed standard for determining suc-
cess of vegetation when permit areas
are 40 acres or less. To be eligible the
operator must have a permit for 40
acres or less and the permit area must
receive more than 26 inches of annual
precipitation. The use of the standards
n Section 816.116(d) Is contingent on

meeting the above requlrements and
obtaining the regulatory authoritys
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approval to use the standards of this
Subsection when determining success
of revegetation.

The operator will be required to
maintain a minimum of .70 percent
ground cover for five consecutive years
on areas planted to herbaceous species
as will as areas planted to herbaceous
and woody species. When woody
plants are part of the postmining land
use, a miminmum stocking of 400 woody
plants is required per acre. A mimi-
mum of 600 woody plants is required
per acre on steep slopes. Success of
stocking is to be determined at the end
of the five year period of responsibili-
ty. The basis for the ground cover re-
quirement is discussed in the preamble
of Section 816.117. The regulatory au--
thority may set more stringent stock-
ing and ground cover standards if they
are required to prevent pollution, pro-
tect quality of the environment and
health, safety and general welfare of
the public. Since local and regional re-
forestation practices vary in the rec-
ommended number of trees per acre, it
is believed the minimum, of 400 trees

. and shrubs will provide sufficient
flexibility to satisfy most regionally
recommended reforestation practices
and allow the regulatory authority to
increase the number of trees per acre
when local reforestation practices war-
rant.

These regulations will allow for the
flexibility required, as a result of the
diverse climatic and soil conditions, to
properly measure the different vegeta-
tive types that are found in the
mining areas.

1. Many commenters argued that
the reference drea concept is not prac-
ticable, that other established proce-
dures and proven techniques should be
allowed to determine success of reve-
getation, that measurement tech-
niques should be left to the approval
of the regulatory authority and that
*rewording is needed for clarification.
USDA Forest Service and Soil Conser--
vation Service and USDI Bureau of
Land Management, Bureau of Indian
Affairs, Geological Survey, Bureau of
Mines, and Fish and Wildlife Service
currently have established technical
guides and proven techniques for de-
scribing rangeland sites and evaluating
the vegetative resource on the lands
they administer or serve. -The Soil
Conservation Service range site guides
and evaluation procedures described in
the National Range Handbook (1976)
are uniformally accepted and used for
assessment of the private lands
throughout the United States. The
National Range Handbook was pre-
pared for use by all rangeland manag-
ers interested in resource conservation
programs. Other federal agencies cited
above have- established and proven
techniques for evaluating success of
vegetation establishment, condition
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and trend. These data banks are fre-
quently relied-upon when seeking in.
formation on vegetation. Therefore,
th6 Office has decided to revise the
proposed regulation to allow for use of
other technical guides in place of ref-
erence areas to measure the success of
revegetation..-
- Section 81.6.116 has been rewritten
to provide an alternate to reference
areas. Section 816.116(a) specifies that
the Director will approve technical
guides from aknong those ijublished by
USDA or USDI which may be used in
lieu of approved references areas, as a
basis for determining whether the re-
vegetation is successful under the
standards in Section 816.116(b)(3).

Section 816.116(b)(1) was amended
to conform with the preceding Section
which now allows the regulatory au-
thority to use either reference areas or
other technical guides approved by
the Director for assessing ground
cover and productivity.

2., Several commenters suggested
changing the requirements of Sections

.816.116(b)(1)(i) and (ii) to maintain
vegetation equal to reference areas (or
other standards) to periods ranging
from two years to 10 or more years.
The regulations implement the time
periods specified in Section 515(b)(20)
of the Act so these requirements
cannot be changed.

3. Many commenters objected to the
requirement that ground cover and
productivity be equal to the standards
for each consecutive year of the re-
sponsibility period. They argue that
annual measurements are unnecessar-
ily expensive and such data from
newly established vegetation has little
utility. Further, it was requested that
the regulations specifically address
when the responsibility period begins.
Some suggest the only requirement
should be to achieve equal ground
cover and productivity by the end of
the responsibility period. Numerous
other time spans were considered both
at the beginning and the end of the
period. Since vegetative response
varies greatly due to a wide array of
factors, especially influenced by local
climate, several commenters indicated
that consecutive year measurement
should be required to couhteract the
effects of an extraordinarily good
year. -

Section 515(b)(i9) of the Act re-
quires establishment of vegetation at
least equal in extent of cover to the
natural vegetation and Section
515(b)(20) requires five or 10 years of
responsibility for at least that amount
of cover after the last major work as-
suring success. The Office interprets
this to mean that cover must meet the
standards at the start of the responsi-
bility period and cover and productiv-
ity must meet the standards at the
end of the responsibility period.

Therefore, the regulations were
changed to require measurements that
show vegetation at least equal to
standards for ground cover to initiate
the responsibility period and to stand-
ards for both ground, cover and pro-
ductivity for two consecutive years at
the end of the period. The consecutive
years should not immediately follow
augmentation practices but occur at
the end of the responsibility period to
minimize the effects of the augmenta-
tion.

4. Several commenters wish to allow
seeding, fertilizing or irrigation during
the responsibility period. Section
515(b)(20) of the Act specifies that the
period of responsibility extends for
five (or 10) years after the last year of
augmented seeding, fertilizing, irriga-
"tion or other work. Therefore, no addi-
tional seeding, fertilizing or irrigation
can occur after start of the period of
responsibility for determining success
of revegetation. If such augmentation
is necessary, then the period begins to
run anew. The augmented seeding, fer-
tilizing and irrigation does not apply
to cropland and pastureland that can
be expected to have a similar postmin-
ing use and which should bemanaged
in accordance with acceptable local ag-
ricultural practices.

5. Section 816.116(b)(2) was amended
to provide for the use of a wider range
of reliable source material when deter-
mining annual precipitation. To con-
fine the determination of precipitation
to the use of a small scale map would
not provide accurate information in
areas where precipitation averages are
highly variable in short distances,
such as mountains, mesas and valleys.
The regulations now include a list of
example materials that may be used as
source documents when making deter-
minations on precipitation.

6. Various commenters suggested
either increasing or decreasing the
percent, of cover and productivity re-
quirements of Subsection
816.116(b)(3). Further, some contend-
ed that success should be determined
on the basis of annual measurements
throughout the period of responsibili-
ty while others stated that success
should be based on measurements
taken the last year of responsibility. It
is believed that the 90 percent require-
ments for ground cover and produc-
tion is an equivalent measure of suc-
cess since there has to be a basic as-
sumption that productivity will contin-
ue to improve with time when the land
has been restored to the original pro-
ductive capacity. The additional in-
crease resulting from time will be due
to a combination of factors including
microbial activity and increased organ-
Ic matter content. Further, a two-year
minimum time base is required to ade-
quately assess the ability of a perma-
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nent vegetative cover to regenerate
and sustain plant succession.

7. Several commenters were con-
cerned that the use of introduced spe-
cies would reduce the overall produc-
tive potential of grazing areas. They
recommended additional phrases that
were intended to ensure that the use
of introduced species did not reduce
the overall -productive potential of an
agricultural unit by decreasing the
availability of native species. As a
result of these comments and com-
ments discussed in paragraph 9 of this
section, a -new paragraph was added.
Since Subsection (c) requires that in-
troduced species be compatible -with
the plant and animal species of the
region, the office believes these re-
quirements will assure that native spe-
cies are used when necessary to main-
tain the overall productivity potential
of an agricultural unit, especially graz-
ingareas.

In addition these commenters sug-
gested language that would require
that measures be taken to establish
native species when introduced species
are used to provide a quick, temporary
and stabilizing cover. Since the Act
does not inundate that all areas dis-
turbed by surface mining activities be
established in native species and the
regulations require that species be
native to the area unless the regula-
tory authority approves the use of in-
troduced species, the suggestion to re-
quire native species was not accepted.
However, -language has been added to
assure that measures are taken to es-
tablish permanent vegetation when in-
troduced species are used to providea
quick, temporary- and stabilizing cover.

S. Some commenters argued that
ground cover and productivity should
both be measured for all land uses.
The regulations, however, allow for
consideration of productivity alone, in
the case -of cropland, and for ground
,cover, together with stocking, in the
case of fish and wildlife habitat uses.
In all other cases, both ground cover
and productivity standards must be'
met. The office believes the com-
ment'er's suggestion would have result-
ed in onerous requirements unrelated
to sound reclamation goals. Under Sec-
tion 515(b)(20) of the Act, cropland is
to be restored without regard to
"cover," since -productivity is the ap-
propriate measure of, farmland suc-
cess. For fish and wildlife habitat, pro-
ductivity is less important than cover,
since the floral community provides
shelter to the animal communities, not
only food. An emphasis on productiv-
ity would unduly restrict post-mining
vegetation in a manner at variance
with § 515(b)C24) of the Act.

9. In response to comments, Subsec-
tion 816.116(bX3)Cl) has been modi-
fied. The proposed regulation required
that the previously mined area, as well

as the unmined portion of the mine
plan area, be restored to ground cover
equal to the ground cover of the best
topsoil of the mine plan area. Such a
requirement may inot be attainable on
that portion of the mine plan area
that has been previously disturbed
and would be cause for operators to
slp previously mined areas when re-
questing a permit. Thus, the previous-
ly mined areas would never be re-
claimed to their potential. This Sec-
tion has been revised to encourage
-vegetative improvement of the pre-
mined portion of a mining plan and, as
a minimum, to require revegetative
cover equal to that which existed prior
to remining. These requirements
should provide incentive for operators
to include within their mining plan
those areas that have been previously
distutbed. It will also encourage the
regulatory authority to recognize the
plant growth potential of the overbur-
den materials of the redisturbed area
and require the operator to utilize the
most favorable plant growth medium
existing in the redlsturbed area. The
operator may be required to improve
the plant growth medium over that
which existed prior to redisturbing the
area.

10. Commenters suggested that the
productivity standards for prime farm-
land be covered not In this general re-
vegetation Section but separately In
Section 823. That suggestion was
adopted to provide greater clarity.

11. Commenters argued that the
phrase "for any significant portion of
the mined area" was ambiguous and
should be deleted. It was further
argued that careful selection of sam-
pling or reference areas and nonblased
random sampling of them for produc-
tion and ground cover will produce re-
sults which will clearly show the
degree to which portions of the reha-
bilitated area do or do mot meet the re-
vegetation requirements. The Office
-agreed with these comments and this
phrase has been eliminated from Sec-
tion 816.116Cb)(3)(tl).

12. Comments on standards for tree
and shrub stocking suggested develop-
ing appropriate standards for assess-
ing ground cover success when herba-
ceous plants are used with woody
plants. The standards used to ae-_s
ground cover or productivity for other
postmlning land uses often reduce
-oody plant survival and growth. A re-
duction In ground cover will favor
better survival and Improve Zrowth.
This is particularly important for com-
-mercial tree species. The new Subsec-
tion 816.116(bX3)(iv) will provide a de-
sired reduction in ground cover while
providing acceptable erosion control.
The degree of reduction approximates
standards given in Section 816i16(d)
(1) and (2), and Is believed adequate to
stabilize the revegetated area.

13. A -commenter suggested that
Subsection 816116(c)(2) be changed to
require only annual soil tests to deter-
mine the amount of lime and fertilizer
to use as a topdressing. Since the pro-
posal would not necessarily have a uni-
vernal application and could eliminate
other potential testing needs, it -was
determined that this part of the regu-
lation should be retained. In addition,
the existing regulations encompass the
suggestion and Include other tests that
may be approved by the regulatory au-
thority.

14. Several commenters objected to
the 40-acre limitation of Section
816.116(d) while others proposed a
new Subsection for 40-acre permits in
areas that receive less than 26 inches
of annual precipitation. These regula-
tions will allow use of the referenc6
area concept where deemed necessary
without imposing it where it is not
necessary. The rewording of Section
816.116(a) has accommodated the re-
quest by providing for the use of the
reference area or technical guidance
procedures that are approved by the
regulatory authority,

15. Commenters argued that it was
not necessary that the standards of
Subsection 816.116(d) be m&t for five
consecutive years. They contended
that the important point Is that cover
be satisfactory when evaluated after
five full years from the last complete
reseeding effort. The Office concurs
that a critical point exists at the time
of release but to control erosion, it is
equally Important that the ground
cover requirements be maintained
throughout the 5 year responsibility
period. Therefore, no change was
made.

16. A number of commenters sug-
gested that the ground cover require-
ments of Subsection 816.116(dXC2) were
not adequate to control erosion'The
commenter's recommendations varied
from 70-90 percent. Since one of the
primary purposes of vegetative cover is
to stabilize the soil surface with re-
spect to -erosion, this suggestion was
accepted and the ground cover re-
quirements raised from 50 to 70 per-
cent This will allow adequate'area ad-
Jacent to tree seeding that is competi-
tion free. This competition free space
Is necessary for trees to survive and
grow. This final determination of
ground cover was based on USDA, Soil
Conservation Service Technical Re-
lease No. 51 (Rev. 2), that indicates
there would be about V less soil ero-
sion with 10 percent ground cover
than with 50 percent -ground cover.
This mJnImum percent ground cover
In paragraphs (1) and (2). does not
preclude the regulatory authority re-
quiring a higher percentage -hen de-
terinined necessary to correct specific
erosion problems.
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17. Commenters suggested that be-
cause the term "steep slope" was used
In Subsection 816.116(d)(2), It should
be defined. Since "steep slope" is de-
fined In Section 701.5, it does not need
defining in this Section of the regula-
tions. Further, it was suggested that
the definitions for-herbaceous species
and ground cover, be included In the
definitions in Section 701.5. Since
these terms have special application to
this Section they are retained in this
Section.

18. A commenter suggested the
phrase "grass like plants" should be a
part of the definition of herbaceous In
Section 816.116(d)(3). The Resource
Conservation Glossary, Soil Conserva-
tion Society of America, 1976, p. 25g,
defines grasslike plants as a "plant
that resembles true grasses, for exam-
ple, sedges and rushes, but is taxo-
nomically different." These species
occur in small amounts in some plant
communities. However, the Office also
recognizes that the frequency of oc-
currence of grasslike plants on a site
may be due to use or abuse of the
original vegetation of the site. Thus,
the occurrence of grasslike plants on
most properly managed sites would be
undesirable and the Office has reject-
ed the suggestion.

§816.117 Revegetation: Tree and shrub.
stocking for forest land.,

Section 816.117 sets standards for re-
forestation. The Section establishes
criteria for determining stocking of
commercial and non-commercial tree
species and shrubs or half-shrubs. The
tree or shrub must have been in place
for two years, be alive and healthy and
have at least one third of its length in
live crown to be countable toward the
degree of stocking. When multiple
stems resulting from root crown or
root sprouts occur only the tallest
stem that is over one foot high is.
countable toward the number of stems
per unit area.

To express the characteristics of a
woody plant community, the term
"stocking" was adopted since it is
widely used and is a generally accept-
ed term to describe the number of
woody plants or stems per unit area.

Two general woody plant forms are
usually recognized in a forest ecosys-
tem. These are trees, commercial and
non-commercial 'species, and shrubs
which include the half-shrubs. Each
should have separate stocking stand-
ards that recognize their respective
biological and ecological requirements;
therefore, the stocking- standards are
based on life form rather than geo-
graphical regions. This will allow for
the use of trees and shrubs on all dis-
turbed land as a* logical revegetation
alternative for the approved postmin-
Ing land use. The recognition of' the
two woody plant forms will provide an'

opportunity to develop a more diverse
plant community without interfering
with the postmining land use objec-
tives.

Section 816.117(b) sets forth the
minimum performance standards for
areas where commercial forest land is*
the approved postmining land use.
These standards require a minimum-
stocking of 450 trees or shrubs per
acre. In addition, -seventy-five percent
of the countable trees or bhrubs must
be of commerical species. Ground
cover on commercial forestland is to
be determined in accordance with Sec-
tion 816.116(b)(3)(Iv). The five or 10
year period of responsibility shall
begin when the ground cover is 70 per-
cent of the ground cover of the refer-
ence area with 90 percent statistical
confidence or when the regulatory au-
thority determines that the ground
cover is adequate to control erosion
and when the stocking is equal to or
greater than 450 trees and shrubs per
acre. The operator is required'at the
end of the responsibility period to pro-
vide documentation showing that the
standards for stocking of trees and
shrubs and groundcover have been ac-
complished on the revegetated area.

The minimum stocking standards for
commercial tree species were adopted
to recognize variances in proven refor-
estation practices and they provide an
acceptable minimum standard for
eastern and western conditions The
regulatory authority is encouraged to
increase the stocking rate when local
and regional reforestation practices in-
dicate that an increase is desirable.
Permitting the use of shrubs would
improve species diversity, enhance
wildlife habitat- and provide for the
use of nitrogen fixing nurse crops for
the commercial species.

The ground cover requirement is in-
tended to reduce excessive competition
'for woody plant seedlings since ground
cover is the logical criterion for assess-
ing potential competition. Vogel, 1973,
p. 204, states that "herbaceous vegeta-
tion covering 70 percent or more of
the ground will strongly compete with
trees planted at the same time." Thus,
the reduction in ground cover is appro-
priate to, mitigate the effects of com-
petition on woody plant survival and
growth; however, the ground cover
must be adequate to control erosion.

The minimum standards for areas
where woody plants-are used for wild-
life management, recreation, shelter
belts or forest uses other than com-
mercial forestland are set forth in Sec-
tion 816.117(c). An inventory of trees,
half shrubs and shrubs is to be con-
ducted on a reference area, and the
reclamation stocking and ground cover
must approximate those of the refer-
ence area. Additionally, local and re-
gional recommendations regarding
species composition, spacing ind

planting arrangements are to be used,
and tree and shrub stocking is to be
equal to or greater than 90 percent of
the stocking of woody plants of the
same life form on the reference area.
When the stocking requirements are
met and acceptable ground cover Is
achieved, the five or 10 year responsi-
bility period shall begin. Upon expira-
tion of the responsibility period, the
permittee must provide documenta-
tion showing that the stocking is equal
to or greater than 90 percent of the
reference area with 80 percent statisti-
cal confidence and that the ground
cover on the revegetated area satisfies
Section 816.117(b)(3)(iv).

The reference area Is tobe used to
determine vegetative composition of
the area prior to mining, This infor-
mation will enable the regulatory au-
thority to determine the extent to
which the postmining land use will im-
prove the area. The reduced ground
cover requirement, compared to that
contained in Section 816.116(b)(3), rec-
ognizes the need to reduce competition
from herbaceous species when estab-
lishing trees and shrubs.

1. Several reviewers expressed con-
cern that the introductory -paragraph
to Section 816.117 implied that' the
Section was restricted to commercial
tree species. Since the Act specifics'
the establishment of a diverse effec-
tive permanent vegetative cover of the
same seasonal variety native to the
area, this Section actually applies to
all woody plants, commercial tree spe-
cies, noncommercial tree species,
shrubs and half-shrubs. These com-
ments suggest the introductory para-
graph specifically Identify the scope of
Section 816.117. Differences in the bio-
logical and ecological requirements for
species within the woody plant life
forms preclude the use of one set of
standards for assessing woody plant
success. Therefore, a set of standards
was developed for commercial tree spe-
cies and one for the noncommercial
tree species, shrubs and half-shrubs.
The Section was revised to satisfy
these comments.

2. In response to a commenter, the
term "stocking," (the number of
plants per unit area), was adopted as
the measure to determine woody plant
success. This term is comparable to
the point count used in the California
Forest Practices Act and similar Acts
in Washington and Oregon. The crite.
ria for identifying individual trees or
shrubs to count as one toward meeting
the stocking requirements are retained
in Section 816.117(a).

3. Section 816.117(b) applies to those
areas planted with commercial tree
species. These are species recommend-
ed by local and regional reforestation
practices to provide at maturity specif-
Ic wood products. Several commenters
recommended a minimum stocking of
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400 to 450 trees per acre. The Office
believes that 450 trees per acre will
provide sufficient flexibility to satisfy
most recommended reforestation prac-
tices and allow the regulatory authori-
ty to increase the number of trees per
acre when local reforestation practices
warrant increasing the number2 Local
and regional reforestation practices
which are regularly used to achieve
specific forest management objectives
vary in the recommended number of
trees per acre. Public comments indi-
cated minimum stocking of 450 trees
per acre would be appropriate nation-
ally. Therefore, there is no need to
limit this Section to areas west of the
100th meridian.

4. A few comments relating to stock-
ing advocated planting species of trees
and shrubs useful for wildlife habitat
with the commercial tree species. This
would increase species diversity and
piovide opportunities for multiple use
situations of the site. Since no specific
number or percentage was proposed, a
limit of 25 percent of the average
stocking per acre was set. This per-
centage would provide about 400 trees
of commercial tree species per acre
which is the lowest stocking limit pro-
posed by the commenters.

5. _A commenter proposed deleting
the phrase "to achieve 90 percent sta-
tistical confidence for tree stocking
when determining the beginning of
the five to 10 year responsibility
period." This was adopted because
there will be adequate control over
stocking at the end of the five to 10
year responsibility period.
- 6. Comments were made about the
lack of standards to assess the adequa-
cy of herbaceous ground covers used
with woody plants. The standards for
other postmining land uses require a
ground cover that often reduces tree
or shrub survival and growth. Reduc-
ing ground cover to a minimum that
provides adequate erosion protection
will favor tree survival and growth.
Section 816.116(b)(3)(iv) has been
adopted in response to these com-
ments. The rationale for these stand-
atds is contained in the part of the
preamble relating to Section
816.116(b)(3)(iv).

7. Subsections 816.117(c)(1)(2) and
(3) apply to areas where commercial
tree species, non-commercial tree spe-
cies, shrubs and.half-shrubs are used
for wildlife habitat, shelter belts and
other forest use. Reference areas are
used to assess vegetation success since
they will describe natural distributions
of species, proportional distribution by
life forms and .woody plant stocking.
Standards for success of ground cover
in Section 816.116(b)(3)(iv) will apply.
The objective is to approximate spe-
cies diversity, seasonal variety and re-
generative capacity at least equal in
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extent to the natural vegetation of the
area.

8. A commenter stated that a forest-
ed area when deforested, will result in
a loss of blomass which requires many
years for replacment. This Is recog-
nized. The regulations have a self-re-
generative requirement for vegetation
and the operator is held liable until
the regulatory authority is satisfied
that the status required by the regula-
tions is achieved. When this is
achieved, as in successful reforestation
activities, the vegetation will continue
to increase and the former biomass
will be achieved in the future. No
change in this section was needed,
therefore.

§§ 816.131 and 816.132 Cessation of oper-
ations.

These Sections require persons con-
ducting surface mining activities who
cease operations on either a tempo-
rary or permanent basis to eliminate
safety hazards and assure environmen-
tal protection, including erosion con-
trol and mitigation of visual degrada-
tion. Authority for these Sections is
found in the Act in Sections 102, 201,
501, 503, 504, 509, 510, and 515.

Section 816.131(a) specifies that in
the event of temporary shutdown, sur-
face facilities, including such items as
equipment and storage facilities, that
are in areas where mining has not yet
commenced, shall be secured to insure
against hazard to the public health
and safety and to the environment.
One commenter suggested that oper-
ations should be allowed to temporar-
ily cease as a result of unforeseen cir-
cumstances without closing all surface
access to underground operations, and
that no notice to the regulatory au-
thority of temporary cessation be sub-
mitted. Section 816 applies only to sur-
face mining and the phrase "and close
all surface access opening to under-
ground operations" was deleted as in-
applicable, since underground mines
are regulated by Section 817.131. How-
ever, under paragraph 816.131(b), noti-
fication may be required since It will
astist in enforcement administration
and will enable the regulatory authori-
ty to evaluate closure plans in a timely
manner.

Under Section 816.131(b), the opera-
tor is required to advise the regulatory
authority of his intentions to tempo-
rarily cease operations. The operator
shall include in his cessation plans:
the total acres that will have been af-
fected, kind of reclamation to be done
prior to cessation and Identification of
those activities that will continue
during the temporary cessation. One
coinmenter contended that identifying
the activities which will continue
during the temporary cessation is un-
necessary. However, Section 101(e) of
the Act states that one purpose of the
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Act is to minimize, so far as practical
the adverse environmental effects of
mining operations. The provision in
Section 816.131(b) would assure notifi-
cation to the regulatory authority of
those activities which would protect or
mprove the environment and assure

that the provisions of this Section
were being met. It also would give the
regulatory authority the opportunity
to modify the plan if different meas-
ures were appropriate.

Several commenters suggested revis-
ing Section 816.131(b) by defining the
temporary cessation of operations in
terms of time (planned vs. inplanned)
as well as deletion of the statement of
activities that will continue during a
temporary cessation. The adverse envi-
ronmental effects from an operation
during temporary cessation of oper-
ation would be essentially the same re-
gardless of the fact that the cessation
was planned or unplanned. However,
4due to the nature of surface mining,
adverse weather, labor disputes, and
the coal market Itself, temporary ces-
sation of mining is relatively common.
Many of these temporary cessations
are brief, often a week or less. To elim-
inate relatively unproductive paper-
work, which would be both time-con-
suming and expensive and would place
a large burden on the regulatory au-
thority, the phrase "for a period of 30
days or more or as soon as it is known
that a temporary cessation will extend
beyond 30 days" was added to
816.131(b). OSM believes that in most
cases regulatory authorities may find
it difficult to respond to conditions in
a meaningful way in less than 30 days.
The plan which must be provided will
assure that environmental protection
measures necessary under the permit
will continue or that appropriate alter-
native measures have been brought to
the regulatory authority's attention.
This will facilitate meaningful evalua-
tion of the closure measures and
permit their modification if necessary.

Section 816.132(a) defines the oper-
ations which must be completed when
permanent cessation of surface mining
activities occurs. In order to fulfill the
purposes of the Act under Section 102,
which basically are the protection of
public health and safety and environ-
ment, complete reclamation is manda-
tory when an operation ceases. Addi-
tionally, this may deter an operator
from abandonment of the site, since
abandonment without proper reclama-
tion would constitute violation of the
performance standards and could lead
to bond forfeiture.

A commenter suggested changing
the language of 816.132(a) by deleting
the word "permanently" from the
phrase "or otherwise permanently re-
claim all affected areas." The statute
sets performance standards that re-
quire affected areas to be reclaimed.
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The word "permanently" doesn't
imply that the area cannot be redis-
turbed in a future mining operation,
only that the reclamation operations
on the site are completed in a manner
as to be permanent if no further dis-
turbances occur. Utilizing the word
"permanent" would not eliminate the
possibility of redisturbing the area in
order to facilitate future mining, al-
though under 816.59 this is not en-
couraged. Accordingly, the suggested
deletion was not made.

Under Section 816.132(b), removal of
facilities and reclamation of affected
land when cessation of mining occurs
is mandatory. Exceptions will be
granted for facilities required for envi-
ronmental monitoring or suitable for
the post-mining land use. This provi-
sion insures the public safety and envi-
ronmental protection as required
under Section 102 of the Act.

Several commenters felt the need to
change the language of 816.132(bY as,
proposed. They felt if the surface
mining activities are to cease perma-
nently, there should be no further sur-
face mining activities and, therefore,
no equipment should be left on the
site for continued surface mining ac-
tivities. Based orr these comments, the
provision was changed to delete reten-
tion of equipment for "continued sur-
face mining activities," since OSIM
does not wish there to be any ambigm-
ity. This Section applies at the end of
all operations at the site, and not be-
tween mining phases, which is covered
by Section 816.131.

§ 816.133 Postmining land use.
This Section sets forth criteria and

procedures for use by the regulatory
authority in determining premining
use of the affected area and approving
postmining land uses which are differ-
ent front premining uses.

Section 816.133 is divided into three
subparts., Paragraph (a) sets forth the
general requirement that the affected
area shall be restored to conditions ca-
pable of supporting ther premining use
or an alternative better or higher use.
Paragraph (b) sets forth criteria for
determining, premining user and-Para-
graph (c) sets forth the criteria for ap-
proval by the regulatory authority of
alternative postmining uses. As stated
In the definition Section (Section
701.5), any change of land use or uses
from one of the defined land use "cate-
gories to another constitutes an alter-.
native use which is subject to reguia-
tory authority approval under Section
816.13a or 817.133. The criteria in this
Section reflect Congressional recogni-
tion that, while surface coal mining
operations are normally a temporary
use of the land, it was necessary to
ensure that the affected area be re-
turned to a form and' productivity at
least equal to that of the land's pre-
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mining condition, and that the post-
mining condition be consistent with
the surrounding landscape and not
contribute to environmental deteriora-
tibn. (H. Rept. 95-218, 95th Cong., 1st
Sess. 93 (1977)). It also was the intent
of Congress to require submission of
sufficient. information in order to
evaluate an operator's pan and ability
to achieve the postmining land use.
(Id.)-These goals are intended to be ac-
complished under this Section togeth-
er with other Sections which require
,that certain information necessary for
land use decisions be included in the
permit application (Sections 779.22
and 780.23, for example). Under this
Section, alternative postmining land
uses may be approved by the regula-
tory authority when they are found to
be higher or better uses when com-
pared to the premining use in situa-
tions where the land will be returned
to approximate original contour; or an
industrial, commercial, agricultural,
residential, or public facility (includ-
ing recreational facilities) postmining
land use will be developed under a
mountaintop removal variance from
approximate original contour pursu-
ant to Sections 785.16 and 824.11; or
an industrial, commercial, residential
or public use (including recreational
facilities) postmining land use will be
developed under a steep slope variance
from approximate original contour
pursuant to Sections 785.16 and
826.15. The Office considers the crite-
ria for identification and achievement
of postmining land uses to be essential
for achieving the purposes of the Act,
and.for enabling the regulatory au-
thority to judge proposals as reason-
ably achievable and consistent with
land uses and planning in the sur-
rounding area. (Sections 515(c)(3)(B)
and (C) of the Act).

Authority for Section 816.133 is
found in Sections 102, 201, 501, 503,
504, 508 and 515 of the Act.

The following technical literature
was considered in developing this sec-
tion.

1. CIeckner, E. K. Highist Land Use
as a Planning Tool. Appraisal Journal,
215-223, 1969.

2. Rowlson, J. F. Zoning vs Alterna-
tive Value. Appraisal Journal, 513-517,
1963.

3. U.S. Dept. of Commerce. Zoning
for Small towns and Rural Counties.
U.S. Government Printing Office,
Washington, D.C. 1970.

4. Barlowe, R. Land Resource Eco-
nomics: The Political' Economy of
Rural and Urban Land Resource Use.
Prentice-Hall,'Inc. Englewood Cliffs,
N.J. 1958.

5. Steinbach, S. . Aesthetic Zoning:
Property Values and the Judicial Deci-
sion Process. Missouri Law Review, 35,
176-186:1970.

6. Frye, J. C. Geological Information
for Managing the Environment. I11i-
nois Geological survey, Environmental
Geology Notes 18, 1967,

7. Yelverton, C. A. The Role of Local
Governments In Urban Geology. In
Environmental Planning and Geology
in the Urban Environment, ed. by
Donald R. Nichols anfd Catherine C.
Campbell. U.S. Government Printing
Office, Washington, D.C. 1971.

8. Kusler, J. A. Open Space Zoning:
Valid Regulation or Invalid Taking,
Minnesota Law Review, 57:1, Novem-
ber 1972.

9. Heyman, I. M. Innovative Land
Regulation and Comprehensive Plan.
fijng. Santa Clara Lawyer 13, 1972.

10. Tourbler, J. and Westmacott, R.
Water Resources Protection Measures
in Land Development: A Handbook.
Water Resources, Center, University of
Delaware, Newark, Delaware. 1974.

11. Leopold, L, B. Hydrology for
Urban Land Planning: A Guidebook
on the Hydrologic Effects of Urban
Land Use. USGS Circular 554. U.S.
Government Printing Office, Wash-
ington, D.C. 1968.

12. Detwyler, T. R. and Marcus, M.
G. Urbanization and the Environment.
Duxbury Press. Belmont, Cal. 1972.

13. Livingston and Blayney, Inc.
Public Costs are Expensive in Hillside
areas. Poothills Environmental Design
Study, Report No. 3 to the City of
Palo Alto, Calif. Palo Alto Planning
Department. Palo Alto, Calif. 1970.

14. Flawn, P. T. Environmental Ge-
ology: Conservation, Land-Use Plan-
ning, and Resource Management.
Harper and Row. New York, NY 1970.

15. Coughlin, R. E. and Hammer, T.
R. Stream Quality Preservation
Through Planned Urban Develop-
ment. U.S. Government Printing,
Office, Washington, D.C. 1973.

16. McComas, M. R., Hinkley, I. C.
and Kempton, J. P. Coordinated Map-
ping of Geology and Soils for Land
Use Planning. Illinois Geological
Survey. Environmental Geology Notes
29.1968.

17. Moore, G. T. Emerging Methods
in Environmental Design and Plan-
ning. M.LT. Press. Cambridge,. Mass.
1968.

18. Johnson, A. H., Berger, J., and
McHarg, I. L. Landscape Analysis for
Ecologically Sound Land Use Plan-
ning. Department of Landscape Archi-
tecture and Regional Planning. Uni-
versity of Penna., Phila. PA 1978.

19. Thurow, C., Toner, W. and Erley,
D. Performance Controls for Sensitive
Lands. American Society of Planning
Officials Planning Advisory Service.
Report, Nos. 307, 308. Am. Soc. of Plan-
ning Officials, Chicago, II. 1975.

2G. Toth, R. Criteria in Land Plan-
ning and Design. Landscape Architec-
ture 62(1), 1971.
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21. Bartelli, L. J., Klingebiel, A. D.,
Baird, J. V. Heddleson, M. R. Soil Sur-
veys and Land Use Planning. Soil Sci-
ence Society of America and American
Society of Agronomy. Madison, Wis.
-1966.

22. McHarg, I. L. Design with
Nature, Natural History Press. Garden
City, New York. 1969.

23. Spicer, R..B. Increasing State
and Regional Power in the Develop-
ment Process. ASPO Planning Adviso-
ry Service Report No. 255. American
Society of Planning Officials, Chicago,
Ill. 1970.

1. A commenter suggested that pro-
posed Section 816.133 tended to de-em-
phasize the multiple use concept of
lanl restoration, in part, because the
land use definitions have been moved
from Section 715.13 of the initial regu-
lations (42 Fed. Reg. 62,681, December
13, 1977) to the definitions section of
the permanent program, Section 701.5.
The Officr considered adding the con-
cept of multiple use in Section
816.133(a)(1). Multiple land uses are
not prohibited by the, Act or the per-
manent regulations. In the absence of.
a prohibition and since emphasis on
multiple benefits from reclaimed lands
is already found throughout the regu-
lations (See, for example, Section
816.97 (fish and wildlife habitat) and
Sections 816.116-117 (forestry)), the
Office believes- that it is unnecessary
to reword Section 816.133(a) to specifi-
cally authorize multiple uses.

2. A few commenters suggested that
the "highest and best use" in deter-
mining postmining use of land which
has been mined and not reclaimed,
(Section 816.133(b)(1)), may not be
compatible with the back to approxi-
mate original contour requirement.
One commenter suggested that opera-
tors who are reclaiming previously
mined areas without governmental as-
sistance should be allowed to apply for
a limited variance under proposed Sec-
tion 826.13 (steep slope mining). The
Office considered adding language to
clarify that steep slope and mountain
top removal variances are available
under certain circumstances but be-
lieved it unnecessary because this is
clearly stated elsewhere in the regula-
tions. Approval of an alternative land
use does not itself relieve the operator
of the responsibility to return the land
to its approximate original contour.

3. A number of commenters objected
to the phrases "and has been properly
managed" in Section 816.133(b) and
"improper management" in Section
816.133(b)(2) because the level of pre-
mining management will be difficult
to ascertain and because proper man-
agement of surrounding lands is unde-
fined in the rules and is also inherent-
ly difficult to ascertain. Several com-
menters questioned whether an opera-
tor should be required to return land
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to a higher level of productivity than
existed before any mining. Several
commenters suggested adding lan-
guage which would require the regula-
tory authority to determine the extent
and reversibility of damage to land
which may have resulted from mis-
management. The Office considered
deleting Section 816.133(b)(2) and the
words "properly managed" In Section
816.133(b).

The Act's legislative history makes
clear that Congress did not intend for
the postmining use of land which had
been improperly managed to be limit-
ed to its most recent premining use.
Congress intended for the postmining
use of land to be based on Its "poten-
tial utility" for a number of uses
before mining, not some low use which
may have resulted from mismanage-
ment. (S. Rept. 95-128. 95th Cong., 1st
Sess. 76-77 (1977)). The Office believes
that It is possible to make useful dis-
tinctions between land under good and
poor management and that the several
characteristics of properly and im-
properly managed lands can be de-
scribed for most land uses. This infor-
mation together with the extent and
reversibility of damage to improperly
managed lands can be determined by
the regulatory authority. No changes
were made as a result of these com-
ments.

The Office has made two editorial
changes to Section 816.133(c). In the
introductory Paragraph of Section
816.133(c), the phrase "before perma-
nent abandonment" has been replaced
with "prior to the release of lands
from the permit area In accordance
with Section 807.12(c)." This change is
necessary to make it clear that resto-
ration in a timely manner must occur
prior to release of the performance
bond. Prior to this change, it was un-
clear when permanent. abandonment
occurred. The second change occurs in
Section 816.133(c)(9)(1) where the Sub-
chapter and Section references for the
appropriate performance regulations
were added for the convenience of the
reader.

4. A few commenters objected to the
entire structure of Section 816.133(c)
and recommended deleting everything
after the first sentence of Paragraph
(c). These commenters stated that the
criteria and procedures contained In
Section 816.133(c) incorrectly incorpo-
rated the provisions for obtaining var-
iances from original contour (Sections
515(c) and (e) of the Act).

Paragraphs one through nine of Sec-
tion 816.133(c) are necessary to ensure
that the proposed postnining land use
is reasonable, feasible and is planned
in accordance with the particular
needs of the area. These requirements
are based on Sections 515(b)(2). 515(c)
and 515(e) of the Act. The Office real-
izes that the criteria and procedures
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stated In these three Sections of the
Act are not identical. However, the
Office believes that the land use con-
cepts stated in these sections of the
Act are integrally related and that a
composite of these concepts is a rea-
sonable approach to setting forth the
regulatory requirements for approval
of proposed postmining land uses. As
stated in the Preamble to Section
701.5 with respect to the land use defi-
nitions, the Office believes that this
approach achieves the Act's purpose
of maintenance or enhancement of the
potential utility of the land for a vari-
ety of purposes, ensures consistency in
land use -decisions, and offers suffi-
cient flexibility to operators and regu-
latory authorities.

A few commenters suggested that
the introductory paragraph of Section
816.133(c) be changed to require ap-
proval of the landowner rather than
mere consultation. The Office recog-
nizes that regulatory authority ap-
proval for a postmining land use
which is in conflict with goals of the
landowner may present many prob-
lems. However, since the additional re-
quirement of landowner approval is
not authorized by the Act, these sug-
gestions were rejected and no changes
.were made.

6. A commenter suggested that the
Office promulgate a specific set of fac-
tors to be used in determining whether
a proposed land use will be compatible
with adjacent uses (Section

.816.133(c)(1). Alternatively, the com-
menter suggested that the Office set
out a series of guidelines for use where
no local land use plan is in effect.

These alternatives were considered
but no change was made in this Sec-
tion. Compatibility is and has been
traditionally determined through
planning, zoning and subdivision or-
dinances at the local and state level
(U.S. Dept. of Commerce 1970, pp. 4,
23; Cleckner, R K. 1969, p. 217 and
Spicer, R. B. 1970, p. 1). Inclusion of
specific requirements for determining
compatibility was rejected as having
the potential for undue interference
with existing governmental land use
functions.

7. A number of commenters suggest-
ed that the compatibility requirement
of Section 816.133(c)(1) vested an au-
thority in land use planning agencies
which such agencies do not ordinarily
have. These commenters suggested de-
leting all of Section 816.133(c)(1) and
replacing it with the requirement that
the proposed postmining land use not
be inconsistent with applicable land
use plans and policies. These corn-
menters apparently read Section
816.133(c)(1) as giving local land use
planning agencies a veto power in
permit determinations. This reading is
incorrect. Section 816.133(c) requires
that decisions on proposed land use
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changes, including compatibility, be
made by the regulatory authority.
These decisions are made after review-
ing the information, contained in the
application, including review of writ-
ten views of land use agencies and of
any approvals, such as for zoning
changes, where an approval is neces-
sary for the proposed use. The Office
does not believe that this section as
written requires clarification. The
land use regulations are intended to
supplement rather than create exist-
ing-land planning capabilities.

8. A few commenters objected to the
requirement, Section 816.133(c)(1),
that a written statement of the view 6f
governmental planning authorities be
filed with the regulatory authority
prior to mining. One commenter
stated that it will be difficult to secure
and file a written statement before
mining begins and that filing such a
statement would preclude the right of
the surface owner to change his or her
mind. Others suggested that the regu-
lations should place the burden to
comment on the governmental au-
thorities rather than place the burden
on the operator to secure the com-
ments. One commenter suggested
limiting the period during which state
and local authorities may comment to
60 days. All of these suggested alterna-
tives were considered by OSM

As to the written statement of views
of planning authorities, Section 508
clearly states that comments of these
authorities must be obtained as part
of the permit application, i.e, prior to
any mining. To ensure timely response
by these authorities, the Office has ac-
6epted the comment regarding the 60-
day period and has added that lan-
guage to the regulation.

Regardless of whether a written
statement of views is received within
the 60 days, the regulatory authority
is obligated to ensure that any neces-
sary approvals (e.g., zoning) are re-
ceived prior to approving the alterna-
tive land use. The 'Office believes that
subsequent changes in the proposed
alternative use, whether as a result of
the surface owner's desire or other-
wise, can be" accommodated under
other regulations. (See Section 788.11,
which provides that the regulatory au-
thority shall periodically review each
permit.)

9. A commenter suggested that the
written statement of views not be re-
quired where changes in agricultural
uses are involved because such a state-
ment is not necessary for changes in a
type of agricultural' use. Section
508(a)(3) requires such a written state-
ment without regard to the type of
land use proposed to be achieved. The
Office believes that an exceptiofi for
agricultural uses is, therefore, not per-
mitted by the Act. In situations where
land use .planning agencies do not
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have provisions for changes in types of
agricultural land use, they may so
state in their written views.

10. Several commenters thought
that the language of Section
816.133(c)(2) was inconsistent with the
requirements of the Act. Specifically,
it was suggested that the phrase "as
related to needs" be deleted. This sug-
gested alternative was accepted as
being more nearly in accord with the
Act. "Needs" has thus been deleted
from Paragraph 2.
1L ,A few commenters suggested that

the requirement in Section
816.133(c)(3) that "parties other than
the- person who conducts the surface
mining" supply letters of commitment
to provide necessary public services is
inappropriate in situations where the
operator chooses to incur the costs for
such facilities. The Office considered
revising this Section to allow the oper-
ator to supply the letter of commit-
ment to provide public services.

The Office views. "public services" as
only those services provided to the
community by public bodies (eg.,
schools, police protection) and not
those facilities which are traditionally
required to be -provided by the site de-
veloper (e.g., roads and sewer systems).
Viewed in this context, a letter of com-
mitment must necessarily come from a
public institution or an organization
regulated by such an institution.
Therefore, no change was made. -

A number of commenters objected to
the requirement for a letter of com-
mitment in Section 816.133(c)(4) while
a few commenters supported the re-
quirement. Several'commenters stated
that the requirement was unnecessary
because parties other than the opera-
tor are usually. not involved in the
planning and attainment of the use.
Others stated that such a requirement
obligated the operator to ensure the
financial success of the proposed use.
The 'following alternatives were con-
sidered in response to those com-
ments: (1) no change; (2) delete the re-
quirement for a letter of financial
commitment; (3) change the require-
ment to a letter of intent; (4) change
the requirement to a letter of commit-
ment which must be secured prior to
the release of the bond rather than
prior to the receipt of the permit; (5)
specify that the letter of commitment
be required "where appropriate."

The alternative of deleting the re-
quirement is untenable because the
Act requires that land use changes
must be practicable, involve no unrea-
sonable delay and that investment
must be insured. Formal evidence of
financial feasibility is the most direct
way of meeting these statutory re-
quirements. Similarly, a letter of
intent, which is not a. legally binding
document, will not ensure financial
feasibility. The fourth alternative,

letter of commitment prior to release
of the bond, was rejected based on leg-
islative history which demonstrates
that commitments and assurances con-
cerning postmining use must be given
prior to issuance of a permit. (HR. 95-
218, 95th Cong., 1st Sess. 94 (1977)).
Congress considered financial capabili-
ty a prerequisite for Issuance of a
permit. (H. Rept. 95-218, 95th Cong.,
1st Sess. 124 (1977)). The fifth alterna-
tive, qualifying the letter of commit-
ment requirement with the words "If
appropriate" is feasible If "appropri-
ate" is well-defined., In the context of
this subparagraph, - "if appropriate"
excludes only those operators who are
going to do both the mining and the
development of the postmining land
use from obtaining a letter of commit-
ment from third parties. Release of
the operator bond, in such Instances,
will be contingent on fulfillment of
the postmining land use obligation.

In these cases, the letter of commit-
ment must still be provided as a part
of the permit application but it may
be signed by the operator. The Office

- has determined that the fifth alterna-
tive will protect the interests of the
public and allow operators the neces-
sary flexibility. Accordingly, the words
"if appropriate" have been added to
Section 816.133(c)(4).

12. Several commenters suggested
that Section 816.133(c)(5) goes beyond
the authority of the Act in allowing
"other appropriate professionals" to
design postmining land uses. A few
commenters suggested expanding the
language to specifically include land-
scape architects. The following alter-
natives were considered: (1) no change,
(2) delete reference to "other appro-
priate professionals"; (3) specificAlly
designate that other professionals may
perform certain duties and retain the
language of the Act that registered
professional engineers perform certain
functions. The Act requires that a reg-
ister.ed engineer "assure the stability,
drainage, and configuration necessary
for the intended use of the site,"
Other professionals will be required
depending on the nature of the pro-
posed use. The Office believes that the
analysis and development of the post-
mining plan requires more than
merely an assurance of stability, drain-
age and configuration necessary for
the intended use of the land, and will
require the assistance of professionals
other than the registered engineer.
(McHarg, I. L., p. 32), The existing lan-
guage allows a desirable degree of fleX-
iblility and satisfies the statutory re-
quirements of assurance. Therefore,
no change was made.

13. A commenter suggested deleting
Section 816.133(c) (7) (which requires
that the proposed land use not involve
unreasonable delays in reclamation)
on the basis that the postmining land
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use itself constitutes reclamation. The
Office considered two alternatives in
response to this comment: (1) delete
Section 816.133(c) (7), and (2) revise
this Paragraph to to clarify possible
differences between reclamation (e.g.,
final grading and revegetation) and
the final postmining land use.

Under some circumstances, there
may be a substantial amount of time
between completion of mining and the
ultimate establishment of the pro-
posed use. This rule is designed to
ensure that such circumstances do not
result-in delaying final grading and re-
vegetation necessary to prevent ero-
sion, though this revegetation may not
represent final land use. The Office
believes that this is necessary to avoid.
possible adverse environmental harm.
Thus, no change in Section 816.133(c)
(7) was made.

14. A number of commenters object-
ed to the requirement in Section
816.133(c) (8) that necessary approval
of measures to prevent or mitigate ad-
verse effects on fish, wildlife and relat-
ed environmental -values be obtained
from "appropriate State and Federal
fish and wildlife management agen-
cies." Section 515(c)(3)(D) of the Act
allows any State or Federal agency
which the regulatory authority deter-
mines to have an interest in the pro-
posed use to review and comment
within 60 days of notice. The Office
believes that fish and wildlife manage-
ment agencies may have such an inter-
est and should be allowed an opportu-
nity to comment on the plan. This
subparagraph has been revised to clar-
ify that approval by the regulatory au-
thority is required but these agencies
must be given an opportunity to-
review and comment on the plan. A 60-
day review period has been added as
required by the Act.

15. One group of commenters sug-
gested that Section 816.133(c)(9) be
entirely deleted. They felt that the re-
quirement for a commitment to assure
sufficient crop management after
bond release resulted in the operator
being held responsible past the limita-
tions of the applicable performance
bond and adversely affected the land-
owners' rights to freely exercise their
options for management or use of
property. A's a result of these com-
ments, the Office considered deleting
this requirement but made no change
based on the following considerations.
The comments- are based on the miZ-
understanding that the operator -will
be held responsible for crop manage-
ment after bond release. It is clearly
stated in Section 816.133(c)(9)(i) that
the commitment may be obtained
from the operator, landowner or the
land manager, whichever is appropri-
ate. Since the Office expects that post-

..mining land use changes to cropland
will occur frequently (Pfleider, E. P.,
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p. 247-250), assurance of crop manage-
ment. water availability and topsoil
quality and depth are necessary to
ensure the feasibility of the proposed
use as well as to accomplish the Con-
gressional purpose of balancing coal
production and protection of agricul-
tural productivity. Such a use may not
be clearly feasible if It cannot be main-
tained after the operator's responsibil-
ity is terminated.

§ 816.150-816.176 Roads.
These Sections have been developed

to implement the permanent environ-
mental protection performance stand-
ards for the design, construction, utili-
zation. maintenance and restoration of
roads at surface coal mining and recla-
mation operations. These regulations
are promulgated to ensure that roads
at mine operations will not cause ad-
verse environmental effects or damage
to public or private property.

Authority for these Sections is
found in the Act in Sections 102, 201.
501, 503, 504, and 515 and 701.

The proposed permanent regulations
for roads appeared as Sections 816.31
through 816.39 on pages 41881-41883
of the FEDERAL R~roisrx on September
18, 1978. OSM has moved and ampli-
fied the proposed regulations to
permit additional clarity and flexibil-
ity and interpretation of the standards
to address environmental concerns re-
lated to mine roads, on more specific
terms than the version proposed on
September 18, 1978. in response to the
numerous comments received on this
subject.

The permanent road regulations In-
corporate the development of a three-
tier road classification system, The
definition of each class of road is
found In Section 701.5 and is based
upon planned volume of traffic, speed
and weight of the vehicle used outside
the pit area. The reader Is referred to
the preamble discussion for the defini-
tions of roads in Section 701.5 for an
analysis of certain issues relevant to
Sections 816.150-816.176.

The order of presentation of per-
formance standards for each road
class follows closely the sequence in
the proposed regulations; including lo-
cation, design and construction, drain-
age, surfacing, maintenance and resto-
ration.

The literature, State laws and regu-
lations, and other materials used in
preparing these regulations include
the following In addition to those
works cited in the preamble Sections
above which discuss Sections 816.41-
816.57 and in the text below:

1. Pfleider, E. P., editors, 1968, Sur-
face Mining, American Institute of
Mining Metallurgical* and Petroleum
Engineers, Inc., New York, 1061 pp.

2. Packer, P. E., 1963. Criteria for de-
signing and Locating Logging Roads
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to Control Sediment, Forest Science,
VoL 13, no. 1, 18 pp.

3. U.S. Forest Service, 1977, Forest
Service General Provisions and Stand-
ard Specifications for Construction of

'Roads and Bridges. Various paging.
(sometimes referred to as the "Forest
Service Handbook')

4. Kaufman, W. W., and Ault, J. C,
1977, Design of Surface Mine Haulage
Roads Manua4 U.S. Bureau of Mines
Information Circular 8785-68 pp.

5. Welgle, W. K., 1975, Designing
Coal Haul Roads for Good Drainage,
U.S. Forest Service, 23 pp.

6. West Virginia Department of Nat-
ural Resources, 1971, surface mining
reclamation regulations-Chapter 20-
6, Series VII, 37 pp.

7. U.S. Soil Conservation Service,
1975a, Engineering Field Manual For
Conservation Practices, U.S. Depart-
ment of Agriculture, Soil Conservation
Service. Various pagings

8. U.S. Forest Service. 1967a. Con-
structfian Specifications for Timber
Roads. U.S. Forest Service. pp 61-2
and 500-1.

9. "Steel Drainage and Highway
Construction Products"

10. American Association of State
Highway and Traffic Officials
(AASHTO), Standard Specifications
for Transporting Materials and Meth-
ods of Sampling and Testing. 1978s.

11. Linsley, R. K. Hydrology for En-
gineers. 2d edition, McGraw-Hill, Inc.,
New York, 482 pp.

12. U.S. Department of Transporta-
tion, Public Roads. March, 1978, VoL
41, No. 4, Albert Demlllo.

13. AASHTO, T-99.
14. AASHTO, T-180.
15. AASHTO, T-91.
16. Grim and Hill, 1974, Environ-

mental Protection and Surface Mining
of CoaL

Many comments were received
which stated that the proposed road
regulations were too rigid and were
not sensitive to varying physical condi-
tions, types of equipment using the
roads, the manner in which the road
would be used and maintained, and
what would be done with the road
before and after site abandonment.
051, considered these comments ex-
tensively in the development of per-
manent regulations and performance
standards. During the comment review
period OSM evaluated the various pro-
posed methods which were suggested
for classifying the various types of
roads used at surface coal mining and
reclamation operations.

For example, one alternative pro-
posed by several commenters suggest-
ed classifying roads by vehicular use;
such as main haulage roads traveled
by a wide variety and sizes of overbur-
den and coal hauling trucks and sec-
ondary roads used primarily by ancil-
lary' equipment for supervising and
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servicing the mine site equipment and
facilities. OSM considered that partic-
ular classification too restrictive, be-
cause many operations throughout the
Nation have multiple uses for most
roads within the mine plali and permit'
area, either for access to the mine op-
eration or between various operations
and facilities within the total oper-
ation, including* exploration areas;
mine pit areas; excess spoil disposal
sites; preparation plants; coal waste
disposal sites; water treatment facili-
ties; office and maintenance areas; and
others. Consequently, a larger portion
of the roads than necessary would be
required to be designed, constructed
and maintained to enable usage by the
largest hauling trucks in a two catego-
ry classification system.

One group of comments suggested
standards be developed for three
classes of roads: haul roads, access
roads and ancillary roads. The justifi-
cation given for the suggestion was
that this would reflect differences in
uses.

At the other end of 'the spectrum,
many comments were received which
emphasized that specific road specifi-
cations should not be required because
local and unique conditions would be
dealt with by the operator. The recom-
mendation was to limit the Federal
performance standards to generalized
guidelines and suggestions which
would then serve as the nucleus for
the State regulatory authorities to de-
velop standards unique to local condi-
tions. The underlying -thrust of com-
ments was that State regulatory au-
thorities should not impair or restrict
free thinking by the mine operator,
who would be the best judge to finally
-recommend the best method for road
construction, maintenance and recla-
mation. OSMi determined that such
general standards, incorporating broad
interpretation capabilities, would not
be consistent with the intent of the
Act or the rest of the regulatory
scheme. The legislative history dis-
cussed the environmental impacts as-
sociated with inadequate road con-
struction and reclamation practices-
(for example, see H.R. No. 95-218, p.
128). General provlsibns would not
ensure that the environmental con-
cerns would be satisfactorily met, in-
cluding ,such concerns as stabilization
of surface areas affected by mining
from water'and air erosion (Section
515(b)(4) of the Act) and ensuring that
the construction; maintenance and
postmining conditions of access roads
into and across the-site of operations
will control or prevent erosion and silt-
ation, pollution of water, damage to
fish and wildlife or their habitat, or
public or private property (Section
515(b)(17) of the Act). This recommen-
dation was, therefore, not accepted.

RULES AND REGULATIONS

Additional consideration was given
by 0SM to evaluating the numerous
rules, guidelines and specifications for
the design, construction, maintenance
and reclamation of, roads established
by Federal agencies, State regulatory
authorities and professional construc-
tion associations. For example, the
U.S. Forest Service and Soil Conserva-
tion Service have "evaluate'd erosion
problems and stream siltations from
logging and farming areas for many
years (U.S. Forest Service 1977, and
U.S. Soft Conservation Service
1975(a)); MSHA has developed regula-
tions for improving safety on mine
roads; State regulatory agencies have
developed a wide variety of regulations
for the design and use of haul and
access roads; and standards -for road
construction have been developed
through ASSHTO. A wide variety of
options were available from which to
generate a road classification system
comprehensive enough to ensure that
the environmental mandates of the
Act are satisfied, while providing
enough flexibility to permit the regu-
latory authority and the mine opera-
tor to consider local conditions and
problems. OSM developed, a three
tiered classification system by synthe-
sizing concepts, practices- and tech-
niques for the design and construc-
tion, reconstruction, utilization, main-
tenance -and restoration of roads. The
final regulations flopv from the pro-
posed regulations, and sources men-
tioned above including the-comments
received.

OSM concluded that the structure
of the proposed regulations was- basi-
cally sound. Accordingly, the structure
of the presentation has been retained.
However, OSM felt it should clarify,
within the regulations, the range of
standards appropriate for different
types of roads. OSM considered pro-
viding this range in a technical guid-
ance document or in this preamble dis-
cussion,1but rejected these alternatives
on the grounds that they would not be
as effective in achieving national simi-
larity of standards or in allowing oper-
ators to anticipate regulatory require-
ments under regulatory programs to
be approved under Subchapter C.

The reader should read portions of
the preamble of September 18, 1978
which discuss the proposed road rules
(43 FPDaRAL REGiSTER 41739-41740) for
a discussion of the bases and purposes
of the proposed rules.

A three class road structure was de-
veloped to cover every roadway within
the affected mine area with an appro-
priate set of performance standards
and design criteria. The most stringent
specifications were established for coal
transportation (Class I), because of
the generally large trucks used to haul
coal, the high frequency of trips and
the fact that coal hauling exists

throughout most of the life of the op-
eration. Associated with these criteria
is the fact that competent road design
and maintenance must be required to
minimize the erosion from the road-
way and resultant siltation of adjacent
-streams, to reduce impact on fish and
wildlife habitat and ensure that the
stability of the roadway to protect the
welfare of the public. In addition to
coal haulage, these roads are often uti.
llzed by excess spoil haulage trucks
and other heavy equipment.

Class II Roads are Identified as
roads' used for purposes other than
coal transport, but which will be In
service over a six-month period or
longer. These roadways experience use
similar to Class I Roads except often
for different purposes and usually of a
lesser volume, weight and frequency of
use. These roads would handle such
tasks as, but not limited to, haulage to
head-of-hollow or valley fills truck dis-
posal of coal processing waste; servic-
ing of major facilities including sedi-
mentation ponds, treatment facilities,
office and maintenance areas. These
roads require environmental protec-
tion standards similar to Class I Roads
although modified to reflect that the
duration of their use may be shorter
and the intensity less. It should be
noted that in paragraph 701(28) of the
Act a distinction is drawn between
roads used for different purposes
(there "access" and "haulage").

Class III Roads are roads other than
Class I Roads planned to be used less
than six-moniths. These roads would
often include those constructed for
such uses as exploration.

This classification procedure reflects
that variable environmental impacts
are to be realized by varying uses of
roads and the location of the roadway.
OSM believes that flexibility allowed
with this three-class road procedure
will enable the regulatory authority to
consider varying geographic, physio-

-graphic and environmental circum
stances, while providing appropriate
protection to the surrounding natural
resources and restoration of those
lands affected by the mining oper-
ations.

The organization of the regulations
for the three types of roads are as fol-
lows:

Class I Roads-Sections 816.150-
816.156.

Class II Roads--Sectonm 816.160-
816.166.

Class III Roads--Sections 816.170-
816.176.

The correlation between the drafted
proposed regulation and the revised
permanent regulation Is shown in the
following chart:
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PI ANZTsr REGULATIONS

Proposed
Subject permanent Class Class Class

regula- I H In
tions

General -. 816.31 816.150 816.160 816.170
Locatlon. 816.32 816.151 816.161 816.171
Design and

Construction
(including
erosion
control)- 816.33 816.152 816.162 816.172

Roads: Drainage 816.34 816.153 816.163 816.173
Surfacing- 816.35 816.154 816.164 816.174
7Amintenance. 816.951 816.155 816.165 816.175
Roads:

Restoration. 816.38 816.156 816.168 816.176

'Also includes: 816.31(a).

The preamble discussion has been
organized to permit a discussion of
comments received during the public
comment period for the proposed reg-
ulations and the resultant decisions
made by OSM, including accpmpany-
ing rationale and technical support.
The three road class types are dis-
cussed simultaneously for ease of com-
parison. However, when the comments
or changes in the regulations related
to a specific road class type, that indi-
vidual comment or change is identified
and singularly addressed.

§§ 816.150, 816.160, 816.170 General.
Proposed 30 CFR 816.31(a) would

have required that all roads, road
rights-of-way, and associated struc-
tures to be designed, constructed, uti-
lized and maintained and later re-
stored to control and protect against
erosion and siltation, air and water
pollution and damage to public or pri-
vate property. This paragraph was
modified to reflect the three road
classes, Class I Roads, Class II Roads
and Class III Roads, and now appears
as subsections 816.150(a), 816.160(a)
and 816.170(a), respectively. Direct ref-
erence to road rights-of-way and asso-
ciated structures was deleted since
they are incorporated in the definition
of roads in 30 CFR 701.5, and the use
of these terms here would be redun-
dant.

Paragraph (a)(1) of proposed Sec-
tion 816.31 would have required that
the best technology currently availa-
ble must be applied to reduce damage
to fish and wildlife habitat and to pre-
vent contributions of suspended solids
to streamflow or to runoff ouiside the
permit area. This provision now ap-
pears as paragraphs 816.150(b),
816.160(b), and 816.170(b).

Proposed paragraph 816.31(a)(2)
stated that roads must be removed and
the land disturbed reclaimed to the
approved postmining landuse-unless
approval for retention after mining
was obtained, maintenance assured
and drainage controlled. For Class I
Roads and Class II Roads these provi-
sions now appear as paragraphs

816.150(c) and 816.160(c), respectively.
Under paragraph 816.170(c), Class II
Roads must be completely removed in
accordance with 30 CFR 816.176.
unless the Class III Road Is on the lo-
cation of a proposed Class I or II Road
which will be constructed within six
months after the Class I Road Is
built. Since Class III Roads are, by
definition, roads in existence for less
than six months, there are no provi-
sions for retention of such roads as
part of the post-mining land-use. OSM
believe that Class III Road design
would present environmental risk over
the long term If the road is not main-
tained or removed. Accordingly, the
roadway may only be permanently re-
tained if it is brought up to Class I or
Class II standards.

Many comments were received as-
serting that the draft permanent regu-
lations for road design and construc-
tion were too restrictive and did not
allow adequate flexibility for site spe-
cific conditions to be considered. The
proposed regulations established mini-
mal design and construction criteria
which the regulatory authority could
use to ensure that the provisions of
515(b)(4), (10), (17) and (18) of the Act
would be met. The only differences
provided were dependent on road life
expectancy. The permanent regula-
tions have been expanded to more
clearly enable road design and con-
struction to be established based on
the proposed use of the road and the
volume and size of the equipment
using the road, which bears more di-
rectly on design needs 'than mere
length of useful life.

Class I Roads. Class II Roads and
Class III Roads must now be designed
in compliance with the criteria set
forth in 30 CFR 816.151-816.156. 30
CFR 816.161-816.166 and 30 CFR
816.171-816.176, respectively. These
performance standards are the mini-
mal requirements which must be met
to protect the surrounding environ-
mental resources.

Paragraph (d) of Section 816.150 re-
quires the Class I Roads to be de-
signed by registered professional engi-
neers in keeping with the Act's prefer-
ence for these professionals for design
of critical structures and Important
plans. See SecElons 507(b)(14) and
515(b)(10)CB)(il) of the Act. for exam-
ple. However, no such requirement is
made for Class 11 and Class III Roads.
Since the risks from such roads are
less, the added expense may not be
Justified. *

OSM considered various comments
which asserted that the rigidity of the
proposed regulations would make
them unduly burdensome. OSM is con-
vinced that strict compliance with the
proposed regulations could, In some
cases, have caused more harm to na-
tional goals than if no requirement or

remedial action were necessary. In the
cas6 of existing roads, costs to bring
structures immediately into compli-
ance with performance standards (not
even design criteria) may be prohibi-
tive in some cases, and operators
might, in the extreme case, opt to
abandon their mines before a State
program is approved. The reader is re-
ferred to the preamble discussions of
701.11(e), 780.12 and 786.21, for a dis-
cussion of the general applicability of
the requirements of 816.150-816.176 to
existing roads.

It has been asserted that site-specific
terrain may make strict compliance
with grade or other requirements
result in roads which unnecessarily
meander for miles or which involve
the movement of inordinate amounts
of topsoil, soll and rock materials.
OSM believes that appropriate exper-
tise and local knowledge exists in the
different States. For example, every
State has a road or highway depart-
ment which is familiar with a wide va-
riety of conditions throughout the
State demanding special consideration.
In unique situations such as areas
highly susceptible to landslides, their
guidance and knowledge would prove
Invaluable.

Accordingly OSM has allowed design
flexibility for Class I and Class II
Roads when two mandatory require-
ments are satisfied (Sections
816.150(d)(1) and 816.160(d)(1)). First,
the burden of proof for requesting al-
ternative design and construction
specifications rests with the operator
or permit applicant. It must be shown
to the satisfaction of the regulatory
authority that the proposed alterna-
tive will be as environmentally sound
and as structurally stable as the crite-
ria required in the permanent Federal
regulatory program. Secondly, OSM
has required that the request to
employ alternative specifications be
certified by a registered professional
engineer. This requirement is neces-
sary because the minimum perform-
ance standards are established on
sound technical lmowledge, the sup-
port for which is presented In the fol-
lowing discussions. Alternative stand-
ards and criteria must be established
on similar knowledge.

The request for approval of an alter-
native should include at a minimum,
the necessity of the request, a descrip-
tion of the intended use of the road
structure, comparison between the
minimal requirements and proposed
alternatlve(s), and the technical crite-
ria supporting the reliability of the
new specifications in complying with
the minimal environmental perform-
ance standards.

Sections 816.150(dX1), 816.160(d)(1)
and 816.170(d) provide that the design
of the road must be based on its antici-
pated use. This provides a criterion
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upon which the regulatory authority,
the public and OSM can evaluate the
design and determine its appropriate-
ness. This criterion does not constitute
a separate variance from the specific
performance standards which follow,
but merely a means of evaluating the
specific designs offered as fulfilling
those standards.

In addition, § 816.170(d) specifically
focuses the attention of the operator
and the regulatory authority on' the
fact that Class M standards are de-
signed for low-usage roadways, and If
heavier traffic is anticipated the de-
signs must be upgraded, as appropri-
ate, from the minimum standards of
Sections 816.171-816.176.

§ 816.151, 816.161 and 816.171 Location.
These Sections derivefrom proposed

Section 816.32. For clarity, -each sen-
tence in the proposed version is now a
separate paragraph.
I The first sentence of Ithe' proposed

version required- that all roads be lo-
cated on ridges or the flattest and
most stable slopes to minimize erosion,
as in OSM's interim program, 30 CFR
715.17(l)(2) (42 FR 62688, December
13, 1977). One comment was received
which asserted that the flattest slope
within a region may not necessarily be
the logical location for a road. The ref-
erence to flattest slopes incorporated
two concepts; namely, traditional flat-
ter slopes on surface would be under-
lain by competent rock, such. as river
benches, suitable for location of high-
ways and railroads and secondly, the
intent was to minimize the necessity
of excessive road cuts. However, haz-
ardous results could occur if, for ex-
ample, a flat slope located on a hillside
were potentially slide prone. A region
characterized by an undulating sur-
face will also contain areas which
could be'composed of transported ma-
terials, rock and soil, and swamps
(USFS 1974, Sec. 21.3). Obviously,
these deposits would not be regarded
as the most stable or competent sites
for the location of a road. The stabil-
ity of rock out-crops and unconsolidat-
ed deposits is dependent on the char-
acteristics of the rock or other soil in-
cluding bearing strength, physical and
chemical properties, degree of decom-
position, presence of water and- other
properties (Pfliedler, 1968, pp. 773-
779). The siting of a road is extremely
Important because parent or original
land surface including excavation
down to competent stratum serves as
the subgrade or subbase of the road
(USFS, 1974, Sec. 21.83). A stable sub-
base is fundamental to road design
(Kaufman and Ault, 1977, p. 19). OSM
has rewritten the language and the
final rule eliminates the requirement
to use the flattest slopes in all cases
and now. requires only that roads be
located on ridges or the most stable

available slopes. All classes of roads in
30 CFR 816.151(a), 30 CPR 816.161(a)
and 30 CFR 816.171(a) are to be locat-
ed on the most stable surfaces. Elimi-
nation of the requirement to use the
flattest slope may reduce road length
in some Instances, which will reduce
the total area disturbed by the oper-
ation.

OSM is not changing the standard
for the interim program at. this time,
because it believes the added siting
flexibility in the permanent program
presents a low hydrologic risk only be-
cause of controls in the permit and
bond requirements, which are not part
of the interim program. Roads on
other than the flattest slope can result
in excessive disruption of runoff pat-
terns unless controlled by careful
planning and review as required in the
permanent program through the
permit process.-

Paragraph (b) prohibits the location
and construction of roads in stream
beds or drainage channels to imple-
ment Sections 515(b)(18) and
515(b)(10) of the Act. The draft lan-
guage has been expanded to include
intermittent as well a s permanent
streams to further protect 'all stream
beds and drainage in compliance with
the intent of 515(18) of the Act which
is clearly not limited to permanent
streams. The siting of roads or other
travel routes immediately adjacent to
or in stream channels may destroy the
aquatic life, rutting causes changes in
channel ways and downstream chan-
nels (USFS, 1977, Sec. 24.48).

Stream fords are prohibited by para-
graph (c) unless the regulatory au-
thority ipproves their use and if the
utilization of the ford will satisfy
515(b)(18) of the Act. Subsections
816.151(c) and 816.161(c), for Class I
Roads and Class II Roads, respective-
ly, permit fords only on a temporary
basis for the construction of an ap-
proved structure. OSM recognizes the
envlronmeital damage caused by low
frequency fording during construction
of a bridge or culvert. However, the
long-term benefits of the structure
outweigh the short-term disturbances
to the stream during the short period
of construction. Similar standards
have been adopted by the U.S. Forest
Service (USFS, 1977, See. 100.42 and
Sec. 22.4). Section 816.171(c) provides
that Class I Roads may not ford pe-
rennial streams, but may ford ephem-
eral and intermittent streams provid-
ing -the fords will not aggravate ero-
sion or increase sediment loads in the
streams or have adverse effects on fish
and their habitat or other environ-
mental values. Due to the short-term
life and low frequency use of Class I
Roads as compared to the long-term
life and high frequency use of Class I
and Class H Roads,OSM believes that
fording of intermittent or ephemeral

streams by a Class III Road will have
minimal environmental degradation,

_No data to the contrary has been pre-
sented to the Office. However, during
adverse climatic conditions the Class
III Road should be closed, because of
the high risk of siltation and erosion.
It is the intent of OSM that Class III
Roads reduce stream crossing to a
minimum by utilizing higher terrain
locations such as meandering with the
terrain as is the standard in some eX-
isting Federal and State programs
(USFS, 1977, Seq. 24.3 and Sec. 72,2
and W.Va. DNR, 1971, Sees. 20.6 and
5.09).

Several comments were received
which requested clarification of the
term "nonflowing stream" which was
used in the proposed version of the
regulations relating to stream fords.
The commenters asserted that -this
term would severely limit access Into
mine permit areas. OSM has deleted
the use of the term. OSM believes that
roadways should be designed and con-
structed in a manner to prevent dete-
rioration of all streams and associated
habitats and to be consistent with the
language of other sections of the rules,
which use the 3 road classification
system. Fording is permitted only on a
temporary basis to permit the con-
struction of appropriate structures
such as culverts. bridges, etc. Since the
term "non-flowing" is not defined in
the regulations It has beer deleted and.

'the prohibition 1as been extended to
all streams for Class I and Class II
Roads and to perennial streams for
Class III Roads.

Several commenters asserted that
OSM has no statutory authority for
prohibiting stream fords. Sections
515(b)(10), (17), (18) and (24) of the
Act all authorize this restriction,
which represents sound technology to
prevent increased sedimentation, con-
trol erosion, prevent water pollution,
prevent damage to fish and wildlife
and their habitat and to prevent serl-
ous alteration of streamflow.

One commenter asserted that
stream fords might cause less damage
than construction of crossings over
the stream. However, no data or other
technical basis for this assertion was
offered. The short-term disturbance
caused by stream crossing construc-
tion of structures will avoid long-term
disturbance of the stream bed. Like-
wise, such structures eliminate envi-
ronmental problems caused by adverse
weather conditions. Other com-
menters emphasized their views that
stream fords create serious environ-
mental risks. OSM believes that the
purposes of the Act are best served by
prohibiting stream fords, except as au-
thorized under paragraph (c).

One commenter suggested additional
language be added to the proposed
rule, to read "All other stream cross-
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ings shall be made using bridges, cul-
verts, or other structures designed,
constructed, and maintained to meet
requirements of this Section and other
applicable requirements". The ration-
ale offered for the change was that in
certain States, other applicable appro-
vals are required and that this Section
does not specifically require the State
requirements to -be applied. Section
505(b) of the Act ensures that other,
more stringent State requirements to
meet environmental parameters, are
to be construed as consistent with the
Act. Because of these provisions in the
Act, the additional language was re-
jected as unnecessary. However, a
St-ate program may include specific re-
quirements for showing of compliance
with other applicable State laws, so
long as such compliance does not au-
thorize or constitute a lower standard
of performance than required by these
rules.

One commenter objected to the pro-
posed language which became para-
graph (d), on the grounds that it
would have prohibited construction of
roads which increased downstream
sedimentation or flooding, which, if
literally applied, would have made
compliance in many instances Impossi-
ble. To be consistent with Sections
515(b)(10)(B)(i) of the Act, the lan-
guage has been changed, and minimi-
zation of downstream sedimefitation
or flooding is the requirement. This in
no way is intended to constitute a vari-
ance from the requirement that best
technology currently available
(BTCA) be used to prevent additional
contribution of suspended solids to
streamflow, or runoff outside the
permit area. However, there is a dis-
tinction between the requirement to
the BTCA and an outright prohibi-
tion, and for this reason the language
has been changed. -

Another commenter requested that
the prohibition in the proposed rule
be resolved by making it a prohibition
against "excessive" sedimentation.
This alternative resolution was reject-
ed because Df the inexactitude in the
term "excessive," which would make
uniform enforcement and interpreta-
tion difficult.

The proposed requirement not to
construct roads that increase erosion.
that appeared in the language which
became paragraph (d), has also been
deleted as redundant, in light of the
language in paragraph (a) of 816.150,
816.151, 816.170 and 816.171 and nu-
merous other provisions aimed to
achieve this end.

One commenter suggested that the
location rules be amended to apply
only to newly constructed roads. The
applicability of these rules to existing
nonconforming structures is covered
by Sections 701.11(e), 780.12 and
786.21 of these rules; and the reader is

RULES AND REGULATIONS

referred to the preamble discussion of
those provisions for OSM's disposition
of this comment.

One commenter suggested that any
haul road crossing major highways be
separated from the highway traffic.
This would require an operator to con-
struct bridges or other structures to
keep haulage traffic separated from
the public. OSM did not believe It
could place such a financial burden on
an operator with limited environmen-
tal benefits demonstrated. The burden
would be especially heavy in the east-
ern coal region where the larger
number of mines are of short dura-
tion. Public roads do receive protec-
tion under the Act and these regula-
tions by implementation of regulations
banning mining within 100 feet of
public roads (Section 761.11(d)).

However, Section 522(e)(4) of the
Act learly contemplates haul roads
joining, not crossing over, public
roads. Of course, the States can imple-
ment stricter controls on haul roads
than the minimum standards in these
regulations.

30 CFR 816.171(e) requires flagging
or stakes for on-site review by the reg-
ulatory authority. Precedent for this
requirement exists In other Federal
and State programs. (West Virginia
Department of Natural Resources, 20-
6, Section 5.01.) The rationale for
having a field location approval of
Class III Roads is an attempt to bal-
ance the operator's costs in plan sub-
missions and approvals, which can be
significant, against environmental pro-
tection needs in the case of those tem-
porary roads, with due consideration
for citizen participation (Section 102(W
of the Act), inspection by the regula-
tory authority and protection of the
public (Section 102(d) of the Act).

Class M Roads used for exploration
of coal, which remove 250 tons or less,
will not require approval by the regu-
latory authority. (Section 512(d) of
the Act and 30 CFR Part 776). Howev-
er, provisions for performance stand-
ards apply in accordance with para-
graph 512(a)(2) of the Act. The ap-
proval as exploratory roads are to be
field approved by the regulatory au-
thority in so far as possible.

Since there will be no detailed writ-
ten plan submission for Class MI
Roads, 30 CFR 816.171(f) has been
added to provide additional criteria for
disapproval of the flagged roadway by
an inspector if the road in an area is
not permitted because It is unstable or
where complete restoration cannot be
accomplished. Location of roads in
such areas is not allowed. This is In-
tended to protect against irreparable
environmental damage, particularly
with reference to assuring that post-
mining conditions will control erosion
and siltation, pollution of water,
damage to fish or wildlife or theln
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habitat or public or private property.
The location of Class MI Roads has
direct bearing on the level of restora-
tion to be accomplished and this Sec-
tion should help ensure compliance
with Section 816.176.

Paragraph 816.171(g) is intended ex-
plicitly to permit temporary roads nec-
essary for the construction of Class I
or Class II Roads. Before the roadbed
is laid and the major road is used in
mining, surveying and construction ve-
hices must have access to the planned
right-of-way. OSM believes this provi-
sion is necessary to assure that con-
struction of Class I and Class I1 Roads
might proceed expeditiously.

816.152, 816.162, 816.172 Design and con-
struction.

These Sections contain the provi-
sions which appeared in proposed Sec-
tion 816.33. Class I and Class 11 Roads
have specific design criteria, while the
standards are more general for .Class
I Roads.
Several commenters wanted a blan-

ket statement in the introduction to
this Section which would allow regula-
tory authorities to adopt or approve
other standards. The commenters said
the change would allow existing State
road standards to be used and would
allow for consideration for existing
nonconforming structures. The first
concern is now taken care of in the
"State window" concept of Section
731.13, and the second is covered by
the existing structures provision of
Sections 701.11(e), 780.12 and 7862L
Accordingly, no change was made
here. The reader is referred to the pre-
amble discussion of those other Sec-
tions.

Paragraph (a) is concerned with ver-
tical alinement. There are a few coal
mining-States that allow grades of 20
percent or more for mine roads. The
majority of the States, however, have
established 15 percent as the maxi-
mum grade (Bureau of Mines, 1977).
West Virginia does not allow mine
haulageways having sustained grades
exceeding 10 percent, with maximum
grade not to exceed 15 percent for 300
feeL These basically are the gradient
requirements for mine roads which
were proposed for comment on Sep-
tember 18, 1978, as Section 816.33.

Numerous comments were received
suggesting allowance of variances for
slte-specific conditions on the grade
requirements for vertical alignment.
Many of these comments were used in
developing the new requirements for
the three classes of roads which are
appropriately based on the volume of
traffic and the weight and speed of ve-
hices using the road. This approach is
based. in part, on U.S. Forest Service
1977. Sec. 24; Packer, P. Z, 1965 Fig. 1;
Kaufman 1977, p. 19. The Class I Road
has the same criteria as proposed in
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the regulations because Its primary
use is for coal haulage. The Class I
Road standard allows for a 10-percent
overall grade with 15-percent pitch
grade for 300 feet within any 1,000
feet. Support for this standard is
found in Weigle, W. K., 1966, p. 3.
'Kaufman, W. W. 1977, p., 4; Packer, P.
E. 1965 Fig. 1; and West Virginia De-
partment of Natural Resources, 1971
20-6 Section 502. It was recognized
that more -latitude was needed for
local conditions in the case of roads
other than coal haul roads, which may
be irrregulary used. Therefore the
Class II Road allows for a 10-percent
overall grade with a 15-percent pitch
grade up to 1,000 feet. These numbers
are the same as those used for similar
roads by the U.S. Forest Service (1977,
Sec. 21). Sep also, West Virginia De-
partment of Natural Resources 1971,
Section 5.02(c). The Class III Road
allows for, a 10-percent overall grade
with a 20-percent pitch up to 1,000
feet. See U.S. Forest Service, 1977, Sec.
21, and West Virginia Department of
Natural Resources, 1971, Section
5.02(c) which have similar require-
ments for lightly used roads.

One commenter objected to the use
of Kaufman, W. W. and Ault, J. C.
1977; U.S.B. of Mines, Information
Circular 8758 because It addresses
design criteria, from a safety stand--
point. However, design from a safety
viewpoint and from an environmental
protection viewpoint have much. in
common. OSM believes that to plan a
road, it is necessary to know the
amount of coal to be mined, the daily
haul, and vehicle equipment and prac-
tice, along with terrain data and envi-
ronmental concerns. Such information
allows analyses to determine the" re-
quired design speed 'and traffic
volume. The aim is to know the antici-
pated volume of traffic to be accom-
modated. A feasibility analysis then
can establish the width, alinement,
grade, surfacing, and Road Class to
fulfill the environmental, protection
requirements economically, including
providing protection from erosion.
Roads *incapable of safely handling
their traffic are likely to cause envi-
ronmental 'damage 'through surface
erosion, embankment failure, stream-
flow disruption,, and similar condi-
tions. Much of the approach in' 30
CFR 816.152, 816.162 and 816.172 is
similar to that of AASHTO's 1978
Standard Specifications for Transport-
ing Materials, and Methods of Sam-
pling and Testing, Part I, Specifica-
tions, p. 828; Part II, Methods of Sam-
pling and.Testing, p. 998, (9.4D); and
in U.S. Forest Service 1977, Sections
24. and 25, Design elements in these
publications underpin systems of mini-
mum standards for roads to be used
under similar conditions and for simi-
lar purposes as mine roads. Any inter-
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pretation that safety was the sole cri-
teria for OSM's selection would be in-
correct, OSM considered all comments
received on roads and based on exten-
sive examples of field performances
and engineering techniques generally
accepted by the engineering profes-
sion, opted to rely heavily on the U.S.
Forest Service Handbook, Section 24.
'This reference contains constraints
which a designer for environmental
protection goals has to accept, includ-
ing topography, soil characteristics,
land use, environmental characteris-

"tics, the design vehicle, and design
speed, to meet the objective of holding
soil in place on the constructed road
and to prevent silt movement into
streams.

One commenter suggested there Is
nothing in the Act which requires ar-
bitrary road grade limitations and sug-
gested substituting a general state-
ment. OSM determined such a broad
general statement would iot be con-
sistent with the intent of the Act to
provide minimum national standards
of protection. General provisions
would not ensure meeting satisfactori-
ly Section 515(b)(4) and 515(b)(17) of
the Act.

Many comments -were received sug-
gesting regulatory authority approval
for other road grades that are satisfac-
tory to control' erosion. Attention was
_called to existing roads that would be
required to be reconstructed to the
specified grades. OSM's reconstruction
requirements for -existing roads are
discussed in sections 786.21 and
701.11(e), and the reader is referred to
the preamble discussion for those Seb-
tions. -

Additional consideration was given
to evaluating 'grade requirements
based on volume of traffic, speed and
weight of vehicles, an approach ap-
proved and used by State Departments
of Transportation. OSM evaluated the
Various suggested State requirements.
OSM considered these requirements
too restrictive because of site specific
mine needs are not incorporated in ex-
isting State' Transportation Depart-
ment rifles and procedures. In part as
a result of this analysis, a national
three class road system wls evolved,
with standards for each road class and,
where appropriate, allowing the regu-
latory authority site specific excep-
tions when it is demonstrated by a
qualified engineer-that there would be
compliance with environmental stand-
ards. OSM's three class road system
incorporates rules, guidelines and
specifications from time tested Feder-
al and State agencies. See, for exam-
ple, West Virginia Department of Nat-
ural Resources, 1971; 20-6, Section
502; Packer. P.E. 1965; U.S. -Forest
Service 1977; Kentucky Department of
Natural Resorces 1974. , Section
350.151.

Some commenters recommended the
road grade standards provide no more
than a general requirement that roads
be "designed, constructed, and main.
tained In a manner which will do the
lesser damage to the environment and
tend to control erosion and disturb.
ance of the hydrologic balance." These
commenters argued there Is nothing In
the Act which permits arbitrary road
grade limitations. The greatest single
destructive factor In road construction
and maintenance is water (U.S. Forest
Service, Section 24.4). OSM's evalua-
tion determined the ability of water to
erode soil and transport sediment Is an
exponential relationship with -in-
creases in slope of the road. Rates of
erosion are greater on steeper grades
than on flatter grades. Overland flow
velocities are also greater in steep
grades and mass movements are more
likely to occur in steep grades. (Lins-
ley, Ray K., 1975, p. 401.) Accordingly,
specific grade limits-have been Includ-
ed.

One commenter suggested the over-
all maximum grade be Increased from
10 to 12 percent. The rationale was
that there would be less disturbed
earthwork and reduced discharge of
particulate matter Into streams. OSM
evaluated the two percent difference
although the commenter had not pro-
vided supportive facts. The proposal'
was not, accepted. OSM recognizes
that although less land might be dis-
turbed, the increased erosion and sedi-
mentation potential during major
storm events was considered to
outweigh the benefit of less disturbed
area. OSM believes the three class
road system provides environmental
protection with the flexibility and eco-
nomic benefits the commenter re-
quested.

One commenter suggested deleting
entirely the specific vertical alinement
and overall grade requirement on the
grounds that when erosional control
specifications are met,'there is no need
for these limitations. Sound engineer-
ing' design recognizes a balance be-
tween vertical and horizontal aline-
ment to enhance erosion control,
streamline drainage control and gener-
ally provide a more economic location.
(U.S. Forest Service, 1977, Section
24.11 and 24.3.) OSM evaluated the
standard and noted that the comment
had not provided supportive data to
demonstrate erosion control specifica-
tions which would assure the water
quality standards in 30 CIR 816.42
and 816.45 would be met. Design crite-

.ria are appropriate to assure achieve-
ment of performance standards (see In
Re Surface Mining Litigation, 452 F.
Supp. 327, D.D.C.. 1978). Accordingly,
OSM determined that the requested
deletion would not be consistent with
Section 515(b)(10) 'and 515(b)(17) of
the Act or the rules as enacted.
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Several commentars proposed dele-
tion of the entire road construction
and vertical alinement Sections on the
grounds that they would result in in-
creased length of road, additional cuts,

t'switchbacks, and drainage facilities,
twith greater environmental impact,
-poorer safety potential, and increased
costs. OSM determined that deleting
this basic requirement would not be
consistent with the intent of Congress
or ISections 515(b)(10)(17), (21) or (22)
of the Act. Environmental protection
requires minimum standards for road
construction. The legislative history of
the Act recognized the continuing and
long standing environmental problems
that roads present and mandates a
shift from past practices. The legisla-
tive history' recognized that roads de-
signed aIfd constructed under appro-
priate standards assure that environ-
mental objectives are met. Therefore,
OSM rejected this proposal to delete
the road construction and vertical
alinement Sections.

Several commenters urged the regu-
latory authority be. granted the right
to allow higher road grades. OSM eval-
uated this~proposal and believes that
the three class road system fulfills the
intent of the recommendation while
assuring that a "loophole" in not cre-
ated. OSM also believes requiring that
the design and construction or recon-
struction be certified or approved by
professional engineers and the oppor-
tunity to use alternative specifications
provides flexibility and still provide
protection from erosion.

Some commenters recommended dif-
ferent alinement requirements for
non-coal haulage vehicles and tempo-
rary roads used by four-wheel-drive ve-
hicles. OSM evaluated the suggestion
in terms of protection from potential
erosion and meeting water quality
standards in 30 CFR 816.42 and 816.45.
The comments were taken into ac-
count in developing the alinement
standards for Class UI Roads 30 CPR
816.162(a) and 817.162(a) and Class II
Roads 30 CFR 816.172(a) and
817.172(a). One commenter recom-
mended substituting the word "pro-
file" for vertical alinement. Both
terms may be used by engineers and
the term "vertical" is more clear.
Design standards and elements in U.S.
Forest Service 1977, Sections 24.11,
24.2, and 24.3 utilize the term vertical
as a national guide for qualified design
engineers. OSM considered both terms
and selected vertical alinement.

§§ 816.152(b), 816.162(b) Horizontal aline-
ment

As a result of comments received,
OSM evaluated the various proposals
for horizontal alinement. One com-
ment suggested greater latitude for de-
termining solutions to localized road
problems. The proper balance of hori-

RULES AND REGULATIONS

zontal and vertical alinement Is the
very backbone of road design, provides
erosion control, simplifies drainage
design, reduces encroachment on pe-
rennial stream channels, and In most
instances decreases the required
length of a bridge span, encourages a
uniform desired speed, Improves es-
thetics of the route, and generally
maximizes economic safety and envi-
ronmental results. As proposed, the
rules did not include the standard en-
gineering practice of horizontal aline-
ment. The U.S. Forest Service, which
contracts for or supervises 10,000 miles
of new road construction each year, re-
quires that horizontal alinement be
-considered concurrently with vertical
alinement, earthwork requirements,
and job management. (U.S. Forest
Service 1977, Sections 24.11 and 24.3.)
Class I and Class II roads have similar
volumes of traffic, speed, and weight
of vehicle standards as the multi-pur-
pose roads- subject to USFS require-
ments. OSM evaluated the alinement
standards and noted that roads built
to these standards, when adequately
maintained result in a road system
meeting environmental and esthetic
requirements. OSM feels the aline-
ment requirement will enable the reg-
ulatory authority to consider varying
site specific environmental require-
ments while providing appropriate
protection to natural resources.

§§816.152(c), 816.162(c), 816.172(c) Road
cuts.

These paragraphs set forth require-
ments for slope cuts which result from
road construction.

Some commenters felt that the pro-
posedil.5 safety factor for road cuts
was excessively strict. The Office rec-
ognizes that geotechnical analyses
used to demonstrate stability encom-
pass a wide range of considerations
with broad confidence limits. Other
geotechnical analyses with supporting
documentation can be used that would
ensure embankment stability. OSM
believes that for Class I and I Roads,
it would be technically unsound for
the regulatory authority to authorize
a lower safety factor under
§§ 816.150(d)(1) or 816.160(d)(1) with-
out cleai documentation that the
planned volume of traffic, speed and
weight of vehicles used in the design
would be far below that for normal
coal mine roads. US. Forest Service,
Section 24.26, recognizes the limits of
the geotechnical analyses used in a
laboratory, and does not intend that in
all cases areas that do not meet the 1.5
safety factor design criteria be consid-
ered unsuitable. However, the stability
of the cuts must be demonstrated so
that no significant environmental
harm, or harm to the public health
and safety Wll result. For Class MIr
Roads there Is no designed safety
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factor, because of low volumes of em-
bankment material and, low traffic
volume ratios.

A comment was received requesting
that the term "unconsolidated materi-
al" in paragraphs 816.152(c) and
816.162(c) be clearly defined. OSM be-
lieves that any number of arbitrary
limits could be established for this
term. However, OSM takes the posi-
tion that appropriate latitude should
be exercised to account for unusual
field conditions which may be encoun-
tered. When determining the required
slope angle In road cuts, consideration
must be given to the rock or soil mate-
vial. A road cut may expose a sand-
stone which Is highly friable or weath-
ered, In which case, a lesser slope
would be required to ensure the stabil-
ity of the slope. No definition has been
suggested to OSM. Several of the ad-
dressed comments immediately below
under road embankments also apply to
road cuts, as noted.

§816.152(d), 816.162(d) and 816.172(d)
Road embankments.

These Sections derive from proposed
Section 816.33(c).

Two commenters suggested that the
embankment standards, as well as the
road cut standards, be deleted, on the
grounds that the design criteria had
no relation to the environmental
standards that are to be met. They
argued the criteria would result In a
higher cost road that might reduce
maintenance cost but would provide
no environmental protection. OSM be-
lieves that assurance that the per-
formance standards will be met is best
provided by requiring minimum de-
signed criteria, and therefore the com-
menters suggestions were rejected.
(U.S. Forest Service, 1977 and Pflieder
on S.W., 1968, Chapter 9, 12 and 13.1-3
on p. 830.)

The Office does not agree that the
proposed design criteria of these Sec-
tions are not related to erosion and
sediment control. These requirements
are provided to ensure embankment
stability In general, thus reducing ero-
sion or mass wasting of fills and subse-
quent sedimentation of nearby
streams. The Office further believes
that although the required design cri-
teria requirements provide sufficient
flexibility for the regulatory authority
to meet local, unique or unusual situa-
tion, it may permit the operator to
further "tailor" the road construction
to local environmental conditions.

Some commenters suggested explic-
itly providing that the embankment
requirements apply unless a different
requirement Is approved by the regula-
tory authority. Other commenters ad-
vocated that each State use design cri-
teria Identical to that required by
their respective transportation depart-
ments. Because of the need for general
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national performance standards, OSM
has responded to these commenters
concerns by development of a three-
class road system with standards for
each class, and allowing the regulatory
authority for site specific exception
where equal results are demonstrated
by a qualified engineer. More strin-
gent statewide criteria will be allowed
under Subchipter C relating to ap-
proval of State prQgrams. '

Several , comments, were received
with respect to the proposed limita-
tion of road cut and embankment
s andards to roads which would be in
place and in use for more than five
years. The States of Kentucky and
North Dakota proposed changes to
this limitation, to provide the regula-
tory authority the ability to enforce
these requirements on roads that are
to be maintained for a period of less
than five years. These two States
argued that by having the require-
ment for roads in place less than 5
years will ensure stabilized and main-
tainable roads; and thus better protect
the existing hydrologic balance.

One commenter recommended that
the road embankment rules should
apply in all instances where the regu-
latory authority considers it advisable
or necessary. This commenter stated
that simply applying the proposed du-
ration of use standard would be too in-
flexible. The commenter recommend-
ed the. regulatory authority should be
given more discretion to determine the
need for applying construction crite-
ria. .

OSM .considered -these comments
and determined that volume of traffic,
designed speed, and weight of vehicles
provide a more sensitive index to con-
trol erosion. OSM's assessment is that
the ability of water to erode soil and
transport sediment sharply increases
with the slope of the road and this, to-
gether with. consideration of the com-
ments and the addition of design flexi:
bllity in the revised road regulations,
provided the basis for" altering the 5
year criteria (Packer, P.E. 1965, Fig.
1). The coal haul road, or other heav-
ily travelled roads no matter how long
in place, creates such a risk of environ-
mental degradation, through erosion,
slope failure and pollution, that the
construction requirements must
always apply. These requirements are
not deemed to be overly burdensome
and will present a high degree of envi-
ronmental protection. Other national
road standards (e.g., U.S. Forest Serv-
ice, 1977, Section 20), similar to these
apply to heavily traveled roads, no
matter how briefly in place.,

A maximum time limit of six months
was established, on 'a Class III Road be-
cause adverse environmental -impacts
of temporary roads has been shown to
be controllable with minimal design
criteria. The criteria is based upon the

limited traffic volume during the
period. All longer-term roads, with
their anticipated heavier traffic

'volume, must meet design criteria
specified under paragraphs (c) and (d),
or have alternative 'designs approved
under the strict standards bf 816.150
and 816.160.

Some comments 'were received ques-
tioning the requirements for keying
all embankmentg to be placed on side-
slopes greater than lv: 5h (20 percent).
The technique of keying was primarily
intended for embankment in rock, so
the phrase "or if in rock" was added
for clarification in- Class. I and II
Roads in meeting requirements similar
to those which led Congress to enact
Section 515(b)(22)(F) in the Act. The
keying -requirement is less stringent
for Class II than for Class I roads,
based on anticipated usage of the
roads.

A comment on the same Section
stating proper foundation preparation
does not ensure stability but increases
it. OSM agrees with this observation,
and -has substituted "increases" for
"ensure". The provision now more
closely parallels U.S. Forest Service
1977, Section 203.13.

Many comments were received
which expressed concern over the rigid
24-inch lift restriction proposed for
road embankments. The comments
recommended that greater flexibility
be permitted to .handle site-specific
conditions and that a maximum lift
thickness of four feet be inserted in-
stead of the 24-inch lift proposed on
Septembei 18, 1978. OSM originally
established the 24-inch lift as 'being a
representative ,maximum size utilized
in the thousands of haul and access
road embankments throughout Appa-
lachia, which were constructed by

'dozing road cut and fill-structures.
Consequently, many embankments

were compoged of soil, weathered rock,
soft shale and a portion of competent
rock Construction of embankments
with these materials in several States
(Kentucky, for one) must be on 12-
inch lifts. OSM recognizes that em-
bankments constructed of pit rock will
contain rocks of variable size.

In embankments constructed of
rock, lifts with a maximu vertical
height of 36 inches will be permitted
by these final rules with the final
layers of the subgrade conforming to
the 12-inch thickness requirement.
Such requirements have been adopted
without any serious problems by the
U.S. Forest Service and many State
highway' departments, and are consid-
ered standard construction practice
throughout the road building indus-
try. OSM has revised the standard to
allow a vertical lift of 36-inches where
necessary for'Class I and II Roads.
OSM has. not established 'lift stand-
ards for Class III Roads due to con-

struction procedures and the approprl-
ate performance standards for low
traffic volume ratios. (U.S. Forest
Service, 1977 (Sec. 203.13(b)).

One commenter suggested that the
term "nesting" In the proposed par'a-
graph (d) be defined with respect to
rock, because the term Is not standard
engineering or mining terminology.
OSM has deleted reference to the
word "nesting" by changing the word.
ing in Sections 816.152(d)(4) and
816.162(d)(4) tO read that "vold, pock-
ets* and bridging will be reduced to aminimum."

There were several comments object-
ing to the requirements of brdposed
816.33(c)(5) specifying a method for
compacting material in an embank-
ment. OSM believes that in the major-
ity of mine roads being constructed,
the compaction provided would be
with the hauling and leveling equip.
ment used in the actual construction,
and therefore retained the basic termi-
nology as proposed. However, OSM
recognizes that there should be flexi-
bility to allow .for an alternative
method and took this into account in
816.150(d) and 816.160(d).-Where the
design engineer demonstrates an alter-
native method of compaction resulting
in equal or better performance, the
method may be allowed by the regula-
tory authority. For analogous provi-
sions, see U.S. Forest Service 1977,
Section 203.13.

Some commenters objected to the
word "horizontal" in reference to lifts,
stating it is an unworkable condition
to require a horizontal lift placement
on a vertical road grade. OSM recog-
nizes that it would be impossible to
have a horizontal lift on grades great-
er thdn 3 percent and has changed the
language to read for Class I and II
Roads "spread in successive uniform
layers . . ."

Many commenters recommended
total deletion of provisions of the pro-
posed regulations which specified that
successive lifts not be placed upon the
previous lift until that lift achieved f
minimum density of 90 percent of
maximum dry density according to
ASSHTO requirements. The majority
of the concerns centered on the vari-
ability of the soil or rock type which
would be available for use as an em-
bankment fill. It \was asserted that fill
material consisting of large, blocky
rock such as a competent sandstone or
limestone could not be tested by the
proposed AASHTO T-99 procedures.
OSM believes that it was essential
that embankment material be placed
at near maximum density to ensure
stability and to minimize erosion and
run-off regardless of proposed road
use. Many embankments will be con-
structed of material excavated from
adjacent road cuts. HoweVer, some
large fills will be built of overburden
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removed at the mine site, Material
from road cuts depending upon the
depth of cut, availability and quantity
of water and the rock type will, in
part, be decomposed and the overbur-

-den material may consist of a shale or
friable sandstone.

The presence of water may serve as
a catalyst to decompose the fill mate-
rial to a clay, or sand-sized, unconsoli-
dated collection of particles. Excess
water and the application of addition-
al weight or vibration by moving
equipment could aggravate the soil
pressure within the fill causing struc-
tural failure. (U.S. Dept. of Transpor-
tation, Public Roads, March 1978, Vol.
41 No. 4, Albert Demillio). It is the in-
tention of OSM to reduce the advent
of embankment failure. Several com-
menters siaggested that OSM consider
the ramification of applying the
ASSHTO T-99 procedures for density
determinations on bulky material such
as sandstone or limestone. T-99 proce-
dures would not be applicable in these
situations. Because additional require-
ments are necessary to provide appro-
priate and reasonable evaluation of fill
density, OSM has modified this sub-
section to address fill density require-
ments for each class of road. The com-
p action of each embankment layer for
Class I Roads must be adequate to
support the projected volume and
weight of the traffic. Specific density
requirements have been deleted. The
operator, however, must give appropri-
ate consideration to the listed design
and construction factors and must
apply the appropriate density tests for
the predominate rock material used
during construction. (See Kaufman,
1977, and USFS, 1977, Sections
33.63(l)(c), 33.63(1)(d) and 203.13 for
comparable requirements). Compac-
tion of Class II Roads is required until
no visible horizontal movement of the
material is apparent. Class I Roads
embankment must be competent to
control erosion.

Many commnenters objected to the
proposed provision limiting the plac-
ing of material in an embankment
only when its moisture content is
within four percent of the optimum.
OSM recognized that it is possible to
achieve maximum compaction and be
outside the four percent optimum
range. Section 816.152(d)(7) was modi-
fied to ensure embankment material
would be placed only when its- mois-
ture content is within acceptable
levels, to meet the designed compac-
tion standards.. (U.S. Forest Service,

-977, Sections 203.13 and 25.31(c)).
Some commenters objected .to pro-

posed 816.33(c)(8), stating embank-
ments could be constructed with
slopes steeper than 50 percent and still
maintain the required factor of safety.
(U.S. Forest. Service, .1977, Sections
24.26, and 33.63(1)(c)). Section

816.152(d)(8) has been revised to re-
flect OSM's agreement with these
comments for Class I and 1I Roads.
Stability Is still required, although un-
Justified rigidity of the standard has
been relaxed. No embankment slope
limitations are proposed for Class I
Road because of permitted side-cast-
ing, low voldme of embankment mate-
rial and low traffic-volume ratios.
(U.S. Forest Service, 1977, Sections
203.13).

816.152(d)(10), 816.162(d)(10).
Crowning is necessary to prevent

surface ponding, to provide erosion
control, and road surface and embank-
ment stability, to minimize the need
for ditches and cross drains, and to
simplify maintenance.

Some comments objected to crown-
ing or insloping a road to a drainage
ditch. Others objected to a %-inch per
foot for crowning or insloping and pro-
posed a -inch standard. OSM evalu-
ated the various proposals and consid-
ered having different requirements for
volume of traffic speed and weight of
vehicle. The coal haul road require-
ments, Road Class I, which utilize the
large hauling vehicles, retains the in-
slope and crown requirement This
principle is consistent with proven
standards established by Federal agen-
cies such as U.S. Forest Service, US.
Department of Transportation and
State agencies and professional road
construction assocations. The Inslop-
lug is needed to keep surface drainage
'functioning and the road surface
stable. OSIL has changed for Class I
Roads from %,-inch per foot to Vt-inch
per foot in response to comments
which led to OSM's recognition of
problems with a ,-inch standard
during icy, rainy or snowy conditions,
when vehicles might slide off the road.
(Pileider, 1968, Chap. 13.1, page 830,
and Kaufman, W. K., 1977, p. 33).
OSM's evaluation of Road Class 11
suggested no rigid slope requirements
to keep surface drainage functional on
these surfaced and unsurfaced roads.
However, there Is need for sufficient
slope so that water does not pond on
the road surface and penetrate into
the subgrades. (Kaufman, W. W., 1977,
p. 33). It is not the intention of OSM
to Impose costly, time consuming
grade controls or equipment require-
ments, by incorporation of the cross
slope requirement, as some com-
menters suggested would be the case.
The intent is to insure that water
would not be allowed to pond on, or in-
filtrate the road surface, thereby In-
creasing erosion and potential for re-
duced water quality. Use of a ruler and
lock level, which is standard practice
for rough grade work in the highway
industry, provides satisfactory cross
slope grades, at no great additional
time or costs..

Several commenters objected.to the
complete exclusion of toxic-forming
material in all road embankments.
The commenters cited a site-specific
case where the road is located over a
large existing refuse site and all runoff
water Is treated. OSM agrees that re-
quiring an operator to transport non-
toxic material to construct a road on a
toxic-producing refuse pile would be
too burdensome. (U.S. Forest Service,
1977, Section 205. Accordingly, Section
816.152(d)(13) was revised to reflect
this site-specific condition for Class I
Roads on waste banks.

Several commenters suggested delet-
lg specific design criteria require-
ments and including their provisions
in an introductory paragraph of
816.162(d) and 816.172(d). Corn-
menters provided the following recom-
mended language revision:

"Embankment sections shall not be
constructed until all vegetative materi-
als and topsoil have been removed
from the embankment foundations to
ensure stability and no vegetative ma-
terials shall be placed beneath or in
any road embankment. The embank-
ment slopes shall not be steeper than
Iv:2h(50 percent) and the embank-
ment shall have a minimum safety
factor of 1.5 or such higher safety
factor as the regulatory authority may
specify."

By combining the design criteria as
shown, the commenters contend, sub-
paragraphs (c)(1) through (c)(9) of the
proposed rules can be deleted without
Jeopardizing the intent of the Section.
Commenters further point out that
the preamble to the proposed rules in-
dicated that these design criteria were
obtained from sources whose applica-
bility were directed toward more per-
manent "rigid-type" of State and Fed-
eral highways whose settlement, etc.,
are of a more critical nature than for
mine access and haulroads. As a final
recommendation, the cornmenters con-
tend that if their alternative language
Is not adopted, paragraphs (c)(1)
through (c)(9) of the proposed rules
should be reworded to make them
more applicable to mine roads.

Section 515(b)(17) of the Act estab-
lished a general performance standard
to "insure that the construction, main-
tenance, and postmining conditions of
access roads into and across the site of
operations will control or prevent ero-
sion and siltation, pollution of water,
damage to fish or wildlife or their
habitat, or public or private property."
Congress included this provision,
having recognized that mining roads
occupy approximately 10 percent of
the area disturbed and are a major
source of adverse impacts of mining
operations. (Grim and Hill, 1974, p.
116). Therefore, to insure that the
intent of Congress is satisfied, the
Office believes.that it is essential to
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promulgate spbcific road construction
requirements designed to prevent or
control erosion and siltation, pollution
of water, etc. The effectiveness of such
requirements are well documented in
various studies (e.g., Parker, Paul R
1965, Criteria for Designing and Locat-
ing Logging Roads to Control Sedi-
ment).

Further, the Office does not believe
that the commentere"suggested lan-
guagd revision would provide adequate
minimum standards for mine xoads.
The commenters' language,, for- exam-
ple, excludes specific requirements for
"keying" embankments, spreading ma-
terials in successive layers, and com-
pacting each layer of embankment
before spreading the next layer. These
requirements, the Office believes, are
essential in maintaining road stability
and possible damage to water and
aquatic habitats caused by unneces-
sary erosion and siltation.

Under the new road classification
scheme and restructuring of the regu-
lations, the Office has adopted the
commenters second alternative of
rewording the specific design criteria
to more accurately reflect road con-
struction needs as they relate-to mine
access and haul roads. Since the com-
menter did not provide specific lan
guage, however, a basis for comparison
Is not available.

With regard to the commenters' con-
cerns relating to the rules being predi-
cated on "rigid type" State and Feder-
al highway engineering standards, the
Office would like to point out that the
revised rules permit sufficient flexibil-
ity.

Some commenters wanted the road
cut and embankment requirements
only to apply to roads approved for
permanent retention as part of the
postmining land use. OSM did not
accept this suggestion, because the
erosional and,-sedimentation problems
from non-permanent roads are precise-
ly the kinds of problems the standards
of Section 515(b) were intended to
solve.

Sections 816.152(d)(), 816.162(d)(i),
and 816.172(d) establish requirements
that vegetative materials' be removed
from the embankment foundation to
ensure stability and no vegetative ma-
terials on topsoil shall be placed be-
neath or in any road embankment.
The purpose of this requirement is to
ensure that vegetative materials will
not subsequently decompose, thus
causing failure of the embankment.
The reason for prohibiting the place-
ment of topsoil In embankments is to
ensure that topsoil is properly stock-
piled and available for respreading
during the reclamation phase..

Several commenters objected to the
blanket requirement that topsoil could
not be placed beneath or in any road
embankment. Under certain circum-
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stances, they indicate, this is unjusti-
fied and could be counter-productive,
particularly'In instances where the
road to be constructed will remain as
part of the post-mining land use. In
such situations, the commenters state
"disposal of topsoil Would require dis-
turbing additional land that would
normally not be affected." They fur-
ther cite that use of topsoil in em-
bankments does not' jeopardize- the
stability of the embankient.

The Office agrees with the com -'
menters that placement of topsoil in
the embankment will not always
impair the structure's durability. The
Office believes, however, that topsoil
is a valuable resource, generally in lim-
ited supply. Even in those situations
where mine roads are approved as part
of the post-minlng land use and will
not be restored In accordance with 30
CFR 816.156 and 816.166, topsoil re-
moved from these roads during the
construction phase may be needed
elsewhere in restoring the mined area
to a productive state. For this reason,
the Office believes that It is necessary
to give special attention to the collec-
tion and stockpiling of topsoil.

As previously indicated, the purpose
of requiring removal of vegetative ma-
terials'from embankments is to elimi-
nate possible embankment failure
caused by the decomposition of buried
vegetative materials. Such potential
embankment failure exists for all
slopes, but the severity of possible
damage generally increases as the
degree of slope increases or road usage
increases to a steady, .heavy-weight
flow. Therefore, the Office'believes It
essential to remove all vegetative ma-
terials from embanknents on perma-
nent roads or on roads which will be
used for more than six months.

Paragraphs 816.152(d) (14) and (15)
and 816.162(d) (13) and (14) are de-
signed to reduce embankment-caused
erosion by assuring a vegetative cover
is promptly established on the em-
bankment, for long-term stability. Ero-
sion-control measures are orequired"
-during construction to reduce acute,
short-term problems. While not all
roads in use will require sedimentation
ponds, see Section 816.42(a), it is im-
perative that during peribds of active
disturbance, such as construction, ap-
propriate measures be taken to reduce
erosion and sedimentation. The bene-
fits of vegetation as erosion control
are discussed in the preamble discus-
sion of 816.111-816.117.

Sections 816.152(e), 816.162(e) and
816.172(e)-topsoil removaL

This paragraph is intended to pre-
serve topsoil as required by Section
515(b)(5) of the Act and to assure com-
pliance with Section 515(b)(19) of the
Act.IOne commenter suggested that the
topsoil removal and stockpiling re-

quirements should not apply to ex-
ploratory roads. The commenter indi-
cates that the majority of expforation
roads are built on or are extensions of
previous existing roads. Consequently,
the amount of topsoil removed is mlnl
mal. The commenter further stateA
that exploration roads are short lived
and that stockpiling of topsoil would
create more enviromental problems.

In reviewing available mine oper-
ation data and public boinments, the
Office agrees that more flexible rules
are needed for the construction of
temporary, low-class/roads. Under the
new road classification system and re-
structuring of the regulations, the
Office has recognized such flexibility
by specifying that "Field-design meth-
ods shall be utilized for Class III
roads." Such procedures do not re-
quire removal of vegetative materials
from embankments or foundations for
embankments and topsoil removal and
stockpiling is required only where ex-
cavation would require redistribution
of topsoil to achieve proper revegeta-
tion. The commenters recommended
revision was, therefore, partially
adopted.

Another commenter recommended
including language which would
exempt operators from the require-
ments to remove vegetative materials
and topsoil from low-lying, wet areas,
especially If embankments are to be
constructed. The commenter alleges
that, as written, this paragraph would
limit or prevent access to some possi.
ble mine areas. No further rationale is
provided. The commenter further indi-
cates that the proposed language revi-
sion' would not sacrifice stability be-
cause It would only apply to flat areas,
This comment must be evaluated In
the context of the earlier discussion
relating to topsoil removal in the con-
text of embankment construction
(paragraph 816.152(d)(1)).

The proposed or final rules do not
specifically address construction
across low-lying wet areas. As required

-by Sections 816.151, 810.161 and
816.171, however, road location is con-
fined, insofar as possible to stable
ground. In situations where it becomes
necessary to cross low-lying wet areas,
the Office must assume that regula-
tory authorities will require practices

'using the best technology currently
available. This may include removal of
unstable materials and replacing with
ballast, embankment, surfacing mate-
rials, and drainage structures. Fur-
ther, the Office does not agree that
the language as written will preclude
access to some potential mine areas.
The provisions of paragraph (d) are
primarily directed, toward the con-
struction of embankments on 'stable
slopes of 20 percent to 50 percent.
Nevertheless, sufficient flexibility Is
provided through the alternative spec-
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ification provision of 816.150(d) and
816.160(d), to accommodate unique or
,unusual situations. For these reasons,
the Office did not adopt the corn-
menters suggested language revision.

A final comment on these Sections
suggested that if the road is not for
post-mining use ore ground no steeper
than lv.5h (20 percent), the removal
of vegetative materials should be at
the discretion of the person mining,
since their only, effect is increased
maintenance costs.

The Office recognizes that tempo-
rary roads (used less than six months)
will not need to meet stringent vegeta-
tive removal requirements because
buried vegetative materials will not de-
compose to the extent it will jeopar-
dize road stability. For these reasons,
the Office partially adopted the com-
menters recommendation by not re-
quiring vegetative removal in the con-
struction of Class HI roads. However
for roads of longer duratidn, or for
any coal haulroads, vegetation must be
removed to assure stability, since fail-
ures could have significant adverse en-
vironment effects.

§ 816.153, 816.163 and 816.173 Drainage.
These Sections contain drainage re-

quirements derived from proposed
Section 816.34 (43 FEDERAL REGISTER
41882; September 18, 1978). An intro-
ductory paragraph (a) on general
drainage requirements is followed, for
Class I and Class II Roads, by separate
paragraphs dealing with: (b) ditches or
other roadbed erosion controls, (c)-cul-
verts- and bridges, (d) protectiod of
natural drainage and (e) stream cross-
jngs. For Class I Roads (Section
816.173), the organization is the same
except there are no specific require-

-ments for ditches or other surface ero-
sion control measures because of the
temporary nature of these roads. This
results in a slightly different number-
ing of the paragraphs.

The Class III Road standards imple-
ment OSM policy to evaluate these
temporary roads more on the basis of
performance than design. Such an ap-
proach was suggested, in part, by com-
ments on this Section.

One commenter on the proposed ver-
sion of these Sections requested that
OSM only allow alternative designs
pursuant to strict OSM guidelines:
Technical guidance papers were sug-
gested as one mechanism for assuring
control No alternatives would be al-
lowed except pursuant to federally ap-
proved alternative design criteria. This
suggestion has been rejected as overly
restrictive and denying the States
some of the initiative role Coniress in-
tended for them. Accordingly, Sections
816.153, 816.163 and 816.173 allow for
alternatives to be evaluated by regula-
tory authorities after demonstrations
by professional engineers, with ap-

proval only granted to these alterna-
tives which demonstrate equal per-
formance. Sections 816.153(a),
816.163(a) and 816.173(a) contain gen-
eral requirements for drainage flow
control measures on roads. For Class
I Roads the only requirementis for

temporary culverts where necessary.
Class I and Class II Roads must have
drainage structures capable of safely
passing the 10 year, 24 hour precipita-
tion event.

§§ 816.153(a)(1), .163(a)(1) and .173(a)(1).
Several commenters objected that

the operator should have to prepare
hydraulic designs for each road to es-
tablish that the 10 year, 24 hour event
can be safely passed. These corn-
menters suggested that if the State
regulatory authority had established
road building design criteria based on
such an event, the operator should be
able to meet this Section's require-
ments by following those criterid.
OSM agrees, and believes that these
comments were based on too narrow a
reading of the proposed rule. In their
State program submissions under Sub-
chapter C, States may present for ap-
proval those alternative design criteria
which they are willing to allow opera-
tors to follow in order to be relieved
from the requirement to submit hy-
draulic studies for the drainage
system.

Various commenters suggested that
the 10 year, 24 hour precipitation
event is too stringent a standard for
roadway cross drainage. They suggest-
ed reduction to the 10 year, 6-hour
storm as being more in line with
MSHA requirements for non-impound-
ing structures. However, the Act puts
emphasis on environmental protec-
tion, rather than the more narrow
range of miner safety with which
MSHA Is concerned. Accordingly, the
10 year 24 hour event was retained as
appropriate for roadway cross drain-
age in Class I and II Roads. (Kaufman
W. W. 1977, p. 39, 40 U.S. Forest Serv-
ice Section 72.1.). The small contribut-
ing surface area that a road will
occupy, in combination with ditch-line
erosion stability requirements for cul-
vert spacing, vil not require excessive-
ly sized cros-drainage culverts, when
designing for the 10 year. 24 hour
event (U.S. :Forest Service, Section
71.43 (1)).

Class I roads provide for alterna-
tive roadway cross drainage systems
which are appropriate given the short
life and low traffic volume ratios (U.S.
Forest Service 1977, Sections 100.42.
621, 26.21, 26.24 and 721). OSM be-
lieves that because the drainage con-
trol measures required are not exten-
sive, some restriction of use on Class

SIII Roads during adverse climatic con-
ditions should be execised. Therefore
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Section 816.175(b) w s added. (US.
Forest Service 1977, Section 100.42).

Several commenters requested that
the requirement for drainagge struc-
tures to meet the 10 year,. 24 hour
storm should only apply to roads
which would be in place for more than
five years. These commenters gave no
reasons upon which the change could
be based. As proposed, the standard
applied to all roads with a life over
one year. OSM believes that having a
separate standard for roads which
would be in place between six months
and 1 year, would lead to confusion
and difficulties in enforcement.
Having decided to classify roads for all
purposes in accordance with the Class
I, Class II and Class I definitions,
the 10 year, 24-hour event now applies
to all roads which will be in place over
six months.

OSM considered adopting a sliding
scale of designf criteria keyed to the
anticipated life of the structure. This
approach was not implemented, be-
cause the office felt that, although
any one structure might be in place
for so brief a period Its chances of
being subjected to the 10-year storm
are small, there may be thousands of
these structures In place at any time,
and many of them will be subjected to
the 10-year storm, based on probabil-
ities. The 10-year event was selected as
a reasonable balance between overde-
sign and insufficient standards, and is
found in many State and Federal
schemes. In addition, the single stand-
ard will facilitate regulatory authority
review of permits, State, Federal and
citizen inspections and enforcement.

Paragraphs 816.153(a)(2),
816.163(a)(2) and 816.173(a)(2) apply
the sediment standards of 816.42 and
816.45 to roads. The reader is referred
to the preamble discussion of these
Sections for an understanding of their
bases and purposes. One commenter
suggested that a minimum sediment
storage volume of .125 acre feet/acre
disturbed should be specifically re-
quired along haul roads. For the rea-
sons explained or referenced in the
preamble discussion of 816.42 and
816.45, sediment ponds will not always
be required for roads. Where they are
required, the minimum sediment stor-
age volume is specified in Section
816.46.

Paragraph 816.153(a)(3) requires
limits on maximum vegetation clear-
ance around coal haul roads. This pro-
vision had appeared in proposed sec-
tion 816.35 and is intended to mini-
mize erosion and destruction of animal
habitat around coal haul'oads.

Paragraph 816.153(b) and 816.163(b)
contain provisions originally proposed
as 816.34(b). The requirements are
mandatory for all Class I, and shall be
used where necessary on Class IE
roads. Ditches are requred to carry
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water that has drained off the road
sections and to intercept water drain-
ing from cut slopes. Intercepting this
roadway' drainage, and disposing of it
through appropriate cross drains will
ensure the road structure will not
cause sedimentation problems and
help ensure proper function of the
road. Water must be conveyed in a
manner which will not saturate -fills,
or cause excessive ditch erosio-n. Undu-
lation of road profile is required if nec-
essary to facilitate flow in ditches. On
Class II Roads ditches are only re-
quired. in wet areas. Because of the
lower traffic volume the Class II road
will handle either ditches or road dips
are required in other areas. The drain-
age handled by these dips or'ditches
must be controlled to minimize erosion
or saturation. No analogous require-
ments are promulgated for Class I
roads.

Sections 816.153(c), 816.163(c) and
816.173(b) derive from proposed Sec-
tion 816.34(c). For Class I and Class II
roads, subsection (c) is divided into
two paragraphs: (c)(1) relates general
to design and (c)(2) relates- to spacing
and location.

Under (c)(1), the requirements are
identical for Class I and Class II roads,
except that trash racks and debris
basins are required in some Instances
for Class I Roads. Culverts'and bridges
on both Class I and Class II roads
must be designed safely to pass large
storm events, to remain in good func-
tioning order given the weights they
will bear and the volume of water they
will pass, and culverts must be covered
to a depth of one foot. For Class. III
roads a lower storm event must be
safely passed.

Paragraph (c) (1) requires. for Class I
and Class II Roads, that minor cul-
verts, as defined in U.S. Forest Service
Handbook Chapter- 7721.05e pg. 9,
must pass the 10 year 24 hour event.
Major culverts and sihall bridges with
spans of 30 feet- or less must pass the
20 year, 24 hour event. Bridges with
spans of more than 30 feet shall pass
the 100 year, 24 hour event. (U.S
Forest Service handbook Chapter
7721.81a 3, pg. 55). The differentiation
Is based upon the degree of risk if fail-
ure should occur in these structures.
The selection of these recurrence in-
tervals involves consideration of many
factors, among them the expected
flood damage upstream and down-
stream, loss of the use of the road, and
damage to adjacent property. Para-
graph 816.173(b) requires culverts and
bridges to pass the one year,-six hour
event which' Is deemed appropriate
given the lower risk of a larger event
since the structure will be in place less
than six months.

The standard for bridges derives
from proposed Section 816.34(d),
which had required the standard be

met for all structures crossing streams
'which drain more than 100 acres. The
standard now only applies to major
bridges, those with spans over 30 feet,
in accordance with U.S. Forest Service
Handbook 1977 pg. 56.

One commenter objected to uniform
design storm standards, and suggested
a sliding scale of design storms of de-
creasing frequency as the expected life
of the facility increased. The underly-
ing theory of the proposal was that
this would more closely tie the likeli-
hood of the event to the applicable
design. The standard was accepted in-
sofar at a*temporary Class III Road
has a lower standard. However, for
long term structures a standard inde-
pendent of facility life (although de-
pendent on facility size) was adopted
for the reasons discussed above in the
context of the similar comment re-
ceived on 816.153(a). Another corn-
menter requested a five-year, 24 hour
design event for roads to be in place
under five years, with the 10 year, 24
hour event for longer-term roads. This
suggestion was not, accepted because
OSM believes that the administration
of the program requires a limited
number of road classes. Adding the
five-year distinction here would bifur-
cate both Class I and, Class II and
create five toad classes, where three

- seems adequate. Several commenters
requested the 10 year, 6 hour storm
should be the standard, rather than
the 10 year, 24 hour storm, but no
technical reason was presented for
OSM to change the proposed stand-
ard. However, in response to these
comments,. a variance procedure from
the 10 year, 24 hour standard has been
provided in paragraph (c)C2)Cv) of all
three sections for roadway drainage, if
no risk is presented. A similar variance
is provided under other existing regu-
latory schemes. (Kaufman, W. W. and
Ault, J. C., 1977, p. 43; W. Va. Dept. of
Natural Resources, 1971, 206, Section
507).

Paragraph Cc)WC(il) is intended to
assure that culverts are designed for
water to flow freely and will resist col-
lapse and erosion at intake and outlet
points. Paragraph ,16.153(c)(1)(iii) re-
quires debris, collectors- for Class I
Road culverts if necessary to protect
drainage structures from plugging,
causing- them- to malfunction as a
water conveyance. This requirement
appeared in the proposed rules in-Sec-
tion 816.34(a).

Paragraphs 816.153(c)(1(iv) and
816.163(c)(1)(ii) require covering of
culverts to a depth of one foot by com-
pacted soil. As many coinments point
ed out, the one foot standard is univer-
sal in State highway requirements.
(See "Steel Drainagq and Highway
Construction Products,"- p. 128.) As
proposed, the culvert. would have had
to be covered to a deeper depth if its

diameter exceeded two feet. OSM has
changed this requirement as suggested
by these commnents. Where deeper coy,
ering is appropriate, operators are
likely to use good judgement to avoid
failures,

Paragraph (c)(1)(v) assures that cul-
verts will have adequate bearing
strength so that collapse from vehicle
weight is minimized. Selection of the
proper gauge of pipe will ensure the
proper function of the culvert and the
road structure.

One commenter suggested a specific
standard of culvert cover geared to
weight of vehicles: two feet for vehi-
cles under 100,000 pounds and three
feet for vehicles over 100,000 pounds.
This standard Is suggested by U.S.
Bureau of Mines Circular No. 8758,

" 1977. (Kaufman, W. W. and Ault,
1977). While OSM agrees this is a rea-
sonable standard, It Is not the only
standard which may be adequate. Ac-
cordingly, the last paragraph of (c)(1)

"has been left more general. A State
may adopt this standard in its pro-
gram.

One commenter suggested that the
last two paragraphs in (c)(1) were re
dundant and aimed at achieving the
same purpose. While both require-
ments are aimed at culvert protectloxi,
the first is a specific minimum design
criterion for covering and the decond
is a general performance standard to
consider all relevant factors to be sure
that pressures on the culvert will not
jeopardize the structure. Having suffi-
cient cover over the culvert, and then
selecting a culvert that does not have
the strength to resist the passive pres-
sure and vehicle weight It will receive
could cause environmental damage
and loss of use of the road if the cul-
vert falls, Accordingly, OSM believes
both standards are necessary and has
retained them.

For' Class I and Class Ir Roads. para.-
graphs (c)(2)(i)-(lli) relate to culvert
spacing. For Class U Roads,, these
same standards also relate to spacing
of drainage dips. The maximum spac-
ing is somewhat greater for Class I
Roads than for Class I Roads because
Class I Roads are crowned so there
should be less concentration of runoff,
and because Class I surfacing require-
ments will reduce the likelihood of
erosion.

The spacing requirements are some-
what stricter for Class II Roads than
for Class I Roads, because they also
apply to dips. However, the spaclng
can be Increased if the regulatory au-
thority finds, under paragraph
(c)(2(lii): that erosion will not be in-
creased. OSM suggests that the appro-
priate means of utilizing the provl-
sions of (c)(2)(1li) will be for the opera-
,tor to present a hydraulic study to the
regulatory authority for evaluation, as
contemplated by many commenters.
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The standard spacing requirement of
the proposed rule was written in a way
which had no standards for grades of
less than two percent, between five
-and six percent or 10 and 11 percent,
,or greater than 15 percent. In the
final rule there is a standard for all
grades.

The- culvert- spacing standard for
Class I roads is that recommended by
the U.S. Bureau of Mines (Kaufman
and Ault, Design of Surface Mine
Haulage Roads Manual, 1977).

Several commenters objected that
fixed culvert spacing would defeat the
goal of the regulations to minimize al-
tering natural channel locations. This
was not the intention of OSM, and
paragraph (c)(2) has been clarified to
indicate that it applies to spacing of
road surface drainage culverts and
dips, not other structures.

One commenter requested that a
minimum culvert size be specified, but
gave no technical backup for the re-
quest. When the specified design
storm is used in selecting culvert size,
OSM could not give any technical sup-
port to requiring a larger culvert if the
design called for something less. Ac-
cordingly, this commenter's request
has not been implemented.

Several commenters requested no
standard minimum spacing be speci-"
fied in the regulations. These com-
menters argued that a more general
standard, such as spacing culverts to
reduce velocity, scour and erosion
would be more appropriate. OSM dis-
agrees. Minimum standard spacing will
lead to uniform minimum national
standards and will assist in inspections
and enforcement. However, site-specif-
ic design is encouraged, and if it re-
sults in showing more desirable spac-
ing from an environmental point of
view, the regulatory authority can ap-
prove it for the particular road. This
may be especially true in the West, in
regard to which many commenters felt
the arid climate made the required
frequency unnecessary. While OSM
does not necessarily agree with that
assertion, the matter is most appropri-
ately evaluated by the regulatory au-
thority. In wet areas the variance will
allow water to be carried in ditches to
natural low points where it will cross
the road in a culvert, if that will result
in less erosion.

Paragraph (c)(2)(iv) requires surface
drainage culverts to cross the road at
not less than a 30 degree angle down-
grade (W. Va. Department of Natural
Resources Mining Regulations, Chap-
ter 20-6 pg. 10). Many comnmenters
stated that the 30 degree restriction
was inappropriate in sonie cases where
the culvert might be in a steeper natu-
ral drainway. OSM has clarified this
Section in accordance with the origi-
nal intent to indicate that it applies to
surface drainage relief culverts, not di-

versions of natural water resources
.under roads which are discussed under
816.153 (d) and (e), 816.163 (d) and (e)
and 816.173 (c) and (d).

Several commenters said they could
not discern any reason for the 30
degree limitation. OSM believes that
this restriction will control sediment
from buildup in the culverts The ca-
pacity of water to carry sediment
varies with its velocity. The 30 degree
angle down grade represents the best
of design and economics of pipe
length. A larger angle; up to 60 de-
grees, would carry the water better
from a ditch section with less sedi-
ment retention, but would also result
in much longer pipe lengths. There-
fore OSM has used the 30 degree
angle as have many State programs al-
ready in effect. This will lead to less
culvert failure due to sediment plug-
ging and erode stable road structures.

Paragraphs (c)(2)(1v) Is designed to
protect the Inlet end of the culvert
from erosion of the headwall and to
assure that culvert discharges do not
saturate fills. These were proposed as
paragraph 816.34(c)(3). While several
commenters believed that the require-
ments to protect the Inlet end should
only apply if necessary to prevent ero-
sion, OSM believes that the velocity
and amount of water involved, and the
important role of the culvert in ero-
sion protection require mandatory
measures to assure inlet-end sound-
ness. Variances will only be available if
the operator makes the showing re-
ferred to in 816.150(d) and 816.160(d).

Several commenters objected to the
requirement, as they perceived It In
the proposed rules, that culvert flow
would have to pass through the fill in
a pipe and then be discharged below
the toe. These commenters believed
that such a requirement would lead to
excessive velocity of water which
would invariably increase erosion, es-
pecially in steep slope areas. OSM In-
tends that the flow be conveyed in the
best manner to minimize erosion and
to prevent saturation of fills. A riprap
channel on the fill face may, in some
circumstances, be appropriate, al-
though It should not be favored where
the fill slope is gentle enough that
pipe flow presents little risk. The lan-
guage of the last paragraph of (c)(2)
has been revised to Implement this
view.

With regard to this same paragraph;,
several comments were received ques-
tioning the requirement that the
outlet end of a pipe be placed below
the toe of a filL This provision has
been reworded to clarify that the
water shall be discharged below the
toe of the fill, using a conduit or rock
riprap. It is not intended that a pipe
must always extend from the ditch
line to below the toe of a fill. The re-
vised wording recognizes that water

may be conducted through the pipe at
a normal gradient and then down the
fill using either riprap or other con-
duits to prevent damage to the fill or
saturation (Kaufman W.W. 1977. pg.
45-47, US. Forest Service 1977, Sec-
tion 206A, 24.45, 26.21, 26.25, 603.05
and 621).

Two commenters suggested that
rock riprap should only be required
when. needed to mimize erosion.
OSM 'believes that .to minimie
damage to the environment, measures
such as riprap protection must be pro-
vided to prevent scouring by water dis-
charges (US. Forest Service 1977. Sec-
tion 619, 26.27; Kaufman W.W. 1977,
p. 45). Accordingly, these comments
have been rejected.

§816.153(d), 816.163(d), and 816.173(c)
Natural drainage.

These Sections derive from proposed
Section 816.33(d) and are intended to
preserve, to the extent possible, natu-
ral drainage flows.

Many commenters were concerned
with the relocation or altering of natu-
ral dralnageways. Natural drain-
ageways are not to be relocated or al-
tered by routing the Water courses
into and down a ditch to an outlet in
another drainage course unless the al-
ternative of relocation is approved by
the regulatory authority. The objec-
tive is to leave the natural drainage
patterns intact insofar as practicaL

Relocation of the natural drainage is
permissible when the drainage Is not
blocked, no significant degradation
occurs to the hydrologic balance, and
there is no adverse impact on adjoin-
ing landowners (U.S. Forest Service
1977, Sections 50.4; 100.42; 71.33). The
term "significant" as used in para-
graph (d)(2) Is intended to require
that the operator demonstrate and
ensure that the altering or relocation
of the natural drainageway does not
result In degradation of water quality
In the receiving waters to the extent
that applicable water quality stand-
ards are not violated (U.S. Forest Serv-
Ice 1977, Sections 206.06, 71.31, 71.33
(4) and 71.33 (Figure 1)). However,
without the word "significant," a liter-
al reading of the paragraph might
lead one to believe that natural drain-
ageways can never be relocated, which
is not the intent of the provision. The
addition of the word significant is in
no way intended to change the re-
quirements under Section 515(b)(10)
of the Act for minimization of disturb-
ance to the hydrologic balance.

One commenter felt that it was un-
clear whether the natural drainage in-
eluded streams and, if It did. whether
tils paragraph or the following one is
to control.

OSM believes this paragraph and
the one on stream cro&-ings which fol-
lows are consistent, While this para-
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graph applies to all diversions or alter-
ations of perennial,. intermittent or
ephemeral stream, or other, drainways
which occasionally convey flow from
precipitation, snow melt or overflow of
other water-holding f6atures, the
paragraph on stream crossings adds
additional restrictions for streams.

One commenter felt the proposed
version, of the natural drainage rules-
was too broad, in that it might be read
to apply to natural drainage around
sediment ponds or. at other locations
unrelated to roads. Accordingly, the
language has been clarified to be limit-
ed In scope to drainageways which
might be affected by road construction
or reconstruction.

Many comments were received ques-
tioning a proposed 15-foot height limi-
tation on embankments over stream
crossings. The comments correctly
pointed out that if the culverts or
other drainage structures are ade-
quately designed to pass the proper
precipitation event, a 15-foot embank-
ment limit adds no environmental pro-
tection. Both MSHA and some States
have a 15-foot limitation. These com-
ments have been accepted and the 15-
foot limit has been deleted from the
regulations.

§816.153(e), 816.163(e), and 816.173(e)
Stream crossings.

These Sections- are designed to pro-,
tect streams crossed by roads. They
derive from proposed ' Section
_816.31(d). For Class I and Class II
roads, all stream crossings must be
over drainage structures. For Class III
roads, structures are only needed at
permanent streams. All structures
must be constructed so as not to affect
normal flow or -the profile of the
stream or adversely affect aquatic life.

Several commenters suggested a lid-
ing scale of storm design criteria based
on the expected life of the stream
crossing. A sliding scale was not adopt-
ed for the reasons discussed above in
the discussion relating to comments
requesting such a scale for drainage
structures.

One commenter requested this regu-
lation. specifically address potential
damage to fish migration. For the rea-
sons discussed or referenced in the
preamble to Section 816.97 and the
Section of O.M's EIS related to
aquatic life, OSM believes the poten-
tial damage to fish habitats to be seri-
ous. The purpose of the requirement,
here is to assure that both the regula-
tory authority, in approving plans, and
the operator, in designing and imple-
menting them, fulfill the requiremerits
of Section 515(b)(24) of the Act to use
best technology currently available to
protect fish and related-environmental
yalues,

RULES AND REGULATIONS

§ 816.154, 816.164, 816.174 Surfacing.
The road surfacing sections derive

from proposed Section 816.35. OSM
has adopted some language changes
for clarity.

Durable materidl is required on the
surface of all Class I and Class II
Roads. For all three Classes, the sur-
face must be non-toxic and vegetation
to be removed shall be kept to the
.minimum necessary. For Class I Roads
this requirement appears in
816.153(a)(3) to emphasize its impor-
tance in drainage structure planning.

Language relating the durability of
road surfacing material to volume of
traffic and weight and speed of vehi-
cles was added to be consistent with
the scheme for three classes of roads.
'Failure to construct a good, durable
road surface will result in increased ve-
hicle and maintenance cost, and cause
excessive erosion. Fugitive dust also
becomes a problem with improper
road surfacing during dry times (Kauf-
man, W. W. 1977, pg. 23-30).

For all three Classes these require-
ments are intended to minimize road
surfaces erosion, sedimentation, sur-
face failures and adverse effects on
wildlife and their habitat.

One comment recommended that
durability of road surfacing material
should be an economic consideration
left' to the operator. OSM has not re-
vised the regulation in response to this
comment because the Office believes
durability must be a function of
volume of traffic, weight and speed of
the vehicles using the roads, so that
stability is assured.

- Failure to establish a good haulage
road surface will result in increased ve-
hicle and road maintenance, and could
severly hamper the ability of a vehicle
to safely negotiate the route. Dust
problems are frequent, and can be
severe if not controlled. Unsurfaced
roads will cause severe sedimentation
problems if allowed to go unchecked.
Kaufman W. W. 1977, pages 23-30,
U.S. Forest Service, 1977, Sections 300,
400, 701, 702, 703, 21.11-1.--

§816.155, 816.165, 816.175 Maintenance.
These Sections were established to

complete the logical format of this
group of regulations. In proposed Sec-
ti6ns 816.31 through 816.34, mainte-
nance requirements were intertwined

-within each of the several subsections.
Based on the requirement of Section
513(b)(17) of the Act to assure that
"maintenance * * * will control or pre-
vent erosion and siltation, pollution of
water, damage to fish or wildlife and
their habitats or damage to public or
private property," these regulations
for maintenance, as reorganized and
elaborated for clarity, are appropriate.
-(Weigle W. K. 1965, pg. 18,-19; Kauf-
man W. W. 1977, p. 50). -

These Sections require that Class I
and Class II Roads be maintained at
design level throughout their life, and
the maintenance program be Imple-
mented to preserve the integrity of
the road and associated structures,
Class I Roads also must be promptly
reconstructed before they can be used
after damage by flooding or other
catastrophic events. This will prevent
environmental harm from the ruined
road system or from coal haulage over
inadequate' roadways. The general re-
quirements for Class III Roads require
attention to conditions which might
lead to erosion or degradation of water
quality.

Regardless of how well a road Is
planned and constructed, lack of a
complete maintenance prograr0 will
lead to failure of the road to function
as it was planned, and can cause severe
downstream sedimentation, Dust, pot-
holes, rutting, water infiltration and
other conditions, If left unchecked,
may impede vehicular control as well
as- cause environmental problems.
Road maintenance should be preven-
tive in nature, rather than corrective.
(Kauffman 1977 pg. 50).

Maintenance work Is expected to in-
clude maintaining the original cross-
section configuration and proper
drainage of the roadway. OSM's as-
sessment of the need to meet water
quality standards Is that road mainte-
nance and condition should always be
checked closely, or continuously. (U.S.
Forest Service, 1977, Section 30).

§ 816.156, 816.166 and 816.176 Restoration
of roads.

These Sections derive from proposed
Section 816.38 and establish the re-
quirements for restoring the areas in
which roads are located, folloWing
mining, reclamation, and monitoring
operations. The requirements for all
three road classes are Identical, except
that no provision for disposal of sur-
facing material is made for Class III
Roads, since they do not require dura-
ble surfaces. For Class I and Class 11
Roads, removal is required unless the
road is approved for retention as part
of the postmining land use.

The nine specific requirements of
these Sections are intended to achieve
the purpose of the Act as follows:

(a) Closing the road to vehicular
traffic will eliminate further wear on
the road, protect the public from dan-
gers associated with a road that is not
being maintained and allow restora-
tion to proceed with minimal risk to
property or human safety; ,

(b) Restoring natural drainage and
removing bridges and culverts will
help restore the original hydrologic
balance;

(c) Ripping, plowing, scarifying and
topsoiling roadbeds will prepare the
site for revegetation;
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(d) Rounding and blending will re-
store the approximate original con-
tour, and
(e) Installation of cross-drains, water

bars, terraces and the like will mini-
mize long-term erosion after reclama-
:tion.

Several commefiters suggested that
roads constructed as part of the
mining operation or incident to explo-
-ration .may be needed for access to
remote and isolated areas. They con-
tend that such roads are important in
the prevention and control of forest
fires and provide access for hunting
and fishing. In view of this, the corn-
menters felt that the roads should be
left in place rather than restored to
the approximate driginal contour, as
would have been required by the pro-
posed rules. Class I and Class II Roads
constructed for mining and explora-
tion operations and which will be of
value subsequent to mining and recla-
mation operations may be retained
under Section 816.156(a) and
816.166(a), if the post mining land use
requires a road network for fire con-
trol and prevention, for private or
public access, or other purposes. Class
III Roads are low-standard, temporary
passageways, generally used for explo-
ration activities. Though many of
these roads could be used as fire roads
or for hunting or recreation access,
they would generally be limited to off-
road-vehicle use. Poor horizontal and
vertibal alignment and lack of perma-
nent drainage structures, surfacing,
and maintenance will make these
roads virtually impassable by conven-
tional vehicles. Off-road-vehicle use,
particularly during wet periods, would
cause rutting, channeling of water,
puddling, erosion, and increased sedi-
mentation in nearby streams. For
these reasons, ,the restoration of Class
I Roads to approximate original con-

tour requirements is necesary to pre-
vent unnecessary environmental im-
pacts and to meet the purposes of Sec-
tions 102 (d) and (e) of the Act,

The Office recognized that oblitera-
tion of the road might in some circum-
stances create extensive environmen-
tal harm due to excessive redisturb-
ance of the road prism. Therefore, the
concept of blending the road into the
topography was incorporated in the
fifth and sixth paragraphs, based on
comments received and work practices
on thousands of miles of roads by the
U.S. Forest Service. (Weigle, W. K.,
1965, pp. 20-21, U.S. Forest Service,
1977, Section 210).

Especially in mountainous terrain,
access during emergency periods may
be essential and the reopening of the
"bedded down" road would, therefore,
be beneficial to public welfare. Such
practices are currently being used.
U.S. Forest Service 1977, Section
210.02. The Office wishes to emphasize

IL
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that this blending is not to be con-
strued as a variance from the require-
ment to restore the area to approxi-
mate original contour. The reader Is
referred to the preamble discussion
for Sections 816.101-816.106 for guid-
ance as to the extent to which blended
features may be consistent with ap-
proximate original contour.

Another commenter suggested revis-
ing the opening words of the proposed
Section to read "... immediately after
a road becomes no longer needed for
operations, reclamation, or for inspec-
tion .... " The commenter suggested
that this revision is needed because all
access roads should remain open for
inspection purposes until final bond.
release. Both the proposed rules and
the final rules (Sections 816.156.
816.166 and 816.176) use the term
"monitoring". This language achieves
-the sime purpose as that proposed by
the commenter. For this reason, the
Office did not adopt the recommended
language.

Several commenters recommended
deleting Sections requiring road clo-
sure, scarification, topsoiling and con-
struction of drains, dikes and water
bars, stating that such requirements
are unnecessary because all roads
must be returned to approximate
original contour unless they are a part
of the postmining land use.

Under the new road classification
scheme the provision that "the area
affected shall be returned to approxi-
mate original contour" has been de-
leted. Instead, the Office has elected
to require, in paragraphs 816.156(a) (5)
and (65; 816.166(a) (5) and (6); and
816.176 e) and (f), that "fill slopes
shall be rounded, or reduced and
shaped to conform the site to adjacent
terrain and meet natural-drainage res-
toration standards" and that "cut
slopes shall be reshaped to blend with
the natural contour". These changes
were made to provide the operator and
the public with a broad outline of the
sequence of events required in restor-
ing a road to the approximate original
contour. The commenters suggested
deletions were, therefore, not adopted
bY the Office, since the restoration re-
quirements provide guidance as to the
degree of obliteration of the road
which will be required and specify ap-
propriate erosion control.

Several other commenters suggested
that topsoil and revegetation be com-
bined with contouring in a single para-
graph which would read, "the area af-
fected shall be returned to approxi-
mate original contour, have topsoil re-
distributed In accordance with Sec-
tions 816.24-816.25 and revegetated In
accordance with Sections 816.111-
816.117". The commenters indicated
that road surfaces should not be scari-
fied and covered with topsoil before
the grading work to bring the area

15259

back to the approximate original con-
tour.

The proposed change, asserts the
commenter, would follow the logical
sequence of regrading. topsoil redis-
tribution (including scarification if
needed) and revegetation.,

In reviewing the provisions of pro-
posed Section 816.38(a)(4) and (a)(5),
the Office recognized that the se-
quence of restoration listed could lead
to confusion and misunderstanding.
The Office agreed with the corn-
menter and has revised these require-
ments to reflect that redistribution of
topsoil and revegetation are the final
steps In the restoration process. The,
commenter is also referred to the pre-
amble discussion above, relating to the
suggested deletion of Sections 816.151
(a)(1), (a)(7) and (a)(9), and other Sec-
tions.

Numerous comments were received
suggesting that the paragraph requir-
ing cross drains, dikes and water bars
(816.156(a)(7), 816.166(a)(7) and
816.176(g)) be changed to read, "If
needed to minfie erosion, cross
drains, dikes and water bars shall be
constructed". The commenters con-
tended that if such structures are not
needed, to prevent erosion, they
should not be constructed. They fur-
ther contended that erosion can be
adequately controlled by revegetation
and mulching.

The Office concurs with the com-
menters that revegetation and mulch-
ing can control erosion. Such measures
will be used extensively where they
prove effective in reclamation efforts
and in nimizng erosion. The Office
would further point out that the re-
quirements of Sections 816.156 and
816.166, are not inflexible. Where the
operator includes in his reclamation
plan alternative means of reducing
erosion from mine roads undergoing
reclamation processes, the regulatory
authority has the flexibility to evalu-
ate and approve such measures if they
meet the purposes of the Act and the
regulations promulgated thereunder.
Since structures are not required in all
cases, the Office did not accept the
commenters' alternative language.

Several commenters suggested that
the proposed paragraph, which would
have explicitly required restoration to
approximate original contour, could
cause excessive environmental
damage. The commenters indicated
that requiring fill materials to be
moved back to cut sections would re-
quire an additional disturbance equal
to or exceeding the original construc-
tion phase. This, the commenters
allege, would mean increased erosion
potential and disturbance of estab-
lished vegetation, particularly if the
material replaced in original cuts
could not be stabilized. The corn-
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menters did not provide any alterna- for the respreading of topsoil substi-
tive. I tutes and supplements when restoring

As discussed above, to the extent roadbeds. Paragraph (9) requires that
that road cuts and embankments are , road surfaces be covered with topsoil
consistent with approximate original in accordance with 30 CFR 816.24(b)
contour, they, may be retained and Topsoil, as used in this Section, refers
blended rathfer than obiterated.,How- to topsoil removed i'accordance with
ever,- the Act provides no vaxiance Section 816.22. These requirements
from the requirement to restore ap-. provide for respreading of topsoil sub-
proximate original contour for road- stitutes and supplements. The Office
related structures ad none is pro- believes the commenters' concerns are
vided in these rules. accommodated Within the language of

Another commenter suggested re- existing regulations. The commenters'
writing the contour provision to re- recommended change of language is
quire that, "the area shall be regraded not necessary and was not adopted.
to control erosion and support revege- Numerous '- comments . suggested
tation. Fill areas shall remain as is adding a new Section to read: "The
with adequate natural drainage being regulatory authority shall grant var-
provided". The commenter's alterna- iances for the reclamation of pre-exist-
tive language is based on assertions ing- roads, constructed prior to May 3,
that the proposed rules are not sup- 1978, in areas where fill material is-not
ported by research data in the refer- available for backfilling to original
ences listed for this Section.-The corn- contour, or where topsoil in sufficient
menter further points out that "one quantities to meet the standard is not
reference states that removal of fills is available." Commenters cite the pro-
impractical and road beds must be re- posed rules ireamble dihcussion which
vegetated and slopes rounded." recognized that relief from the provi-

The Office recognizes that reclama- sions of proposed Section 816.38
tion efforts and activities will, initial- (816.156, 816.166, and 816.176 as re-
ly, cause adverse environmental ima- numbered), may beneeded for existing
pacts. Removal of culverts, bridges, re- roads, and invited public comments on'
grading and redistribution of topsoil this issue accordingly. Commenters
will likely result in short-term adverse further indicate that the variance rec-
Impacts, particularly to aquatic life ommended is necessary "to prevent
and aquatic habitats and air resources, creating more environmental harm
Upon completion of reclamation activ-, than the benefits realized for the res-
Ities arid following revegetation, re- toration, because they were not
claimed areas will, however, gradually planned for during the design stages,
return to a near natural condition (i.e., of the road". :-
water quality and quantity, sediment Following review and analysis of the
discharge rates and air quality condi- comments, the Office agrees that rec-
tion will return to approximate "back- lamation of pre-existing roads may re-
ground" levels). Additionally, deletion quire special consideration by the reg-
of the language "the area affected ulatory authority. The Office has
shall be returned to approximate origi- elected to revise proposed Section
nal contour ... .", and substituting a' 816.38 by including requirements that
requirement in Sections 816.156(a) (5) "fill slopes shall be rounded or re-
and (6), 816.166(a) (5) and (6), and duced and shaped to conform the site
816.176 (e) and (f) for rounding, reduc- to adjacent terrain and to meet natu-
tion, shaping to conform to- adjacent ral drainage restoration standards"
terrain and to meet natural drainage, and that "cut slopes shall be shaped to
and to blend with the natural contour, blend with the natural 'contour".
provides sufficient flexibility tp elimi- These requirements, the Office be-
nate the need for backfilling all road lieves, should be responsive to the rec-
cuts, except for topsoil redistribution lamation needs for pr8-existing roads.
requirements, while meeting the re- In addition, special provisions for ex-
quirements of Section 515(b)(2) of the isting, non-conforming structures have
Act. In making these revisions, the been added to these rules as Sections
Office has partially adopted the alter- 701.11(e), 780.12 and 786.21. The
native language' suggested by the corn- reader is referred to the preamble dis-.
menter. I cussion of those Sections.

Sections 816.156(a)(9) and Sections 816.156(b) and 816.166(b)
816,166(a)(9) specify that road surface explain the requirements for removal,
shall be -covered with topsil. Corn- handling, conveyance, and disposal of
menters suggested that this provision road surfacing-materials following ces-
be modified by deleting the reference sation of operations. Several com-

,to topsoil and adding,- "unless other- . menters suggested deleting this Sec-
wise determined by Section 816.22(e)". tion in its entirety. The commenters
The conmenters-did not provide any indicated that disposal of all road sur-
rationale for the rbcommendation. In -facing materials in accordance with
reviewing the provisions of Section Section 817.89 assumes-that the road
816.22(e), however, the Office assumes surface "is composed in part of lubri-
the commenters' intent was to provide cants, oils, greases or other petroleum

products, which Is generally not the
case." This requirement, alleges the
commentprs, "is overly restrictive and
unnecessary as well as excessively
costly."

The Office believes- that qommenters
misunderstood Section 816.809, which
established general procedures for dis-
posal of noncoal wastes. Paragraph (a)
of that Section specifically r equires
that "(all) noncoal waste Including,
but not limited to, (emphasis added),
grease ... shall be placed and stored
in a controlled manner in a designated
area...".

Additionally, the requirements of
paragraph (b) of Sections 816.156 and
816.166 provide discretionary authori-
ty for the regulatory authority to
select other means of road surfacing
reclamation, removal, and disposal.
For these reasons, the Office did not
accept the commenters' recommenda-
tion to delete this provision.

Several other commenters also rec-
ommend deleting this Section on the
grounds that since the rules prohibit
surfacing of roads with toxic or acid-
forming substances, there is no need
to remove and dispose of surfacing ma-
terials as prescribed in Section 816.89.
Commenters further indicate that
since the proposed rules require scari-
fication of the road and covering with
topsoil, that road surfacing materials
left in place should not cause any
problems.

The Office believes that the require-
ments of Sections 816.156(b) and
816.166(b) provide sufficient latitude
'to permit the regulatory authority to
select other satisfactory means of rec-
lamation, removal and/or disposal of
road surfacing materials, the regula-
tory authority may elect to permit op-
erators to scarify and leave surfacing
materials in place, provided such prac-
tices meet the requirements of the ap-
proved State program and the intent
of the Act, including no risk to vegeta-
tion or water quality.

§ 816.180 Other transportation facilities.
Authority for this Section Is found

in Sections 102, 201, 501(b), 503, 504,
507(b), 515(b) and 701 of the Act,

Movement of coal, equipment and
personnel within the mine plan area
may require, roads, railroad loops,
spurs, sidings, surface conveyor sys-
tems, chutes and aerial tramways. Thie
general standards set forth in this Sec-
tion are intended to ensure the mini-
mization of the adverse effects to hy-
drology, fish, and wildilfe and their
habitats, and public and private prop-
erty as a result of the design, construc-
tion, reconstruction, and utilization of
transportation facilities other than
roads.

The literature, State laws, and regu-
lations used in preparing this Section
included those works cited in the pre-
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amble discussion of Sections 816.150-
816.176.

This Section was numbered 816.36 in
the proposed regulations and has been
renumbered Section 816.180 in the
final regulations to follow immediately

'after the rules for roads, so that all
regulations relating to transportation
facilities are together.

In preparing this Section, some edi-
'torial changes were made for clarifica-
tion only. In addition, the words "or

- reconstruction" have been added in
the introductory paragraph to require
these standards to be met in the con-
text of major overhaul of the facility
in the same manner as if a new facility
were being constructed. The reader
should review the preamble to Sec-
tions 701.11(e), 780.12 and 786.21 for
further elaboration.

Section 816.180(a) addresses the po-
tential environmental problems associ-
ated with the construction and use of
-transportation - facilities incident to
the mining operation when these facil-
ities are located in or pass through
wildlife habitats. Environmental prob-
lems including fugitive dust and
damage to wildlife habitats such as de-
struction or dimufiition of all or part.
of the habitat or pollution of or dis-
turbance of feeding areas or water
sources may result. This Section fur-
ther restricts the limits of suspended
solids which may be introduced into
streams or other water bodies to those
allowed by existing State and Federal
laws. This Section will assist the oper-
ator in bringing other transportation
facilities in compliance with Section
816.97 of the regulations.

Section 816.180(b) deals with the
problems of pollution of water bodies
and the impedence of flow of water
sources resulting from coal mine trans-•
portation facilities. This Section spe-
cifically prohibits the introduction
into water bodies, either from surface
runoff or air transport, pollutants
from transportation facilities and the
impedence of flow of any water body
as a result of construction* or use of
transportation facilities incident to
coal mining operations. This Section
will assist the operator and the regula-
tory authority to assure compliance
with Sections 816.42, 816.44, and
816.45 of the regulations when con-
structing or using transportation facil-
ities other than roads.

Section 816.180(c) requires the per-
mittee to control or minimize erosion
or siltation resulting directly from the
construction or use of transportation
facilities incident to the mining oper-
ation, other than roads. These facUi-
ties must be constructed in such a
manner so as to control erosion of the
roadbed or support foundation and to
protect the land surfaces over which
they- pass from defoliation and ero-
sion. Control of erosion and fugitive

dust resulting from use of these facili-
ties will assist in controlling or minl-
mizing siltation in compliance with
Section 515(b)(4) of the Act.

Section 816.180(d) of the regulations
will assist the permittee in complying
with Section 816.95 of the regulations
and Sections 515(b)(4) and 508(a)(9) of
the Act with respect to air pollution
resulting from use of transportation
facilities other than roads. The Sec-
tion relates specifically to fugitive dust
rising from the use of these facilities
and from the transportation of the
mined material Section 816.180 identi-
fies general guidelines and goals to be
achieved with respect to the construc-
tion, use and maintenance of other
transportation facilities. These goals
become meaningful only when they
are applied to specific mining oper-
ations identified by the operator and
regulatory authority. Regional differ-
ences exist in the potential problems
which may be encountered. It is ex-
pected that State programs will more
specifically address these regional
problems.

Several commenters argued that
Paragraph (d) of Section 816.180
should be modified to explicitly re-
quire all facilities to comply with Sec-
tion 816.95 regarding air resources pro-
tection. Sections; 780.15 (Air pollution
control plan) and 816.95 (Air pollution
performance standards) do apply to
these transportation facilities, and
Sections 816.95 (a) and (bI)-(19) spe-
cifically addre s the fugitive dust
problem these facilities can create.
The Office believes that the additional
reference here would just be redun-
dant, or perhaps even misleading,
since the Office does not at this time
wish to foreclose the applicability of
this Section to air quality problems in
addition to those from fugitive dust.

One commenter recommended dele-
tion of paragraph (d) relating to air
quality. This recommendation has not
been accepted beipause Sections
515(b)(4) and 508(a)(9) of the Act pro-
vide measures and requirements for
complying with applicable air quality
laws and regulations, applicable
health and safety standards, and man-
date the reduction of air pollution.
The reader Is referred to the preamble
discussion of Sections 780.15 and
816.95 for a further discussion of this
issue.

§ 816.181 Support facilities and utility in-
stallations.

This Section pertains to facilities
that support the mining operation or
other public facilities such as pipe-
lines, electric or telephone lines which
cross the mine plan area.

This Section has been renumbered
as Section 816.181 from Section 816.39
of the proposed regulations to main-

tain Its position after the transporta-
tion facilities rules in Part 816.

Authority for this Section is found
in Sections 102. 201, 501(b), 503, 504,
507(b), 515(b) and (c), 522(e)(4) and
701 of the Act.

Section 816.181 sets forthin general
terms a standard to ensure that all
facilities 'supporting coal mining and
reclamation operations or located in
the mine plan area are environmental-
ly acceptable and are adequately pro-
tected. The standards set forth in this
Section are intended to minimize (1)
the adverse effects to fish and wildlife,
(2) the contribution of suspended
solids to streamflow or runoff, and (3)
the damage, destruction or disruption
of utility, water, and sewage and trans-
portation lines as a result of surface
mining operations.

Section 816.181(a) sets forth exam-
ples of support facilities and utility in-
stallations which are covered by this
Section. The examples cited are to be
used as a guide and are not intended
to be all inclusive. This Section also
Identifies specific environmental im-
pacts resulting from these facilities
which are to be minimized. The Office
believes that these areas are signifi-
cantly important to justify theme per-
formance standards. However, this
does not mean such facilities are
exempt from other performance
standards of this Part. Rather, this
Section is provided to add emphasis
with respect to two problems requiring
special attention under the Act.

Section 816.181(b) cites specific serv-
ices for which measures must be taken
to ensure continued service to the'
public. If both owners and the regula-
tory authority approve, however, dif-
ferent activities may be conducted.

All comments received on Subsection
(a) expressed concern that the mine
operator should not be held responsi-
ble for environmental damage from
support facilities when the operator
has no control over their design, con-
struction or use. These comments
state that public utility systems are
constructed, reconstructed and main-
tained by the utility, are regulated
under other statutes, and are not sub-
ject to the Jurisdiction of the Act.
These commenters suggested that the
operators be held responsible only for
those support facilities at or near the
mine site which are under their direct
control. These suggestions were not
accepted because the Act does not
limit Its applicability to the Identity of
the owner of the offending facility. If
the facilities are used in the mine op-
eration, they must comply with the
regulations. The operator can assure
compliance in the context of contract-
ing for those facilities even though the
operator will not own them outright.
On the other hand, facilities removed
from the mine and not exclusively
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serving mines may not be subject to
this Section,' because the operators
could not reasdnably be expected to
influence their performance or design.
If the commenters' suggestions were
accepted, the regulations under- the
Act could too easily bo avoided by sep-
arating ownership of the facilities.-

Two conmenters on proposed Sec-
tIon 816.181(b) sugg.ed that the
word "lprevefit'" be changed to I'mini-
mize". Their reason fis that in the
normal course of mining activity, abso-
lute prevention of damage cannot be
assured, Some resources will be affect-
ed and attempts 'must be made to
minimize this damage, destruction or
disruption. This proposal was acceptea
and the language revised accordingly.

Several comments on Subsection (b)
indicated that utility services other
than those listed should also be pro-
tected. The Act refers to protection of
public property which may not be lim-
ited to the examples.cited. This sug-
gestion has been accepted and Section
816.181(b) was revised to recognize
water and sewage utility services in ad-
dition to those examples cited.

Some cornmenters suggested the ad-
dition of the phrase "such as, but not
limited to" to reinforce the idea that
the listing were only examples. The
Office believes that those listed are
the most common public utilities and
States are encouraged, while in the de-
velopment of their regulatory pro-
grams, to add to this list.- However,
these are considered the minimum
types of facilities requiring national
protection.

One commenter argued that this
Section should explicitly provide, that
it does not attempt to adjudicate rela-
tive property rights if a health or
safety hazard is not involved. Thie
Office believes that the Act requires
minimizing the adverse effects- of
mining, and the '(ords "unless other-
wise approved by the owner and regu-
latory authority" at end of Section
816.181(b) provides for determinations,
at least in part, by the mineral owners.
Therefore the suggested language has
be6h rejected by- the Office because
State laws adequately provide'for the
relative rights of owners of utilities
and mineral-grants and the proposed
language is unnecessary as repetitive
of the self-executing provision in Sec-
tion 510(b)(6)(C) of the Act. However,
it should be emphasized that attempts
to avoid the requirements of the Act
or tijese rules based on past or future
agreements between private parties
will not prove successful, except to the
extent Congress has -randated their
acceptance.

Two comments were received recom-
mending the elimination of' environ-
mental requirements for small mine
operators utilizing mobile offices and
support facilities. This recommenda-
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.tion has not been accepted because
Section 515(b) of the Act provides for
performance standards applicable to
all surface coal mining and for the
protection of public property and
maintenance of land values. The Act
does not authorize any blankct exemp-
tion for small operators'in th p'erma-
nent program.

PART $17-PERMANENT PROGRAM
PERFORMANCE STANDARDS-UN-
DERGROUND MINING ACTIVITIES

Part 817 contains the minimum per-
formance standards and design criteria
which would be applicable under a

'State or Federal program for under-
ground mining activities. The organi-
zation of this Part parallels that of
Part 816, the standards for surface
mining, although some modifications
were needed to reflect the distinct dif-
ferences between surface and under-
ground coal mining, including entirely
new Sections for subsidence (Sections
817.121-817.126).

§ 817:1. Scope.'
Two commenters felt that Section

817.1 should be revised to encompass
only surface operations and surface
impacts incident to an underground
coal mine. Section 507(b)(11) of the
Act-specifically authorizes concerh for
groundwater systems, and the Act is
explicitly concerned about subsidence
which results from underground
mining techniques. Accordingly, the

-language of the regulations as pro-
posed has been retained for complete
scope of coverage.

§817.2. Objectives.
The objectives are derived from Sec-

tions 102 and 516 of the Act.

§ 817.11. Signs and markers.
This Section is substantially identi-

cal to Section 816.11, the correspond-
ing Section of Part 816. The reader is
referred to the portions of this pream-
ble which discuss Section 816.11 for in-
formation. concering the technical
basis and statutory authority for this
Section. In addition to the Sections of
the Act cited in those portions of the
preamble, this Section is based on Sec-
tion 516 of the Act. All comments and
issues addressed in regard. to Section
816.11, were also considered and simi-
larily disposed of in preparing Section
817.lL Comments received on specific
Paragraphs of Section 817.11 are ad-
dressed below:
. Paragraph (d). Several commenters
felt that the requirement for perim-
eter markers should be deleted in its
entirety. The requirement for the use
of perimeter markers is found In Sec-
tion 701(17) of the Act. Several other
commenters felt that Paragraph (d)
should be amended. Surface perimeter

markers above underground workings
will not aid underground operations to
stay within their permit areas, except
for the surface operations and facill.
ties associated with the mine. In addi-
tion, before mining the exact gco
graphic location on the surface of the
openings in an underground mine may,
be unknown or subsequently may Do
changed for purposes of avoiding bad
ground, providing watertight closure,
or for other unexpected conditions.
Accordingly, paragraph (d) was
amended to require persons who con-
duct underground mining activities to
mark only the perimeter of all areas
affected by surface operations or facil-
ities. If the perimeters of such areas
change, the perimeter markers must
be adjusted accordingly.

Paragraph (e). Three commenters
felt that buffer zone markers should
be deleted in their entirety. While
buffer zone markers may be applicable
to surface activities, there appears to
be no practical justification for mark-
ers in underground workings. Section
817.57(b) states that the areas not to
be disturbed shall be designated a
buffer zone and marked as specified in
Section 817.11. Paragraph (e) was
amended, and now requires buffer
zones referred to in Section 817.57 to
be clearly marked on the surface only
to prevent disturbance by surface ac-
tivities incident to underground
mining. Underground marking is not
required.

Paragraph (f). Many commenters
felt that Paragraph (1) should be re-
vised so as not to require marking sur-
face areas with blasting signs over un-
derground blasting, on the grounds'
that this may not be possible due to

- ownership of surface, and the surface
effects 6f underground blasting would
be minimal. The' purpose of a blasting
sign is to'protect people who inay In-
advertently wander into the blast
area. Inside an underground mine this
is unlikely, due to other measures re-
quired to protect the opening to the
mine. In addition, surface signs will do
little'to warn persons underground.
Blasting that occurs on the surface at
an underground mine will require ap-
propriate warning devices and signs.
Paragraph (f) was revised to reflect
that it Is limited to surface blasting.

§ 817.13-817.15 Casing and sealing of
drilled holes.

These, Sections are intended to
ensure that boreholes, shafts, wells,
and other accesses to underground
mines are sealed, filled, cased, lined, or
protected so as to ensure and protect
the health, safety, and general welfare

- of the public, the quality of the envl-
ronment, ahd potential land uses.

Authorities for these Sections are
found in Sections, 102, 201, 601, 503,
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504, 507, 508, 516, 517, 701 and 717 of
the Act.

Following is a list of the technical
literature used in the preparation of
these performance standards:

1. Ciolkosz, E. J., and others 1973.
Soil as a medium for the renovation of
acid mine drainage. Office of Water
Resources Research December 1973.

2. Doyle, William S. 1967. Mine seal-
ing, deep coal mining-waste disposal
technology. Noyes Data Corporation,
Park Ridge, N.J.

3. Garrett, W. S., and Pitt, L. T. C.
1961. Design & construction of under-
ground bulkheads and water barrier,
in 7th Commonwealth Mining & Me-
talurgical Congress, Johannesburg,
South Africa. Vol 3, 1283-1301.

4. U.S. Dept. of the Interior, Federal
Water Quality Administration, 1970.
New mine sealing techniques for water
polution abatement Haliburton Co.,
163 pp.

5. Penrose, Jr., et al., EPA 68 010195.
1973. Laboratory study of self-sealing
limestone plugs for mine openings.
EPA-43019-73-011.

6. HRB-Singer, Incorporated. April
1971. Detection of abandoned under-
ground coal mines by geophysical
methods. Environmental Protection
Agency and the Pennsylvania Depart-
ment of Environmental Resources,
Project 14010EEHN.

7. Moebs, N. N. & Krickovic, S. 1970.
Air sealing coal mines to reduce water
pollution. BOMRI 7354.

8. Penrose, R. G., Jr., and Holubec,
Igor, 1973. Laboratory study of self-
sealing limestone plugs for mine oper-
ations. EPA-670/2-73-081.

9. Stoddard, C. K. 1973. Abatement
of mine drainage pollution by under-
ground precipitation. EPA-67012-73-
092.

10. U.S. Environmental Protection
Agency. 1973. Processes, activities,
EPA-43019-73-011.

11. U.S.E.P.A. 1975. Criteria for de-
veloping pollution abatement pro-
grams for inactive and abandoned
mine sites. EPA-440-9-75-008.

Sections 817.13 and 817.15 require
that exploration holes or other under-
ground openings be cased, sealed, or
otherwise managed "as approved by
the regulatory authority." The deci-
sion to amend the proposed regula-
tions by insertion of the phrase "as ap-
proved by the regulatory authority,"
thus giving the regulatory authority
wide latitude in the mandgement and
disposition of" exploratory holes,

-shafts, wells, drifts, and other under-
ground openings, was made on the
basis of comments discussed below and
for the following additional reasons:

These Sections provide for the seal-
ing or managing of openings to -pre-
vent people and animals from entering
the opening thereby reducing the
safety hazards associated with unse-

cured underground openings. The
casing and sealing requirements of
these Sections will aid in protecting
water resources and the prevailing hy-
drologic balance by preventing or con-
trolling the discharge of acid mine
water. The formation of acid water is a
naturally occurring phenomenon
which results from the oxidation of
iron pyrites in the presence of water
and air. Coal mining operations dis-
turb the soil, rock material, and coal
bed, thereby exposing the iron pyrites
which can greatly enhance the forma-
tion of acid drainage. The acid water
draining from the coal mine enters
streams and greatly reduces the usea-
bility of these waters for human or In-
dustrial consumption. Sealing of open-
ings is one method of controlling the
production of acid water from mines.
Abandoned drift mines generally can
be sealed, enabling the flooding of a
mine and thus stopping the oxidation
of pyrite. (Doyle, 1976, p. 9 and Moebs,
1970. pp. 1-3, 16-20.) Sealing will also
reduce the formation of acid water by
preventing the entrance and flow of
water and air into and out of the mine.

Many different type of sealing tech-
niques were considered in the develop-
ment of these Sections. No specific
technique is universally acceptable in
the literature for sealing all under-
ground openings. (Doyle, 1976, pp. 19-
32 and H11lburton, Co., 1970, pp. 5-6,
9-10, 20-21.) Mine sealings may involve
construction of a physical barrier
across a mine opening to prevent pas-
sage of air, water, or persons and wild-
life. The ultimate water level behind
the seal Is, however, seldom controlled,
and excessive pressure can build up,
resulting in a mine seal blow-out.
Sudden release of large quantities of
water can have devastating down-
stream effects. (Doyle, 1976, p. 19. See
Commonweazth v. Barnes and Tucker
Co., 452 PA., 77, (1974).) Mine seals
may be designed to retain large quan-
tities of water, but seal leakage and
failures generally occur from natural
zones of weakness such as outcrop
fractures. The natural rock and miner-
al surrounding the seal area is usually
fractured, fissured, uneven, or unsta-
ble. As adopted, the regulations re-
quire that the seal must prevent the
flow of water from the openings,
except as otherwise authorized by the
regulatory authority. Regulatory au-
thorities should have the latitude to
require the design of sealing and moni-
toring programs on a mine-by-mine
basis so that catastrophic plug failures
are prevented. Of course, if drainage
from underground working is unavoid-
able, despite the use of the best availa-
ble methods of sealing, then the re-
sulting discharge to surface or ground-
water must be controlled so as to
achieve the applicable effluent limita-
tions.
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As evidenced above, the wide variety
of situations likely to be encountered
with regard to the managing of var-
ious underground openings make it ap-
propriate that the regulatory authori-
ty be given discretion In what it may
or may not require in properly manag-
Ing these openings. Accordingly, the
proposed regulations were modified by
inserting the phrase "as approved by
the regulatory authority" where ap-
propriate.

Numerous comments received on
these Sections also Indirectly influ-
enced the decision to provide the regu-
latory authority with greater latitude
in dealing with the management of
holes, wells, and underground open-
ings.

1. Several coinmenters objected to
the proposed regulations requiring the
permanent sealing'or closing of drilled
holes or wells, stating that in many
cases such holes or wells could prove
useful to surface owners as a water
wells, or to an operator as water moni-
toring wells. One of the commenters
stated that often permission to test
drill on private land was contingent on
leaving a water well for future use by
the land owner. Some commenters
suggested that the regulations by re-
vised to allow more flexibility in the
use of drilled holes and wells. These
suggestions were accepted, with the re-
quest for more flexibility evolving-into
greater latitude for the regulatory au-
thority, as well as the language deal-
Ing with the requirements for transfer
of water wells being added to the ap-
propriate Sections, to provide a com-
plete picture of the requirements ap-
plicable to these openings.

2. One commenter objected to the
proposed provisions of Section 817.13
requiring an underground operator to
permanently close each borehole or
well in the permit area, stating that
this could be an extremely expensive
operation for the operator with little
or no actual benefit to the environ-
ment or public safety. The rationale
presented by the commenter was
sound. Accordingly, the comment was
accepted and the regulations were
changed to require the closing of only
those holes uncovered or exposed by
mining activities. Holes already on the
site and unaffected by the operation
need not necessarily be sealed, except
those which may require sealing to
minimize disturbance to the hydrolo-
gic balance of the arem being mined.

3. Sections 816.14 and 817.14(b) deal
with the temporary casing and sealing
of drilled holes. One commenter sug-
gested modification of this provision
to include additional dxceptions for
(drill) holes which will be removed in
whole or in part by subsequent
mining. This comment was rejected on
the basis that this Section deals spe-
cifically with two types of holes: (a)
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holes used to return coal processing
* waste or water to underground work-

ings, and (b) holes used, to monitor
ground water. Both must have been
specifically identified in the approved
permit. As both types of holes have a
specific function, there is no justifica-
tion for waiving the requirements that
they be sealed temporarily before use
and protected during use. The impor-
tance of these holes s such that It
would be to the operator's advantage
to take all possible care in their loca-
tion, and to ensure that they are se-
curely cased and protected from
damage. Leaving a proposed disposal
well or monitoring well uncased and
unprotected invites loss of the well,
before the end of its usefulness, and
the subsequent cost of redrilling the
well as required under the approved
permit. Similarly, leaving a disposal
well uncased would probably allow
leachate from the, coal processing
waste or water access to porous rock or
aquifers above the disposal area, and
cause possible significant harm to the
hydrologic balance.of the area result-
ing from this access. Leaving a moni-
toring well uncased could allow toxic
surface runoff or toxic groundwater
generated by the mine operation
access to the groundwater being, moni-
tored, again resulting in possible sig-,
nificant harm.

Finally, locating these holes in an
area where they would soon be re-
moved by mining would in most cases
be an unsound procedure in view of
the importance of these holes, and the
importance of their proper casing and
maintenance as explained above.

4. Section 817.14(a) provides that, all
mine entries which are temporarily in-
active but have a projected useful
service be barricaded, fenced, and
posted to identify the 'hazardous
nature of the opening. Specific stand-
ards for barricades and construction
materials to protect the mine entries
were considered In the formulation of
-the regulation. "However, the Office
elected to provide generalized stand-
ards for mine entry protection.

The regulations also require that
protective devices be periodically in-
spected and maintained in good oper-
ating condition. Various inspection pe-
riods were considered in the formula-
tion of the regulations, but no set time
period (e.g., monthly,- weekly basis)
was included because the 'inspection
period depends on the hazard of open-
ing, type of protective device, and con-
dition of the opening. The number of
inspections must be frequent enough
to ensure that the protective devices
are in good operating condition and
safe.

5. One commenter suggested dele-
tion of this Section. as well as Sections
817.13 and 817.15, on the basis that
these regulations would be a duplica-
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,tion of existing MSHA regulations.
This comment was rejected. Section
702(a)(2) of the Act states that noth-
ing in thd Act shall be construed as su-
perceding, amending, modifying, or re-
pealing the Federal Coal Mine Health
and Safety Act of 1969 (83 Stat. 742).
Sections 816.13 through 816.15 were
proposed to protect the health, safety,
and general welfare of the public, the
quality of the environment, and poten-
tiaI land uses. MSEA requirements are
aimed primarily at protecting mine
worker safety. OSM believes that
these regulations are complementary
and do not supersede or modify the
MSHA regulations.

§ 817.21-817.25 Topsoil
These Sections are intended to

assure that persons conducting under-
ground mining activities remove top-
soil or -other plant growth material
prior to operations, store It for later
use as a plant root medium and redis-
tribute it in a manner that will pro-
tect, as much as possible, its productiv-
ity.

Authority for these Sections Is
found in Sections 102, 201, 501, 503,
504, 507, 508, 515, and 516(b)(10) of
the Act. In response to public com-
ments, these regulations differ from
those for surface mining where com-
ments were substantive enough to war-
rant different performance standards.

Section 817.21 sets forth the general
requirements for handling topsoil. It
requires that topsoil and subsoil be
separately removed, saved, and segre-
gated from other materials. When re-
moved, the topsoil shall be immediate-
ly redistributed or stockpiled for redis.
tribution at a later time except when
the permittee can demonstrate to the
regulatory authority that an alterna-
tive procedure will provide equal or
more protection to the topsoil.

1. A number of commenters contend-
ed that the requirements for removal,
storage and subsequent redistribution
of topsoil were not supportable be-,
cause of the extended periods of time
(20 to 40 years) that will be required
for storage. .It was argued that the
value of stockpiling topsoil for long pe-
riods of time is unknown and unlike
surface mining, the disturbed area of
an underground mine remains dis-
turbed for a number of years, thus the
stockpiled material will lose fertility,
or organic matter and other desirable
characteristics that were present when
the material was stored. Since fertility
losses, for example, nitrogen lost due
to leaching, can be restored with addi-
tions of fertilizer (Vogel and Berg,
1973, pp. 189). organic matter can be
restored with additives and micro-or-
ganisms lost -during the stockpiling
period will regenerate quickly when
surface soil layers are returned to the
surface (MbCormack, 1974, pp. 151):

The regulations were changed only to
accommodate those occasions when
the permittee demonstrates to the sat-
isfaction of the regulatory authority
that an alternative procedure will pro-
vide equal or more protection for the
topsoil and the use of that alternate
procedure Is approved by regulatory
authority.

2. Other changes in this section of
the regulations are discussed in the
Preamble for Section 816.21 because
public comments were essentially Idea
tical; hence, to avoid redundance the
reader Is referred to the discussion
contained in that section. The Office
believes that Sections 817.22, 817.23,
817,24, and 817.25 should be substan-
tially identical to the corresponding
Sections bf Part 816 since there are no
Identifiable distinctions between the
functions of these Sections. The
readek Is referred to the appropriate
Sections of the Preamble of Part 816
for information and discussion on the
regulations of the Sections of the reg-
ulation of Pait 817.

§ 817A1-817.57 Hydrologic Balince.

I{Th=ODUCTION

With the exception of Section
817.50, all of these proposed Sections
are substantially similar to their corre-
sponding Sections in Part 816. The
reader Is referred to the appropriate
portions of the Preamble for Part 816
for information concerning the techni-
cal basis, alternatives considered, and
statutory authority. In addition to the
Sections of the Act cited in those por-
tions of the Preamble, these Sections
of Part 817 are based on Section 616 of
the Act. The Office considers effects
on the hydrologic balance sufficiently
similar in surface and underground
mining to warrant substantially simi-
lar performance standards, except for
the differences noted in the following
discussion.

§ 817.41 Hydrologic Balance: General Re-
I quirements.

1. Legal authority for this section is
Section 516 of the Act and those provi-
sions cited in the preamble to Section
816.41. That portion of the Preamble
presents a detailed explanation of the
basis and purpose of most of the siml-
lar provisions of 817.41. However, some
differences between surface and un-
derground mining activities were
noted, leading to some different provi-
sions for section 817.41.

2. A commenter believed that the
regulations failed to adequately ad-
dress basic differences between surface
and underground coal mining oper-
ations. No specific changes in the per-
formance standards were recommend-
ed by the commenter and without
which the Office had no basis to
evaluate the commenter's opinion,
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The Office considers the effects of
many mining activities on the hydrolo-
gic balance to be sufficiently similar in
surface and underground mining to
warrant many substantially identical
requirements under Sections 816.41
and 817.41, although the magnitude of
effects may be quite diverse because of
the differences between the oper-
ations. Because of those differences
specification of differing requirements
has been made in Sections
816.41(d)(2Xvill) and 817.41(d)(2)(vii)-
xi) to account for differences of un-

derground activities. The magnitude
of-hydrologic impacts of underground
mining activities is described at the
final EIS, pages ,B-III-37-38, at
USEPA, 1976 (a) pp. 51-57; pp. 88-94;
and at Hill and Bates 1978, pp. 5-11
and 15-16.

3. A commenter thought that the
word "prevent" in Section 817.41(a)
should be replaced by "minimize." The
Office rejected this change, because
the intent of Congress was to prevent
long-term adverse changes in the hy-
drologic balance with respect to all op-
erations in an affected area (see Sec-
tion 516(bX9)(B) of the Act).

4. Another commenter thought that
Section 817.41(dX2)(x) was inconsist-
ent with Section 516(b)(1Y of the Act.
The Office rejected this comment, be-
cause the regulation does not absolute-
ly require subsidence prevention as
the commenter asserted, but merely
subsidence control, as implemented
through 30 CFR 817.50, 187.121-
817.128. 1

5. A few commenters believed that
Section 187.41(d)(2)(xi) was inconsist-
ent with Section 516(b)(9) of the Act,
by requiring prevention, rather than
"minimiing', of acid mine drainage.
However Section 516(b)(9) of the Act
clearly requires the operator to mini-
mize the disturbances to the hydrolo-
gic balance by. "avoiding acid or toxic
mine drainage .. ." Consequently, the
Office rejected the comment because
the Act requires prevention of acid
mine drainage. Purther, Section
516(b)(12) of the Act prohibits gravity
discharge of water from new drift
mines working acid-producing or iron-
producing coal seams.

6. Additional comments and issues
relating to this Section that are identi-
cal to those raised as to Section 816.41
are discussed under the preamble to
that Section.

7. Additional minor editorial changes
to improve clarity from the proposed
rules were made by the Office and
were nonsubstantive in nature.
§ 817.42 Hydrologic balance: Water qual-

ity standards and effluent limitations.

A. In=oDuCxioN

1. Legal authority for this Section is
Section 516 of the Act and those provi-
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°sions cited in the preamble to Section
816.42. That portion of the preamble
presents a more detailed explanation
of the general basis and purpose of
most of the specific provisions estab-
lished in this Section.

2. This Section specifies water pollu-
tion control collection and treatment
requirements, and contains minimum
water quality standards and effluent
limitations for underground coal
mining activities. A general discussion
of the purposes and objectives of this
Section was at 43 FR 41744-41746
(September 18, 1978). To provide clar-
ity to the reader, the Section was re-
structured from the proposed version
to include discrete alphanumeric para-
graphs.

3. Surface effects of underground
mining and underground mine work-
ings. may result in adverse effects on
surface water systems (USEPA, 1976
(a) at 88). These effects may result
from acid mine drainage flow into
streams (H.R. Rep. No. 95-218. 95th
Cong., 1st Sess. at 58. 197; Kosowskl,
1973, 83 pp.; Carucclo, 1968 at 107-151;
Musser, 1965 at sheet 4) from subsi-
dence of the land surface or under-
ground workings which allows surface
drainage to be diverted into mine
workings (Dunrud. 1976 at 2 and 34),
and from erosion and water quality
degradation as a result of waste mate-
rial removed from the workings and
placed on the surface facilities.

Water pollution control for under-
ground coal mining operations is large-
ly restricted to at-source methods for
reducing water inflow into the mine
workings and to treatment of collected
mine drainage and surface runoff.
Generally water quality analyses have
not* indicated significant differences
between untreated waste water from
surface and underground operations in
similar geologic settings. (USEPA.
1976 (a) at pige 53). Therefore, as re-
quired in EPA's Effluent Limitation
Guidelines for the Coal Mining Point
Source Category (40 CFR 434), the
same numerical discharge limitations
apply to surface and underground coal
mining operations. These effluent
limitations, with appropriate modifica-
tions to meet the intent of the Act,
have been incorporated into Section
817.42(a)(2).

4. The preamble to Section 816.42
describes the general provisions relat-
ing to water quality standards and ef-
fluent limitations, which essentially
parallel those of Section 817.42, Some
differences exist between the nature
of discharges (i.e., principally source
and duration) between surface and un-
derground coal mining operations.
. First, as an alternative to passing all

surface drainage and waters from un-
derground workings through a sedi-
mentation pond or series of sedimenta-
tion ponds' Section 817A2(a) allows
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for use of a "treatment facility" (e.g.,
a package neutralization device). Due
to the fact that some operations may
have very limited surface facilities and
waters from the mine workings may
have very low total suspended solids
concentrations, the use of a sedimen-
tation pond may not be necessary and
a small-scale treatment facility may be
best suited for treating discharges
from coal mining operations to meet
applicable effluent limitations.

With respect to the criteria for the
removal of sedimentation ponds and
treatment facilities, Section 817.42 in-
cludes criteria simila to Section
816.42 for surface drainage; however,
for discharges from underground
workings, Section 817.42 also requires
that sedimentation ponds and treat-
ment facilities remain in place until
either the discharge continuously
meets the effluent limitations without
treatment or until the discharge has
permanently ceased. This additional
requirement Is necessary. given the po-
tenti l for. long-term discharges of
waters from underground workings,
principally by gravity drainage. See
H.R. Rep. No. 95-218, 95th Cong.,. 1st
Sess. at 127 (1977).

Differences between the two Sec-
tions also exist with regard to the ex-
emption to the requirement for use of
sedimentation ponds or treatment
facilities to treat surface drainage.
Section 817.42 not only requires the
discharge to show that such ponds or
facilities are not necessary to meet ef-
fluent limitations or applicable State
and Federal water quality require-
ments and that the disturbed, surface
drainage area within the total dis-
turbed area is "small" but also that
there Is no mixture of surface drain-
age with discharges from the under-
ground mine workings. For exemp-
tions to the treatment of discharges
solely from underground mine work-
ings, Section 817.42 requires that a
demonstration be made that treat-
ment is not necessary to meet the ef-
fluent limitations or applicable State
and Federal water quality require-
ments and that there is no mixture of
drainage from underground workings
with drainage from surface areas.
The ze additional criteria for the ex-
emption to the requirement for sedi-
mentation ponds or treatment facili-
ties provides that mixing .of waters
with potentially very different quali-
ties, volumes, and treatment needs will
not occur.

Another Important difference be-
tween Sections 816.42 and 817.42 is the
definition of "disturbed areas." Spe-
cifically, Section 817.41 further limits
the definition of this term to exclude
not only areas affected by surface op-
erations in which only diversion
ditches, sedimentation ponds, or roads
are located and the upstream areas are
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not otherwise disturbed, but also to.
exclude surface -areas affected by un-
derground, operations, unless those
*areas also are affected by fills, support
facilities, or other major activities inci-
dent to underground mining activities.
.This limitation eliminates surface
areas overlying underground mine
workings from treatment as "dis-
turbed," in terms of the requirement
of collecting all surface drainage from
such areas and passing that drainage
through a sedimentation pond, a series
of sedimentation ponds, or a treat-
ment facility. However, it should be
noted that the e~emption from the
collection and treatment requirements
for surface drainage from areas overly-
ing underground mining does not
apply to water which, due to subsi-
dence or other causes, percolates from
the surface down and into under-
ground mine workings. Such drainage
is required to be handled or dis-
charged froin underground workings
under the second sentence of the main
text of Section 817.42(a) and is subject
only to the exemption bf Sections
816.42(a)(1) and (2)(i).

B. ANALYSIS OF Co=Ax rTs

1. Most comments received with re-
spect to Section 817;42 were virtually
identical, to comments received for
Section 816.42. The disposition of
those comments is discussed in the
preamble to Section 816,42. The few
comments directed only. to Section
817.42 are discussed below.

2. Section 817.42(a) has been slightly
modified to provide additional clarity
with respect to the criteria for sedi-
mentation pond and treatment facility
removal. More specifically, the lan-
guage with regard to this subject now
states that sedimentation ponds and
treatment facilities for surface drain-
age from the disturbed area shall be
maintained until the disturbed area
has been restored and the vegetation
requirements of . Sections 817.111-
817.117 are met. In addition, the crite-
rion for pond and facility removal in
the proposed rules, of meeting ambi-
ent surface water quality require-
ments, has been modified to-require
compliance with applicable State and
Federal water quality standards re-
quirements for the receiving stream.
This specific change is discussed in
more detail at the preamble to Section
816.42.

3. As to the criteria for removal -of
sedimentation ,ponds and treatment
facilities for discharges from under-
ground workings to surface waters, the
language of the criterion for compli-
ance with the effluent limitations has
been slightly revised -to require that
the discharges continuously meet the
effluent limitations. This modification.
provides additional clarity with regard
to what is required and will also pro-
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vide for greater assurance that the hy-r
drologic balance will be protected over
the long-term, as required by the Act.

4. The- proposed provisions of Sec-
tion 817.42 relating to exemptions to
the requirements for sedimentation
ponds- or treatment facilities have
been revised to a small extent to pro-
vide for. clarity. In addition, the ex-
emption has been modified to include
as a criterion, the requirement that no
mixture of surface drainage and drain-
age from the underground mine work-
ings takes place. This modification in
the exemption criteria appeared neces-
sary, basedpon the high probability for
treatment of problems resulting from
the mixing of waters with potentially
very different quality, - volumes, and

- thus, treatment needs. In addition, it
assures that monitoring of mixed dis-
charges, a very difficult task, is avoid-
ed.

5. A comment~r stated that the re-
quirements to collect all drainage from
the disturbed area and pass this drainJ
age through a sedimentation pond or

*treatment facility and to apply EPA's
Effluent Limitation Guidelines for the
Coal Mining Point Source Category to
the discharge from this pond or facili-
ty, actually constituted applying
EPA's effluent limitations for active
mining areas to drainage from a "sur-
face construction area." The com-
menter also stated that-this require-
ment essentially amended the regula-
tions promulgated under the Clear
Water Act and, therefore, violated
Section 702(a) of the Act.

The effluent limitations of Section
81742(a)(2) are essentially identical to
those of EPA for the Coal Mining
Point Source Category (USEPA,
1977a). EPA's Effluent Limitations
apply specifically to Coal Preparation
Plants and Associated Areas, Acid or
Ferruginous Mine Drainage, and Alka-
line Mine Drainage. As defined in 40
CFR 434.11, General Definitions, "coal
preparation plant" means "a, facility
where coal. is crushed, screened, ,sized,
cleaned, dried, or otherwise prepared
and loaded for transit to a consuming
facility." The term "coal preparation
plant associated areas" is defined as
the "coal preparation plant yards, im-
mediate access roads, slurry ponds,
drainage ponds, coal refuse piles, and
storage piles and facilities."'

Based on these definitions, it is clear
- that the EPA effluent limitations are
intended to Include treatment of point
source runoff from disturbed areas for
underground mines as defined in Sec-
tion 817.42(a). Since the Office is le--
gally bound to implement regulations
for water discharges which are at least
as stringent as those of EPA, the ap-
plication of effluent limitations of Sec-
tion 817.42(aX2) to drainage from dis-
turbed areas, as defined in that Sec-

tion, does not constitute a violation of
Section 702.

§ 817.43-817.44 Diversions.
The authority, basis and purpose for

these Sections are the same as for Sec.
tions 816.43-816.44, and, in addition,
Section 516, of the Act. Comments re-
ceived on these Sections were similar
to those for Sections 816.43-816.44.
The preamble discussion, to Sections
816.43-816.44, therefore, also serves as
the Office's explanation of disposition
of comments to Sections 817.43-817.44.

§ 817.45 Hydrologic balance: Sediment
control measures; and 817.46 Ilydrolo.
gic balance: Sediment ponds.

These Sections are substantially
identical to corresponding Sections In
Part 816. The reader is referred to the

-appropriate portions of the preamble
for Part 816 for information concern-
ing the technical basis, alternatives
considered, and statutory authority.
In addition to the Sections of the Act
cited in those portldns of the pream-
ble, these Sections of Part 817 are
based on Section 516 of the Act. While
the Office considers the effects on the
hydrologic balance to be sufficiently
similar in surface and underground
mining to warrant substantially identi-
cal performance standards, public
comment was invited on how the dif-
ferences in the .effects of these types
of mining should appropriately be re-
flected in the regulations.

§ 817.46(a)(1)
Commenters said the requirements

to construct a sedimentation pond
before any disturbance to the area is
unnecessary for underground mining
operations. The commenters state that
underground mining operations do not
create situations where water would be
polluted.

Sedimentation ponds are required
prior to any mining disturbance of the
disturbed area. Generally, under-
ground mining activities include an ex-
ploratory drilling program, excavating
and developing a bench or a working

- area or constructing mine portals or
shafts, excavating access and haulage
roads from the mine site to a power
source, and construction of a tipple
and coal preparation plant. In view of
these surface disturbances, a sediment
pond must be included to collect the
sediment from these activities, There-
fore, the Office has retained this Scc-
tion.

The preamble discussion for Section
816.46 Is incorporated herein by refer-
ence.

§ 817.47 Hydrologic balancec Discharge
structure.

The authority for this Section Is
found in Sections 516(b) (7), (9), (10),
and (11) of the Act, in addition to all

FEDERAL REGISTER, VOL 44, NO. SO-TUESDAy, MARCH 13, 1979



Sections of the Act cited earlier in the
preamble to Section 816.47.

The basis and purpose of this Sec-
tion are the same as those offered ear-
lier in this preamble for Section 816.47
except that the references to other
sections should be to the comparable
provisions for underground mines. All
public comments discussed. in the por-
tion of the preamble relating to Sec-
tion 816.47 were considered and simi-
larly disposed of, with respect to Sec-
tion 817.47, because the Office believes
no difference in the mining methods
requires differences in discharge struc-
ture requirements between structures
associated with surface mining and
those associated with underground
mining.

§ 817.48 Hydrologic balance: Acid-forming
and toxic-forming materials.

(1) The authority for this Section is
Section 516 of the Act, and authority
cited under the preamble to Section
816.48. To account for underground
development waste which is unique to
underground mining activities, this
Section is adopted to apply to acid-
forming and toxic-forming under-
ground development wastes and spoil.
The basis and purpose for this Section
are generally the same as those de-
scribed for Section 816.48.

(2) The issues raised and comments
received regarding this Section were
similar to and discussed under the pre-
amble to Section 816.48.

§ 817.49 Hydrologic balance: Permanent
and temporary impoundments.

(1) The authority for this Section is
found in Section 516(b) (5), (6), (7),
(9), (10) and (11) of the Act, in addi-
tion to all Sections of the Act cited in
the preamble discussion of Section
816.49. The basis and purposes of this
Section are- the same as for Section
816.49 of this Subchapter. All public
comments discussed in the portion of
the preamble reliting to Section
816.49 were considered, and similarly

'disposed of with respect to Section
817.49 because there is no basis for a
difference in the permanent and tem-
porary impoundment-requirements for
structures associated with surface
mining or the surface effects of under-
ground mining:

In addition to the comments dis-
cussed in the Preamble portion relat-
ing to Section 816.49, one commenter
recommended that Section 817.49(a)
be eliminated from the final rules be-
cause the major concern with perma-
nent impoundments focused exclusive-
ly on those impoundments left after
surface mining operations. This was
not accepted and the requirements
covering any permanent impound-
ments associated with underground
mining operations were retained in the
final rules. It is anticipated that there
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will be cases when Impoundments are
constructed to provide a water source
for underground mining operations
and some of these impoundments may
be left as permanent structures If this
occurs, these regulations will apply to
the structures, whether or not the reg-
ulations of the Corps of Engineers or
Environmental Protection Agency
apply.

§ 817.50 Hydrologic balance Ground water
protection.

1. Section 817.50 provides the protec-
tion of the mining area's hydrologic
balance by requiring that mining oper-
ations be conducted so as to preclude
uncontrolled discharge of mine water.
Uncontrolled discharges (mine drain.
age) have been a primary cause of ad-
verse Impacts upon water quality and
ecology in the past (Biesecker and
George, 1966, pp. 5-8; Broley, 1954. 3
pp.; Grubb and Ryder, 1972, pp. 16-58;
Sidio and Mackenthun,- 1963, pp. 16-
21; Turner, 1958, pp. 45-46; Warner,
1973, p. 227).

However, this problem can be con-
trolled in underground mines through
the proper location, design, construc-
tion, utilization. and sealing of drifts,
adits, and slopes (EPA. 1973b, pp. 30-
34). Use of some of these methods to
control drainage during the active
mining phase is to be supplemented
with collection and conveyance of
drainage to treatment facilities as nec-
essary to comply with applicable
standards and limitations prior to dis-
charge to receiving streams.

The outright prohibition on gravity
discharges at Section 817.50(c) from
certain drift mines Is required under
Section 516(b)(12) of the Act.

2. The Office considered requiring
all drift mines which are opened after
the effective date of this Part to
comply with Section 817.50(c), rather
than making the requirements appli-
cable only to mines opening after ap-
proval of the State or Federal pro-
gram. The Office believes that until a
regulatory authority Is Identified and
approved by the Secretary and em-
powered to administer a regulatory
program, It will be unfair to the opera-
tor to make this provision apply. De-
termination of whether a coal seam in-
volved is "acid-producing" or "iron-
producing" would not have been made
until a permit application was re-
viewed by the regulatory authority.

3. A few commenters suggested that
for drift mines which lie above drain-
age, that solid coal barriers of 50 feet
plus one foot of potential hydrostatic
head at all points around and above
the workings be required. The Office
recognizes that certain States require
such standards as efforts to control
acid drainage. However, the Office re-
Jected this proposal, because such site-
specific techniques are not apprdpri-
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ately applicable nationwide, particu-
larly In the west where underground
mining may not produce acid drainage.
The provisions of Sections 817.41,
817.42, 817A8. 817.50, and 817.55 are
extensive enough in scope to adequate-
ly cover the drainage situations raised
by the commenters. Of course Section
516(bX12) of the Act and Section
817.50(c) specifically prohibit a gravity
discharge of water from new drift
mines.

§ 817.51 Underground mining:. Protection
of ground water recharge capacity.

As explained in the preamble to the
proposed rules (43 FR 41780), the
Office did not believe it appropriate to
promulgate a Iregulation concerning
restoration of recharge capacity with
respect to underground mining activi-
ties. However, comments were solicited
as to whether any requirements may
be needed to protect the recharge ca-
pacity of water bearing formations
from underground mining activities.
One comment was received on this
point in support of deleting this Sec-
tion. The Section has not been includ-
ed in the final rules

§817.52 Hydrologic balance: Surface and
ground water monitoring.

(1) Authority for this Section is de-
rived from the same Sections of -the
Act as for Section 816.52-and from
Section 516 of the AcL

(2) Most comments and Is-ues relat-
ing to this Section were similar to
tho:e raised as to Section 816.52 and
are discussed in-the Preamble to that
Section.

(3) Several commenter questioned
whether quantity monitoring of sur-
face discharges from underground
mine permit areas following reclama-
ion Is necessary, in view of the small

area disturbed relative to surface
mining operations. The Office concurs
with the commenters that, where the
surface disturbed areas is relatively
small the Impact to the hydrologic bal-
ance following mining should be negli-
gible. Where this is the case and the
disturbed areas have been regraded
and stabilized, it makes little sense to
require the monitoring of surface
flows (quantity) even though quality
would need to be continuously moni-
tored. However, no change in wording
was deemed necessary, as Section
816.52(b)(2) provides for sufficient
flexibility to the regulatory authority
to limit or reduce water quantity mon-
itoring in the circumstances suggested.

§817.53 Hydrologic balance: Transfer of
wels.

Authority for this Section Is Section
516 of the Act and those provisions
cited In the preamble to Section
816.53. That portion of the preamble
also explains the general basis and
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purpose of this Section.All comments
received and issues raised were similar
to those comments and issues on Sec-
tion 816.53 and are discussed in the
preamble to that Section.

§ 817.54 Hydrologic bdlance: Water rights
and replacement.

1. Authority for this Section is the
sameas that for Section 816.54, and in
addition Section 516 of the Act. Most
comments and issues raised as to this
Section were the same as those raised
as to Section 816.54 and are discussed
in the preamble to that Section.

2. Several- comments questioned
whether Section 717 of the Act autho:
rizes Section 817.54 as a regulation of
the effects of underground mining on
underground water. Since it was the
intent of Congress for this Act to
apply to underground mining as well
as tosurface mining, thei-Office has
decided not to delete the Section.

Section 515(b)(10) of the Act re-
quires surface mining to "minimize
the disturbances to the prevailing hy-
drologic balance at the mine site and
in associated offsite areas and to the
quality and quantity of water in sur-
face and ground water systems...."
Section 508(a)(13) requires mining and
reclamation plans, in general, to pro-
vide for protection of surface and
ground waters, including "rights of
present usprs to such water." Sections
516(bX10 and 516(d) of the Act incor-
porate provisions of Section 508 and
515, by referencing regulation of un-
derground mifing activities and allow-
ing for any "distinct differences" in
underground mining. There are no
"distinct differenges" justifying elimi-
nation of Section 817.54.

If anything, underground mining
can have a more severe impact 'on
users of surface and 'ground water
than surface mining activities, as is
evident from the technical literature
cited in the preamble to the proposed
rules, 43 FR 41780 (discussion of Sec-
tions 817.41-817.57) and 41784-41785
(GAT, 1977, pp. 22-23; Dunrud, 1976, p.
61). Therefore, the Office interprets
Section 717 of the Act to require, es-
tablishment of this performance
standard since underground mining
can have such impacts on users ,of
water.

3. A commenter felt that the Section
should be changed to explicitly pro-
vide that the operator wouldt have to
replace the water supplies of permit-
tees for grazing on public lands, if the
mining operation diminished those
supplies. The Office rejected this pro-
posal as it believes, first,, that permit-
tees' water supplies for grazing would
be included under ".. . -water supply of
an owner of interest," and, second, is
specifically covered under provisions
of Section 715 of the Act, and 30 CFR
742.
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§ 817.55 Hydrologic balance: Discharge of ments discussed In the portion of the
water-into an underground mine. preamble relating to Section 816,56

1. Section 817.55 provides protection were considered, and similarly dis-
of the hydrologic balance of a mining posed of, with respect to Section
area by restricting the discharge or di- 817.56, because the Office believes
version of water from surface mines or there is no difference between surface
from one underground mine area into and underground mining which would
other underground mine workings. justify varying rehabilitation require-
The basic authority for this Section is ments between structures associated
the same as for Section 816.55 and, in with surface mining and underground
addition, Section 516 of the Act. Sec- mining.
tion 817.55(d) was inserted to recog-
nize the possible transfer* of water § 817.57 Hydrologic balance: Stream
from one underground mine area to buffer zones.
another. Co-mingling of surface water 1. Authority for this Section Is the
and ground water or from two or more same as for Section 816.57 and, in ad-
sources' of ground water may unex- dition, Section 516 of the Act. Most
pectedly occur as a result of a strip comments and issues raised relating to
mine intercepting an underground this Section were similar to those
mine or waters from one underground raised as to Section 816.57 and have
mine breaking through into another been discussed in the preamble to Sec-
(USEPA, 1973(b), p. 207; Common- tion 816.57.
wealth of Pennsljvanid v. Harmar 2. A few commenters questioned the
Coal Co., PA Sup. Ct. (1974). For ex- applicability of the buffer zone provi.
ample, the elevation of shallow ground sions to underground mines. One alter-
water in a southeastern Ohio surface native considered was deletion of this
mine area dropped about 100 feet as a Section on the basis of comments that
result of water breaking into a dry underground mine workings do not
mined out area below (Bureau of. affect surface streams. A second alter-
Mines, 1977b, pp. 50-51). native would have left the provision as

2. The issues raised by comments on proposed, because both surface oper.
Section 817.55 regarding (1) the need ations and underground mine work.
for approval by the Mine Safety and ings located too close to streams may
Health Administration and (2) the cause problems. A third alternative
need for an exception for pH effluent considered was to modify the provision
limitations in the discharge into un- to recognize any differences between
derground workings, are identical to surface and underground mines as to
fssues raised under Section 816.55, and their effects on streams and the need
the same modifications have been for buffer zone markers in the under-
made to both Sections. ground workings.

3. A commenter questioned the The Office rejected the first two al-
meaning of the opening paragraph for ternatives in favor of the third. Bio-
Section 817.55, as to whether it dealt logically significant streams need pro-
with underground workings in the tection from srface disturbances of
same mine or others. The commenter underground mines caused by coal
felt that the "blanket approach" was un d ies prodctioal
not applicable to the entire under- dust and sediment production along
ground mining industry. The Office haul roads, the discharge of mineral-
recognized this language problem and, ized water from processing plants or
therefore, specified "surface" mines in underground sumps, and the disrup-
the final rule. The Office's intent is tion of overland-runoff patterns
discussed adequately in the preamble caused. by ditching (Karr and
to Section 816.55 it excludes diversion Schlosser, 1977, pp. 16-29; Grim and
and discharges from either surfacHl_, 1974, p. 102; Weigle, 1965, 23 pp.).
and underground mines into other un- Because of the adverse environmental
derground mines, unless certain pollu- effects to streams which may be gen-
tion abatement criteria are demon- erated by surfac6 operations and facil.
strated to the satisfaction of the regu- ities, the Office decided to require the
latory authority, use of stream buffer zones under Sec-

tion 516 of the Act. The Office be-
§817.56 Hydrologic balance: Postmining ileves that Sections 817.121-817.126

rehabilitation of sedimentation ponds, (subsidence control) adequately pro-
diversions, impoundments, and treat- tect surface streams from adverse ef-
ment facilities, fects of underground mine workings

The authority for this Section is themselves.
found in Sections 516(b)(4), (5), (6),
(7), (9), (10), and (11) of the Act in ad-
dition to all Sections of the Act cited
in the preamble discussion of Section
816.56.

The basis and purposd of this Sec-
tion are the same as for Section 816.56
of this Subchapter. All public com-

§ 817.59 Coal recovery.
This Section addresses two persis-

tent problems of coal mining. (1) The
loss of coal resources when mining
does not recover all the coal at a par-
ticbIar mining site; and (2) Recurrent
environmental degradation when land
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is reopened for mining to recover the
remaining coal.

The authority for this Section is
found in Sections 102, 201, 501, 503,
504, 510, and 516 of the Act.

Discussion of specific language nd
lhitermative language to require fixed
:percentages of coal recovery are in the
preamble discussion of Section 816.59
to which the reader is referred for a
discussion of issues relevant to this
Section.

One comment was received suggest-
ing that specific percentages of coal
recovery be required. This comment
was rejected for the reasons explained
in the preamble to Section 816.59.

One commenter suggested that OSM
should not promulgate a standard for
coal recovery of underground mining,
pn the grounds that the Act did not
authorize Federal coal recovery stand-
ards for deep mines, citing Section
517(a) of the Act limiting inspections
to strip mines. OSM has rejected this
suggestion on the basis that Section
515(b)(1) itself, and as applied through
Section 516(b)(10), requires coal recov-
ery standards for deep mines. More-
over, OSM feels that Section 517(a) of
the Act authorizes inspections of un-
derground mines. Section 517(a) au-
thorizes inspection of "surface coal
m and reclamation operations."
This phrase is defined by Section
701(28) of the Act and Section 700.5 of
these regulations to include the sur-
face effects of underground mining.
The amount of coal recovered has an
effect on the surface in that maximum
recovery can preclude the need to re-
disturb the surface at a future date, a
primary objective of this Section of
the regulations. Maximum recovery
from an underground mine may be a
smaller percentage of the total coal
than would be recovered using surface
mining methods if such methods were
feasible for the specific site.

It is understood that the operator
must strike a balance between this re-
quirement to maximize coal recovery
and the requirements of Sections
817.121-.126 dealing with subsidence
control. Both the coal recovery plan
and subsidence damage control plan
must be approved by the regulatory
authority.

§ 817.61-817.68 Use of explosives.
These Sections are promulgated

under the authority of Sections 102,
201, 501, 503. 504, 507, 510, 515. 516.
and 719 of the Act. Most of the provi-
sions of these regulations are substan-
tially identical to the blasting per-
formance standards regulations for
surface mining activities (Sections
816.61-816.68). To that extent, the
reader is referred to the appropriate
portions of the preamble forPart 816,
which contains the rationale, in gener-
al, for parts -of Sections 817.61-817.68

which are not specifically discussed in
the preamble to Part 817.

§ 817.61 Use of explosives: General re-
quirements.

Numerous comments were received
which pertained specifically to Section
817.61. As a result of these comments,
the following alternatives were consid-
ered and alternatives two, three and
four were adopted by the Office.

1. Retain the wording of Section
817.61(a) as proposed.

2. Revise Section 817.61 to restrict
Section 817.61-817.68 to only surface
blasting activities incident to under-
ground mining, including construction
of initial rounds of slopes and shafts.
As a result of such an addition, por-
tions of Section 817.65(a) of the pro-
posed regulations would become un-
necessary.

3. Delete reference in Section
817.61(a) to Sectioiis 816.61-816.68.

4. Delete Section 817.61 of the pro-
posed regulations, which required a
blasting schedule for surface blasting
incident to underground mining.

Alternative 2-Numerous coin-
menters have pointed out an obvious
ambiguity in the proposed blasting
regulations for underground mining.
Although proposed Section 817.65(a)
stated that the provisions of that Sec-
tion applied only to blasting conduct-
ed on the surface, that distinction was
not made for the rest *of Sections
817.61-817.68. Adoption of alternative
two clarified the Office's intent not to
regulate blasting performed under-
ground, beause this activity is ade-
quately controlled by MSHA. By
adding Section 817.61(a) to the final
rules, proposed Section 817.65(a) was
made unnecessary and was changed in
the final rules.

Alternative 3-In response to com-
ments that underground mining activi-
ties should not be subject to all re-
quirements of Sections 816.61-816.68,
the Office revised Section 817.61(a) so
that the final rules require under-
ground mining activities to comply
only with Sections 817.61-817.68,
which have been appropriately tai-
lored solely for those activities.

Alternative 4-Several commenters
objected to the requirement of the
proposed rules for a blasting schedule
for surface blasting incident to under-
ground mining. The Office agrees be-
cause it was not the intent of Congress
to require a blasting schedule for this
type of blasting. Section 817.65(a). re-
quiring a 24 hour notification for
blasts of this type, is adequate protec-
tion for the public, given the limited
frequency and duration of surface
blasting associated with underground
mining activities.

One commenter pointed out that
MSHA's proposed rule, Section
77.1308(i), will allow blasting at night
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In slopes and shafts at underground
operations except for the initial
rounds on the surface. The Office
finds no conflict with MSHA's pro-
posed rule, as the Office does not reg-
ulate blasting under Part 817 inside
underground mine workings. Initial
rounds of slopes and shafts have been
provided for in final Section 817.61(a)
which regulates surface blasting for
underground mining.

§ 817.62 Use of explosives: Preblasting
survey.

A few commenters . recommended
limiting the area in which preblast
surveys are required for surface blast-
ing associated with underground
mining to a one-half mile radius from
the blasting activities, as provided for
in Section 515CbX15) of the Act. The
Office accepted these comments, be-
cause there was no apparent basis to
expand the area for mandatory pre-
blast surveys from surface mining
(one-half mile) for underground mines
(any portion of the mine).

§ 817.65 Use or explosives: Surface blast-
ing requirements.

(1) Several comments were received
concerning the 24 hour notice required
for surface blasting in support of un-
derground mining in the proposed
rules. As a result of these comments
the following alternatives were consid-
ered and alternative 2 was adopted-

1. Retain the wording as publshed
in the proposed regulations.

2. Modify Section 817.65(b) by in-
serting "approximately" in front of
"24 hours" and inserting "surface" in
front of "blasting event."

3. Change the Section to require a
notice at least 10 days, but not more
than 20 days, prior to blasting.

4. Delete the Section.
Alternative 2. One commenter ob-

Jected that the notice of blasting was
required to be given exactly 24 hours
prior to blasting. As this would not be
necessary or practical if there are a
large number of surrounding residents
to be notified, the word "approximate-
ly" has been added to qualify the ad-
vance notice requirement.

Alternative 4. The same commenter
also questioned the Office's authority
to promulgate blasting regulations for
underground mines, because blasting
is not one of the subjects listed in Sec-
tion 516(d) of the Act. However, Sec-
tion 516(b)(10) of the Act makes all of
the performande standards of Section
515 of the Act applicable to "other
surface impacts" not specified in Sec-
tion 516(b) of the Act, thereby in-
corporating, by reference. Section
515(b)(15) of the Act. Further, Section
516(d) of the Act makes the permit ap-
plication requirements of Title V of
the Act applicable to underground
mining. Under the permit application
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requirements at Section 507(g) of the
Act, there is a requiriement that the
applicant establish how the blasting
provision of 515(b)(15) of the Act will
be met. Therefore, the Office does
have the authority to promulgate
rules for surface blasting at under-
ground coal mines that are in accord-
ance with Section 515(b)(15), as modi-
fied so as to accommodate any distinct
difference between surface and under-
ground coal mining.

Surface blasting associated with un-
derground coal mining, as compared to
surface mines, commonly involves a
lesser quantity of explosives and is not
of such a continuing nature as for sur-
face mining activities, because smaller
surface areas of overburden removal
are involved. However, underground"
mining' activities do involve substantial
blasting for road or facilities construc-
tion, "facing-up" operations for instal-
lation of adits, and initial blasts for
slopes and shafts. The environmental
impact of these generally smaller
blasts, conducted for a shorter time
period, is less severe than the legisla-
tive history indicates for surface
mining blasts. Therefore, the provi-
sions of Section 515(b)(15)(A) of the
Act required modification as applied
to underground mining activities. In
the Office's judgment, a notification
of blasting approximately 24 hours in
advance of the blast will provide ade-
quate notification for the infrequent
type of blasting involved.

Alternative 3. One commenter rec-
ommended that notifying residents
within % mile at least 10 days, but not
more than 20 days, prior to any blast-
Ing event be required only for "facing-
up operations," on the theory that*
this modification would conform Part
817 to proposed Section 816.64(a). Sec-
tion 816.64, however, requires publish-
ing a blasting schedule in the local
newspaper for a1l types of blasting.
Because there was no basis shown by
the commenter to distinguish among
the types of blasting in surface work
in underground mining, the Office re-
Jected the comment.

(2) § 817.65(d). One commenter re-
quested clarification as to which un-
derground rhining activities require
maintenance of signs under Section
817.11(f). In response, the Office has,
clarified the wording of this Section to
specify persons who conduct surface
blasting incident to underground
mining. The commenter correctly
noted that, as proposed Section
817.65(d) would have required any
person conducting underground
mining activitiei to comply with all of
the provisions of Section 817.11(f).

§ 817.68 1. Use of explosives: Record of
blasting operations.

1. A few comments specifically di-
rected to the blasting record *require-
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ments of proposed Section 817.68 were
received. Some commenter's felt that It
was unclear whether Section 817.68
applied to blasts fired underground.
However, the wording of Section
817.61(a) in the final rules makes it
clear that only blasts.fired on the sur-
face and initial rounds in construction
of shafts and adits are subject to the
provisions of Section 817.68.

(2). One commenter suggested that a
threshold size of blast be specified
below which a blasting record is not
required. The Office rejected this sug-
gestion. As is discussed in detail in the
preamble to Section 816.61, blasting
involving the use of more than five
pounds of explosives needs to be close-
ly regulated, because of the potential

'for damage and harm to the public. In
order that the regulatory authority
can properly evaluate whether the re-
quirements of the regulations specify-
ing procedures and standards for
blasting of over five pounds are being
complied with, it is necessary that the
identity, location, duration, types, and
amounts of 'explosives used be record-
ed. These items will establish whether
the operator, is, in fact, blasting with
more or less than five pounds. Fur-
thermore, the number and types of
holes and description of delays used
are appropriate means for cross-check-
ing the claims of the operator in the
total weight of explosives used per
blast. Finally, other data required by
Section 816.68 are useful to establish a
historical data base by which the oper-
ator can predict how to conduct blast-
ing over time.

§ 817.71-817.74 Disposal of underground
development waste and excess spoil

Authority for these Sections is
found in Sections 102, 201, 501, 503,
507, 508, 510, 515, and 516 of the Act.

The basis and purpose of these Sec-
tions are the same as for Sections
816.71-816.74 of this Subchapter. All
public comments discussed in the por-
tion of the preamble relating to Sec-
tions 816.71-816.74 were considered
and similarly disposed of with respect
to Sections 817.71-817.74, because the
Office believes that the differences be-
tween underground and surface
mining do not justify differences in
the coal development waste and excess
spoil disposal requirements between
structures associated with surface
mining and those associated with un-
derground .mining. In effect, the
Office believes that disposal of under-
ground development wastes pursuant
to these Sections will provide, and Is
necessary to insure, the same level of
protection for the environment and
public health and safety as is required
for the disposal of excess spoil associ-
atead with surface mining.

The reader is referred to Sections
816.71-816.74.for a discussion of com-

ments and issues relative to Sections
817.71-817.74.

§817.81-89 Coal processing waste banks
and disposal of non.coal waste.

Authority for these Sections is
fo'nd in Sections 102, 201, 501, 503,
504, 507, 508, 510, 515, and 517 of the
Act.

The basis and purpose of these Sec-
tions are the same as for Sections
816.81-816.89 of this Subchapter. All
public comments discussed in the por-
tion of the preamble relating to Sec-
tions 816.81-816.89 were considered
and similarlY disposed of with respect
to Sections 817.81-817.89, because
OSM believes that the differences be-
tween surface and underground
mining do not justify differences In
the waste disposal- requirements be-
tween structures associated with sur-
face mining and those associated with
underground mining.

The reader is *referred to Sections
816.81-816.89 of the preamble for a
discussion of comments axid issues rel-
ative to Sections 817.81-817.89.

§ 817.91-817.93 Coal processing waste:
Dams and embankments.

The authority for these Sections Is
found in Section 516 of the Act, in ad-
dition to Sections of the Act cited In
the preamble discussion of Sections
816.91-816.93.

The basis and purpose of these Sec-
tions are the same as for Sections
816.91-816.93 of this Subchapter. All
public comments discussed in the pre-
amble relating to Sections' 816.91-
816.93 were considered and similarly
disposed of, with respect to Sections
817.91-817.93, because OSM believes
that the differences between surface
and underground mining do not Justi-
fy differences in the. coal processing
waste dam . requirements between
structures associated with surface
mining and those associated with un-
derground mining.

§ 817.95 Air resources protection.
The basis and purpose of this Sec-

tion are the same as for Section 816.95
of this Subchapter. All public com-
ments discussed in the preamble to
Section 816.95 were considered and
similarly disposed of with respect to
Section 817.95. The, statutory authori.
ty for this Section is the same as that

, for 816.95 with the addition of Section
516 of the Act. Consideration of
whether underground mines should be
regulated differently than surface
mines with respect to air pollution
control is discussed in the preamble to
30 CFR 784.26. Fugitive dust control
techniques are the same whether the
dust originates from surface or under-
ground mines and therefore Section
817.95 is identical to Section 816.95.
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817.97 Protection of fish, wildlife, and re-
lafed environmental values.

This Section is essentially identical
to the corresponding Section of Part
.816. Refer to the preamble to Section
,816.97 for information concerning the
"technical basis, alternatives consid-
ered, statutory authority and re-
sponses to comments addressing that
Section. The discussion in the pream-
ble supporting Section 816.97 also ap-
plies to Section 817.97. In addition to
those authorities listed in preamble to
Section 816.97,this Section is also sup-
ported by Section 516 of the Act.

The only issue iaised by commenters
in this Section which differed from
Section 816.97 centered around the ge-
ographic afea to be studied and which
plans would be required for purposes
of fish and wildlife resources protec-
tion. For a discussion of those differ-
ences see Sections of the -preamble
dealing with area to be studied, and
fish and wildlife plans, Sections
779.20(a), 780.16(a)(1), 783.20(a), and
784.21(a)(1). Once the geographic area
of study has been established and the
fish and wildlife plan approved, the
performance standards are identical.

No other differences in requirements
of this Section and Section 816.97 were
identified.

§ 817.99 Slides and other damage.
This proposed Section is substantial-

lyidentical to the corresponding Sec-
tion of Part 816. The reader is referred
to the appropriate portions of the pre-
amble for Part 816 for information
concerning this Section. In addition to
the Sections of the Act cited in those
portions of the preamble, this Section
is based on Section 516 of the Act. The
Office considers the risks of slides to
be sufficiently similar in surface and
underground mining to warrant identi-
cal performance standards.

§ 817.100 Contemporaneous reclamation.
The authority for this Section is

found in Sections 102, 201, 501, 503.
509, 510, 515. and 516 of the Act.

The basis and purpose of this Sec-
tion are the same as Section 816.100 of
this Subchapter. All public comments
discussed in the portion of the'pream-
ble relating to Section 816.100 were
considered, and similarly disposed of.
with respect to Section 817.100. The
Office believes that the differences be-
tween surface and undergroundmining do not justify differences in
contemporaneous reclamation require-
ments between surface and under-
ground operations affecting the sur-
face. The reader is referred to Section
816.100 for a discussion of issues rela-
tive to Section 817.100.

§ 817.101-817.103 Backfilling and grading.
1. Sections 817.101-817.102 are regu-

lations for backfilling and grading of
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areas disturbed by underground coal
mining activities. Disturbed areas are
to be reshaped to approximate original
contour in a manner that minimizes
erosioA and water pollution and pre-
vents slides. A level of surface produc-
tivity equal to that attained prior to
mining and under proper management
is to be achieved on this restored area.
Authority for these Sections Is found
In the Act in Sections 102, 201. 501,
503, 504, and 516.

2. In Section 817.102 and 103, several
conmenters requested a change which
would allow final graded slopes to be
consistent with an approved post
mining use plan rather than the stipu-
lated pre-mining slopes or lesser slopes
approved by the regulatory authority,
where mining activities are reaffecting
previously mined lands. Sectidn
515(b)(3) of the Act clearly states
".. . to restore the approximate origi-
nal countour of the land with all high
walls, spoil piles and depressions elimi-
nated." Section 516(b)(10) of the Act
calls for surface disturbance of under-
ground mining activities to operate In
accordance with the standards estab-
lished under Section 515 of the Act.
Section 817.102(a) allows for mnodifica-
tion of this requirement where mining
activities are reaffecting previously
mined lands that have not been re-
stored to the standards of the Section.
Since the commenters provided no fur-
ther technical Justification the lan-
guage for this Section Is retained.

3. Some commenters requested that
Section 817.102(a)(2) be revised to in-
clude slopes which exeed 50%, as in
Section 817.102(b)(3). Section
817.102(b)(3) refers only to terrace cut
slopes. Spoil slopes are to be graded to
the most moderate slope possible. This
is intended to avoid long slopes with
over a 50% gradient. Grim and Hill.
pp. 149-197, Section IX. The language
change has been rejected.

§ 817.103(a)(1) and (aX2) Toxic material.
Comments were received on Section

817.103 (a)(1) and (a)(2) requesting
that an exemption be allowed from
four-foot cover requirements over acid
or toxic producing material. These
Sections are substantially identical to
the corresponding Sections of Part
816. The reader is referred to the prd-
amble discussion for Sections
816.103(a)(1) and (a)(2) for informa-
tion concerning the technical basis,
and alternatives considered for Part
817, including the disposition of simi-
lar comments. In addition to Sections
of the Act cited in those portions of
Part 816 in the preamble, these Sec-
tions are based on Section 516 of the
Act.

§ 817.103(b).
Comments were also substantially

the same as those received on the cor-
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responding Sections of Part 816. The
reader is directed to the preamble dis-
cussion for Part 816 for the disposition
of comments received on this Section.-
In addition to the Sections cited in the
preamble to Part 816, Section 516 of
the Act authorizes these Sections.

817.106 Regrading .or stabilizing of rills
and gullies.

This Section is substantially identi-
cal to Section 816.106. The reader is
referred to Section 816.106 for infor-
mation concerning the technical basis,
alternatives considered, and statutory
authority for the Section. In addition
to the Sections of the Act cited in
these portions of the preamble, this
Section is based on Section 516 of the
Act. The Office considers the need for
correction of gullying to be sufficient-
ly similar in surface and underground
mining to warrant substantially.identi-
cal performance standards.

§817.111-817.117 Revegetation
1. These regulations are intended to

ensure establishment of a diverse, per-
manent, self-generating vegetation ca-
pable of plant succession and at least
equal in extent of cover to the natural
vegetative cover. It will be necessary
that underground mining operations
stabilize and revegetate all lands af-
fected by their operations.

These Sections are Issued under the
authority of Sections 102, 201, 501.
503, 504, 510, and 516 of the Act.

2. In response to public comments,
these regulations differ from those for
surface mining and those differences
are discussed here. For additional dis-
cusslon on the development of these
regulations, the reader is referred to
Part 816 for those Sections regulating
activities that warrant substantially
the same regulations.

3. Section 817.111 sets forth the gen-
eral requirements for revegetating sur-
face areas affected by underground
mining operations. Persons conducting
underground mining activities are re-
quired to establish a diverse and per-
manent vegetative cover on all areas
disturbed by surface operations. The
revegetation shall be In accordance
with the plan and carried out in a.
manner that encourages prompt vege-
tative cover and productivity levels
compatible with the approved post-
mining land use.

Several commenters expressed con-
cern that the revegetation require-
ments of Section 516(b)(6) of the Act
were substantially different for under-
ground mining as compared to surface
mining and they argued that this dif-
ference warranted regulations that
were substantially different. Since
Section 516(bX6) does differ from Sec-
tion 515(b) (19) and (20), primarily by,
not requiring native vegetation of the
same seasonal variety when revegetat-
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ing areas disturbed by underground
mining operations, the appropriate
changes were made in Sections 817.111
and 817;112 to reflect that difference.

4. Some commeiters contended that
the Act required greater recognition of
ecological principles and biological
community dynamics. This suggestion
was accepted' and the language
changed to require' vegetation capable
of' self-regeneration and plant succes-
sion, in accordance with Section
.516(b)(6) of the Act. For the same
reason the proposed requirement of
"the same seasonal variety" was de-
leted and changes were made to spe-
cifically list the vegetative require-
ments of the Act.

As mentioned above, Section 817.112
was changed to reflect the different
vegetative species requirements of Sec-
tion 515(b)(6) as compared to the re-
quirements of Section 515(b) (19) and
(20).

The Office believes that Sections
817.113 through 817.117 should be sub-
stantially identical to the correspond-
ing Sections of Part 816.'The reader is
referred to the appropriate part of the
preamble, for Part 816 for information
and discussion of the alternatives con-
sidered for these Sections.

§§ 817.121-817.126 Subsidence control.
The regulations on subsidence are

intended to ensure that underground
mining is conducted so as to protect
the health and safety of the public,
minimize damage to the environment,
and protect the rights of landowners.
The subsidence control regulations
will reduce subsidence-caused material
damage to the land surface by improv-
ing mining methods, as well* as -by
maintaining the value and potential of
the land. I

Authority for these Sections is
found in Sections 102, 201, 501, 503.
510, 516, 517, and 522 of the Act.

Technical literature relied upon in
writing these regulations includes:

1. "Acid Mine Drainage and Subsi-
dence-Health and Ecological Effects of
Increased Coal Utilization," Hill,
Ronald D. and Bates, Edward R., Re-
source Extraction and Handling Divi-
sion, Industrial Environmental Re-
search Laboratory-Cincinnati, U.S. En-
vironmental Protection Agency, Cin-
cinnatij Ohio 45278, 1977.

2. "A Comprehensive Program for
Dealing with Mine Subsidence," ARC
Report 73-163-1559, prepared by Mi-
chael Baker, Jr., Inc., Beaver, Pennsyl-
vania, and the Institute of State and
Regional Affairs. The Pennsylvania
State University, Middletown; Penn-
sylvania, for the Appalachian Region-
al Commission, Washington, D.C., and
the Pennsylvania Department of Envi-
ronmental Resources, Harrisburg,
Pennsylvania, 1976, Chapter 6, pages
49-51.
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3. "Subsidence Engineers Hand-
book," National Coal Board (British),
Production Department, London, 1966,
1974.

4. Architectural Measures th Mini-
mize Subsidence Damage, ARC Report
73-111-2551, prepared by Michael
Baker, Jr., Inc., Beaver, Pennsylvania,
for the Appalachian Regional Com-
mission, Washington, D.C., and the
Pennsylvania Department of Environ-
mental Resources, Harrisburg, Penn-
sylvania, 1974.

5. "Overview of Subsidence Potential
in Pennsylvania Coal Fields," ARC
Report 73-111-2552, prepared by
HRB-Singer, Inc., State College, Penn-
sylvania,.for the Appalachian Region
Commission, Washington, D.C., and
the Pennsylvania Department of Envi-
ronmental Resources, Harrisburg,
Pennsylvania, 1975. -

6. Gray, R. E., Gamble, J. C.,
McLaren, R. J., and Rodgers, D. .,
"State of the Art Subsidence Control,"
ARC Report 73-111-2559 prepared by
General Atalytics, Inc., ("GAI") Mon-
roeville, Pennsylvania, for the Appala-
chian Regional Commission, Washing-
ton, D.C., and the Department of En-
vironmental Resources, Harrisburg,
Pennsylvania, 1974, part 2.

7. "Use of Photo Interpretation and
Geological Data in the Identification
of 'Surface Damage and Subsidence,"
ARC Report 73-111-2554, prepared by
Earth Satellite Corporation, Washing-
ton, D.C., for the Appalachian Region-
al Commission, Washington, D.C., and
the Pennsylvania Department of Envi-
ronmental Resources, 'Harrisburg,
Pennsylvania, 1975, pages 35-37.

8. "Local and State Regulatory
Powers .Dealing with Land Use and
Construction in Subsidence Prone
Areas," ARC Report'73-163-2557, pre-
pared by Mullin L. Lonergan Asso-
ciates, Inc., Philadelphia, Pennsylva-
nia for the Appalachian Regional
Commission, Washington, D.C., and
the Pennsylvania Department of Envi-
ronmental Resources, _ Harrisburg,
Pennsylania,.1975, Appendix A.

9. U.S. Congress, 95th, 1st session,
House Rept. 95-128, 1977, Surface
Mining Control and Reclamation Act,
of 1977, Report of the Committee on
Interior and Insular Affairs, House of
Representatives, to accompany H.R. 2,
p. 126-10. U.S. Department of Intarior,
1976, Final Environmental Impact
Statement on Surface Subsidence Con-
trol in Mining Regions; U.S. Bureau of
Mines FES 76-58, 90 p.

10. U.S. Department of Inteior;
1976, Final Environmental Impact
Statement on Surface Subsidence Con-
trol in Mining Regions: U.S. Bureau of
Mines FES 76-58. 90 p.

11. National Coal Board, 1963, Prin-
ciples of subsidence engineering. Pro-
duction Department Information Bull
63/240, 21 p., London, UK.

12. Dunrud, C. R. 1976. Some engi-
neering geologic factors controlling
coal mine subsidence In Utah and
Colorado: U.S. Geological Survey Pro.
fessional Paper 969, 39 p.

13. Brauner, G., 1973, Subsidenco
due to underground mining: I, theory
and practices in predicting surface de-
formation: U.S. Bureau of Mines Info-
Circ 8571, 55 p.,

14. Battelle Columbus Laboratories,
1975, A systems approach to under-
ground mining: Phase I problem anal-
ysis and research recommendations,
282 p.

15. Campbell, J. At L., Petrovic, L. J.
Mallis, W. J., and Schulties, C. W.,
1975, How to predidt coal mine roof
conditions before mining: Mining En-
gineering, October, pp. 37-40.

16. Vandale, A. E., 1967, Subsi-
dence-a real or Imaginary problem:
Mining Engineering, September pp.
86-88.

17. Horn, G. H., 1977, Memorandum
on subsidence requirements-coal:, U.S.
Geological Survey memo tomining su-
pervisors.
'18. Allen, A. S., 1976, Basic questions

cow)cerning coal mine subsidence in
the United States: Assn. Engr. Geolo-
gists Meeting, April 1976, 19 p.

19. Amuedo and Ivey, "Ground Sub-
sidence and Land use considerations
over coal mines in the Boulder-Weld
Coal Field, Colorado", Amuedo and
Ivey Geological Consultants, 1975.

20. "Study and Analysis of Surface
Subsidence over the mined Pittsburgh
coal bed," report prepared for U.S. De-
partment of Interior, Bureau of Mines
under contract No. J0366047 by GAI
Consultants Inc. Monroeville, Pennsyl-
vania, July 1977.

21. Wardell, Kenneth, "Ground Sub-
sidence and Control", Mining Congress
Journal, January, 1969, pp. 36-43, -

22. Kratzsch, Helmut, "Reduced
Subsidence by Planned Extraction",
Bergbau-Archiu (Essen), Vol. 25, No. 5,
December 1964, pp. 15-21.

23. Panek, Louis A., "Methods and
Equipment for Measuring Subsi-
dence," Third Symposium on Salt, the
Northern Ohio Geological Society,
Inc., Cleveland, Ohio, 1966.

24. Voight, Barry and Parlseau, Wil-
liam, "State ofPredictive Art in Subsi-
dence Engineering," Journal of the
Soil Mechanics and Foundation Divi-
sion, Proceedings of the American So-
ciety of Civil Engineers, March, 1970,
pp. 721-740.

25. Legget, R. P., "Duisburg Harbour
Lowered by Controlled coal Mining,"
Canadian Geotechnical Journal, 9,
374, 1972, pp. 874-3832.

26. Brauner, Gerhard, "Subsidence
Due to Underground Mining-2.
Ground Movements and Mining'
Damage," U.S. Bureau of Mines Infor-
mation Circular 8572, 1973-
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27. "Bituminous Mine Subsidence
and Land Conservation Act of 1966,"
Commonwealth of Pennsylvania (De-
partment of Environmental Re-
5ources), Harrisburg, Pa.
, 28. Curtis, S. E., Talk Presented'at
the Roof. Control Committee Meeting
of the American Mining Congress
Pittsburgh, Pa., September 18. 1968.

29. Dunrud, C. R., and Osterwald, P.
W, 1978, Effects of coal mine -subsi-
dence in the western Powder River
Basin, Wyoming: U.S. GeoL Survey
Open-File Report 78-473, 71 p.

30. Osterwald, F. W., 1961, Deforma-
tion and stress around coal mine work-
ings in Sunnyside No. I mine, Utah:
U.S. Geol. Survey ProL Paper 424-C,
p. C348-353.
3L USGS, 1962, USGS relates geo-

logic structures to bumps and defor-
mation in coal mine workings-, Mining
Engineering, v. 14, no. 4, p. 63-68.

Section 516(bXl) of the Act requires
undergound mine operators to adopt
measures consistent with known tech-
nology in order to prevent subsidence-
caused material damage to the extent
technologically and economically fea-
sible. Room amd pillar mining Is not
prohibited. If no subsidence control
measures are adopted, there is the pos-
sibility of material damage to private
dwellings (National Coal Board, p. 46,
1974), gas and electrical utilities (GAI,
1977). sewers (National Coal Board,
pp- 57-58, 1974) and water resources
such as springs and farmland (Dunrud
and Osterwald, p. 59, 1978).

In order to evaluate best the likeli-
hood of material damage, it is desir-
able to conduct underground mining
in a manner such that the time and
extent of subsidence can be predicted
in as precise a manner as possible.
Damage caused by subsidence can
occur many decades after mining
(Dunrud and Osterwald, p. 6, 1978) be-
cause of long-term instability of mine
pilar, indicating the need for proper
subsidence control measures -in order
to "maximize mine stability-" Subsi-
dence effects can also extend off the
mining site (National Coal Board, p.
16. 1974; Baker, pp- 40-42, 1974; HRB-
Singer, p. 25; and Grey, et a, p. 31-26,
1974) at angles (measured horizontally
from the edge of mining> varying from
35 degrees to 70 degrees (Brauner, Vol.
1, p. 9,1973) and may result in damage
to structures not situated directly over
the mining site.

Determination of on- and off-site
subsidence potential requires consider-
ation of coal thickness mined, mining
geometry and dimensions, and the
nature of overlying and underlying
strata (National Coal Board, pp. 8-24,
1974 Brauner, VoL 1, p. 6. 1973; GAI
1977; and Voight, pp. 723-30, 1970).
Determination of the potential effects
of subsidence on structures and other
facilities requires consideration of sub-
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sidence-caused ground strains and de-
flections and the nature of the struc-
tures themselves (National Coal
Board. p. 24, 1974; Brauner, VoL IL p.
2, 1973; Voight, p. 740, 1970; and Penn-
sylvania DER, p. 59, 1966). Therefore,
adequate definition of the time and
extent of subsidence and the preven-
tion. of material damage require care-
ful consideration of the value and use
of the land surface, detailed knowl-
edge of the geologic and mining char.
acteristics of the site (Ostermald. p. C-
349-53, 1961, p. 64, 1962). and proper
attention to geotechnical design prin-
ciples.

Technology Is available to minimize
and reduce subsidence-caused material
damage for both the standard room
and pillar mining method and other
methods, such as longwall mining,
which are currently used in this coun-
try- Excellent protection of sensitive
surface features such as urbanized
areas and important historic and cul-
tural features or farmland can be
achieved by refraining from. mining
underneath and adjacent to these fea-
tures as, for example, provided in Sec-
tion 817.57 with respect to certai.n
streams. Similar protection is current-
ly required In Pennsylvania for pro-
tected structures consisting of public
buildings, dwellings, and cemeteries,
when the mine *operator cannot post
bond or does not have an approved fi-
nancial statemeqt (Penn. DER, p. 60,
1966). Similar protection Is required

-by MSHA for oil and gas wells.
Control of surface subsidence with

respect to -other structures can be
achieved through proper design of
mining operations to leave supporting
coal in place, when using the room and
pillar method (Curtis, pp. 4-6. 1968).
Protection of the surface can also be
achieved when using longwall panel
and pillar systems. (Wardell, p. 41,
1969). A large portion of a major
harbor in Germany was lowered more
than one meter with minimal subsl-
dence damage by careful control of
mining. (Legger. pp. 374-83, 1972). Si-
multaneous harmonlc extraction of su-
perimposed coal seams and special ar-
rangements of the mine workings and
overlying structures can be used to
limit damage (Brauner, Vol. IL p. 23,
1973; Kratzsch, p. 15, 1964; Osterwald.
pip. 349-53, 1961; USGS p- 68, 1962).
Longwall mining commonly results in
predictable and controlled subsidence
that is 90-95 percent completed by the
termination of mining (National Coal
Board. p. 90,1974; Wardell, p. 36, 1969;
Voight, p. 739, 1970). Room-and-pillar
mining, on the other hand. may result
in subsidence at a much later date; es-
pecially when conducted at shallow
depths (Amuedo and Ivey, IV-3. 1975,
Dunrud and Osterwald, p. 43, 1978).

One measure which can reduce ma-
terial damage from subsidence Is to re-
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inforce or design surface structures to
resist the stress imposed on them by
subsidence-caused ground movements
(National Coal Board, p. 65, 1974;
Voight, p. 720. 1970; and Brauner, Vol
11, p. 15, 1973).

Another measure which can signifi-
cantly reduce subsidence is placement
of f whether hydraulically or pneu-
matically, behind a - longwall face
(Brauner, p. 33, 1973). Backfilling
through surface bore holes has also
been uzed by the Bureau of Mines in
an attempt to limit subsidence over
abandoned room and pillar mines
(DOL, USBI& pp. 8-22.1976).

Some commenters on the proposed
rezulations suggested deleting Sec-
tions 817.121-817.126 altogether, and
allowing State regulatory agencies to
establish Individual regulations re-
garding subsidence. This alternative
was rejected by the Office because
Section 516(bXl) of the Act specifical-
ly requires an operator to "adopt
measures consistent with known tech-
nology in order to prevent subsidence
causing material damage to the extent
technologically and economically fea-
sible . .. " and because the Office feels
that the state of the art Is such that
minimum. national standards can be
ceL In such circumstances, Section
501(b) of the Act mandates these rega-
lations be promulgated- While a State
can tailor Its subsidence controls as it
deems appropriate, within the limits
set under Subchapter C of these rules,
the Office believes that minimum na-
tional standards are appropriate to
fulfill the statutory goals of protection
against subsidence damage and to pre-
vent operators in one State from
having unfair competitive advantages.
(See Section 102(g) of the Act).

A revision of Sections 817-121
through 817-126 has been made by the
Office since the proposed regulations,
based on numerous comments ad-
dressed In the paragraphs below. The
major changes are: Q1) deletion of pro-
posed Section 817.123 on the basis
that a preliminary survey At the re-
quest of the landowner Is not required
by the Act and would be burdensome
to the operator without sufficient off-
setting environmental or property pro-
tection values to warrant the burden;
(2) deletion of proposed Section
817-125 because monitoring Is expen-
sive and burdensome, often does not
contribute to the prevention of subsi-
dence, and is not appropriate or neces-
sary n all circumstances to achieve
the purposes of the Act; and (3) pro-
posed Section 817.124 is modified to
strengthen surface owner and public
protection from surface damage
caused by mine subsidence.

Sections 817.121-817128 must be
read together with, Section 784.20
which contains permit application re-
quirements for the subsidence control
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plan. The reader Is encouraged to read
the preamble discussion of Section
784.20 for a discussion of many issues
relating to Sections 817.121-817.126.

§ 817.121 Subsidence control: General re-
quirements.

Section 817.121 establishes general
requirements for subsidence control.
The basic principle of this Section Is
to require prevention of subsidence
damage, to the extent that it is eco-
nomically and technologically feasible,
and to maintain the value and foresee-
able use of surface lands. Thi' Section
allows planned or controlled subsi-
dence, and specifies that room and
pillar mining is not prohibited. It fur-
ther obliges the operator to comply
with the subsidence' control plan of
SectiOn 784.20. All measures should
take into account that often" there is a
long lag time between mining and sub-
sidence damage appearing at the sur-
face.

A sentence has been added to Sec-
tion 817.121(a) to make the regula-
tions agree with the Act, Section
516(b)(1), concerning room and pillar
mining.

Section 817.121(b) repeats a refer-
ence to the permit section of the regu-
lations and has been left as the intro-
ductory Section of this group" df regu-
lations to remind the user that under-
ground mining activities must conform
with the permit requirements relating
to subsidence control.

Several cornments on this Section
stated that operators who own the
surface above an underground mine,
as well as the mine, should be exempt
from subsidence control plans, and op-
erators "should be exempt in areas
where the surface owner agrees to
accept subsidence, and damage to
structures,' either by formal waiver or
by an unspecified form of agreement.
This concept was rejected by. the
Office because Section 516(b)(1) of the
Act specifically protects the surface
environment for the present and
future, regardless of ownership. The
Act does not contemplate that private
parties can, by contract or purchase of
resources, void the Congressional man-
date for environmental and other
property protection.

Another commentor suggested that
the regulations do not allow operators
to prove that subsidence will not
occur, nor do they establish liability
for subsidence caused by previous op-
erations in permit areas. This com-
ment did not lead to any changes in
the rules because subsidence of the
surface over mined-out areas Is a
proven fact (Dunrud and Osterwald,
pp. 40-43 and 77, 1978) and the Office
has not beehi presented with any 'evi-
dence that subsidence can be defini-
tively precluded as a possibility in any
circumstances. As for past mining, the
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-current 6perator takes the land as he'
finds it, and if the likelihood of subsi-
dence is increased during the current
operation as a result of voids created
earlier, that operation is as liable for
the damage as though the increased
likelihood resulted from natural condi-
tions. Accordingly, the regulatory
scheme has been developed to evaluate
susceptibility of surface to damage
and development of mitigating meas-
ures.

One commenter stated that under-
ground operators should be required
to conform to the same surface resto-
ration standards as surface operators.
This suggestion was rejected because
it was beyond the scope Of the specific
requirements in Section 516(b)(1) of
the Act, and because subsidence from
underground mines and surface
mining have significantly different' ef-
fectson the surface. For example, top-
soil removal, overburden stripping,
and vegetative removal will all occur
in surface mining but probably will
not accompany subsidence, so that
identical restoration measures are in-
appropriate. See the proviso in Sec-
tions 516(a) and 516(b)(10) of the Act.

Several comments suggested insert-
ing standards for "planned" or "con-
trolled subsidence" into the regula-
tions, rather than specifying subsi-
dence prevention and damage mitiga-
tion measures. These suggestions were

Srejected because lorgwall mining is
not appropriate for all coal seams. It is
very expensive when the coal seam Is
in excess of a 30 degree slope, and it is
not economically feasible for all oper-
ations. The adequacy of the proposed
longwall plan, if any, can be evaluated
by the regulatory authority based on
the submission under Section 784.20,
and detailed technical standards in
these rules would be voluminous, with-
out adding materially to lessen the
damage.

One comment was received which
stated that Section 817.121 restricted
methods of operation to the point of
making . them uneconomical. The
Office feels that the wording ";. .eco-
nomically feasible.. ." allows the op-
erator a choice of mining methods.

§817.122 Subsidence control: Public
I notice.
Section 817.122 requires the opera-

tor to distribute the mining schedule
by mail to all property owners and
residents lii the affected and adjacent
areas, and specifies that each person
shall be notified 'at least six months
prior to mining beneath that person's
property or residence. The mining
schedule must include all future
mining planned to occur which might
*cause subsidence damage to the prop-
erty.-

The six-month notification is pro-
vided so that the landowner will be in-

formed of the potential fo subsidence
damage 'to the property prior to Its
being undermined. The six-month re-
quiremeit allows a reasonable length
of time prior to the earliest onset of
subsidence so that damage-control,
measures may be implemented, and
adverse effects of. subsidence may be
mitigated. The Office has not speci-
fied the maximum period before un-
dermining within which the notice
must be sent, but It Is expected that
regulatory programs will provide a
reasonable period to ensure adequate
protection for the surface owner. Noti-
fication to the landowner at the begin-
ning of subsidence is not an acceptable
alternative, since this would pose -a
direct and unanticipated danger to the
life and property of the landowner.
(GAI, 1974).

Utilities, municipalities, and indus-
tries must alsO be advised as to when
disruptions are possible and must be
allowed adequate time to protect
against loss of power, gas, or water
services. If landowners are to assure
their rights by means such as insisting
that proposed subsidence controls be
modified, then they must be Informed
of the possibility of subsidence affect.
ing their land prior to its occurrence
and, in many cases, prior to mining.

Notification to landowners and resi-
dents by publication of the mining
schedule in a newspaper, as proposed,
has been deleted. Section 817.122 now
only requires notification by mail. The
Office believes that notice by mail is a
reasonable and more reliable form of
notification than publication in a
newspaper. Newspaper notification is
not required by the Act.

Suggestions to delete proposed refer-
ences in Section 817.122 to premining
surveys, and the probable effects on
structures, were accepted. The Office
believes that the premining survey
would be potentially very burdensome
on the operator, of minimal benefit,
and Is not specifically required by the
Act. Accordingly, proposed Section
817.123, which provided for such sur-
vys, has been deleted. (See discussion
below). An itemization of the probable
effects of subsidence on structures
would most likely be so speculative or
general as not to be useful to the prop.
erty owner.

Suggestions to limit Section 817.122
to areas of longwall mining, planned
subsidence and areas known to fail
within 10 years,, were rejected by the
Office because Section 516(b)(1) of the
Act specifically requires limitation of
material damage from unplanned sub-
.sidence.

A request to change the notification
time schedule to every 12 months was
rejected. The Office believes a single
pre-mining notice approximately six
months before the mining will provide
adequate warning to landowners and
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other persons whose property is likely ject to material damage Is now re-
to be affected. quired under Section 784.20.

§817123 [Deleted]
,4 In the proposed regulations, Section
8,1L7.123, whfch 'has been deleted in
these final rules, -would have provided
that the regulatory authority would,
upon a request by an owner of any
dwelling or structure within the mine
plan area, require the operator to con-
duct and submit to the regulatory au-
thority a premining survey. This Sec-
tion also would have required a pre-
mining survey of all public buildings
and structures in the mine area. These
requirements were proposed to provide
a baseline against which ta measure
damages that might occur In this
manner they protected both the sur-
face owner and the operator. Special
attention in the survey was to be given
to the condition of water structures
and systems used to supply hnman,
animal, and agricultural needs. The
,operator would have been required to
provide the surface owner and the reg-
ulatory authority with copies of the
premining survey report. The report
was to include a description of special
conditions and proposed adjustments
t the subsidence control procedures
of proposed Section 817.122.

Some commenters on this Section
suggested deleting the entire Section
and allowing States to establish indi-
vidual regulations. Other suggestions
were that the premining survey be in-
cluded in the subsidence control plan;
that provisions be made for waiver of
damage claims by granting severance
deeds of record to the operator, that
temporary dwellings, such as tents,
mobile homes, and the like be specifi-
cally exempted from the "dwelling"
provision; that the surface owner re-
quest a survey directly from the opera-
tor, rather than from the regulatory
authority;, and that surveys should be
limited to assessment of potential ef-
fects of future operations, during the
term of the permit.

During the period of consideration
of public comments, the Office con-
cluded that the Act does not require a
premining survey and- that to include
such a requirement in the regulations
would place an unwarranted burden
on operators. It was further concluded
that the optional nature of the pro-
posed regulation which left the deci-
sion to the property owner of whether
or not to request a survey did not pro-
vide a reasonable basis for evaluating
ultimate liability for damage. For
these reasQns, and because of the reor-
ganization of Sections 817121-817.126
and the shift of emphasis in Section
817.124 to increased liability and resto-
ration requirements following subsi-
dence, proposed Section 817.123 has
been deleted in its entirety. However
an inventory of slrface features sub-

§ 817.124 Subsidence controh Surface
owner protection.

Section 817.124 "provides protection
for the rights of owners of surface
lands or structures by stipulating that
underground operators shall use all
measures approved by the regulatory
authority to reduce, control, or pre-
vent subsidence and subsidence-caused
damage. Operators of mines that
cause subsidence-related damage are
required to mitigate the damage by
restoration, rehabilitation or removal
and replacement of structures pur-
chase of the damaged structure or fea-
ture and restoration of surface to pre-
mining capability; or by providing sur-
face owners with prepald insurance to
cover the amount of diminution in
value caused by subsidence or other
similar protection. In the case of land-
use degradation caused by subsidence,
operators are required to return the
surface to a condition capable of sup-
porting uses reasonably foreseeable
before subsidence.

Dwellings or other buildings already
constructed may be partially protected
against subsidence by reinforcement
of sensitive parts such as windows or
doors and by isolating the structure
from lateral ground movement by
ditching around Its periphery (Nation-
al Coal Board, p. 65, 1974; and Voight,
p. 737, 1970). New structures can be'
designed to resist subsidence by Incor-
porating flexible superstructures,
flexible pipelines with telescopic
joints, special sliding or rigid raft type
foundations and by locating the long
axis of the building properly with re-
spect to mining (National Coal Board.
p. 65, 82, 1974: Pennsylvania DER,
1974; Vought, 737, 1970; and Pennsyl-
vania DER- p. 62, 1966). The require.
ment to identify mining areas, dates
and probable effects of surface subsi-
dence (Sections 817.122 (a), (b) and
(c)) will enable the landowner to Im-
plement precautionary measures.

Suggestions from commenters to re-
quire that insurance against subsi-
dence damage be made available to af-
fected persons in all cases were reject-
ed, because the Office feels that such
insurance m~y prove to be prohibitive-
ly expensive in some instances and not
readily available in others According-
ly. insurance Is one alternative from
which operators can choose to meet
the requirements of this Section. but
is not required.

Several comments on Section
817.124 questioned whether the under-
ground operator should be required to
protect surface structures or land in
cases where the operator either owns
the surface or has a specific waiver of
damage. The Office has modified this
Section because of the shift of empha-

15275

sis in subsidence control imperatives
but has retained the basic-tenets of
surface protection for both present
and future owners, as mandated by
the Act's requirement for maintenance
of the surface's value and reasonably
foreseeable future uses. (Section
51C(b)(1) of the Act).

Sereral suggestions dealt with lan-
guage of the proposed regulations.
Mozt concerned the concept ofconsul-
tation by operators with surface
owners as provided in the proposed
Section 817124. As stated above, the
Office's modification of this Section
has incorporated alternatives to the
"consultation" concept suggested by
commenters by providing options for
the operator and protection for the
surface owner. This Is consistent with
the Act in that it recognizes that coal
Is necessary to meet our energy needs
and also recognizes that the environ-
ment must be protected from the ad-
verse consequences of mining

Some commenters urged deleting
Section 817.124 entirely and allowing
States to formulate individual regula-
tIons re-arding surface owner protec-
tion. These suggestions were rejected.
The Office felt that to allow miltipIe
and unrelated regulations would result
in many programs with no predictable
unifying theme or minimum criteria.
Section 501(b) of the Act requires the
Office to develop minimum proce-
dures, which Is what this regulation
does. Further protection can be pro-
vided under the approved regulatory
program. The Office believes .that
Congress enacted Section 516(bXl) of
the Act In part because State initiative
has not In the past adequately met the
subsidence damage problem. These
rules Intend to set the minimum
standards for future State regulation.
Section 817.124 Is appropriate in that
It provides options for the operator
while providing protection to the sur-
face owner and surface resources in ac-
cordance with the Intent of the Act.
The consultation requirement has
been deleted because It presented no
real protection, while affording the
surface owner an opportunity unfairly
to interfere with mining plans by re-
fusing to consult.

A suggestion that underground
mining should be prohibited in areas
where subsidence cannot be prevented
by known technology was rejected be-
cause its intent would far exceed the
intent and plain meaning of the lan-
guage of the Act. The Act recognizes
that subsidence cannot always be pre-
vented, but attempts to lesen the ef-
fects of subsdelice. through planning.
Section 817-124 has been redrafted to
strengthen protection of the surface
owner and surface values from damage
caused by mining. This revised Section
provides increased protection to the
surface owner while still providing op-
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tions to the mine operator, consistent
with the intent of the Act that mining
be allowed to proceed in most cases.

§ 817.125 [Deleted]
In the proposed regulations, Section

817.125 would have required operators
to establish a scheme for monitoring
the amount of subsidence caused by
underground mining, and specified re-
:ports of subsidence to be updated peri-
odically and given to the regulatory
authority.
- Many comments were received con--
cerning this Section, all of which ques-
tioned the requirements of monitor-
ing.. After careful consideration, the
Office has determined that monitoring
programs are not specifically required
by the Act; that monitoring can be ex-
pensive, as demonstrated by the
Bureau of Mines and the Old Ben Coal
Co. on a monitoring program in the Il-
linois coal basin; and that monitoring
is a means of determining movement
and not a reliable method of prevent-
ing or mitigating subsidence or result-
ing damage.

Accordingly, Section 817.125 has
been deleted, and its intent of surface
owner protection has been shifted to
the more direct provisions of Section
817.124.

817.126 SuWde~e controk Bufer
zonef.

Section 817.126 provides protection
for hydrologic structures, aquifers,
public buildings, and communities by
preventing underground mining be-
neath or adjacent to these structures
where subsidence damage is likely to
occur. The regulatory authority is
given the option of determining where
mining may be permitted.

Paragraph (a) provides for the pro-
tection of perennial streams and major
impoundments (20 acre-feet orgreat-
er) from underground- mining oper-
ations and gives the regulatory au-
thority, the option of allowing mining'
near these areas if it can be shown
that subsidence will not cause material
damage to these water features. It fur-
ther provides for corrective measures
to be taken if material damage from
subsidence occurs as a result of mining
operations.

Protection of aquifers serving as a
significant source of water supply to
any public water system is required by
Section 817.126(b). Additional protec-
tion is provided in that the regulatory'
authority may suspend mining or limit
the percentage of coal extraction
where an aquifer may be subject to
subsidence damage.

Public buildings are protected from
adverse surface damage from under-
ground mining operations in Section
817.126(c) by prohibiting mining be-
neath .or in close proximity to these
structures. This requirement may be
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waived-by the regulatory authority if
it can be shown that subsidence from
mining beneath these structures' will
not cause material damaqe.

Section 817.126(d) provides the regu-
latory authority with the option of
"suspending 'underground coal mining
in all of the above circumstances

'where there is a threat of imminent
danger to inhabitants of urban areas,-
cities, towns or communities.

The Office feels that this Section
provides an addtional level of protec-
tion to the public in and around areas
of active underground coal mining.

One commenter suggested deletion
of Section 817.126 to permit individual
States to develop separate regulations.
The Office feels that a single ap-
proach to protection of surface facili-
ties will provide consistency of regula-
tion, and, therefore, has rejected the
suggestion.

Some commenters requested that'
the Office not regulate mining be-
neath intermittent streams. The
Office has determined that to prohibit
all mining under intermittent streams
exceeds the intent of the Act (See Sec-
tion 516(c) which authorizes suspen-
sion of mining under "permanent
streams") and that the cost of imple-
menting measures to prevent disturb-
ance of intermittent streams is con-
trary to Section 516(b)(1) of the Act
which requires implementation of
measures which are "technologically
and economically feasible." While the
intermittent stream provision Which
appeared in the proposed regulations
has been deleted from this Section as
too broad (there was no depth beyond
which it didn't apply), the operator
still must comply with the buffer zone
provisions of Section 817.57, if applica-
ble to the stream In question.

Commenters suggested that only
mining activity likely to pcause subsi-
dence should be regulated by Section
817.126 and that mining should be per-
mitted - under structures where
planned subsidence' would cause no
damage, where surface owners were
suitably compensated, or where a deed
granting relief exists. These sugges-
tions were rejected because language
regulating only mining likely to cause
subsidence violates the Act which calls
for measures to .prevent material
damage, and the fact that its likeli-
hood is xemote does -not warrant an
exemption from the requirement. The
regulations as written cover both
planned and unplanned subsidence
and provide protection to public build-
ings in accordance with Section 516(c)
of the Act. The contents of a deed are
irrelevant to preserving the value and
forseeable use of surface features.

Comments suggesting that the
volume of protected impoundments be
reduced from 20 acre feet to five acre
feet were rejected because the suggest-

ed volume is far too small to qualify as
a major Impoundment as specified in
Section 817.49 and Part 77.210(a)(1) of
MSHA regulations. The reader is re-
ferred to the preamble discussion of
Section 816.49 for a discussion of the
rationale for the 26 acre foot cut-off,

Commenters suggested that the reg-
ulatory authority be allowed the
option of permitting mining tnder
structures where It determined that no
subsidence damage will result, This
provision Is now found in both Para.
graphs (a) and (c).

The last sentence of Section
817.126(a) has been modified to re-
quire corrective action if damage is
caused, in order to comply with Sec-
tion 516(b)(1) of the Act, in a manner
which does not restrict the operation
to specific types of corrective meas-
ures. Now the measures most appro,
priate for the site can be implemented,

Section 817.126(b) has been modified
in response to comments to read "any
aquifer .that serves as a significant
source of water supply to any public
water system." This suggestion was In-
corporated into the regulations since
many towns and cities obtain signifi-
cant portions of their water from more
than one source. This modification
provides additional protection to the
public over the proposed rules which
only protected aquifers which were
the "sole" source of supply. Protection
of private water supply wells affected
by damaged aquifers Is assured by Sec-
tion 783.18 of these regulations.

Section 817.126(d) was added to Im-
plement Section 516(c) of the Act con-
cerning the presence of imminent
danger from mining operations.

Several comments were received con-
cern In the term "adjacent" in Section
817.126(a). The Office feels that guid-
ance as to the appropriate definition
of this term can be found in Section
817.57 of the regulations and refers in-
terested readers to the preamble dis-
cussion for that Section. Of course,
State programs can more specifically

'define this concept as long as adequate
protection for the water body is as-
sured. The intent of the word "adja-
cent" is to prohibit activities which
may cause subsidence in such proxim-
ity to streams and Impoundments that
the functioning of the feature might
be jeopardized. As noted above, the
angle of draw, within which subsi-
dence can occur, may be as great as 70
degrees and should be taken into ac-
count'in the context of determining
appropriate distances within which
not to mine.

§§ 817.131 and 817.132 Cessation of oper-
ations.,

These Sections are substantially
identical to the corresponding See-
tions of Part 816. The reader Is re-
ferred to the appropriate portions of
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the Preamble for Sections 816.131-
816.132 for information concerning
the technical basis and statutory au-
thority for these Sections. In addition
to the Sections of the Act cited in

'those portions of the Preamble, these
Sections are based on Section 516 of

;the Act. All issues considered for Sec-
tions 816.131 and 816.132 were also
considered for these sections and simi-
larly decided. (Additional comments
received on specific parts of Sections
817.131 and 817.132 are addressed
below:)

Section 817.131(a).
Several commenters suggested the

deletion of this paragraph entirely.
However, temporary interruption in
production operations still necessitates
ventilating and maintaining under-
ground entries and/or passageways,
hence closure of surface access open-
ings is not appropriate and would be
unsafe and unacceptable. There are
many areas in underground mines
where production ceases at some
normal phase of the total mine oper-
ations, which could fall in the tempo-
rary category as formerly proposed
and yet stil be required for total mine
production. As a result, the wording
"maintain all surface access openings"
was added to make it clear tht a par-
tial closing does not require complete
shutdown. -

Section 817.132(a).
Several commenters suggested that

-the phrase "this Chapter and accord-
ing to" be deleted from Section

.817.132(a). They contended that cur-
rent State regulations for shaft and/or
portal sealing together with an ap-
proved State regulatory program
would suffice and not require the
phraseology originally proposed. This
suggestion was rejected. By deleting
"this Chapter and according to", this
Section could be interpreted as super-
seding the specifics contained else-
where in this Chapter, including Sec-
tions 817.13, 817.15, 817.101-817.117
and others, which is not the intent.

Section 817.132(b).
Several commenters suggested var.

ious revision to this Section. The sug-
gestion was made that only surface
equipment, structures or other facili-
ties not required or approved shall be
removed. This suggestion was accept-
ed, as underground equipment, struc-
tures, and equipment should not have
to be refhoved if their remaining poses
no threat to the environment or public
safety. Also, -when an operation is
ceased permanently all entrances to
the underground mine will be sealed
and the equipment should pose no
threat to the environment or the
health and safety of the public.

§ 817.133 Post-mining land use.
" This Section is substantially identi-
cal to the corresponding Section of
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Part 816. The reader is referred to the
appropriate portions of the preamble
for Section 816.133 for information
concerning the statutory authority,
technical basis and alternatives consid-
ered for this Section. In addition to
the statutory authority cited in Sec-
tion 816.133, authority for this Section
is found in Section 516 of the Act. The
Office considers the needs for post-
mining land use controls to be suffi-
ciently similar to warrant substantial-
ly identical criteria for both surface
and underground operations.

Several commenters raised issues re-
lated to specific sections of Section
817.133 'Which were also raised in con-
nection with Section 816.133: These
issues are discussed and resolved in
the preamble to Section 816.133 and
revised language has been incorporat-
ed in Section 817.133 where changes
were also made in Section 816.133.
These issues include objections to: (1)
the phrase "and had been properly
managed" in Sections 816.133(b) and
817.133(b); (2) the compatibility ie-
quirement of Sections 816.133(c)(1)
and 817.133(c)(1); (3) the letter of com-
mitment required under Sections
816.133(c)(4) and 817.133(c)(4) and (4)
the inclusion of "other appropriate
professionals" in Sections 816.133(c)(5)
and 817.133(c)(5).

In addition, editorial changes in Sec-
tion 816.133 made since the proposed
regulations and changes made in con-
nection with the Office's consideration
of comments on Section 816.133 have
also been made in Section 817.133.
These changes include: (1) addition of
"before permanent abandonment" In
Section 817.133(c) (introductory para-
graph); (2) the 60-day notice require-
ment in Section 817.133(c)(1) and
(c)(8); (3) deletion of "needs" in Sec-
tion 817.133(c)(2) and (4) the reference
to the bonding regulations sections in
Section 817.133(c)(9).

Some commenters suggested that
the differences between surface and
underground mining operations man.
dated that Sections 816.133 and
817.133 not be Identical. Specifically,
these commenters stated that Sections
817.133(b) and 817.133(c) should be re-
vised to take into account the long life
of an underground mine. The Office
considered making revisions to Section
817.133 to reflect differences in unde-
ground mining as well as the alterna-
tive of making no change. Reviewers
apparently overlooked the fact that
each five year phase of an under-
ground mining operation must be sep-
arately permitted. (Section 782.17).
(There are exceptions if an operator
can make the necessary showing under
Section 786.25(a) of the regulations.)
Thus, for most operations there are es-
sentially no differences in planning
post-mining land uses for the two
types of mining. Therefore, while lan-
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guage has been added in Section
817.133(a) to reflect that surface land
areas affected by mining (as opposed
to "all affected areas") are of concern
In underground operations, no other
changes to this section were made.

§ 817.150-817.176 Roads.
These Sections have been developed

to. implement permanent environmen-
tal protection performance standards
for the design, construction, recon-
struction, utilization, maintenance,
and restoration of roads at under-
ground coal mining operations. These
regulations are aimed at ensuring that
the mine road operations will not pol-
lute water resources, or damage fish
and wildlife habitat, or public or pri-
vate property. Authority for these sec-
tions is found in Sections 102, 201, 501,
503, 504, 515, 516, and 701 of the Act.

These sections are substantially like
the corresponding sections of Part 816.
The reader is referred to the appropri-
ate portions of the Preamble for 30
CPr Part 816 for information con-
cerning the technical basis, alterna-
tives considered, rationale for the reg-
ulations adopted, disposition of com-
ments, and statutory authority for
these sections. Every comment re-
ceived on the mine road regulations
was looked at both from a surface and
underground mining activity perspec-
tive and disposed of similarly for both
mining situations. .

Permanent regulations for roads
used in connection with underground
mining activities incorporate the
three-tier road classification system,
The definition of each class of road is
found in 30 CPR 701.5 and is based
upon the planned volume of traffic,
speed, and weight of vehicle used
above ground, outside of the under-
ground mine workings. There is noth-
ing in the nature of the kind of sur-
face or underground coal mining activ-
ities that would lead to distinctly dif-
ferent road requirements and regula-
tions for surface mines as opposed to
deep mines.
. The organization of the three types
of road classifications are as follows:

Class I Roads-Sections 817.150-
817.156

Class II Roads-Sections 817.160-
817.166

Class fT Roads--Sections 817.170-
817.176

The correlatiQn between the pro-
posed regulations and the final regula-
tions is shown in the following chart:

Proposed
Subject Fnal M= 03S

Resula- I I mI
ions

OeneWzl_ 817.31 817.150 217160 817;.17i0
1Aoaon_ 817.32 817.151 817.161 817.171
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Proposed

Subject Final Class Class Class
Regula- I II m

tions

Design and
Construction
(including
erosion
control) ............ 817.33 817.152.-817.162 817.172

Roads: Drainage 817.34 817.153 817.162 817.173'
Surfacing ...... 817.35 817.154 817.164 817.174
Maintenance . 817.95' 817.155 817.165 817.75
Restoration of

Roads .............. 817.38 817.156 817.166 817.176

'Also includes: 817.31(a).

1. Many comments regarding roads
carried the dual 'designation of both

,surface and underground mining. The
disposition of these comments- is dis-
cussed, in the preamble for 30 CFR
Part 816. The following additional
comments limited only to roads relat-
ed to underground mining, were also
received:

2. A commenter suggested allowing
variances for site-specific conditions
on the grade requirements for pre-ex-
isting roads. This concern is covered
by the existing structures provisions
of 30 CFR 701.11(e), 784.12 and 786.21.
This comment, all was considered In
developing new requirements for the
three classes of roads which are'appro-
priately based on the volume of traf-
fic, and the weight and speed of vehi-
cles using the road. (U.S. Forest Serv-
ice 1977 Sections 24; Parker, P.E. 1965
Fig. 1; Kaufman 1977. p. 19.)

3. Some comments objected to thd
requirement to* crown or, reslope a
road to a drainage ditch. Others ob-
jected to a V2 inch. per foot for crown-
ing or resloping and proposed a V inch
standard. The reader Is referred to the
preamble discussion of '30 CFR
816.152(d)(10) and 816.162(d)(10) for
information and rationale for chang-
ing to 'a inch standard.

4. A few comments expressed con-
cern over the rigid 24-inch lift restric-
tion proposed for road embankments..
The comments urged greater flexibil-
ity for site-specific conditions and that
a maximum lift thickness of 4-feet be
allowed instead of 24-inches as' pro-
posed. Construction of embankments
for rogds in several States must be on
12-Inch lifts. The Office has revised
the standards to an upper limit of 36-
inches for Class I and Class II Roads.
The Office has not established lift
standards for Class III Roads due to
side cast construction procedures
(Kaufman, 1977 fig. 18). The reader is
referred to the Preamble discussion of
Sections 816.150-816.176 'for further
information on this subject.

5. Some commenters objected to the
word "horizontal" in proposed Section
817.33(c)(3) stating it is an unworkable
condition to require a horizontal lift
placement on a vertical grade. The
Office recognized this problem and
changed the language for Class I and
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Class II Roads to read, "spread in
successive uniform layers."

6. A few comments objected to com-
paction requirements Jn Section
817.33(c)(5),(6). The reader is referred
to the Preamble discussion of Section
816.152(d)(5)(6) and 816.162(d)(5)(6)
for information and rationale for the
final standard.

7. few comments suggested proposed
Section 817.38(b) be deleted entirely.
The comments suggested the removal
and disposal of all road-surfacing ma-
terials was unnecessarily restrictive.
The rationale was that road surfacing
in many cases is a limestone or slag by-
prodilct and not asphalt. Therefore,
complete removal of the nonasphalt
material would be unnecessary. The
Office, did not believe a language
change was needed. The interpreta-
tion of 30 CFR 817.156(b) and
816.166(b) is that unsuitable road ma-
terial which is detrimental to vegeta-
tion establishment and growth shall
be disposed in accordance with 30 CFR
817.89, and that other surfacing mate-
rial may be sacrificed, topsoiled and
revegetated if authorized by the regu:
latory authority. 'N

§ 817.180 Other-transportation facilities.
1. The authority, basis and purpose

of Section 817.180 is the same as for
Section 816.180 of Subchapter K,
except that Section 516 of the Act pro-
vides additional. statutory authority.
The reader is referred to the preamble
discussion of 30 CFR Sectioi 816.180
for a discussion of issues relevant to
Section 817.180.

This Section is intended to ensure
that transportation facilities other
than roads, which are located within
the mine plan area are constructed, re-
construced, used and maintained in a
way that furthers the environmental
and other goals of the Act.

Section 817.180(a) identifies specific
environmental situations which must
be addressed by the mine operator
during -the design, construction-ahd
use of these transportation facilities.
These performance standards will
assure compliance with Sections
516(b)(9) and (11) of the Act.

Sections 817.180(b)-(d) addresses the
minimization of damage to other relat-
ed environmental values, also identi-
fied in Section 516(b)(11) of-the Act,
while Section (e) protects both public
and private land owner interests from
damage resulting from transportation

.facilities other than roads. The Office
feels that these performance stand-
ards are necessary to assure the mine
operator will comply with the full
intent of the Act. This Section has
been renumbered to Section 817.180
from Section 817.36 to be consistent
with renumbering of Part 817 of the
final regulations, while allowing It to

immediately follow the rules related
to roads, where It logically belongs.

2. One comment argued Section
817.80(d) should explicitly require
compliance with 30 CFR 817.95, re-
garding air resource protection. Sac-
tion 817.95(b)(1)-(19) specifically sug-
gest some air pollution control meas-
ures which may be applicable. Howev-
er, the particular facility may require
other controls, and may require atten-
tion to pollution in addition to fugitive
dust. Accordingly, the broader lan-
guage of Section 817.180(d) has been
retained, although Section 817.95 will
also apply to these facilities.

3. A commenter recommended delet-
ing all of Paragraph (d). This was xiot
accepted because Sections 515(b)(4),
and 508(a)(9) and 516(6)(10) of the Act
specifically require compliance with
applicable air quality laws and regula-
tions and any applicable health and
safety standards.

§ 817.181 Support facilities and utility In-
stallations.

1. The authority, basis,, and purpose
of this Section are the same as for Sec-
tion 816.181 of this Subehapter, except
that additional authority for this sec-
tion is found in Section 516 of the Act.
The reader is referred to the preamble
discussion of 30 CFR 816.181 for dis-
cussion of Issues relevant to this Sec-
tion.

The literature, State laws and regu-
lations ,considered in preparing this
Section included those works- cited or
referred to in the preamble sections
which discuss Sections 817.41-817.56,
817.111-117 and 817.131 and 132.

2. Support facilities as identified in
Section 817.181(a) are considered for
the purposes of these regulations to be
the same as or similar to those facili.
ties identified in 30 CFR 816.181(a).
Discussion of each of the subpara-
graphs within this Section Is the same
as set forth for Section 816.181 in this
Preamble.

Section 817.181 has been renum.
bered from Section 8I7.39 of the pro-
posed regulations to be consistent with
the renumbering of Part 817 and to
keep It together with other regula-
tions which relate to similar facilities.

All comments reviewed in the prepa-
ration of the final version of 30 CFR
816.181 were reviewed in the context
of Section 817.181 and similarly dis-
posed of, because the Office finds that
the differences in surface and under-
ground mining do not warrant differ-
ent rules for these facilities and instal-
lations.

3. A commenter argued that the
words "and related environmental
values" In Paragraph 817.181(a)(1)
should be deleted. The comment was
justified on the grounds that relate4
environmental values are undefined in
the regulationsand leaving the phrase
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in the rule might lead to severe eco-
nomic consequences for an operator.
The phrase was not deleted, however,
because it is the language used in Sec-
tion 516(b)(11) of the Act, and state
regulatory- authorities are given the
opportunity, in the first instance, to
implement the full intent of that stat-
utory Section. This is in keeping with
the intent of Section 101 of the Act
that the primary responsibility for de-
veloping regulation should rest with
the States.
. 4. A commenter suggested the word
"prevent" in Section 817.181(b) should
be changed to "minimize". Sound engi-
neering practice minimizes the inter-
ruption of electrical power lines
shared by more than one customer,
but does not guarantee that it will
never happen. The suggestion was ac-
cepted and the language revised ap-
propriately.

5. A commenter argued that the reg-
ulations in Section 817.181(b) should
provide an exception when the appli-
cant for a permit possesses a severence
deed specifically granting subsidence
relief. However, the Act requires mini-
mization of adverse effects of mining
including subsidence damage. The sug-
gestion was rejected because agree-
ments between private parties alone
will not be permitted to undermine
the protection of public values guaran-
teed by the Act. Accordingly, regula-
tory authority approval is required

-under the final phrase of Section
817.181(b) Subsidence is discussed in

:detail under Sections 784.20 and
817.121-817.126 of the final regula-
tions.

6. A commenter indicated that util-
ity services' other than those listed
should be protected. The Act refers to
the protection of public property
within the permit area, which may not
be limited to the examples cited. Sec.
tion 817(b) has been revised to recog-
nize additional utility services, includ-
ing water and sewage, and states are
invited to add to this list of utilities in
their State programs if additional
facilities exist in coal regions within
their borders.

Several commenters suggested dele-
tion of Section 817.181(b). However,
the Office has determined that this
Section is necessary to meet the re-
quirements of Sections 516(b)(1),
516(b)(7) and 516(b)(10) of the Act,
with respect to underground coal
mining operations.

PART 818-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-CONCURRENT SURFACE
AND UNDERGROUND MINING

This Part contains the applicable
performance standards for any person

iwho conducts or proposes to conduct a
combined surface and underground

mining operation in such a manner
that the operation will not conform to
the requirement for contemporaneous
reclamation. This Part, together with
Section 785.18, is designed to imple,-
ment Sections 515(b)(12) and (b)(16)
of the Act. The reader is referred to
the Preamble discussion for Section
785.18 for a discussion of issues rele-
vant to this Part. This Part provides
for issuance of a variance for specific
areas within the reclamation plan
from the requirement that the recla-
mation efforts proceed as contempora-
neously as practical, in order to permit
underground mining operations to be
conducted prior to reclamation. Any
person who conducts or proposes to
conduct a combined surface mining
and underground mining operation
which cannot conform with the re-
quirement for contemporanous recla-
mation must obtain a variance as spec-
ified in this Part.

§ 818.1 Scope and 818.2 Objectives.
These Sections present the scope

and objectives of this Part. Minor edi-
torial changes have been made to clar-
ify the versions of these Sections as
prdposed on September 18. 1978;

§ 818.4 Responsibilities.
This Section has been modified from

the proposed regulations on responsi-
bilities of persons engaged in mining.
This change has been made to clarify
how this Part applies to mining activi-
ties and does not represent a substan-
tive change.

As stated in Section 818.11, the regu-
latory authority may approve a vari-
ance to the requirement for contempo-
raneous reclamation after the appli-
cant shows the necessity for the pro-
posed concurrent operations. Such a
variance shall only be permitted for
the area and for only such time as nec-
essary to facilitate the underground
mining operations. A cross-reference
to Section 785.18 now has been added
to help the reader find the applicable
permit regulations.

Proposed Section 818.12 set forth
the criteria for requesting a variance
for a specific area within the permit
area for combined surface mining and
underground mining activities. Also,
the proposed regulations contained a
Section 818.13 which provided for
review of variances granted under this
Part. Both of these proposed sections
have been deleted because they dupli-
cated provisions in Section 785.18 and
are therefore unnecessary.

§ 818.13 Compliance with variance terms.
This Section, which was proposed

Section 818.15, states that each person
granted a variance under this Part
shall comply with all the requirements
under 30 CFR 785.18 and with all ap-
plicable performance standards of this

Subchapter and the regulatory pro-
gram. Any delay in compliance must
proceed as authorized by the permit
variance and shall achieve the pur-
poses for which the variance is grant-
ed. As proposed, the term " non-com-
pliance" was used where "delay in
compliance" appears In the final rule.
This change was made to emphasize
that reclamation must eventually be
accomplished and that this variance
does not excuse compliance forever,
but only so long as necessary to facili-
tate underground mining.

§ 818.15 Additional performance stand-
ards.

This Section, proposed as Section
818.16, sets forth additional perform-
ance standards. A 500-foot barrier
'pillar of coal is required to be main-
tained between active or abandoned
surface and underground mining oper-
ations as required in Section
515(b)(12) of the Act. Permission for
variance to this requirement must be
obtained by the applicant in order to
conduct concurrent surface and under-
ground mining operations. Such a vari-
ance must be approved by the regula-
tory authority and the Mine Safety
and Health Administration (MSHA),
only after finding that a variance to
the 500-foot barrier pillar of coal is
necessary to improve recovery of min-
eral iesources, for abatement of water
pollution, or Xor elimination of haz-
ards to the health and safety of the
public One commenter suggested that
Sections 818.15(a)(1) and 818.15(aX2)
be Joined by the conjunction "or."
This change would clarify that the
regulatory authority has the latitude
to consider a request for a barrier
pillar variance, if anyone of the above
three conditions were satisfied. The
Office believes that meaning is con-
tained in the language without the ad-
dition of the word "or" and, according-
ly, no change has been made in the
final rules.

This issuance of a variance under
this Part shall in no way reduce the
protection afforded the health and
safety of workers, nor shall itprevent
compliance with the requirement that
surface water not be permitted to
enter the underground workings
unless approved by the regulatory au-
thority. Section 818.15(a) is included
to emphasize this requirement, which
also appears in Section 816.79.

One comment was received which
suggested reducing the 500-foot bar-
rier of coal to a maximum of 200 feet.
This suggestion has been rejected. Sec-
tion 515(b)(12) of the Act specifically
states that a 500-foot barrier of coal be
maintained between active and aban-
doned -surface and underground
mining operations in order to prevent
breakthroughs and to protect the
health and safety of miners. The regu-
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lations do, however, provide for a vari-
ance of the 500-foot barrier require-
ment if the appropriate government,
agencies find that a lesser distance
may be permitted and will satisfy one
of the requirements in Section
818.16(a).

PART 819-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND.
ARDS-AUGER MINING

Part 819 sets forth environmental
protection performance standards, in
addition to the regulations found in
Part 816, for the conduct of auger
mining operations to prevent adverse
environmental effects from augering'
operations and to ensure maxinum re-
covery of mineral resources. The pre-
amble for proposed Part 819 at 43 Fed.
Reg. '41786 (September 18, 1978) is in-
corporated by reference and sets forth
the basis, purpose, and some of the al-
ternatives considered by OSM in draft-
ing this Phrt.

§ 819.1 Scope.
Section 819.1 states that the Part ap-

plies in addition to, and not instead of,
Part 816. Editorial changes have been
made since the proposed regulations
were published In order to clarify this
intention.

§819.11 Auger mining: Additional per-
formance standards.

Paragraph (a) is intended to ensure
reasonable access to coal reserves con-
ceivably recoverable by underground
methods when augering fails to leave
suitable places to establish entries for
underground mining. The surface
mining operation and the reclamation
must be carried out with. consideratiozi
for the possibility that the remaining
reserves could be mined in the future.
If an ,underground mine is planned
and the requirements of Part 818, are
met, the regulatory authority may
alibw for a delay in reclaiming, the
entry area. This delay," however, does
not mean that the site should not be
reclaimed.

Several commenters thought that
the wording of Section 819.11(a)
should be changed by deleting the ref-
erence to reclamation. However, Sec-
tion 515(b)(9) of the Act is clear that
the purpose of the special. augering
provisions is to maximize recoverabi-
lity of mineral resources that would
otherwise remain after reclamation,
not as a substitute for reclamation.

Various comments were received re-
garding how to determine the-necessi-
ty of leaving undisturbed sections of
coal in areas where the remaining -re-
serves may not be susceptible to un-
derground mining. The alternatives
which were considered during this
final rulemaking were: Permit no vari-
ance to the requirement for leaving
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unmined coal pillars and provide a
variance to permit complete mining of
theoutcrop area.

To accept the first alternative would
facilitate access to coal seams from the
area where the highwall was located.
However, the Office believes that in
some instances, once an area is re-
claimed, insufficient reserves might
remain to warrant redisturbing the
area to extract the remaining coal.

The Office has selected the second
alternative because a principal pur-
pose of the Act is to encourage a maxi-
mum recovery -of the mineral re-
sources. The 250-foot requirement
may be waived by the regulatory au-
thority under conditions where coal
reserves would be lost with little likeli-
hood of increasing the underground
recoverable reserve. Some situations
where this might occur are mountain-
tops or spurs where the remaining re-
serves are too limited for underground
.development, or the seam is already
underground-mined to its maximum
practical extent in the area planned
for augering. Additional language has
been inserted in the regulations to
clarify the circumstances where the
unmined coal need not be left'because
it is not practical to underground mine
the reserves.

As proposed on September 18, 1978,
Section 819.11(a) contained the lan-
guage of Section 515(b)(12) of the Act,
which. provided that the potential for

-recoverability after "reclamation" has
to be maximized. Several commenters
thought that' this was misleading,
since the Act's goal is to maximize-re-
covery during augering (Section
515(b)(1)), as well as after reclamation
(Section 515(b)(12)). Accordingly, the
language has been revised to refer to
surface mining activities, not'reclama-
tion.

Section 819.11(b) requires the con-
sent of the regulatory authority,
MSHA, and the State mine safety
agency for augering closer than 500
feet to an underground mine.

One comment was received suggest-
ing a reduction of the .500-foot dis-
tance requirement between auger and
underground mining. The argument
was made, that West Virginia safety
laws require that no boreholes are to
be drilled in underground mines
within 50 feet of surveyed abandoned
workings, or 200 feet of other known
workings which provides adequate pro-
tection. Section 515(b)(12) of the Act
requires operators to refrain from sur-
face coal mining within 500 feet of
active and abandoned underground
mines in order to prevent break-
throughs and to protect the health
and safety of miners. This Section of
the Act and Section 818.15 of thb final
regulations further allow the regula-
tory authority to permit an operator
to mine closer to an active or aban-

doned underground mine operation
after a finding by the regulatory au
thority that the requirements of Sec-
tion 515(b)(12) of the Act will be met,
The present language In Section
819.11(b) allows adequate opportunity
for the operator to assure the regula-
tory authority that auger mining
closer than 500 feet from abandoned
or active underground mines can be
conducted safely and efficiently. Ac-
cordingly, no change in the regula-
tions was made in response to thl1
comment. \

A commenter questioned the logic of
the requirement in proposed Section \
819.11(c)(1) that auger holes discharg-
ing water be plugged or sealed within
72 hours. Changes were made in this
Section to shorten and clarify the reg-
ulatory language. The Office con-
curred that a hazardous or adverse en-
vironmental condition may be created
by. the sealing of auger holes emitting
toxic- or acid-forming material. The
language in this Section has been ex-
panddd to provide the regulatory au-
thority, and the operator, with options
of how best to handle these specific
situations. If the treatment of the dis-
charge water is a more realistic and
viable solution, treatment of the dis-
charge water to meet applicable water
quality standards may be permitted,
The alternative allows more flexibility
to the operator and may result in a re-
duction of the toxic- or acid-forming
material introduced into the local
water by having the discharge treated
Immediately, rather than discharging
for 72 hours. If a permanent discharge
is anticipated, however, the operator
must comply with Section 819.11(d).

As proposed, this Section included
specific requirements for drainage
from unsealed auger holes through
the backfill. This provision has been
deleted as unduly restrictive. Other
Sections of these regulations require
stability of backfill and adequate
drainage. Deleting the proposed re-
quirements allows the operator and
the regulatory authority to develop
specific measures for the site.

A few commenters requested- that
the words "and conservation" be de-
leted from Paragraph 81b.11(e)(2) on
the grounds that conservation is con.
trary to Section 102(k) of the Act. In
fact, Section 515(b)(9) of the Act spe-
cifically authorizes a prohibition
against augering "if necessary to maxi-
mize .-.. conservation of the solid fuel
resources." Accordingly, OSM did not
modify this Section in response to
these commenters' requests.

Many commenters recommended
that auger mining be permitted in pre-
viously mined areas without imposing
the requirement that the land be re-
turned to approximate original coun-
tour. The alternatives considered as a
result of these comments ncluded.Re-
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quire total reclamation; allow reclama-
tion which does no more than reduce
the highwall angle and cover and seal
the holes, and allow reclamation
which does no more than seal and
cover the holes, cover the highwall to
the maximir= extent possible with the
-,xisting spoil, and stabilize the re-

. ;;/ maining highwall.
At many sites where surface mining

operations occurred before the Act
was passed, pits containing significant
augerable reserves were left. In some
of these pits, the disposal of overbur-
den precludes restoration to the origi-
nal contour. This can occur when the
spoil has been spread over a large area
rather than piled, or when the spoil
has stabilized environmentally and is
not a health-or safety hazard. In these
cases, the environment may be dam-
aged more by the attempts at restora-
tion than leaving the old workings in
their stable condition, since additional
spoil might have to be hauled from
other sites, thus increasing the area of
disturbance.

By requiring total reclamation,
auger operations conducted in pits
that predate the permanent regula-
tions must meet all the requirements
of the Act, including elimination of
the highwall and restoration of ap-
proximate original (premining) con-
tour. Reducing the highwall and cov-
ering and sealing holes would not be
possible on those sites where insuffi-
cient spoil is available for complete
covering of the highwall, and would
result in reclamation short of approxi-
mate original contour. Less reclama-
tion would permit the most auger
mining of abandoned pits, but would
result in a ighwall being left at some
sites.

The Act requires both that approxi-
mate original contour be restored and
that all highwavls be eliminated. What
few variances the Act authorizes from
approximate original contour are irn-
plemented in Parts 824, 826, or other
regulations of this Subchapter. Thus
OSM believes that the Act requires
total reclamation. The regulatory au-
thority must prohibit auger mining In
areas previously mined, if Insufficient
spoil is available to reclaim the affect-
ed lands in compliance with the provi-
sions of this Part, Subchapter K and
the permanent regulatory program.

Although certain, coal reserves will
be removed from production, the
Office has required total reclamation
because the Office has seen no evi-
dence to suggest that these coal re-
serves are critical at this time. Suffi-
cient reserves are available from other
sources so that redisturbing an area
which cannot be reclaimed according
to the provisions of this Subchapter is
not necessary. See OSM's regulatory
analysis for a. discussion of reserves
lost as a result of these rules. The

Office also believes that additional
spoil may be created If future econorn-
Ics of coal production improv% there-
by allowing a higher overburden-to-
spoil ratio which would allow reclama-
tion in accordance with requirements
to restore approximate original con-
tour. The Office plans to initiate an
investigation to review the various
physical constraints and operational
problems which prevent mining of
these presently unminable areas and
prevent compliance with the environ-
mental protection standards.

The Office modified the proposed
language in Section 819.11(eXl) to re-
flect more adequately the wording in
the Act in reference to water quality.

PART 820-SPECAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-ANTHRACITE MINES IN
PENNSYLVANIA

§ 820.1 Scope.
This Section provides that this Part

applies exclusively to, those persons
seeking to engage in anthracite sur-
face coal mining and reclamation oper-
ations in Pennsylvania under a regula-
tory program for that State, and it Im-
plements Section 529 of the Act. Spe-
cific performance standards are estab-
lished by this Part in lieu of the per-
formance standards found in 30 CFR
Parts 816-817, and not In addition to
them.

§ 820.2 Objectives.
This Section requires that environ-

mental protection standards for an-
thracite surface coal mining and recla-
mation operation& be adopted through
the Issuance of special regulations.
The legislative history of Section 529
of the Act and the Office's under-
standing are such that the special pro-
visions apply only to thoe States
having laws which existed as of
August 3, 1977.

Pennsylvania, was the only State
known to have established rules, regu-
lations, and performance standards for
anthracite mines in effect on August 3,
1977. The language of Section 820.2
has been modified from the proposed
regulations to clarify that the stand-
ards being adopted are those that were
in effect on the date the Act passed, as
required under Section 529 of the Act.

§ 820.11 Performance standards- Anthra-
cite mines In Pennsylvania.

In drafting this Part, several differ-
ent approaches were considered The
existing structure of the, proposed
standards lists legislation which di-
rectly governs the conduct of anthra-
cite surface coal operations. At least
13 laws and regulations have been en-
acted in Pennsylvania which govern
mining and reclamation practices at

anthracite coal mines. These laws and
regulations are listed In Section
820.11(a). The citations to these laws
have been changed from the proposed
version to reflect the correct legal cita-
tions. It was proposed by some coin-
menters that these 13 statutes and
regulations should be annotated to
provide a guide to specific perform-
ance standards instead of requiring in-
terested persons to be knowledgeable
of all 13 laws. Alternatively, OSI con-
sidered promulgating minimum Feder-
al environmental performance stand-
ards Incorporating the minimum regu-
lations required by Pennsylvania
OS& elected to Incorporate by listing
the laws and regulations as contained
In the proposed draft of this Part.
This option was considered the more
acceptable approach rather than to
develop a complex set of provisions of
limited applicability that would
lengthen the regulations.

Under Section 820.11(b), the Secre-
tary must Issue additional regulations
as necessary when the Commonwealth
of Pennsylvania amends any law or
regulation Issued for anthracite
nlining. If the regulations existing as
of August 3, 1977 are made less strin-
gent in any manner, the Secretary
must elect to develop specific Federal
performance standards to supplement
the amended State regulation or. of
considered desirable, the Secretary
may apply the performance standards
for surface mining and underground
coal mining of Parts 816 and 817.

The Office added Section 82011(c)
to Incorporate by reference the 13
laws and regulations found in
820.11(a) of this Part. This additional
language will ensure that the provi-
sions of the Pennsylvanfi program are
enforceable as a matter of Federal law.
It also requires that notice of any
amendments to the existing laws or
regulations or promulgation of addi-
tional laws or regulations regarding
anthracite surface mining and recla-
matfon operations, which OS be-
lieves should be adopted under the
Act, will be published periodically in
the F)PEmmtr. R.£asTra. The periodic
publishing of these changes will pro-
vide a mechanism for keeping the gen-
eral public, operators, and other inter-
ested persons aware of such amend-
ments or changes to the laws and reg-
ulations listed in Section 820.11(a).

PART 822-SPECIAL PERMANENT
PERFORMANCE STANDARDS-OP-
ERATIONS IN ALLUVIAL VALLEY
FLOORS

IntroductioiL
Part 822 establishes environmental

protection performance, reclamation
and design stanards for surface coal
mining and reclamation operations: in
the arid and semi-arid areaps of the
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United States necessary to insure the
protection and re-establishment of al-
luvial valley floors in those areas.
Legal authority for Part 822 is Section
102, 201, 501, 503, 504, 506, 507, 508,
509, 510, 515, 516, 517, 519 and 701 of
the Act.

This part is organized into four
major sections which will apply to all
surface coal mining, and reclamation
operations on which affect -alluvial
valley floors in the above described
areas. Part 822 contains several terms
which are specifically defined in Sec-
tion 701.5 of the regulations. Part 822
establishes .operational requirements
for mines which must first be permit-
ted under Section 785.19 of Sub-
chapter G.

Applicability to Underground
Mining Activities

(A) The Office has carefully consid-
ered whether the alluvial valley floor
provisions of the regulations, .includ-
Ing the definitions, permit require-
ments, and Part 822, should be applied
to underground mining activities.

Upon careful examination of the
Act, the Office has concluded that un;
derground mining activities are sub-
Ject to the alluvial valley floor provi-
sions of the permanent regulatory pro-
gram.

Sections 510(a) and (b) of the Act
apply without qualification to both
surface and underground mining activ-
ities. Section 510(a) establishes gener-
al criteria for review of both surface
and underground mining permit appH-
cations submitted pursuaht to sections
507 and 508 of the Act. Section
510(b)(3) of the Act requires the regu-
latory authority to find, prior to ap-
proval of a permit, that the proposed
operation, has been designed to pre-'
vent material damage to the hydrolo-
gic balance outside the permit area.
Sections 510(b)(5)(A) and (B) of the
Act specify the prohibitions on mining
on alluvial valley floors where farming
occurs. All of these sections of the Act
expressly apply to both surface and
underground mining activities because
of the use of the terminology "surface
coal mining operations," which is de-
fined in Section 701 (28) to include
"activities conducted on the surface of
lands subject to the requirements of
Section 516 "of the Act, which ex-
pressly covers surface effects of under-
-ground coal mining operations. Thus,
underground mining activities regulat-
ed under Section 516 of the Act are
clearly subject to the alluvial valley
floor provisions of Section 510 of the
Act. Moreover, Section 516(b)(9) of the
Act expressly requires the operator to
minimize disturbances of the prevail-
ing hydrologic balance at the minesite
and in associated offsite areas and to
the quantity of water in, surface
ground water systems both during and
after coal mining operations. Under-
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ground mining activities can result in
adverse disturbances such as subsi-
dence which can cause material
damage to surface and ground water
systems supporting alluvial valley
floors;

As explained in greater detail at 43
Fed. Reg. 41782-41785 (Sept. 18. 1978),
subsidence from underground mining
can cause both partial or complete
dewatering of aquifers and streams
which overlay "underground mine
workings. *

Such dewatering Would be caused by
fractures in the strata underlying the
aquifers or stream beds. Gross surface
disturbance need not necessarily be a
result of the subsidence which might
cause such fracturing. Fracturing and
its resulting dewatering, however,
clearly could "materially damage the
quantity of water in surface or under-
ground water systems that supply" al-
luvial valley floors. In addition, sur-
face operations and facilities and the
surface effects of underground mining
such as subsidence could "interrupt,
discontinue, or preclude farming on al-

'luvial valley floors.
The Act requires the operator to

prevent subsidence causing "material
damage", to- waters on and which
supply alluvial valley floors outside
the -permit area. Further, as required
by Sections 510(b)(5)(B) and 516(b)(9)
subsidence 'related -to underground
mining activities may not materially
damage the 'quantity or quality of
water in surface or underground water
systems that supply alluvial valley
floors where farming exists. See pre-
amble discussion for Section 785.19 in-
corporated herein by reference.

In addition, Section 516(b)(9) of the
Act requires operators to minimize the
disturbances to the prevailing hydrolo-
gic balance at the minesite and in as-
sociated offsite areas and to the quan-
tity of water in surfdce ground water
systems both during and after coal
mining operations. This protection of
surface ground water systems informs
the prohibitions. in Sections 510(b)(3)
and (b)(5) of the Act-to materially not
damage waters.

In addition to the authority granted
by paragraphs (1) and (9) of Section
516(b) to regulate subsidence and hy-
drology, paragraph (10) provides au-
thority to apply the performance
standards contained-in Section 515 "to
other surface impacts not specified in
this subsection". To the extent that
the surface impacts of mining include
the dewatering of groundwater sys-
tems associated with alluvial valley
floors, the requirements of Section 515
would apply, including Section
515(b)(10)(F) which requires "preserv-
ing throughout the mining and recla-
matioi process the essential hydrolo-
gic functions of alluvial valley
floors..."

Finally, Section 516(d) of the Act re-
quires the application of "provisions of
Title V of -the Act.,, relating to
permits .... to surface operations and
surface impacts incident to an under-
ground coal mine..." The permit re-
quirements of Section 510(b)(6) of the
Act 5re therefore, applicable to under-
ground mining activities.
I1. Technical Literature.

In promulgating Part 822, OSM
relied on the technical literature relat-
ing to underground mining as dis-
cussed at 43 Fed. Reg. 41782-41785 and
in the final preamble for Sections
817.12-817.126, as well as the litera-
ture used to develop both the defini-
tions in Section 701.5 which relate to
alluvial valley floors and the permit
requirements of Section 785.19.
IV. Editorial corrections.

Several changes were made- to part
822 to insure internal consistency
within the Part and with other provi-
sions of the Office's final rules.

Section 822.11(a) has been rephrased
to clarify that it requires continued
protection of alluvial valley floors out-
side the affected area.

Section 822.11(b) has been rephrased
to clarify that It requires reestablish-
ment of alluvial valley floors within
the affected area, i.e., alluvial valley
floors that are to be mined or which
have a hydrologic connection with
areas that are to be mined.

Section 822.11(c) has been removed
because its requirements are now in- '
cluded in the other paragraphs of the'
Section.

Section 822.11(d) has been renum-
bered as Section 822.11(c) and remains
unchanged.

Section 822.14(a) haS been revised to
clarify the different monitoring re-
quirements that must be satisfied in
order to preserve the essential hydro-\
logic functions of alleuvial valley
floors in unaffected areas, as distin-
guished from reestablishing essential
hydrologic functions of alluvial valley
floors in affected areas. In the latter
case, the functions can be disturbed
but must be reestablished. These revi-
sions have resulted in deletion of Para-
graph (b), because its requirements
'are now contained in paragraph (a).

In Section 822.11(a) (formerly
822.11(a) and (b)) and in Sections
822.14 (a) and (b), the term "permit-
tee" has been substituted for
"person," but no substantive change is
intended.
V. Cost associated with spoil handling

techniques.

Several commenters alleged that the
alluvial valley floor regulations would
increase the cost of producing coal due
to a 10 to 50 percent increase in 8pollk,
handling costs. These cost estimates
were derived from a research project
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sponsored by the Bureau of Mines and
conducted by the Montana Agricultur-
al Experiment Station at Montana
State University (Dollhopf, D. J. and
others, 1977. Selective Placement of.
Coal Strip Mine Overburden in Mon-
tana). This project, assessed the occur-
rence of potentially toxic overburden
in mined areas adjacent to the East
Fork of Armels Creek in southeastern
Montana and was. done outside the
area mapped as a subirrigated alluvial
valley floor during a reconnaissance
survey conducted by Hardaway and
others (1977). The higher estimated
costs resulted from placing a clay cap
over selectively placed toxic overbur-
den, whii6 the lower estimated cost
was associated with selective place-
ment only

The Office has decided not to
modify the regulations after careful
consideration of these comments.
First, the report by Dollhopf and
others is applicable only to those allu-
vial valley floors where selective place-
ment of overburden of varying chemi-
cal quality would be required to rees-
tablish the essential hydrologic func-
tions. The costs identified by the corn-
menters are thus not applicable to rec-
lamation of all alluvial valley floors
and cannot be used without qualifica-
tion as to their applicability. Because
aquifer permeability of sandstone and
siltstones is recreated automatically in
any dragline operation, the special
handling techniques assumed by the
report. are, in fact, not necessary in all
cases to recreate coal aquifers in rees-
tablishing- alluvial Valley floors (see
Dollhopf, 1977, p. 49). Second, Doll-
hopf assumed that selective handling
of overburden would be required upon
reaching the salinity guideline concen-
trations established by the State of
Montana as "suspect levels" for exces-
sive heavy metals concentrations. The
report goes on to qualify its findings
as follows:
"The presence of inimical materials...
does not necessarily infer that these
materials be specifically handle& It is
expected that, in most cases, sufficient
dilution of heavy metals will occur
during the normal course of coal ex-
traction and spoil placement."

Thus, the commenter is incorrect in
claiming that the alluvial valley floor
regulations will cause a. 10 to 50 per-
cent cost increase in spoils handling in
all cases. However, if the overburden
in amine area is toxic, the costs of se-
lective placement, as in the Dollhopf
report, may accurately reflect those
measures required to comply with Sec-
tions 515(b)(3), 515(b)(10) and
515(b)(19) of the Act. More specifical-
ly, Section 515(b)(3) requires that
toxic materials be covered. Section
515(b)(10) recuires avoidance of toxic
mine drainage and Section 515(b)(19)
requires revegetation, all of which po-
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tentially Involve selective placement of
toxic 'spoils or require planning to
achieve dilution with non-toxic materi-
als. But if the overburden in a mine
area is toxic, then the above-cited pro-
visions of the Act are unavoidable re-
quirements regardless whether there
is an alluvial valley floor within the
permit area.

Section. 822.11 applies the require-
ments of Sections 510(b)(5) and
515(b)C10)(FY of the Act to preserve
the essential hydrologic functions of
alluvial valley floors to both (1) those
alluvial valley floors that are not sup-
posed to be disturbed and which are
therefore "not within an affected
area" and (2) those alluvial valley
floors which are within an affected
area, Including the surface coal mining
and reclamation operation itself.

Paragraph 822.11(a) requires oper-
ations to be conducted in a manner
that preserves throughout mining the
essential hydrologic functions of non-
affected alluvial valley floors. Alluvial
valley floors that are not thoroughly
studied pursuant to Sections 785.19(c)-
(d), because they are found to be hy-
drologically lsolhted from the oper-
ations, must not be affected in a
manner that violates either Sections
510(b)(5) or 515(b)(10) )of the Act.

Paragraph 822.11(b) requires oper-
ations to be conducted to reestablish
essential hydrologic functions of allu-
vial valley floors within an affected
area. It is applicable to those alluvial
valley floors which meet the test of
Section 510(b)C5)(A), as implemented
through Section 785.19(c), and can be
mined or affected only as long as there
is compliance with Section
515(b)(10)(CF) of the Act and all other
applicable performance standards.
These alluvial valley floors must be
studied in sufficient detail pursuant to
Section 785.19 (c) and (d) to Identify
their essential hydrologic functions.

A comment noted that, since oper-
ations which are subject to Section
822.11(c) as proposed are typically op-
erations which disturb or affect an al-
luvial valley floor, it would be appro-
priate to add the verb "reestablish" to
that paragraph, as preservation of the
alluvial valley floor throughout
mining operations is not a require-
ment under those circumstances. The
Office agrees and has modified the
section accordingly, by applying Para-
graph (a) to unaffected alluvial valley
floors and Paragraph (b) to affected
alluvi a valley floors. Thus, Paragraph
(a) requires protection of alluvial
valley floors that are not mined and
which are not to be affected under the
permit, while Paragraph (b) addresses
affected alluvial valley floors where
essential hydrologic functions must be
reestablished.

For clarity, Paragraph cY describes
the characteristics supporting the es-
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sentlal hydrologic functions of alluvial
valley floors. These characteristics
must be evaluated to identify such
functions and must be monitored to
determine compliance with the Act.

Section 822.12 principally imple-
ments the requirements of Sections
510(b)(3) and (5) of- the Act, which
forbid interruption, discontinuance or
preclusion of farming and causing ma-
terial damage to alluvial valley floors,
subject to provisions of Section
510(bX5). The Office believes that
these Sections of the Act provide au-
thority to require cessation of oper-
ations that are adversely affecting the
alluvial valldy floors; this provisiop is
necessary In order to make clear the
duty of the regulatory authority and
the permittee under such circum-
stances. See also Sections 517. 518, 521,
of the Act. Language in the Section
has been clarified to indicate that the
regulatory authority must approve re-
medial measures prior to, resumption
of mining.

A commenter requested that Section
822.12(b) be limited to effects outside
the permit area. The Office did not
accept this suggestion because it could
allow interruption, discontinuance or
preclusion of farming on an alluvial
valley floor, and the commenter of-
fered no evidence that the Act was in-
tended to allow such effects on farm-
Ing.

One commenter wished to exclude
temporary dewatering from the mean-
ing of material damage as used in this
Section. Another recommended that
"material' or "materially damage" be
defined as in Section 785.19, so that it
would apply only to dewatering which
would reduce the post-mining amount
of Irrigable land, as compared to pre-
mining conditions. OSM has accom-
plished this result by moving the defi-
nition of "material damage" from Sec-
tion 785.1 to Section 701.5, making it
ap~plicable to Section 822.12a Tempo-
rary dewatering may thus be allowed,
if it does not preclude, interrupt or
discontinue farming- on an alluvial
valley floor which is significant to
farming. The phrase "materially
damage the quantity or quality of
water" is defined in Section 701.5, but
examples of conditions which the deff-
nition is intended to include are pro-
vided In Section 785.19(ef(3).

A few commenters addressed the de-
sirability of allowing temporary dewa-
tering or beneficial lowering of the
water table in an alluvial valley floor
after mining. These comments have
been taken into account by the previ-
ously described shift of the definition
of "material damage" from Section
785.19 to Section 701.5, so that the
terni applies only to significant and
adverse changes, rather than all
changes. Thus, beneficial dewatering
that does not adversely affect an allu-
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vial Valley floor might be, allowed, but
temporary dewatering is allowed only
for alluvial valley floors located in af-
fected areas and only when the essen-
tial hydrologic functions can be rees-
tablished.

In connection with Section 822.13, a
commenter suggested changing the
term "agricultural activities"' to "farm-
ing." This change was not accepted be-
cause Section 515(b)(10)(F) of the Act
applies to all alluvial valley floors, not
just those with farming; and the per-
formance standards of Part 822 must
likewise apply to all alluvial valley
floors.

In connection with Section 822.14(a),
another commenter proposed to re-
place the term "agricultural utility" in
Section 822.14(a) and the term "agri-
cultural use" in Section 822.14(d) with
the term "farming." This change was
not accepted because monitoring re-
quirements of Part 822 apply to allu-
vial valley floors which are defined in
the Act to include "subirrigation or
flood irrigation agricultural activities."

Section 822.14 (a) and (b) has been
reworded to avoid conflict with Sec-
tipn 510(b)(5)(A) of the Act. In partic-
ular, Sections 822.14 (a) and (b) have
been revised to distinguish between
the objectives of monitoring when al-
luvial valley floors are within an af-
fected area and when they are not,.
Both the current agricultural use that
is relying on the essential hydrologic
function, as well as any potential agri-
cultural uses, need to be protected
either by not disturbing the essential
hydrologic functions, if the alluvial
valley floor is outside . the affected
areas, or by reestablishing the impor-
tant characteristics that support the
essential hydrologic functions of the
alluvial valley floors if these floors are
within the affected area.

Some commenters noted that pro-
posed Sections 822.13 and 822.14(a) ap-
peared to require the operator to
maintain existing and future agricul-
tural uses and productivity after
mining and reclamation. In response
to the comments, the phrase "and
maintained after mining" in Section;
822.13 was deleted. It was-not the Of-,
fice's intent in the proposed regula-
tions to. require long-term mainte--
nance, -but, rather that agricultural;
uses be reestablished in a permanent
manner that will continue after bond
release., In Section 822.14(a), the word
"maintained" was deleted for the same
reasons.

Section 822.14 has been reorganized,
to distinguish. between alluvial valley -
floors within and without the affected
area, because this distinction parallels
the combined requirements of Section
510(b)(5)(a) and 515(b)(lO)(f). of the.,
Act. This revision allows disturbance
of alluvial valley floors that have been
identified as "affected" due to their lo-

cation within the affected area; but it
prohibits disturbance of alluvial valley
floors that are either significant to
farming, and thus cannot be mined, or
located outside the affected area, and
thus should not be affected by mining.

Commenters also recommended
wording <-changes in two sections.
These commenters argued for substi-
tuting "reestablishment .of hydrologic
characteristics;" in place of "reestab-
lishing agricultural utility" in Section
822.13, and "land capab).lity," in place
of "agricultural- utility" in Section
822.14. The changes would not, howev-
er,- adequately account for the agricul-
tural aspects of alluvial valley floors,
as required by Section 701(1) of the
Act. Therefore, they were not adopted.

Several commenters roted that the
proposed monitoring prograi of Sec-
tion 822.14(c) appeared to require
monitoring of alluvial valley floor.
characteristics that should have been
identified prior to mining. The Office

-notes that this paragraph was de-
signed to ensure that ;monitoring fur-
ther describe important characteristics
of alluvial valley floors, or to identify
ones that may have been missed in- the
permit application review phase.

Monitoring required under Section
822.14(c) may not differ from the
normal hydrologic monitoring re-
quired at most sites.,but should be de-
signed to check periodically that the
essential hydrologic functions identi-
fied prior to mining are, in fact, those
that should be reestablished. In a com-
plex system such as analluvial valley
floor, it is possible that some impor-
tant characteristics may be poorly de-
scribed during pre-operations investi-
gations. The monitoring system is to
be designedto observe any major dif-
ferences between those identified in
the mine plan and actual onsite condi-
tions.

A commenter asked that monitoring
data be made routinely available to
the public through the regulatory au-
thority (paragraph 822.14(d)). This
comment was accepted, pursuant to
Sections 102(i) and- 517(f) of the Act.'

A commenter requested that clarifi-
cations be made to requirements for
operations that were excluded from
the permit approval/denial criteria by
the proviso to Section 510(b)(5) of the
Act. In part, this comment also related
to Section 506(d)(2) of the Act, since
the proviso of that subparagraph ex-
cludes from compliance with Section
510(b)(5)(A) and (B) areas covered by
permit renewal applications for lands
which were previously identified in a
reclamation plan approved by a state
in the year preceding August 3, 1977.

The proposed rules on alluvial valley
floors did not. include this particular
exclusion. However, the proviso was
addressed in the preamble-to the regu-
lations (43 Fed. Reg.#41788, September

18, 1978). Proposed Sections 785.19
and 786.17 did not distinguish between
existing and new mines, except In the
case of applying Sectioh 510(b)(5)(A),
as in proposed paragraph 786.17(b).
The exclusion for pre-Act mines in
Section 510(b)(5) is discussed in the
context of Section 785.19(e)(1).

In response to the commenter, the
Office added clarifying language to
Section 785.19(e)(1)(i) only, since the
remaining provisions of Section 185.19
apply to all current mining operations
They apply because those provisions
implement Sections 510(b)(3) and
515(b)(10)(P) of the Act. Language was
also added to Section 785.19(e)(1)(i), to
indicate that, if a valid Sttde permit
was issued in the year preceding
August 3, 1977, and that permit was
based on a reclamation plan that spe
cifically addressed the lands for which
a new or renewed permit is now sought
under Section 510(b) or 506(d), then
compliance with Section 785.
19(e)(1)(i) is not required. The same
language was also added to subpara-
graph 822.12(d), to ensure that the
provisions of Section 510(b)(5)(A) of
the performance standards are cor-
rectly applied.

Two commenters urged the Office to
recognize that some alluvial valley
floors could be reclaimed. One suggest-
ed that reclamation procedures could
improve certain alluvial valley floors.
The Office recognizes that alluvial
valley floors passing the tests of Sec, -

tion 510(b)(5)(A) of the Act can be re-'
claimed. Thus, it has implementedz
Sectibn 515(b)(10)(F) of the Act in the
form of Part 822, to provide environ-
mental protection performance stand-
ards for operations in, as well as adja-
cent to -or under alluvial valley floors.
The Office, however, has no bvidence
of improvements occurring to natural
alluvial valley floors as a result of coal
mining. The Office Is of the opinion
that flood-irrigated alluvial valley
floors could be widened, if soils were
available. Whether the valley becomes
a wider alluvial valley floor would
depend on the availability of Water
and suitable soils.

The Office saw no need to change
the regulations in this regard and was,
in fact, not requested to do so by the
commenters.

PART 823-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS FOR OPERATIONS ON PRIME
FARMLAND,

Part 823 contains regulations for
achieving the soil-reconstruction re-
quirements of Section 515(b)(75 of the
Act and the revegetation provisions of
Sections 510(d)(1) and 515(b)(26),
which require equivalent or higher A
levels of yield for long-term intensivei
agricultural post-mining land use. This ,
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Part requires that persons coxiducting
surface coal mining activities on prime
farmland, as defined in Section 701.5,
must return such land to a level of
yield equivalent to or higher than its
premining yield. It.sets forth the pro-
cedures for the systematic removal of
soil horizons, stockpiling, site prepara-
tion Prior to restoration, systematic re-
placement of soil horizons, and revege-
tation of the disturbed areas. Authori-
ty for this Part is found in Sections
102,-210, 501, 503, 504, 506, 507, 508,
510, 515, 516 and 517 of the Act. Fur-
ther discussion of the authority, basis,
and purpose for this Part is contained
in the preamble to the proposed regu-
lations (43 FR 41788-41789, September
18, 1978).

Technical literature used in develop-
ing these regulations included:

Bear, F. E. 1953. Soils and fertilizers.
4th edition. John Wiley and Sons, New
York. 420 pp.

Browning, G. M. 1974. Seasonal dis-
tribution of soil moisture under differ-
ent crops. Soil Science Society of
America Proceedings, 1946. Vol. 11,
sec.VI, pp.-571-521.

Chapman, A. G. 1967. How strip-land
grading affects tree survival and
growth. Southern Illinois University
School of Agriculture, Publication 29.
34 pp.

Grandt, A. F. 1978. Mined-land recla-
mation in the interior coal province.
Journal of Soil and Water Conserva-
tion. Vol. 33, No. 2, pp. 62-68.

Jones, R. G. 1977. Soil Survey of
Palo Alto County, Iowa. U.S. Soil Con-
servation Service. 100 pp. and 84 maps.

McCormack, D. E. 1974. Soil recon-
struction: For the best soil after
mining. Second research and applied
technology symposium on mined-land
reclamation, at Coal and the Environ-
ment Technical Conference, October
22-24, 1974, Louisville, Ky., National
Coal Association, Washington, D.C.,
pp. 150-162.

McCormack, D. E. 1976. Soil recon-
struction: Selecting materials for
placement in mine reclamation.
Mining Congress Journal. Vol. 62, No.
9, pp. 32-36. (Reprint.)

Plass, W. T. 1978. Reclamation of
coal-mined land in Appalachia. Jour-
nal of Soil and Water Conservation.
VoL 33, No. 2, pp. 56-61.

USDA. 1955. The yearbook of agri-
culture, 1955. U.S. Government Print-
ing Office, Washington, D.C. 751 pp.

U.S. Soil Conservation Service. 1951.
Soil survey manual. U.S. Department
of Agriculture, Agriculture Handbook
No. 18. 503 pp.

Wadleigh, C. H. 1955. Soil moisture
in relation to plant growth.'Yearbook
of agriculture, water. U.S. Department
of Agriculture, pp. 358-361.

§§ 823.1 and 823.2.
Several comments were received on

Sections 823.1 and 823.2, the Introduc-
tory Sections of this Part. A corn-
neenter suggested amplification of the
statement of scope in Section 823.1, to
indicate that the requirements of Part
823 are in addition to all other perfor-
mace standard requirements in Parts
816 and 817. This change has not been
made in Section 823.1 but has been
adopted in Section 810.11.

Another commenter requested that
the term "productivity" in Section
823.2 be changed to "productive capac-
ity" in order to clarify that Part 823
covers not only soll-handling and re-
construction standards, but also stand-
ards for the success of revegetatlon on
prime farmlands. OSM agrees that
this phrase better explains the scope
of Part 823, and the final regulation
has been revised accordingly.

§ 823.11 Prime farmland: Special require-
ments.

Section 823.11 establishes special re-
quirements for soil handling and proof
of revegetatlon success. Paragraph (b)
requires that soil horizons be removed
before any drilling, blasting, or mining
and that these materials be protected
from wind and water erosion. Para-
graph (c) requires that revegetation
sucdess on prime farmland be deter-
mined by comparing actual crop pro-
duction on the reclaimed mine area to
a target level of crop production speci-
fied in the permit The specified level
will be set by the regulatory authority
in consultation with the Secretary of
Agriculture, as required in paragraph
785.17(b)(8). This target level will re-
flect the per-acre production which
would reasonably be expected for the
crop(s) specified in the approved recla-
mation plan. This level will be based
upon the weighted average production
of the crop(s) on each prime farmland
soil present In the permit area. Some
changes have been made in Section
823.11 to reflect more specific com-
ments on Sections 823.12, 823.13, and
823.14, as discussed In the following
paragraphs.

§ 823.12 Prime farmland Soil removal;
and,

§ 823.14 Prime farmland. Soil replace-
ment.

Sections 823.12 and 823.14 deal with
the removal and replacement of the
various soil horizons in accordance
with Section 515(b)(7) of the Act. Be-
cause prime farmland soils are defined
by the Department of Agriculture as
those soils having the best combina-
tion of certain physical and chemical
properties for plant growth, there will
be a few circumstances where it will be
more desirable to substitute selected
overmerge burden material for A and
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B horizons In soil reconstruction.
Where substitute material can be
shown to be equal to or more favora-
ble than the A and B horizons for
plant growth, Its usebmay result in less
costly soil recontruction and possibly a
more productive soil. Nevertheless,
OSM believes that removal and re-
placement of the A and B horizons in
their original sequence offer the high-
est potential for creation of a final
root zone of depth and quality compa-
rable to that which existed In the nat-
ural soil.

Several commenters suggested var-
Ious changes in Section 823.12(a) to
allow mixing or consolidation of soil
horizons where it could be shown that
mixing would therefore, be beneficial
to the soils or would result In equiva-
lent or higher yields. Because stockpil-
Ing of other suitable soil materials is
provided in Section 823.13, OSM has
not made any change here in response
to these commenters" suggestions.

Sections 823.12(b) and 823.14(a) of
the proposed regulations required that
the minimum depth of soil reconstruc-
tion be 48 inches, or a lesser depth if
root-Inhibiting layers are present. Nu-
merous comments dealt with the 48-
inch depth of reconstruction. Many
commenters opposed the 48-inch
depth on the grounds that some prime
farmland soils are less than 48 inches
deep and that operators should not be
responsible for reconstructing such
soil below the natural premining
depth. Other comments supported the
48-inch depth unless the regulatory
authority approves a greater depth.

OSM agrees that there would be no
beneficial effect from reconstruction
of bedrock or other layers in the upper
48 inches that would inhibit roots and
have little or no beneficial effect on
soil productivity. For the reasons
stated below, OSM has revised the
final regulations as follows: (a) The re-
quirement that soils be reconstructed
to a depth of 48 inches is retained.
except for a lesser depth in those soils
that contain root-inhibiting layers,
and (b) this requirement is now locat-
ed in new Sections 823.12(b) and
823.14(a) which have been revised to
cover the required depth of soil recon-
struction.

Several properties of certain soil ho-
rizons Inhibit root penetration (U.S.
Soil Conservation Service, 1951, p.
249). Such horizons are easily iden-
tied by field examination, and depth
of root penetration is readily observed.
Where the depth to such horizons is
less than 48 inches, OSM considers the
lesser depth to be the depth of the
root zone for the purpose of the final
regulations. In soils without root-in-
hibiting soil horizons, the depth of
rooting Is less apparent.

To carry on their principal functions
effectively, roots require soil horizons
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that, are able to supply adequate
water, air and nutrients (U.S. Soil
Conservation Service, 1951, p. 249).
The amount -of plant-available water
held by soils is determineri largely by
the size distribution of soil. particles
and their structural arrangement
(Bear, 1953, p. 93). Loam, silt loam, or
clay loam soils may lold 2 inches or
more of available water per foot of soil
depth, whereas sand or other coarse-

- textured materials hold less than. 1
Inch (U.S. Department of Argricul-
ture, 1955, p. 120). The roots of -oats,
wheat,, barley, and corn penetrate to
depths greater than 6 feet (Bear, 1953.
p. 192). Alfalfa has been shown to
remove all of the available water from.
soil between a depth of 3 to 8 feet in
Marshall silt loam (Browning-. 1947,
pp. 517-521). Corn plants use 10 to 16
inches of water per year (Wadleigh.
1955, pp. 385-361), and remove water
to depths of 5 feet or more (U.S. Soil
Conservation Service. 1951. p. 250X A
comparison of yields for similar prime
farmland, soils In Palo Alto County,
Iowa (Jones, 1977, p. 67) shows yield
reductions of I2 percent for corn, 25
percent for soybeans; and 17 percent
for alfalfa-brome hay, where available
water capacity in the 37-to-60 inch
layer is only 0.7 of an inch compared
to 3.8 inches in the same zone of the
higher yielding soils.

Under these conditions, it Is. appar-
ent that the water.capacity of the 37-
to 60-Inch zone, contributes to crop
yields. Under favorable conditions,
some plant roots penetrate to much.
greater depths than is commonly be-
lieved (U.S. Soil Conservation Service,
1951, p. 250). Soil reconstruction only
to the depth of root penetration of a
shallow-rooted crop, such as onion,
would, therefore, be inadequate to re-
store the productive capacity for a
deep-rooted crop such as corn.

,. Although there is.limited informa-
tion. on the minimum sof depth re-,
quired to, restore thdproductive capac-
Ity of prime farmland after mining-,
OSM believes that there is sufficient
evidence, on the basis of the foregoing
data and the works of- McCormack
(1976, p. 32-36) and Plass (1978, pp.
56-61), to establish a minimum depth
of 48 inches for reconstruction of
prime farmland soils where there is no
root-inhibiting layer. The 48-inch
xdepth should be a minimum to restore
an adequate root zone, provide ade-
quate water-holding capacity, and re-
store soil productive capacity. Where
there are root-inhibiting -layers, how-
ever, reconstruction to a lesser depth
will be allowed. -This provision of the
final regulation should also resolve
the. concerns ' of several commenters
about -fragipans and/or toxic layers
that restrict root development; the
fragipan and/or toxic layers will not
have to be disturbed or.mixed into the
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soil of the root zone when-these mate-
rials will inhibit root development or
hinder vegetative growth.

A commenter pointed out that soil
removal and replacement should take
place only when normal farming prac-
ticea would permit tillage of the soil.
OSM haz rejected that comment be-
cause this requirement would be very
difficult to enforce. Also, the soil-mos-
tre content that.permits tillage with-
out damaging soil structure Is not well
defined and would vary between soils;
some soils have a more narrow mois-
ture range (that would permit tillage)
than others, and some soils dry more
quickly than others. Section
785.17(b)(3) of the final regulations re-
quires that prime famland soils be re-
constructed to a bulk density compara-
ble to the premined soil. Operators
will find that, to meet the bulk-density
requirement, the soil will have to be
moved only under optimum moisture
content and with proper .equipment.
Thus, OSM believes that the final reg-.
ulations will satisfy this commenter's
concerns.

Another commenter felt that the
regulatory authority should specify
the thickness of A horizon to be re-
moved and replaced under Sections.
82=:12(b) and 823.14. This recommend-
ed change would allow the regulatory
authority to authorize, for example,
replacement of less topsoil (A horizon)
than occurred in the natural soil
where reconstructed productivity will
not be affected. The commenter sug-
gested that the topsoil not replaced
could be placed oL non-prime farm-
land areas where the original topsoil
was, thin or . absent. Section
785.17(b)(5) of the final. regulations
provides for xegulatory authority ap-
proval of the use of substitute soil ma-
terial when adequately documented by.
the applicant. Thus, the burden of
proof of soil quality after reconstruc-
tion'is on the applicant. OSM has de-
cided not to change this requirement
because Section 823.14(a) already pro-
vides for minimum and maximum res-
toration depths. and - Section
785.17(b)(5) also provides for the use
of other suitable materials when the
operator can show, through documen-
tation, that other materials can be
used to achieve the desired level of
production.

Several commenters bointed out
that the need for scarification, as re-
quired in Section -823.14(b), depends
upon site-specific factors such as soil,
compaction, climate, and topography.
They argued that requiring scarifica-
tion in all situations ignores-the fact
that, under.certain site-specific condi-
tions, the procedure could:result in ad-
verse conditions. for. equipment- oper-.
ation and could produce- accelerated
erosion or excessive compaction.-More-
over, they claimed that: prime farm-

land is relatively level so that elimina.
tion of potential slippage Is not a prpb-
lem; and that certain overburden
types probably would not be compact.
ed sufficiently to warrant the practice,
OS1M agrees with these comments and
has altered Section 823,14(b) accords-
ingly.

In connection with Sections
823.14(c) and (d) of the proposed regu-
lations, several commenters raised
questions regarding permeability as an
adequate measure of soil reconstruc-
tion and use of the phrase excessive
compaction; they suggested that bulk
density be used as a standard for
measuring compaction. Commenters
also pointed out that permeability is
difficult to measure and requires con-'
siderable replication to establish a
norm for a single soil. By contrast,
bulk density, as a direct measurement
related to compaction, is easier to
measure than permeability for deter-
mining the adequacy of soil recon-
struction. OSM has considered these
comments and agrees that bulk densi-
ty is a. more suitable standard. There-
fore. Sections 823.14(c) and (d) have
been revised'and relettered to estab-
lish standards for the moist bulk den-
sity of reconstructed soils and to speci-
fy the thickness of replaced soils. Sec-
tion 823.14(e) is the revised version of
Section 823.14(d) of the proposed reg-
ulations, and Section 823.14(f) is the
relettered version of Section 823,14(e)
of the proposed regulations but is oths-.,,
erwise unchanged. J

The final regulations apply these 'I
. standards to the entire soil to be re-

constructed, rather than just the
upper 20 inches, as set forth in Section
823.14(d) of the proposed regulations.

.'OSIv has made this change because
compressed soils below this depth (20
inches) are out of reach of the chief
structure-forming processes, such as
wetting, drying, freezing, thawing, or.
ganic residues, and soil flora and
fauna populations; and because few
plants can grow in such compact soils
(Chapman, 1967, pp. 17-22).,

In deciding to substitute bulk densl-
ty for permeability as a measure of
compaction, OSM has also considered
the following factors. Bulk density
data are used to compute available
water capacity, total pore space, and
other soil properties. The moist bulk
density of soil indicates the pore space
available for water and roots. A bulk
density of more than 1.6 can restrict
water storage and root penetration.'
Moist bulk density is influenced by the
texture, kind of clay, content of organ-
Ic matter, and structure of the soil. A
great deal of bulk-density data have
been collected by the National Cooper-
ative Soil Survey. These. data have'-
been analyzed, and bulk-density values'j
have been 'established -for many soil 
series. Where established, these Values
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are recorded on the soil-survey inter-
pretation record for the soil series and
are available from the Soil Conserva-
tion Service. Use of these bulk density

-data, in lieu of sample data from the
permit area, may be approved by the
regulatory authority, as provided in
Section 785.17(b)(3).

Some commenters asked what refer-
ences supported the concept that all
soils have a permeability quotient of
0.06 inches per hour. Others suggested
that the 0.06-inch requirement of the
proposed regulations may result in
more compact soils and suggested that
premining and postmining checks of
permeability be made. Also, some
stated that excessive compaction
varies with the specific crop. OSM has
adopted moist bulk density as a meas-
ure of compaction because increasing
bulk density will reduce soil productiv-
ity by inhibiting root penetration, re-
ducing air space, and influencing soil
permeability. Thus, the final regula-
tions provide that, to assure postmin-
ing productivity of the reconstructed
prime farmland soils, only 10 percent
of the reclaimed area can have a moist
bulk density greater than 0.1 gram per
centimeter more -than the values
stated in the approved permit.

§ 823.13 Prime farmlanid: Soil stockpiling.
Section 823.13 is designed to ensure

that steps are taken to avoid the
mixing of soil horizons when stock-
piled. Such mixing is best prevented
by total and -complete separation of
soil horizons. The area for stockpiling
needs to be selected carefully to assure
that it is not in a dranageway where
water containing acids and other toxic
materials may cause contamination of
the soils.

Several commenters pointed out
that other suitable soil materials may
be used for prime farmland recon-
struction In addition to the A, B, or C
horizons, if approved by the regula-
tory authority, and that the regula-
tions should permitistockpiling of dif-
ferent horizons with other material.
OSM agrees that other suitable mate-
rial -can be used, and this phrase has
been -added to Section 823.13. Once
such other materials have been ap-
.proved. by the regulatory authority,
they may be stockpiled-with the corre-
sponding soil horizon. This provision is
also discussed in the preamble to Sec-
tion 785.17(b)(5).

Commenters also expressed concern
about damage to micro-organisms, or-
ganic content, and fertility from-stock-
piling topsoil (A horizon) for long peri-
ods of time (20. to 30 years). OSM
agrees that some damage will occur
but believes that this damage ismot ir-
reversible and that any such losses can
be restored or ,replenished once the
soil layers are reconstructed (McCor-
mack, 1974, p. 151).

A commenter pointed out that the
regulatory authority does not have
the power to grant or deny permission
to stockpile soil that cannot Immedi-
ately be replaced, as the proposed
wording of Section 823.13 implied.
OSM agrees with this concern and has
adopted new wording to delete the
need for approval by the regulatory
authority. According to several com-
menters, soil materials may be re-
moved, stock-piled, and replaced with-
out separating the A, B, or C horizons
when a qualified sol" scientist certifies
that the combined materials will have
equal or better productivity. The final
regulations have been amended to
clarify this point, These materials may
be stockpiled together if approved by
the regulatory authority, as provided
in Section 785.17(b)(5).

§ 823.15 Prime farmland: Ilevegetation.
Section 823.15 is a new Section

which has been added to consolidate
and clarify the proposed revegetation
standards for prime farmland. These
standards are intended to (1) ensure
that the level of-productivity of prime
farmland will be restored to a condi-
tion capable of supporting the uses
that the land was capable of support-
ing before mining, and (2) demon-
strate that the yield from the prime
faimland has, In fact, been restored to
pre-mining levels.

The revegetation standards for
prime farmland were located in ver-
ious places in the proposed rules. Sec-
tion 816.111(a) stated that for prime
farmland the reclamation require-
ments of Part 823 shall apply. Section
785.17(e)(5) required that cropping
and restoration of adequate soil'mols-
ture be achieved during the period
from completion of final regarding
until release of the performance bond.
The criteria and schedule for the re-
lease of the performance bond for
prime farmland, ret forth in Sections
807.12(a) and 807.13(b)(2), included re-
quirements that (1) the permittee has
met. the performance standards of
Part 823, and (2) no portion of the
bond may be released until equivalent
or higher levels of yield are achieved.
Section 785.17(e)46) required that data
be presented in the permit application
which demonstrate that the proposed
method of reclamation achieves.
within a reasable time, equivalent or
higher levels of yield than existed
before mining. All of these require-
ments have been combined to make up
the new Section 823.15 of the final
regulations.

Under Section 823.15, the operator
need not -place the land immediately
into cropland but must, as a minimum,
fulfill the requirementsof the Section
during the period that the land Is held
out of crop production. According to
Grandt (1978, p. 65), approximately 5

years' growth of deep-rooted legumes..
suclt as alfalfa and grasses, on sites
where the topsoil has been replaced
should help restore the soil quality for
cropland uses. Nevertheless, because
Section 515(b)(16) of the Act requires
that reclamation proceed as contempo-
raneously as possible, delay in the rec-
lamation of disturbed lands is to be
avoided. To ensure minimum delay in
restoring the productive capacity of
prime farmland, a 10-year limit has
been placed on the time which can
elapse between soil replacement and
the initiation of the performance test
for revegetation success.

Crop-production fluctuation in re-
sponse to natural variations in tem-
perature, moisture availability, pre-
cipitation, and other factors can vary
considerably within a relatively small
area as a result of these factors. To
allow for these fluctuations, Section
823.15(c) requires an operator to dem-
onstrate with three successive crop
plantings that the average yields are
equal to,*or greater than, the predeter-
mined target yields. Compensation for
weather abnormalities is based upon
the concept that, if the weather de-
presses the crop yields for the entire
crop-growing area, the operator
should be able to adjust the yields ac-
cordingly. In years where the average
crop yield Is elevated or depressed, the
operator should be able to adjust the
yield data for that growing season ac-
cordingly. OSM suggests that, if the
average crop growth area. yield is re-
duced by 12 percent, the operator
should be permitted by the regulatory
authority to adjust the yield data ac-
cordingly when the data are offered in
support of the claims for bond release.

Several commenters were concerned
with various aspects of the revegeta-
tion criteria. One commenter stated
that it was nearly impossible to re-,
store prime farmland to Its highest ca-
pability on a short-term basis, while
other commenters suggested that a
reasonable time should extend to 5 or
10 years. Another commenter wrote an
entire new revegetation section and
proposed that it be adopted in the
final regulations. In general, these
commenters were concerned with the
"revegetation standards for prime farm-
land includiig the time period needed
to establish equal or higher levels of
yield. OSM believes that the provi-
sions of Section 823.15 will'satisfy the
concerns of the conmenters because it
will be possible for operators to use
soil-building crops such as deep-
rooted, nitrogen-fixing legumes and
grasses (which can include small
grains and sorghums) that can be
tilled into the soil to Increase organic
matter when necessary. These soil-
building practices can be- used immedi-
ately following soil replacement and
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before initiation of the performance
test, for revegetation succes.

PART 824-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-

'ARDS-MOUNTAINTOP REMOVAL

Part 824 provides the conditions
with which persons engaged in the
surface mining methods known as
mountaintop removal must comply
when surface coal mining and reclama-
tion operations are exempted from the
requirement, to restore the affected
areas to their approximate original
contour, This Part is designed to im-
plement Section 515(c) of theAct and
would apply to persons who wish ta,
conduct mining under regulatory pro-
grams involving deviations, from the
approximate original contour require-
ments of Section 515(b)(3) of the Act,.
Subchapter K, and the applicable reg-
ulatory program. T#1 3 Part. must be
read together with Section 785- 4,
which contains the permit require-
ments that must be met before mon-
taintop removal mining can be ap-
proved.

A commenter requested that td reg-
ulations either ban mountaintop re-
moval or make 'It economically more
difficult. 'This. commenter indicated
that permanent. destruction of the
mountains only benefited the rich,
and not the people of more modest
means in the area where mining will
occur. OSM has not modified the pro-
posed mountaintop removal rules- in
response to this -comment. Congress
considered the issue, of mountaintop
removal and determined that it should
be permitted, provided the conditfdns
of Section 515(c) of the Act -are met.
OSM feels that the adoption of this
commenter's request would, be con-
trary to the Congressional mandate;
which balanced environmental protec-
tion, land use needs and national,
energy goals in enacting the moun-
taintop removal provisions of the Act.
Of course, if State or local land use
plans call for the retention of moun-
taintop contours, a regulatory authori-
ty may 'designate an area unsuitable
for mountaintop removal mining in ac-
cordance with the provisions of Sub-
chapter F.

§§ 8241 and 824.2 Scope and Objectives-
Sections 824.1 and 824.2 set forth:

the scope and objectives of this Part
These Sections have not, been substan-
tively changed from the version pro-
posed September 18,, 1978. The words
"and this Chapter" have been added
to the end of Section 824.2(c) to em-
phasize the -role of this Part in. the
regulatory scheme implemented under-
the permanent regulatory program..

It was considered appropriate under
Section 515(c)(2) of the Act to permit,
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-the mining of ridges under the moun-
taintop removal variances, in order to
promote the maximum utilization and
conservation of the solid fueI resource
being recovered as stipulated by Sec-
tions 102(f) and 515(b)(1) of the Act.
Mining must, however, recover all coal
resources in ridges to assure maximum
recovery up to the economic limits
available to the operator, thus assur-
Ing the area will not be disturbed
again.

The intent of OSM Is, however, that
.the ridge must cover a sizable area in
comparison to the total mountaintop.
For example, if a ridge extended for a,
distance of one or more miles away
from the mountaintop, it would be ac-
ceptable as a mountaintop removal
site, even if the coal seam continued
into a mountain at one end of the
ridge and the portion of the seam in
the mountain is not removed. Howev-'
er, the ridge would have to be under-
lain by a large block of coal and the
variation from the requirement to
return to approximate original con-
tour could be approved only if the
entire seam in, the ridge Is removed, to
insure maximum recovery of the re-
source. On the other hand, if the pro-
posed operation covered a small parcel
of lana (e.g. a spur), the permit for a
mountaintop removal variance would
have to be denied.

Precise definition of acceptable
versus unacceptable mountaintop re-
moval configurations is difficult to es-
tablish on a general basis. OSM be-
lieves that the regulatory authortly
should determine the merits of each
mountaintop removal request on a
case-by-case basis. OSM intends, how-
ever, that the final cut shall be back-
filled and graded in accordance with
the environmental protection stand-
ards set forth in 30 CFR Part 816.

OSM considered restricting moun-
taintop removal to situations where
the coal seam was daylighted on all
sides and completely removed from all
ridges and mountains through, which
it ran without a break. This alterna-
tive was rejected ws an overly narrow
reading of the phrase "entire coal
seam" in Section 515(c) of the Act.
The alternative selected will facilitate
more coal recovery than this more re-

" strictive alternative.
Another comment was received

which suggested expansion of Section
824.2. The comment suggested expan--
sion of the Section's objectives to en-
courage mining practices which will
result in an improved postminlng land
uses. This suggestion has been reject-
ed because the intent of the objectives
provision is to present an abbreviated
overview of the purpose of each. sec-
tion or Part of the regulations. The in-
sertion of the additional language
which was suggested would be redun-
dant. Potential postmining land uses

are adequately covered in other sec-
tions of the part.

Other comments were received
which suggested the banning of moun-
taintop removal operations In certain
parts of Appalachia. These suggestions
have not been accepted because OSM
feels that they are contrary to the
intent, of the Act. The Office believes
that the regulatory authority should
have the discretion of determining
when variances to the approximate
original contour should be provided.
Of course, under Section 522 of the
Act and Subchapter F, a regulatory
authority might elect to prohibit
mountain top removals in a particular
area.

§ 8241 Mountaintbp removal: Perform-
ance standards.

Most of the, provisions, of Section
824-1, the applicable performance
standards, come directly from the Act
and are substantially as proposed Sep.
tember 18, 1978. Those provisions are
discussed in the preamble to the pro-
posed version of this Part at 43 FR
41789 (September 18, 1978).

A comment was received which re-
quested that Section 824.11(a)(2) be
changed to allow mountaintop remov-
al mining to recover only a portion or
part of the coal seam under the moun-
taintop which may constitute the limit
of maximum economic recovery. A si-
miliar alternative for mountaintop re-
moval mining was considered during,
the drafting of the proposed perma
nent regulations. See 43 FR 41189
(Septeinber 18, 1978). At that time,
the alternatives considered included
not permitting mining of such areas
where the entire coal seam could not
be removed and permitting mining of
spurs and attached ridge areas under
variances to mountaintop removal reg-
ulations provided that the final cut is
promptly backfilled and the hghwall
eliminated. Except to the extent that
the latter is allowed as discussed
above, OS1 believes such variances
are beyond the authority of Section
515(c) of the Act.

A comment requested denial of varl-
ance from approximate original con-
tour requirements at mountaintop re-
moval operations if the postmlning
land use was proposed to be forestry
or silviculture The alternatives which
were considered by OSM included: Re-
quire reclamation of land to approxi-
mate original contour in compliance
with the environmental performances
standards of this Subchapter; and
Permit a variance to the approximate
original contour for forestry and silvi-
culture.

Section 515(c)(3) specifically states
that an equal or better land use is re-'
quired to permit, a variance from the,-
approximate original contour for :
mountaintop removal operations. That
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section lists agriculture as a land-use
option for which a variance may be
permitted. The definition of agricul-
tural use in Section 701.5 includes
"the production of animal or vegetable
life" which does not include forestry
or silviculture. Silviculture can be ac-
complished on a wide range of slopes
and does not require flat or rolling ter-
rain. Forest or woodland is the prima-
ry land use in many of those areas ap-
propriate for mountaintop removal op-
erations. OSM does not believe a vari-
ance should be granted in cases where
the premining contour was adequate
for the proposed post-mining use and,
accordingly no variance has been al-
lowed for forestry or silviculture.

Another comment was received re-
questing an expansion of the land-use
alternatives as an additional exemp-
tion to the approximate original con-
tour variance. The alternative post-
mining land uses which can be consid-
ered for permitting a variance to ap-
proximate original contour on moun-
taintop removal operations are recited
in Section 515(c)(3) of the Act. OSM
has no authority to expand this list.
The Office has rejected the request to
use a broader definition of post-mining
land use-options.

In the pr6posed rules, Section
824.11(a)(4) cross-referenced Section
816.33. This was a typographical error
and, in these final rules, the reference
has been changed to Section 816.133 as
originally intended.

One commenter suggested that the
alternative post-mining land use crite-
ria of Section 816.133 should only have
to be met if thie post-mining land use
will be different from the pre-mining
use. The commenter felt that if the
criteria of Section 816.133 had to -be
met for all mountaintop removal oper-
ations, there would be costly delays in
permitting, unwarranted harrassment
and unnecessary shutdowns of oper-
ations. OSM has decided not to change
the regulations in response to this
comment. Section 515(c) of the Act
clearly requires that, before mountain-
top removal is permitted, strict re-
quirements must be met to ensure the
post-mining land use will be appropri-
ate to the area, carefully implemented
and possible to achieve and maintain.
The Act will not allow for an excep-
tion in cases where the post-mining
land use is the same as the pre-mining
land use. OSM believes that these pre-
cautions are required because of likely
changes in intensity of use, new envi-
ronmental concerns resulting from al-
tered surface configurations and thke
irreversible nature of the change being
allowed. It should be noted that com-
pliance with Section 816.133 should
not present a significant burden
where, for example, agriculture is the
proposed post-mining land use.

Another comment was received
which requested that detailed land use
planning should be required to assure
that post-mining land use configura-
tions at mountaintop removal oper-
ations blend into the surrounding ter-
rain by adequately considering aes-
thetic values. This recommendation
has not resulted in a change in the
language of the rule. The Office be-

-lieves that land use needs should be
left to the discretion of a local or State
land use agency, and that providing
for the regulatory authority to require
computer models for establishing post-
mining land use and landscapes was
beyond the immediate intent of the
Act and would require a technology
not yet commonly used in mining rec-
lamation.

Several comments on Section
824.11(a)(6) requested a variance to
the requirement for the retention of a
coal barrier on the lowest coal seam at
a mountaintop removal operation. The
Office considered the benefits of re-
moving a coal barrier under certain
specified conditions. After a thorough
review of available options, the Office
has provided additional language
which may permit an exemption to
the retention of a coal barrier if the
following conditions are satisfied: (a)
The proposed mined site was mined
prior to May 3, 1978, and the toe of
the lowest coal seam has already been
removed; or (b) a coal barrier adjacent
to a head-of-hollow fill attains the ele-
vation of the coal barrier, and if the
head-of-hollow fill provides the stabil-
ity ensured by the retention of an un-
disturbed coal barrier.

In the first Instance, the coal barrier
Is already removed so stability must be
achieved by construction methods. In
the second Instance, the need for the
barrier no longer exists and Its remov-
al will maximize coal recovery.

Several comments were received con-
cerning the time period and the finan-
cial burden placed on coal operators at
current operations to bring these oper-
ations into compliance with the per-
formance standards. OSM recognizes
that many existing structures do not
comply with the provisions established
under the permanent regulatory pro-
gram. The reader is referred to 30
CFR 701.11(e), 780.12 and 786.21 to as-
certain what criteria and procedures
operators must follow with respect to
modifying or reconstructing facilities
constructed or used prior to the effec-
tive date of these regulations. In addi-
tion, the reader is reminded that
under 30 CFR 716.3. existing oper-
ations must comply with the Initial
regulatory program, which has re-
quirements similar to Part 824. This
fact should minimize problems arising
upon implementation of the perma-
nent regulatory program.

PART 82S-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-SPECIAL BITUMINOUS
COAL MINES IN WYOMING

Part 825 applies to special bitumi-
nous coal mines that are located in the
State of Wyoming. These regulations
are intended to minimize, as far as
practical, any adverse environmental
or other effects of these special mines
by practicable standards for onsite
handling of spoil, elimination of de-
pressions capable of collecting water,
creation of impoundments, regrading,
and allowing for retention of certain
highwalls.

The literature used to draft these
regulations includes: Land quality
rules and regulations, Land Quality
Division, Wyoming Department of En-
vironmental Quality, 1975.

Two classes of special bituminous
coal mines are covered separately by
these regulations: (1) Those operating
before January 1, 1972, and (2) those
developed after August 3, 1977. Only
those parts of the mine within the
mine pit are regulated by Part 825. All
other parts of the permit area must
meet the standards set by the remain-
der of this Subchapter.

For mines operating before January
1. 1972, which meet the conditions of
Section 527(a), of the Act, there is no
practicable means of mining the coal
or of reclaiming the lands as required
by the Act. Therefore, highwalls are
allowed to remain if found by the reg-
ulatory authority to be stable; benches
are allowed; and the mine pit floor can
remain and be graded, topsofled, and
seeded or be part of an approved im-
poundment. Any onsite spoil piles
have to be graded and contoured to
less than 17 degrees unless the regula-
tory authority determines that steeper
slopes will accomplish the desired rec-
lamation. Terraces will be approved by
the regulatory authority if it is dem-
onstrated that desired reclamation re-
sults will be achieved by their use.

The Office recognizes that the deep,
open-pit type of coal mining in Wyo-
ming has specific areas where adjust-
ment to the general performance
standards are warranted. These areas
are backflling and grading, since it is
not possible to backfill completely and
return to approximate or original con-
tour or to blend the pit with the to-
pography in these cases.

The extreme hghwalls involved in
deep-pit mining of coal cannot be ade-
quately backflilled. However, they can
be maintained with proper geological
engineering techniques. Part of the
stabilization may require benching the
highwall to catch small rockfalls, con-
trol runoff, and maintain the face
heights below the critical height for
the material. Because highwall stabil-
ity is a critical part of the reclamation
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and this isa very nontypical situation,
the Office has made provision for spe-
cial reviews and controls at these sites.

The pit floor would probably be in-
capable of supporting significant plant
growth. Backfilling, topsoiling, and
grading are required to reestablish
vegetative cover and to allow access
for equipment, people, and animals.
Access must be provided to allow .the
revegetation equipment to operate and
provide for future productive use of
the land. The water movement in and
around the pit must be controlled.
Some impoundments can be expected
to be of sufficient size to necessitate
the use of riprap to control water
damage to impoundment structures.

The slope of spoil piles should be
maintained at a low angle (1i degrees
maximum) to minimize runoff damage
and provide safe side slopes for revege-
tation equipment. If terraces do. not
interfere with the reclamation, they
can be used. High slopes can be used
with adequate reclamation and an ap-
proved postmLning land use.

For mines on lands adJadent to those
operating before January 1, 1972, and
developed after August 3, 1977, oper-
ations within the mine pit are required
to conform to requirements of Wyo-
ming law. Slope specifications in this
Part are taken from the Wyoming De-
partment of Environmental Quality
regulations, Chapter II, Section 1(a),
except that the regulatory authority is
designated as, the deciding authority
rather than the administrator of the
Wyoming Land Quality Division.

To blend the mined site with its sur-
roundings, the slopes are to be cut to
no more than the maximum average
slope of the surrounding topography.
If this practice would disturb a signifi-
cant amount of land that would not
otherwise be disturbed, the regulatory
authority can allow steeper. slopes.
The.regulatory authority can indepen-
dently establish the average slopes.
The operator's determination of aver-
age slope must be reviewed and ap-
proved or disapproved by the regula-
tory authority.

For those receritly opened specia
mines, the regulatory authority will
have the right to decide how backfill-
Ing, grading, and contouring will be
done to meet the future use of the
land, since these are special cases and
need to be dealt with on an individual
basis. The method chosen must be de-
signed to prevent degradation of the
hydrologic.balance, reduce water pol-
lution, prevent adverse effects from
water buildup, control erosion, and
control water flow to the original
drainage system or else an approved
substitute will have to be developed.
Similar provisions are found in Section
816.49(c) and the reader is referred to
the preamble discussion of that sec-
tion for an explanation of issues relat-.
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ed to stabilization of slopes in perma-
nent impoundments.

Terraces or benches, check dams,
and other erosion-control techniques
may be required' to control water
damage to reclaimed slopes where long
unbroken contouring cannot control
the volume generated or handle seep-
age for stream flow. These structures
may need special engineering. There-
fore, the regulatory authority must
examine 'and evaluate the detailed
plans for all-such construction.

The 6bject of regulating reclamation
is to produce usable land after mining.
To allow indiscriminate filling of de-
pressions- with water would produce
small intermittent ponds- and bogs,
and might create overflow situations
that could erode slopes and possible
endanger people. Depressions, there-
fore, will not be allowed without
proper planning and design.

Where permanent water impound-
ments are authorized under these reg-
ulations, the land shall be sloped,
graded, and contoured to blend topo-
graphically with its surroundings.
Access shall be provided to allow for
corrections to be made, revegetatlon,
future access for new lands used, and
maintenance of the water control
structures. It may be very difficult to
reclaim all of the pitwall in these mine
pits. Therefore, one-half of the shore-
line shall be allowed to remain as a
stabilized pitwall. The stabilization
technique is to be independently veri-
fied and approved by the regulatory
authority. Since the pit may impound
substantial amounts of water, it will
probably have approved post-mining
use which- will blend with the sur-
roundings, and part of the impound-
ment shoreline will have to be re-
.claimed for these purposes. .

Since the State of Wyoming could
change its regulations and programs
on special bituminous coal mines, leav-
ng some areas without coverage by

regulations, the Secretary will provide
the necessary additions to meet the
Act.

Several comments were received on
Part 825. One comment recommended
that the word "mines" be changed to
"pits". This comment was rejected be-
cause the wording used in the regula-
tions is a quotation from theAct, and
the Office feels that the narrower
word might lead to misintrepretation
of the scope of this Part. Readers are
referred to a discussion of this issue in
the preamble Section 785.12.

Several commenters argued that if
the Wyoming regulations are made
more stringent, there should be no
need for the Federal regulations to be
amended. No change has been made in
response to these comments, since this
could be contrary to Section 527(b) of
the Act.

For a full understanding of the Of-
fice's permanent regulatory program
as it relates to special mines in Wyo
ming, the reader is referred to the pre-
amble discussion of Section 785,12 and
the definition of special bituminous
coal mines in Section 701.5.

PART 826-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS OPERATIONS ON STEEP
SLOPES

The regulations in Part 826 establish
the minimum environmental protec-
tion standards an operator must meet
to control the adverse environmental
impact of steep slope mining, and this
Part implements Sections 515(d) and
515(e) of the Act. Pages 41790-41791
(43 F.R. No. 181, September 18, 1978)
of the preamble accompanying the
proposed regulations are hereby Incor-
porated by referenide for an explana-
tion of the basis and purposes of this
Part. This Part contains special per-
formance standards for mining on
steep slopes and allows for a limited
variance from the requirements for
restoration to approximate original
contour. All operations under this
Part must meet the permit require-
ments of Sections 785.15 and 785.16 of
-these regulations. The reader is re-
ferred to those Sections and to the
preamble discussion of them for an
understanding of many of the issues
addressed in this Part.

S'ections 826.1, 826,2 and 826.11 set
forth the scope, objectives and aplpli-
cablity of this Part. Editorial changes
have been made in Section 826.1 of the
proposed regulations to assist the
reader through additional clarification
and by using the terms defined in 30
CFR 700.5 and 701.5. Section 826.11(b)
has been modified by adding a refer-
ence to mountaintop removal oper-
ations, which are liot governed by this
Part, and by deleting the reference to
the variance granted urider Section
515(e) of the Act which Is, In fact, sub-
ject to this Part.

Literature used in writing this Part
includes' the works cited in the sec-
tions of this preamble relating to thd
disposal of excess spoil (Sections
816.71-816.74).

§ 826.12 Steep slopes: Performance stand-
ards.

1. Paragraphs (a) and (b) of this Sec-
tion implement Section 515(d)(2) of
the Act.

2. Several commenters objected that
the proposed' regulations In Section
826.12(a) would preclude the construc-
tion of access and haul roads into tho
permit area because spoil could not be
placed on the downslope and road fills
could not be constructed. Haul roads
are obviously essential for access tO
the mine area. The Office agrees withi
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these commenters and the language
has been changed accordingly.

3. One commenter requested that
Section 826.12(a) be modified to allow
unmarketable tree materials to be
placed on the downslope as a wind-

- row. It was suggested that such a
wind-row would act to control siltation
and would provide valuable wildlife
habitat. No modification has been
made in the regulations in response to
this comment. Placement of debris on
the downslope is explicitly prohibited
by Section 515(d)(1) of the Act. In ad-
dition. The Office believes that decom-
position of the woody material would
lead to instability which could create
long-term sediment problems on steep-
slopes (Kimball, 1974, p. 35) and,
therefore, the provisions of the Act
and the regulation would not be satis-
fied.

4. Several 'commenters suggested
that proposed Sections 826.12(b) and
826.13(a)(1) (which are now combined
in Section 826.15(a) be modified to re-
quire the operator to establish the
minimum static safety factor would be
achieved only for those slopes in
excess of the angle of repose or, alter-
natively, in excess of Iv: 27L The corn-
menters pointed out that Section
816.72 would permit valley fills with
slopes as steep as 26, which is obvious-
ly greater than the 20' slopes that as a
rule defines steep slopes. Th6 Office
has not adopted the commenters' sug-
gestion. Section 515(d)(3) of the Act
specifically requires that all backfilled
material on steep slopes must main-
tain stability. This special statutory
admonition requires special precau-
tions in steep slopes area, where insta-
bility creates serious problems. The
commenters' argument by analogy to
Section 817.72 is not persuasive. While
Section 816.72(g) does allow for slopes
of. 26', Section 816.72(a) requires that
the entire fill, including the steeper
slope areas, must attain a static safety
factor of 1.5, even higher than the 1.3
required on steep slopes.

5. Section 826.12(c) implements Sec-
tion 515(d)(3) of the Act. Regulatory
authority approval is required for all
disturbance above the highwall. In ad-
dition to evaluating the request for ap-
proval in light of the requirements of
this Part, the regulatory authority will
be responsible for enforcing the lan-
guage of the Act which provides in
Section 515(d)(3) that "the land dis-
turbed above the highwall shall be
limited to that amount necessary to
facilitate .... compliance."

The Office considered adding that
language to Section 826.12(c) but
thought it unnecessary, since the lan-
guage of the Act is self-executing.

6. Several commenters requested
that Section 826.12(e) be revised to
allow the burial of woody material in
the pit against the highwall. It was

argued that such placement might
pose no threat to the stability of the
backfill. The Office considers the
technlcal support for this contention
inconclusive. Woody material eventu-
ally will deteriorate and decompose,
creating voids, -depressions, and ten-
sion cracks that channelize water in
the fill and eventually cause mass in-
stability and potential erosion and sil-
tation problems (Hopkins and others
1975, p. 9, and Weigle, 1966, p. 73).
Several of these comments suggested
that woody materials be allowed in the
fill after the regulatory authority had
determined that the minimum static
safety factor could still be attained or
that stability would not be jeopard-
ized. M6st States have allowed the
practice in the past. Stability, erosion
protection, and mininization of sil-
tation must be achieved. If organic
material subject to decay can be
buried without risk of voids being cre-
ated, the regulatory authority may
permit the burial of such material be-
neath the hghwall. The Act, however,
specifically requires that post-reclama-
tion stability be assured on steep
slopes (Section 515(d)(3)) and the
permit application must assure the
regulatory authority that the appli-
cant will comply with the stability re-
quirements in Section 826.12 (b).
Pending further study of the issue,
the placement of woody material in
steep slope fills will be allowed only if
approved by the regulatory authority.

7. Section 826.12(D has been promul-
gated in furtherance of the require-
ment for long-term stability in Section
515(d)(2) of the Act.

Several commenters argued that no
impoundments, either temporary or
permanent, should be permitted on
steep slopes. The following alterna-
tives were considered-

(a) Permit impoundments which
were constructed in compliance with

"the provisions of Subchapter K, and
(b) Prohibit construction of In-

poundments on steep slopes.
Specific design and construction re-

quirements have been developed to
ensure the stability of impoundments
in Section 816.46. The regulations fur-
ther provide criteria for sediment stor-
age volume, -detention time, dewater-
ing characteristics, and sediment re-

,moval. To prohibit the use of these im-
pounding structures would eliminate a
major mechanism for controlling
water runoff from the mine area and
siltation of streams. In effect, mining
would be prohibited in steep slope
areas if sedimentation basins were not
permitted. The commenters argued
that slope instability problems dictate
that these retaining structures pose a
serious hazard to the safety to the
general public and the environment.
The Office recognizes that additional
precaution must be exercised in the

construction of impoundments. Appro-
priate regulations have been promul-
gated to achieve this need. This Office
further determined that specific pro-
hibition of impoundments in steep
slope areas was not the intention of
the Act. Consequently, no change has
been made in the regulatory program.

§ 826.15 Steep slopes: Limited variances
1. Seiton 826.15 implements Section

515(e) of the Act.
Several comments stated that Sec-

tion 515(e) of the Act did not restrict
the variance provisions to steep slope
mining operations. The Office has not
accepted the position urged by these
comments. A review of the Congres-
sional Record (H 7583, H 7584, (July
21, 19'7'?) Indicates that Section 515(e)
of the Act is restricted to permitting
variances in the provisions of Section
515(d) Qf the Act. Accordingly, no
change has been made and the vari-
ance will be available only from the re-
quirements of Section 515(d) of the
Act. The reader Is referred to the Pre-
amble discussion of 30 CFR 785.16 for
a more detailed analysis of this issue.

2. In reference to Paragraph (a), a
commenter stated that the required
backfilling to cover highwalls would in
fact provide no variance to approxi-
mate original contour requirements in
95 percent of the terrain involved.

Section 515(e)(2) of the Act is inter-
preted by the Office to permit a vari-
ance from the requirements to restore
to approximate original contour set
forth in Section 515(d)(2), but not to
exempt the operator from backffling
to the top of the highwall as stated in -
both Sections 515(d)(3) and 515(eXl).
It is, thus only to provide a variance
from contour requirements. Regard-
less of the approved postmining land
use and other requirements of Sec-
tions 515(e)(3) and (4), highwalls must
be backfilled to a stable condition.

3. Section 826.15(b) implements and
elaborates on the minimum criteria
fori measuring watershed control im-
provment as required by Section
515(e)(1) of the Act. The criteria set
forth in 30 CFR 816.41 provided the
basis for determining the- improve-
ment of. the watershed hydrology
during mining.

4. With respect to Section 826.15(c),
several opposing comments were re-
ceived regarding the distrubance of
lands above the highwall to provide
additional spoil to reclaim the affected
area. The following three alternatives
were considered by the Office when
addressing the comments:

(a) Make no change to the proposed
permanent regulations,

(b) Permit no disturbance above the
highwall, and

(c) Modify the proposed regulation
to reflect more effectively the intent
of the variance.
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Alternative (a) obtains its authority. § 826.16 Steep Slopes: Multiple seam.
from Section, 515(d)(3) of the Act, 1. ,Comments were received which
which requires that disturbance of -suggisted that 'excess spoil from an
land above the highwall shall be limit- upper bench should be allowed to be
ed to the distance necessary to' facili- deposited on a preexisting mine bench.,
tate compliance With the environmen- The Office has accepted these recom-
tal protection standards. The proposed mendations, if the permittee" complies
regulations provided specific guide- with the regulations now found in Sec-
lines by which the regulatory authori- tion 826.16. The Office believes that if-
ty could evaluate and monitor the pro- the spoil is transported 'dnd placed to
posed activities- of an operator, to the appropriate grade and safety
ensure' compliance of, the permittee factor and accordlng to Section
with the established regulations. 515(b)(22) of the Act, that remaining

Alternative (b) would permit no dis- unreclaihed mine lands: may be re-
turbance above the highwall. It was claimed and restored to more fully,
argued that the area above the high- comply.with the intent of the Act. By
wall should be disturbed only in ex- allowing for disposal of excess'spol in
treme cases. Such disturbance would this manner, lands can 'be restored
displace additional overburden materi- which might otherwis6" contribute to
al which would be subject to erosion erosion and be unstable, and can be re-
and slope instability, stored witlout use of public funds. It

Under alternative (c), which the should be absolutely clear, however,
Office, selected, more flexibility would that it is not the intent of this Office
be afforded the operator and the regu- to permit end-dumping or dropping of
latory authority to respond to site-spe- overburden over the downslope from

one bench to another unless the per-ciia conditions. The regulatory au- formance standards under 30 CFR
thority must. restrict the area dis- 816.74 can be satisfied.
turbed above the highwall according 2. It was recommended by several,
to site conditions. [The denial to allow commenters that multiple seam steep
disturbance of the area above the slope mining be permitted in previous-
highwall may preclude mining in some ly mined areas without imposing the
steep slope areas unless the highwall requirement to return the land to ap-
can be blended with additional spoil proximate original contour. The fol-
from above.] If disturbance above the lowing alternatives were considered in
highwall were limited, equipment ma- response to these comments: (a) re-
neuverability might be impossible for quire total reclamation; (b) reduce the
a certain distance, which could create highwall angle, and grade the spoil to
hazardous conditions for an operator an approved contour; and (c) cover the
working adjacent to a highwall. It was highwall to the maximum extent pos-
further considered that the construc- sible with the existing spoil, and stabi-
tion of highwall diversions during and lize the remaining highwall.
following mining might' have been In alternative (a), steep slope oper-
hampered by the regulations as pro- ations conducted in areas that predate
posed, thus reducing the control of the permanent regulations would be
runoff and resulting in erosion, required to meet all the reclamation

The Office has reevaluated the pro- requirements pf the Act including
posed permanent regulations in view elimination of the .lghwall. The Act
of the comments received and has re- does not 'contemplate a special varil-
written Section 826.15(a)(3) to permit ance for previously mined areas. This
a determination of appropriate dis- alternative might severely limit recov-
turbance above the highwall on the ery. from those sites where surface
basis of the proof presented in the mining operations prior to the Act
permit application and reviewed by have left pits containing significant re-
the regulatory authority . serves. In some of these areas the

5. Several paragraphs proposed for overburden has been disposed in such
a manner that precludes restoration tothis Sectin have been deleted. A pro- the original contour. This can occur

posed requirement for certification o when the spoil has been spread over a
desgn 'by certain registered profes- large area rather than piled, or when
sionals could be overly restrictive, the spoil has stabilized environmental-
since other professionals may be ly and is not a health or safety hazard.
equally capable of performing the In these cases, the environment may
function. Also, there may, not be be damaged more by attempts at resto-
enough registered professionals to ful;, ration than by leaving the old work-
fill all their other functions as well as ings in their stable conditions.
thi one, under the regulations with- -Alternative (b)'would require th& op-
out causing undue delay or unwarrant- erator to reduce the angle of the high-
ed high costs. The' permit review pro- wall to a stable angle for the material
cedures, originally proposed in Section involved. Some previously -mined pits
826.13, have now been moved to 30 might not have enough avdlable spoil
CFR 785.16. where the Office feels to meet' even these standards. The
they more logically belong. , - area would have to be graded and re-.

vegetated as required by Part 810.
This alternative would not result in
reclamation to the high degree re-
quired under Section 515(d) of the
Act.

Alternative (c) would allow all previ-
ously mined pits to be mined, but
would permit a significant amount of
reclamation that would not meet the
standards of the Act. Some hlghwalls
might be permitted.

The Office has selected alternative
(a). The Office recognizes that many
abandoned mines may presently be un.
ninable under this standard. However,
economic factors may make more coal
recovery and deeper cuts feasible In
the future, and at that time sufficient
spoil would be available from the In.
creased cut to meet the requirements
of this Act.

The Office believes that, in the long
run, alternative (a) is the most envi-
ronmentally protective. The Office
has no Information which would lead
It to believe that the loss of unminable
reserves as a result of this restriction
will be critical to the Nation's coal
supply or coal cost. For a further dis-
cussion of the requirement to return
to original contour the reader should
refer to the preamble discussions of 30
CFR 816.101 and 819.

PART 827-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-'
ARDS - COAL PROCESSING~
PLANTS AND SUPPORT FACILITIES'
NOT WITHIN THE PERMIT .AREA''
FOR A MINE

The reader is referred to the pream-
ble discussion of Section 185.21 of the
final regulations, which contains the
requirements for permits for coal proc-
essing plants or support lacllities that
are not located within the permit area
of a specified mine, for a discussion of
other Issues relevant to this Part. This
Part should be read together with Sec-
tion 785.21.

Coal processing plants are usually
located at the mine mouth, but fre-
quently one central preparation plant
may serve several mines as a focal
point for coal preparation and ship-
ment to market. The coal may be.
transpqrted to this central plant-with-
out removal of the rock and other im-
purities contained in the run-of-mine
coal. Coal may also be shipped by
barge, rail, or truck to a site far re-
moved from the minesIte and proc-
essed there before use. After shipment
to the point of use, additional process-
ing may take place. Associated with
coal processing plants are coal wastes,
waste piles and disposal sites, and
other features which can seriously I

damage the environment and proper-
ty. In order to ensure proper protec- '

tion of the environment and public'
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property in compliance with Section
102 of the Act, the same general re-
quirements for permits, bonding, rec-
lamation, performance standards, and
enforcement will apply to coal process-
ing plants and support facilities not lo-
cated within the perfnit area for a spe-
cific mine as for those located at
mines.

Section 827.12 contains specific per-
formance standards which have been
discussed in previous Sections of the
preamble for similar facilities within
the permit area, and which OSM feels
are also applicable to facilities not lo-
cated within the permit area. For
more specific information, the reader
is referred to'the respective sections of
the Preamble which discuss those per-
formance standards. References in
Section 827.12(b) to other regulations
(Paragraph (b), roads; (e), impound-
ments; (1) underground mining; and
(m) reclamation) have been modified
since the proposed version to reflect
modifications in the numbering
scheme of Parts 816 and 817.

1. A number of commenters ques-
tioned OSM's authority to regulate
coal processing plants and facilities
not located within a permit area. Sec-
tion 701(28)(B) of the Act defines sur-
face coal mining operations to include
areas upon which such activities
(cleaning, concentrating, or other
physical processing or preparation,
loading of coal ... ) occur, and surface
coal mining operations are controlled
by the Act. The Office believes feels
that "at or near the mine site" in Sec-
tion 701(28XA) of the Act applies only
to "loading of coal for interstate com-
merce" and finds it has the authority
to control coal processing plants and
support facilities not located at or
near the minesite or not withiii the
permit area for a mine, under Sections
701(28)(B) and 701(17) of the Act. The
reader is also referred to 30 CF
785.21 for further discussion of this
issue.

2. In considering a number of com-
ments concerning processing plants
built and operating at the time of pro-
mulgation of these regulaions, the
Office considered the alternatives of
(a) not requiring compliance with Part
827, and (b) blanket requirements that
all existing structures be, forced into
compliance. It is-recognized that while
compliance with this Section is re-
quired -under the Act, it could be very
burdensome and costly for existing
structures and facilities to comply.
The Office has resolved this matter in
Sections 701.11(e), 780.12 and 786.21,
which modify the application to exist-
ing structures of design standards, but
not performance standards. The'
reader is referred to the preamble dis-
cussion of those sections for a discus-
sion of existing structures.

3. One comment requested deletion
of Section 827.12(1) on the basis that
Section 515(b)(12) of the Act and the
regulations in Section 816.79 refer to
"surface coal mining overations." the
Office has rejected this suggestion be-
cause Section 515(b)(12) of the Act
also states "in order to prevent break-
throughs and to protect the health
and safety of the miners." The Office
believes that this protection applies
equally well to proce3sing "oper-
ations" as to "mines" It Is further
noted that "surface coal mining" is
not defined in the Act to exclude proc-
essing facilities.

4. Several commenters suggested
that different standards should apply
to tipples with washing facilities than
to those without them, since tipples
without washing facilities result in less
environmental damage. The Office be-
lieves that the performance standards
in this Part are appropriate for all
facilities, and the rule has not-been
changed in response to the comment.
If one facility Is causing less environ-
mental damage than another, it may
require less corrective action to
comply with these rules. However, the
minimum standard of performance
and mnximum allowable environmen-
tal degradation must be the same for
both types of facilities, as provided in
this Part.

PART 828--SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-IN SITU PROCESSING

This Part provides environmental
performance standards for in situ
processing operations which use coal
in place or recover coal by means of
processing fluids injected into the
coal-bearing strata. The preamble ac-
companying the proposed permanent
regulatory program found in 43 F.R.
41791-41792 (September 18, 1978) is
hereby incorporated by reference and
sets forth the basis, purposes, and al-
ternatives considered in drafting this
Part.

One commenter recommended that
the proposed language in Section
828.11(e) be rewritten to provide the
regulatory authority with adequate
latitude for restoring the affected
ground water resource to a condition
suitable for supporting the postminlng
land use. The alternatives considered
based on this comment were: (1) re-
quiring restoration of ground water
quality to approximate pre-mining
levels; and (2) allowing alternative
ground water quality limitations de-
pendent upon future land use.

Alternative 1 reflects the intent of
Section 515(b)(10) of the Act in that
the Impact of mine related activities
on the hydrologic balance and to the
ground water shall be minimized. As
such, the regulations must provide
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adequate provisions to ensure that
future land use not be prohibited be-.
cause of disruptions to the pre-mlimng
hydrologic conditions. Appropriate
flexibility has been incorporated into
the regulations by providing that the
ground water system shall be returned
to "approximate premining levels:" On
the other hand, It was argued that the
proposed language should be broad-
ened to permit alternative ground
water conditions other than the condi-
tions existing prior to mining. The res-
toration of ground water conditions, it
was argued, should primarily refect
the needs based on proposed land use
as determined by the regulatory au-
thority. Alternative 2 was rejected be-
cause tjie Office determined that suf-
ficient latitude was provided the regu-
latory authority to establish what "ap-
proximate premining conditions" must
be achieved following the process-ng
activity. The Office believes that the
ground-water resources on lands adja-
cent to the permit area must also be
protected. Many of these adjacent
lands will continue to support pre-
processing land uses and, as such, con-
tinued use must be assured.

One commenter stated that air qual-
ity monitoring for In situ processing
activities should be eliminated. The
Office considered the following alter-
natives as a result of this comment: (1)
delete all requirements-for monitoring;
(2) require monitoring as required by
applicable Federal and State regula-
tions; and (3) require periodic monitor-
ing for phenols, nitrogen compounds,
carbon compounds, windspeed, direc-
tion temperature and air Quality char-
acteristics determined appropriate by
the regulatory authority after consul-
tation with air quality agencies.

Requirements for the monitoring of
air quality at in situ processing oper-
ations were not specifically addressed
by the Act. The commenter main-
tained that adequate regulations exist
under existing Federal and State
standards and there Is little necessity
of applying another level of regula-
tions which would duplicate existing
requirements.

The second alternative would estab-
lish proposed regulations using lan-
guage similar to that of Section
508(a)(9) of the Act to ensure that ap-
plicable Federal and State laws and
standards would be achieved. The pro-
posed regulations took into account
that In situ processing of coal would
generate and release emissions of
phenols, nitrogen compounds and
oxides of carbon which would adverse-
ly impact the air quality of the region
(Edgar, pp. 47-49). Vegetation found
on the lands beneath and adjacent to
the processing operations may be
stunted or destroyed by adverse com-
pounds emitted. .Additional require-
ments were specified to ensure that

FEDERAL REGISTER, VOL 44, 40. 50--TUESDAY, MARCH 13, 1979



152.94

the regulatory" autlib ity would have
adequate latitude to 'require monitor-
ing of air quality at in situ processing
operations when Federal or State reg-
ulatifons may not address these air
quality standards These proposed reg-
ulations would have assured- eval u.-
tfon of the impact of in situ processing
on the ambient ait quality during and-
following the operations.. -

Alternative'l Ow ieected because,
the Office has the, responsfiIty under
the Act to ensure -that applicable air
quality laws and stajdards are meC.
(See preamble discussion of Sections
816:95 and 780.151.

The Office has selected alternative
2, which requires the regulatory au-
thority to take into. account existing
air quality standards- of other Federal!
or State agencies. Although the gener-
al, types of polIutahts are know, iden-
tification of specific air quality charac-
teristics whiclimust be monitored (AI-
ternative 3Y has'been deleted at this
time until additional data becomes
available from in situ actvitiem As: one
commenter pointed- out, there are
more than 1,000,00b know-carbon com-
pounds and the Office believes the
rules as proposed may have beer too
sophisticated for effective irnplemen-
tatfon by regulatory authorites. The
alternative selected provides regul-
tory authorities with maximum flexi-
bility to tailor the monitoring program
to site-specific needs.

Several commenters stated that the'
proposed regulations were too complex
and sufficient latitude- was not. pro-
vided the regulatory authority to
handle site-specific situations. No
change has been made In this Part in
response to -these comments because,
the Office was presented no. rationale
in support of specific changet-and be-
cause the Office, believes the general
requirements of Part 828 would be ap-
propriate to any in situ operation.

SUBCHAPTER L-INSPECTION AND
ENFORCEMENT

Subchapter L is divided into Part!
840 (Inspection and Enforcement by
the State Regulatory Authority), Part
842 (Federal 'InspectfonsY 'Part 843
(Federal Enforcement) and Part 845
(Civil Penaltiesl The structure and
purposes- of Subchapter L and its four
Parts are set forth in the Preamble to
the proosed regulations and are not
repeated here. The- reader may refer
to the preamble to the proposed regu-
lations at 43 FR 41792-41797 (Septem-
ber 18, 1978) for this information.

General Comments

One' corAenter suggested that in-
spectors should be rdeuired to be' li-
censed engineers. The Office decided

•against this. Iispectors are called
upon to enforce regulations which are
based on the'teachings of many-scien-
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tific and engineering disciplines. It which operate on weekends and holl-
would be impossible to find inspectors days and at unusual hours.
who were licensed in all of these disci- Section 517(c) of the Act requires
plines In any event, it is not necessary the regulatory authority to conduct
to require such experience. If, while inspections "on an irregular basis."
enforcing the regulations; art inspector The phrase "Irregular" is not defined
feels engineering or other.. technical in the Act and could be taken to have'
advice is needed, he can obtain guid- a number of meanings. The com-
ance from technfcal experts on OSr's menters implicity interpret the phrate
staff orthe-Statdeg-ultory staff." as meaning only that InspectiOns'

The same com.ienter sukgested that should not occur on the same day of
inspectors who are not licensed engi- the week or the month or some other
rieers might be deemedctd vtiolate State predictable date. I
licensing laws- i they made interpreta- To. accept: this narrow definition-
tions, of the Act or the regulations would be actually to, encourage- some,
using judgment involving the applica- of the worst types of violations. Some
tion of engineering principle&' Th wildcatters. (persons operating without.
Office doubts this is an accurate inter- a permt) operate only on, nights. or
pretation of the State Iiensing laws. holidaym If the comments were ac.
but if it were. such a State law would cepted ancd no inspections were carried
be unconstitutionaI if applied to Fed- out at night or on holidays, these op
eral inspectors carrying out Federal erators, often among the most fla-
law-.. grant violators of the Act, could oper

Throughout- Subchaptet 'L, refer- ate with impunity. There are also
ences to cooperative agreements or some operators who will obey the Act
programs were deleted because they and regulations only because they
were redundait. A cooperative pro-. expect to be inspected. If no -night
gram is merely a State program ap- time or holiday inspections wereheld,
plfdd to Federnl lands)pursuant to a such an operator might, fQr instance,
cooperative agreement, and thusxefer- discharge acid drainage during nights
ence to a State program is'sufficient, and holidays, knowing that no inspec-
AIso, references to coar exploration tions would be conductedthen. Also. if
were added as appropriate throughout a citizen reported that an operator was
Subchapter L. committing violations during, holidays,

Many provisions in Subchapter L or evenings, the regulatory authority
were modified to clarify, shorten, or would be unable to respond effectively

-improve the organization of the regu- to the complaint, unless Its inspectors
latifons. make nighttime or holiday Inspec-.,

tIons.•
PART 840-STATE REGULATORY AU- Some commenters felt that Inspec-,,

THORITY INSPECTION AND EN- tions during unusual hours and holl-

EORCEMENT days would be used to harrass opera-
tors The Office and the States do not,

SmTroRY -Aumno=ii 102, 201, conduct-inspections to harrass opera-
501(b), 503, 512, 517, 518, 521, and 523 tors. The' Office and the States wIll
of Pub. L. 95-87, 91 Stat. 448, 449, 468, conduct their inspections In a reason-,
470 483, 498. 499, 504, 510 (30 USC able and fair manner that will not- In.
1202, 12I, 1251, 1253 1263, 1267, 1268," terfere with operators who are in corn-
1271, 1273). pliance.

§ 840.11 InspectIons by State regulatory § 840.12 Right of entry.
authority.. Some commenters proposed that a

Subsection (a) was m0dihied to pro- State should not be required to htwe
vide that the State regulatory authori- statutory authority to enter and in-
ty shall conduct "an average of" at spect operations, arguing that this
least one partial inspection per month, would needlessly force- States to re-
This conforms with the language of quest their legislatures for new laws.
517Cc) of the Act. A similar change was The Office rejected this proposal be-
made in Subsection (b). cause nonstatutory authority Is not

A new Subsection (c) was added' to certain enough for the Secretary to
provide for periodic inspections of coal judge accurately the adequacy of a.
exploration operations. Such inispec- State program.
tions are necessary'if a State is th en- Other commenters urged that the
force the coal exploration provisions language of § 840.12(a) should clarify
of its State program. The previous to whom the "appropriate credentials"
subsection Cc) was reiuinbered as (d) should be presented (such. as the*
and modified to include areference to person responsible for the operation of
the new subsectlon'tc):'- - " and safety at the mine or the 'ndivldu-

Comments' were 'receivel requesting al who, based Upon reasonable inaulry
the Office to deleteIthe 'refereice in by the authorized repieseniatve, ap-"
840.11Cc)C1) ahd 842.11?di)1 to con- pears to be in charge of the oper-'
ducting- inspections to rabhtor cbmpli- aton), They believed that the lan-'
ance at all bperations,iincluding those guage of Section 511(bJ(35 of the Actr
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implied that an attempt should be
made to notify the operator or his au-
thorized representative before entry
into the mine area. -

-To interpret Section 517(b) (3) of
the Act as suggested would seriously
undermine enforcement of the law. If
an inspector were required to present
his credentials to a particular individu-
al before commencing an inspection,
an operator could prevent an inspec-
tion by removing this employee from
the site while serious environmental or
other harm might be occurring. Fur-
ther, with regard to certain types of
violations which are difficult to prove
unless they are observed when occur-
ring, an operator might make the par-
ticular individual temporarily unavail-
able and delay an inspector long
enough to cover up or cease illegal
practices, thus avoiding detection.
OSMI interprets Section 517(b)(3) of
the Act as meaning that the operator
who encounters the inspector on the
permit area is 6ntitled to expect the
inspector to present appropriate cre-
dentials if requested to do so. It is cur-
rent practice in most cases to seek the
foreman upon first' arriving on the
mine, present credentials and invite
the foreman to accompany the inspec-
tor.

Comments were received that in-
spections should not be conducted
without search warrants. Although
Marshall v. Barilow, - U.S. -', 56 L.
Ed. 305, 98 S. CtI816 (May 23, 1978),
heldthat search warrant. are required.
for certain types of inspections, it has
been ruled that search warrants are
not iequired for the field inspections
conterplated under the Act (rn re:
Suifaoe Xming Regulation Litigation,
452 F. Supp.. 327, 11 E.R.C. 2708 (D.
D.C, August24, 1978). However, it ap-
pears that search warrants are re-
quired to enter a building to in.spect
records, if the permittee or operator
does not consent to entry. Section
840.12(b) has been amended according-
ly.

Comments were received that the
regulatory authority should not be re-
quired to have authority to conduct
inspections without a search warrant.
This comment was not accepted
except with respect to entrance into
buildings without consent of the per-
mittee or operator. A: requirement

• that an inspector obtain a search war-
rant before making an inspection has
considerable potential for impairing
enforcement of the Act and is not re-
quired by law. It restricts an inspec-
tor's ability to respond , quickly to
emergency situations; it requires in-
spectors to -spend time on the paper-
work involved in getting the warrant;
and, depending on the criteria for ob-
taining a search warrant, it may pre-
vent the regulatory, authority from ac-
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complishing certain Inspections which
are required under the Act.

Certain comments regarding Section
842.11, which are discussed below, are
relevant to similar provisions con-
tained in Section 840.12.

§ 840.13 Enfore.ent authorty.
Numerous comments were received

requesting clarification as to what en-
forcement authority would be required
in a State program. This Issue was
raised also with respect to Part 732.
which Is dlscussed above. The Office
considered setting forth minimum cri-
teria for State program enforcement
authority in the regulations. However,
It was determined that this approach
ran the risk of being either unduly re-
strictive or not restrictive enough, if
the Office failed to take into account
some alternative or problem. Accord-
ingly, It was deemed preferable to
leave the statutory standard as the re-
quirement, without further definition
in the regulations. The Section was re-
written to conform with the statutory
language and to include all relevant
references to the regulations and the
Act.

Subject to the foregoing, the Office
believes that each State program must
meet the following criteria with re-
spect to sanctions and related proce-
dural requirements:

(1) It must require Issuance of cessa-
tion orders by the inspector immedi-
ately upon observing a violation of the
State program or a condition or a
practice which causes or can reason-
ably be expected to cause an ininent
danger to the health or safety of the
public or a signiicant, imminent envi-
ronmental harm to land, air or water;

(2) It must require Issuance of a ces-
sation order immediately upon failure
to abate under a notice of violation
within the abatement period specified:

(3) It must require Issuance of a
notice of violation by the inspector Im-
mediately upon observing a violation
of the State program;

(4) The notices of violation must
provide for remedial action and a rea-
sonable time to abate the violation.

-but not longer than 90 days from issu-
ance of the notice of violation;

(5) The. cessation orders must
impose affirmative obligations to
abate the violation, condition or prac-
tice as expeditiously as possible in
cases where cessation of the operation
does not in itself abate the violation.
condition, or practice (except that a
cessation order issued for failure to
abate may not extend the time for
abatement); ,

(6) It must provide for revocation
and suspension of permits to mine,
where it is found that a pattern of vio-
lations of any requirement of the
State program exists or has existed
and that the violations were willful or
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were caused by the permittee's unwar-
ranted failure to comply, and it must
provide for revocation or suspension in
all circumstances comparable to those
mentioned in Section 521(a)(4) of the
Act and 30 CPR 843.13;

(7) It must provide a formal review
of notices of violation and cessation
orders comparable to that provided in
30 CFPR 843.16; afd;

(8) It must provide for injunctive
relief with respect-to the types of ac-
tions and inactions mentioned in
521(c) of the Act and 30 CIR 843.19.

Similarly, the Office believes that
each State program must meet the fol-
lowing minimum criteria with respect
to penalties and related procedural re-
quirements:

(1) It must provide for civil penalties
of up to at least $5,000 per day for vio-
lation of the State program or of any
permit issued thereunder, with manda-
tory penalties for cessation orders, and
must result in penalties at least as
high as those provided for in 30 CFR
Part 845;

(2) It must provide for a mandatory
daily civil penalty of at least $750 for
failure to correct a violation within
the abatement period permitted for its
correction;

(3) It must provide that in detennin-
ng the amount of the civil penalty,

consideration will be given to the four
criteria mentioned in Section 518(a) of
the Act;

(4) It must provide for assessment
and payment of penalties within-the
time periods provided for in Section
518(a)-(c) of the Act and 30 CFR Part
845;

(5) It must provide that failure to
make timely final payment or pay-
ment into escrow will result in a
waiver of all legal rights to contest the
violation or the amount of the penal-
ty;

(6) It must provide for a public hear-
ing on the record regarding the viola-
tion and the penalty, with no opportu-
nity for a trial de noro after the hear-
ing (whether or not the hearing is
waived by the operator). Payment into
escrow of the proposed assessment
must be required as a condition to, ob-
taining the public hearing on the pen-
alty;

('7) It must provide for criminal pen-
alties at least as high and imprison-
ment for at least as long as provided

(a) Section 518(e) of the Act for vio-
lations of the type mentioned In Sec-
tion 518(e) which occur under a State
program;

(b) Section 518(f) of the Act for of-
fenses on the part of corporate direc-
tors, officers, and agents, of the types
mentioned in Section 518(f), which
occur under the State program; and

(c) Section 518(g) of the Act for. of-
fenses of the types mentioned in Sec-
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tion 518(g) which occur under the
State program.

Mfinimum requirements. for citizen,
participation in- the enforcement of a
State program are discussed with re-
spect to Section 840.15 below,

A number of commenters. asked
whether a State must have! a point
system like that in Part 845. Some
commenters reacted negativel to! Part
845, stating that it, produces fines that
are higher per violation than the fines
the Mine Safety and Health Adminis-
tratfon. ("MISITAY, formerly the
Mining Enforcement and Safety Ad-
ministration (MESA"), imposes.- It is
difficult to respondto this criticism
because the regulations administered
by MSHA do not prohibit. the same
types of conduct as those administered
by OSM. Also, if is not clear that
MSHTA's fines are lower when consId-
ered in the aggregate-MSEEA. may
find. more violations per inspection.'
Furthermore, many persons believe
that MSHA's fines are tooi low- to, be
effective. Also, there is reason to be-
lieve that OS1V fines may be exceeded
by those imposed by someStates.- For
instance,. OSM's average fine for
mining without. a permit i $,500. its
highest fine for that violatio= to; date
was $5,000 and its lowest was $7O0.
One State, however, recently imposed
a fine of $10,000 for mining without a
permit.

The point system used by the Off-ice
provides a, number of benefits. If prop-
erly administered, it assures rational
consideration. of the four statutory crt-
teria. and equal treatment of al viola-
tions. F6thermore, use of a point
system actually simplifies gs welt as
rationalizes, the imposition of penal-
ties, an- important consideration given
the volume of violations: to be expect-
ed.'

Futhermore, use of a point system,
assures nationally uniforr. enforce-
ment. which Congress clearly contem--
plat ed The Act (Sectior 503ft('1! re-.
quires State programs to, have rules
and regulations "consistent wit&" the
Secretary's regulations. In addition,
Section 518(i) of the Act requires that,
the State provisions must have civil
and criminal penalties -"no, less strin-'
gent" than those set lorth in Section
518 and the "same or-similar" proce-
dural requirements relating theretc.. A
similar clause appears in Sectior
521(d) regarding enforcement. While
there are obvious reasons for provid-
in& for differences in performance
standards based -on topographic, cli-
matic, and other regional variations,
there isoe justification for regional or
State-by-State variations im penaltfes-
and the "same or similar' language is
meant to highlight the need for na-
tionwide. uniformity of enforcement.

While OSM believes that penalties.
should not. vary from State to, State
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and, thatthe point system assures this
result, there may be other ways to ac-
complish the same end. For instance, a
system whfch. uses a "range" of penal-
ties. for different. violations might be
acceptable, depending on the range.

OSM has identified and included in
the minimum criteria for penalty as-
sessments mentioned above some ele-
ments, that are critical, the most ha-
portant of which are:

(t) Assessments must be made
within, the time frames contained in
the Act and Part 845. This is essential
for nationally uniform enforcement.
Furthermore, it; establishes clear
guidelines by which the administra-
tion of State programs can be evaluat-
ed Whether a. judicial system for as-
sessing penalties, as opposed. to an adr
minhItrative system, can accomplish,
thl1s discussed below.

(21 Payment of the penalty into,
escrow must be required as a condition
for obtaing a formal hearing.

(31 There must: be opportunity for a.
public hearfn with: no subsequent
trial et novo. One of the most serious.
problems: under the Federal Coal Mine
Health and Safety Act of 1969 was
that XMSA had to establish its right
to thapen lty in a trial de nova even-
though the operator had already been
given an opportunity for a fair hear-
ing. With docket delays of several
years-, this gave a. tremendous incen-
tive to the operator to delay, in the
hopes that by the time the final de
nove trial occurred witnesses would be
gone or evidence would be Iost. While
the escrow provision in the Act elimi-
nates one incentive to delay, the other
incentive to delay-the hope that the
evidence will be lost or become stale-
wil stil exist. unless the right to trial
de -io-rn ia eliminated In drafting the
Act, Congress clearly intended to end
the problem caused by the right to a
trial de novo in the 1969 Mne Safety
Act, for Cwhfle following that Act in-
some respects) it eliminated the right
to a trial de novo.

The question was also raised wheth-
er, in State programs, penalties must
be administratively assessed. Section
518 of the Act. provides for administra-
tive assessment of penalties. by the
Secretary, with respect to Federally-
Issued notices of violation and cessa-
tionc orders. The penalty is assessed, by
the - Secretary after an. opportunity
for a. formaL administrative hearing.
The Secretary must Inform the opera-
tor within 3(1 days after issuance of
the notice of violation or cessation
order pf the proposed amount of, the
penalty. The operator may contestthe
penalty in a. formal administrative
hearing. but; to dim so he must pay the
penalty into. esc row. Under Section
518Cc) of the Act, the operator has 30
dys afterreceipt of the proposed pen-
alty to pay It. in full or pay it into

escro=w.- This time limit Is too short,
because the abatement. period may be
as long as 90 days, in which case the
statutory criterion of good fath in
rapidly complying cannot be consld-
ered before the penalty is msessed or
required to be placed in escrow. How-
ever. the Office has eliminated this
problem by giving the operator an, op-
portunity for an informal hearing
(conference). At the conference, the
proposed penalty assessment, may be
adjusted. The formal administrative
hearing is deferred until conclusion of
the conference, which, prevents the
premature finalization of the assess-
meutmentioned above.)

In comparing administrative and ju'
diciat assessment of penalties, the fol-
lowing points should be considered:

1. Administrative agencies which
deal with surface mining matters are
probably better able to, a.sess appro-
priate penalties than courts, because
of'their greater experience with and
understanding of the Act and its appli-
cation, to surface and underground
mifnin operations.

2. Court dockets may be so crowded
that penalty assessments will be de-
layed greatly beyond the time periods
specified in Section 518 of the Act.
This may be exploited by operators.
since it defers payment of penalties. It.
will make enforcement more difficult
in States with crowded dockets and
will give noncomplying operators in
those States an economic advantage
over their counterparts in other
States. Also. long delays In assessing
penalties mean that witnesses may not
be available or evidence may be lost by
the time the case Is finally heard.

T'. OSM regulations assure citizen
access tc the penalty process, while
this may not be true of some judicial
systems.

4. An administrative system is par-
ticularly appropriate for assessment of
civil penalties under the Act. In such a
system, unlike the judicial system, a
tentative penalty can be proposed
without a full, trial-type prior hearing,
and trial-type hearings need be held
only for those cases where the opera
tor disagrees with the penalty. Thus
administrative assessment Is quicker
and more. efficient This is particularly
important where there are a large
number of penalties, requiring many
hearings-.

5. An administrative system of as-
sessing civil penaltfes is more apt to
produce uniform penalties for the
same violations and to do so In accord-
ance with the requirements of the Act.

While the regulations do not specifi-
cally preclude a judicial ivil penalty
system. CSM' present interpretation,
because of the above reasons and Its,
understanding of Congressional
intent, is that, such a Judicial system
would not satisfy the requirements of
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theAct andregulations for an approv- essential for a fair resolution of en-
able program. forcement pr6ceedings.

In a related comment, one State The comment was rejected. Section
asked whether it could provide for, but 840.14 Implements 517() of the Act.
not use, a penalty- point system- This Withholding of special Investigative or
would not be acceptable. A State must prosecutorl reports prepared for use
administer and enforce all parts of its in particular enforcement proceedings
program. is justified by both the attorney "work

Certain issues discussed with respect product" rule of evidence and the phi-
to Part 843, particularly Section 843.11 losophy underlying enactment of 5
and Section 843.12, are pertinent to USC 552(bX7). which exempts from
Part 840. the mandatory disclosure require-ments of the lPreedom of Information
§ 840.14 Availability of records. -

Subsection (b) was amended to re-
flect the fact that certain other provi-
sions of the regulations provide for
confidential treatment- of some kinds
of information.

In reviewing the comments relating
to subsection (b). the Office realized
that the proposed draft did not con-
form with the requirements of Section
517(f) of the Act. Section 517(f) re-
quires documents to be "immediately
available" at locations which are "con-
veniently available." The drafters of
the proposed regulations had mistak-
enly interpreted Section 517(f) as re-
quiring that documents (rather than
locations) be "conveniently available,"
and had defined this term to mean 5
days, in the case of a county or multi-
county location, or 24 hours in the
case of a State or central location.

The revised Subsection (b), which re-
quires documents to be "immediately
available," does not attempt to define
further the meaning of that term. The
5 day/24 hour concept used in the pro-
posed draft was deemed too stringent
in some cases and not stringent
enough in others. As pointed out by
some commenters, if an inspector is in
the field, it may take several days for
his report to reach the place where
records are kept. This must be consid-
ered in determining whether the State
has made the documents "immediately
available." On the other hand, if docu-
ments are on file only in a central lo-
cation and there Is a telecopier in the
field office, copies could and should be
provided in fewer than 24 hours. On
balance it seems preferable not to try
to define "immediately available," but
to interpret it as cases come up.

Subsection (c) was deleted because
its subject matter is dealt with in 30
CFR 787.15, and subsection (d) was re-
numbered as subsection (c). It was
questioned whether OSM can enter
into agreements with States regarding
procedures for handling investigative
and enforcement reports, in order to
protect preparation for hearings and
enforcement proceedings, as provided
in this Subparagraph. It was argued
that this violated the mandate of Sec-
tion 517(f) of the Act for public avail-
ability of documents and precludes
public access to OSM-held documents
at the very time when such access is

Act "investigative records compiled for
law enforcement purposes, but only to
the extent that the production of such
records would 0 * 0 interfere with en-
forcement proceedings."

§ 840.15 Public participation.

Comments were received concerning
the extent to which State programs
must provide for citizen participation
(these comments were summarized
above with respect to Part 732).

Section 521 a~I) of the Act pro-
vides as follows:

"When the Federal Inspection result-
from information provided to the Secretary
by any person, the Secretary shall notify
such person when the Federal Inspection 13
proposed to be carried out and such person
shall be allowed to accompany the inspector
during the nspecUon,"
This issue Is closely tled in with the
general question of the extent to
which State programs must parallel
the Federal regulations (see discussion
of 30 CFR Part 732). The legislative
history establishes convincingly that.
at least with respect to citizen partici-
pation, a State program must parallel
the Federal scheme.

With respect to the Issue of citizen
participation In the administration
and enforcement of the Act, both the
House and Senate Reports stated:

"While it Is confident that the dclcgation
of primary regulatory authority to the
States will result In adequate State enforce-
ment, the Committee Is also of the belief
that a limitcd Fedem'lor-rsight role cs rell
as increasd opportunity for citiens to par-
ticipate in the enforerncnt program are
necessary to as.ure that the old patterns of
minimal enforcement are not repeated.- S.
Rep. 95-128. 95th Cong.. 1st Sess. at 90
(1977); see H. Rep. 95-128. 95th Cong.. 1st
Sess. at 129 (1977).
This indicates that citizens' rights
granted under Federal law and regula-
tions may not be abridged by State
programs.

Also, the Senate Report indicates
that Congress intended that citizen in-
volvement be provided in all areas of
the regulatory process:

"The success or failure of a national coal
mining regulation program will depend, to a
significant extent, on the role played by citi-
zens in the regulatory process, The State
regulatory authority or Department of the
Interior can employ only so many Inspec-
tors, only a limited number of Inspections

can be made on a regular basis and only a
limited amount of Information can be re-
quired in a permit or bond release applica-
tion or elicited at a hearing. Moreover. a
number of decisions to be made by the regu-
latory authority In the designation and vari-
ance proceses under the Act are contingent
on the outcome of land use Issues which re-
quire an. analsils, of various local and region-
al considerations. While citizen participa-
tion Is not and cannot be a substitute for
governmental authority. cilizen inroire-
med in, all Phase of the regulatory schem
Uill help insura that the decisfon and -c-
tions ofthe regulatory authority are grund-
ed upon complete and full informatio. In
addition. prmlding citiz'e accmr to admin-
istralire appellate procedur and the curts
is a practical and Zle~timate method of as-
SUrl-ng the rgaltorty authority's compli-
ance with the requirenent-of the Act." S.
Rep. 95-128. supra., at 59 (emphasis added).

In light of the requirement in Sec-
tion 503(a)(7) that State programs
contain rules and regulations consist-
ent with Federal regulations, aid con-
sidering the legislative history noted
above, no State program can be ap-
proved which does not provide at least
the same level of citizen participation
in all phases of the State program as
do the Federal statute and regula-
tions. The Office added Section 840.15
to make this clear.

The Office believes that a state pro-
gram must meet the following mini-
mum criteria with respect to citizen
participation:

(1) It must provide citizens with the
right to request State inspection and
to participate In the resulting inspec-
tions, at least to the degree provided
in Section 521(aXl) and 30 CFR 842.

(2) It must provide a citizen's right
to Informal review as established by
517(h) (1) and (2) of the Act and 30
CPR 842.14 and 841.15.

(3) It must authorize award of costs
and expenses in administrative and iu-
dclal proceedings provided under Sec-
tion 520 (d) and Wf and 525(e) of the
Act and 43 CFR 4.

(4) It must authorize at least the
same citizen access to the State admin-
istrative process for review of notices,
orders, orders to show cause, and civil
penalties s exists under Section 518
and 525 of the Act, 30 CFR 843.15 and
843.16, and 43 CFR 4.

(5) It must allow citizens as much
access to the State courts as §, 520 and
526 of the Act allow to Federal courts,
in areas such as citizen suits, damage
actions, review of enforcement pro-
ceedings, permit proceedings and bond
proceedings.

PART 842-FEDERAL INSPECTIONS

SuAzuroay au-moRm. 102. 20L 501(b),
504. 506. 517.518.521. and 523 of Pub. L. 95-
87. 91 Stat. 448. 449. 458. 47L 474.499. 504.
510 (30 USC 1202. 1211, 1251. 1254. 1257.
1257. 1268,1271.1273).
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§ 842.11 IFederal inspections. , . The suggestion was rejected, howev-, program or Federal lands program or

One commenter stated that 'OSM er, because it creates another layer of under Section 504(b) and ' 521(b).

should adopt criteria to limit the scope rulemaking and could be abused by. op- These two Sections (843.11(b) 'and

and nature of Federal inspections and" erators : who, will defer compliance 843.12(a)(1)) are based on Section

procedures to protect the State from' 'until the inspector shows up and then 521(a))3) of the Act. Section 843.12(o).

unjustified intrusions by Federal mn- ask, for a "compliance opinion." The provides for Issuance of notices of vio-

specters. The commenter suggested a Office will use other means to provide lation In certain cases of State inac-

procedure requiring the Federal 'in- interpretations to operators, such as tion. 'As the discussion below of Sec-

spector to obtain a "warrant" from the manuals, and plans to create a formal Ation 843.12(c) indicates, that provision

Regional Director before making an procedure by which the Office will ,is also based on § 521 of the Act.

inspection and a procedure'whereby a- make and communicate official inter- Section'842.11 (a) and (b) state clear-

State could file a grievance -to curtail pretations of the Act and regulations. ly that the following types of Federal

disruptive intrusions into the State It was suggested that- when a Feder- inspections may occur. inspections to

programe al inspection 19 planned, the State reg- evaluate State programs, to develop

These suggestions were rejected as ulatory authority should be given the and enforce Federal programs and

unnecessary. Part 842 already sets opportunity to accompany the Federal Federal lairds programs; to enforce a

forth the criteria for Federal inspec- inspectors on the inspection. It would State program not being enforced by 4,

tions provided for under the Act. If a be inadvisable to put such a require- State, under Section 504(b) or 521(b)

State feels that an inspection'is un- ment in the regulations. There could of the Act; to determine whether a

justified, it should iiform the Office.' be instances where proper evaluation -notice or order issued during an au,

No special grievance procedure is nec- could not be performed without unan- ' thorized inspection has been compiled

essary. - nounced Federal inspections. Further- with; and certain inspections based on

The Office also considered modify- more, to write such a requirement into citizen complaints. These inspections

ing Part 842 to indicate that the the regulations might give a permit- are authorized under Section 511(a)

Office will develop and promulgate tee/operator an unjustified basis for and 521 of the Act. In the permanent

procedures for inspections to evaluate challenging an otherwise lawful Feder- program, prior notification to States is

the administration and enforcement of al inspection., Though joint inspec- required only under Section 521(a),

approved State programs. While the tions may be useful in certain circum- which provides for such notice only'In

Office decided that a plan for the eval- stances, they should not be required certain cases. This is reflected in Sec-

uation of State administration and en-. by the regulations., tion 842.11(b)(1)(ii)(B).
forcement of State programs must be It was commented that there can be Subsection (b) was renumbered as

developed, there is no need for a regu- no Federal enforcement in a State pro- (b)(1), Paragraph (1) was renumbered,,

lation to that effect. ' - gram unless the Office has taken over as (I), and Paragraphs (i)-(li) were re-

A number of commenters suggested enforcement pursuant - to Section numbered as (A)-(C). I I

'that the Office should comimit itself to " 504(b) or Section 521(b) of the Act.- Section 842.11(b)(1Xii) provide. that,

,performing a specified numbereof eval- This comment Is based on an argu- the Office must inspect when It has

uative inspections per year. The Office ment that, under Section 503(a), a notified a State of a possible violation,

decided against this becausd it isreknly State with an approved State program *but the State has failed to inform the
a program and budget decision, not 7 a' has exclusive jurisdiction to enforce. It Office within 10 days that appropriate
regulatory declsioru Moreover, the was also suggested that Section- 521 of action has been taken. Under this reg- -

Office hag ndt'yet developed a plan for the Act -requires 10 days'-prior notice ulation, if the person supplying the in-.

'making evaluative inspections and, at to the State before Initiation of any formation provides adequate 'proof

this point, has no'basis for determin- Federal enforcement action. , - -. - that an imminent danger to the public

ing what the proper level of evaluative These comments are without merit, - or a significant, Immine envlron l

Inspections would, be. More frequent for they Ignore critical language in mental harm exists and that the State

inspectiois may- be necessary in- areas Section-503(a)Y ' .- has failed to act, the 10-day notifica-

where there appear'to-be difficulties. .'Each State * 4 "which wishes to - tion period is waived. This Is based
The nUmber and location of h assume exclusive jurisdiction over the upon Section 521(a)(1) of the Act.

tiong to be made-'would be determined regulation of surface coal mining and One commenter pointed Out an over-

in developin' and -carrying out the reclamation operations, except as pro- sight in the proposed regulations, In
pla .fr- .akng .i ipe vided in Sections 521 and 523 * - that citizen complaints for imminent

tions. I uof this Act "Emphasis added.) hazards as well as for violations should
Itwas suggested that Federal inspec- Thus, States with approved State pro-" trigger an inspection action as pro'

tors should be authorized to issue, grams'have "exclusive' jurisdiction vided in Section 521(a)(1) of the Act.
"compliance opinions" to permittees. except as provided in Sections 521 and While Sebtion 521(a)(1) of the Act,
These opinions would give the permit- 523.-See discussion of the use of "pri- does not use the words "imminent
tee an interpretation of the regula- mary"' in'-Ueu of-"exclusive'" with re- danger" or the like until the third sen-
tions as applied to.the 'permittee's-op- spect to State jurisdiction in preamble tence, it seems clear that when read as
eratlons, but would not result in a pen- to 30 CFR 701.4. .... . a whole Section, 521(a)(1) contem-

• 'alty. It -was pointed out that there - The 'regulations do not exceed the plates reporting imminent hazards and
may be aspects of the regulations that statutory 'exception. Section 843.11(a) harms as well as violations. This is Im-
leave 'some question as to precisely - provides 'for Issuance of cessation - portant because § 521(a)(2) and the
what the operator is to do. (For in- 'orders in cases 'of imminent, hazard on legislative history make it- clear that
stance, at what intervals do perimeter the basis of "any Federal inspection." an- imminent 'hazard or harm may
markers have to be installed?) 'It was ' This authority is clearly conferred by result from a "condition or practice"
suggested that such a procedure would Section 521(a)(2). Section 843.11(b) as well as a violation per se, The
give the permittee a clear, written provides for issuance -of a cessation Office has modified Sections 842.11(b),
guidance from the inspector which order -for failure to abate a notice of and 842.12 (a)(1) and (b)(1) to state ex.,
would enable the permitt;e to know .violation issued under 843.12(a)(1). pressly that imminent hazards will be
what he 'needed to do to comply; and, -Section 843.12(a)(1) provides for the covered... .',-
would offer protection against incoft- Issuance of notices of violation based - Additional commenters suggested,"
sistent interpretations from different on a Federal inspection carried out that Section 842.11(b)(1)(i)(C) be
inspectors. . , . during' the enforcement of a Federal amended to require Federal Inspectors

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979 " ,

15298 RULES ANLD REGULATIONS



to consult wit, the State as to wheth-
er it has acted and to give the State
opportunity to act, In cases of immi-
nent danger or harm. The Office has
not made this change. While the Fed-
eral inspector would naturally try to
contact the State to determine wheth-
er the State had acted, to require this
as a prerequisite to a Federal inspec-
tion would be contrary to Section
521(a)(1), which the regulation tracks.

A new Subsection (b)(2), t ransferred
from 30 CFR 842.12(b), was added to
define when an authorized representa-
tive has "reason to believe" a viola-
tion. condition or practice exists. This
new Subsection is based on language
in 30 CFR 721-13(a), but was rewritten
to shorten and clarify the language.

Two commenters suggested that ad-
ditional language be inserted in
842.11(b)(iiXC) setting forth what
"adequate proof' is regarding (1) a
citizen's" supplying information that a
State regulatory authority has failed
to act to remedy a violation and (2) a
citizen's supplying information about
an imminent hazard. The commenters
felt that this phrase could be used to
impose an unrealistically high stand-
ard of proof, thereby impairing the ex-
ercise of citizens' rights. The Office
feels that further definition of "ade-
quate proof' is mot necessary. In many
instances a signed statement will suf-
fice. A high standard of proof should
not be required. It would be tragic if
another Buffalo Creek disaster oc-
curred because an oral complaint fol-
lowed by a signed statement was not
accepted as "adequate proof."

It was also suggested that citizens be
required to file affidavits. This is not
necessary because the Act provides
sanctions against persons who make
false representations to the Office
(Section 518(g)).

Several commenters asked that Sec-
tion 842.11(d) be modified to require
that Federal inspections be "coordi-
nated" with State inspections. It is not
clear what was intended by the term
"coordinated." (Does this mean that
the inspections- must be conducted
jointly? That advance notice must be
given to the States?) The Office has
rejected this comment because there
are certain inspections that can not be
carried out jointly with States (e.g., In
Federal lands programs) and others
that should not be required to be car-
ried out jointly (e.g., evaluative inspec-
tions). Federal inspections will be co-
ordinated with State inspections to
the extent necessary and appropriate
to carry out the provisions of the Act
and the regulations.

One commnter asked that inspec-
tors not be allowed to enter an active
mine site during nonworking hours
ufiless accompanied by a company rep-
resentative. It was also suggested that
the inspector; on arrival at a mine site,
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should wait a reasonable time for a
company representative to accompany
him/her on the Inspection. In two re-
lated comments, the Office was asked
to require the authorized, representa-
tive to inquire for, find, Identify him-
self or herself to a person In charge
and give notice at the site prior to In-
specting.

Generally, inspectors make an effort
to locate and Identify themselves to
those in charge of an operation before
commencing their inspection, and
company representatives are encour-
aged to accompany the Inspector.
However, It Is not always possible or
practical to locate the person in
charge. The person in charge may be
absent from the permit site, or may
not be Immediately found.

Comment was made that for an in-
spector to enter a mine site without in-
timate knowledge of the operation is
dangerous to the Inspector and others.
The Office feels that the commenter
greatly exaggerates the risk, especially
since inspectors are very familiar with
mine sites in general and, through
study of the operator's mine maps and
other materials, with the site they are
inspecting.

For the foregoing reasons, no
changes in 84211(d) were made In re-
sponse to these comments.

§ 82.12 Citizens' requests for Federal in-
spections.

Consideration was given to requiring
all citizens' complaints to be initiated
in writing. However, the convenience
of the public and the necessity for
prompt action in the case of Imminent
hazards seems to Justify the use of
oral reports followed by signed written
statements.

Requests were received by the Office
to amend Section 842.12(b) of the pro-
posed regulations to use the language
in the initial regulations (30 CFR
721.13(a)) regarding when a complaint
gives the Office a reasonable basis to
inspect. The language of the proposed
subsection 842.12(b) had not been in-
tended to change the test for "reason-
able belief," merely to shorten it. Sec-
tion 842.12(b) has been rewritten using
language of Section 721.13(a) of the
initial regulations, but shortened and
clarified, and It has been transfered to*
842.11 as a new Subsection (bX2). Sub-
sections (c)-f) of 842.11 were relet-
tered (b)-(e). '

Commenters requested a modifica-
tion to Section 842.12 to require a citi-
zen to sign a release from damages for
any Injuries before being allowed to
accompany the Inspector on an Inspec-
tion. The Office did not make this
modification. Thd Act gives the citizen
a right to acconpany the Inspector on
the inspection. Ordinary tort law prin-
ciples can be used to determine wheth-
er, if a citizen is injured on the site
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during an inspection, he may hold the
operator liable for such Injury.

OSM has no objection to a citizen
signing a release form If he wishes to
do so, but there is nothing In the Act
or the legislative history to require a
citizen to sign a release. However,
OSM will insist that the citizen follow
MSHA safety requirements -and
OSM's regulations require that the
citizen be under the direction, control
and supervision of the inspector.

A suggestion was made that citizen
complaints under Section 842.12(b)
should be made to the State first
before they were made to the Office.
In other words, a citizeni would have to
state, when making a complaint to
OSM that he or she had contacted
the State and the State had not taken
appropriate action.

If the State Is responsive to citizen
complaints, there should be no reason
why a citizen would request a Federal
inspection rather than-a State inspec-
tion. Section 8421(b)I) requires OSM
to notify the State of citizen com-
plaints and allow the State 10 days to
take Inspection action, except where
there Is an imminent danger or harm
and the State has failed to take appro-
priate action. In any event, the Office
has no authority under the Act to re-
quire a citizen to ask for a State in-
spection before asking for a Federal
inspection.

A number of comments regarding
citizens accompanying Inspectors were
received. Some commenters felt that if
the citizen accompanied the inspector
on the site, the permittee/operator
should be entitled to know the Identi-
ty of the citizen. The Office accepted
this comment. Such a requirement
would not deter citizen complaints and
would strike a fair balance between
the Interests of citizens and those of
permlttees/operators.

One commenter suggested that citi-
zen Informants should be limited in
their right to accompany government
inspectors so as to view only the areas
which were the subject of their com-
plaint. The Office believes that such a
limitation would substantially inter-
fere with the actual Inspection of the
mining operation because the inspec-
tion would be delayed while the citizen
Informant was brought in to view a
particular area and then ushered out.

Several commenters. discussed
whether State programs must assure a
right to a citizen to accompany the
State inspector on an inspection re-
sulting from his or her complaint.
This issue is discussed In the preamble
to Section 731.14(g(4) and 840.15
above.

Several commenters suggested that.
Section 842.12(d)(3) be amended to
strike the words "if any." The words
"if any" refer to the fact that a citizen
does not have a right to review under
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Section 842.15 unless he has an inter-
est which is or may be adversely af-
fected Section 517(h)(1) of the Act.
Therefore, no change was made.

Section 842.12(e) has been amended
to specify time limits within which the
Office must give copies of materials
specified in Section 842.12(d) (1) and
(2) to the person alleged by the citizen
to be in violation.

One commenter raised the point
that the term "person inspected" is
not appropriate when the Office de-
cides not to Inspect. Therefore the
term "person alleged to be in viola-
tion" has been adopted.

It was suggested that the person al-
leged to be in violation should be pro-
vided with a copy of the request
before the inspection. The Office has
not accepted this suggestion. It is il-
legal under Section 517(c)(2) of the
Act to forewarn an operator of an im-
pending Federal inspection.

Comments were received that the
reglatory authority should not be re-
quired to conduct inspections without
a search warrant. This comment was
not accepted for the reasons, discussed
in the preamble to Section 840.12
above.

One commenter suggested that Sec-
tion 842.13(a)(2) should specify that
an inspector may have access only to
records required under Section
517(b)(1) of the Act. The commenter
suggested that such, a change would
eliminate ambiguity as to what records
might be obtained. This suggested
change would, in fact, create ambigu-
ity. The section as written specifies
records "under the Act, this Chapter,
the applicable program, or any permit
condition." This covers all stages of
regulation, including approved State
programs, and specifies where to look
for the required records. The suggest-
ed change only refers to a broad gen-
eral recordkeeping section. According-
ly, the Office has decided to retain the
language of the'proposed regulation.

§ 842.14 Review of adequacy and com-
pleteness of Federal inspections.

One commenter requested that Sec-
tion 842.14 be amended to require
OSM" to assure that adequate and com-
plete inspections are occurring wheth-
er or not a citizen complains. As now
worded, Section 842.14 does not-pro-
vide for procedures to insure that ade-
quate and complete inspections be
made, except with respect to citizen
complaints.

Section 517(h)(2) of the Act can' be
read as providing for procedures only
with respect to citizen complaints re-
garding inadequate or incomplete in-
spections. In the preamble to the pro-
posed regulations (43 FR 41794, Sep-
tember 18, 1978), OSM stated its belief
that a management review of adequa-
cy and completeness -of inspections, re-

gardless of complaints, would be "in
keeping with the wording of
517(h)(2)" and solicited additional
comments on criteria for determining
what constitutes an adequate and com-
plete inspection. No criteria were sug-
gested.

The Office'wif1 develop and publish
a plan for evaluating State administra-
tion and enforcement of State pro-
grams. Procedures for determining
whether States are holding the re-
quired partial and complete inspec-
tions will be part of this plan. The
Office has therefore chosen to adopt
§ 842.14 as proposed.

Several commenters suggested that
the Regional Director be required to
inform the permittee of the results of
his or her review of a decision not to
inspect or enforce pursuant to the citi-
zen's complaint. The comnenters have
a valid point. -Accordingly, the Office
modified Section 842.15(b) to require
the Regional Director to inform
within 10 days of the Federal inspec-
tion, or within 30 days of the com-
plaint if there is no inspection.

Another comment suggested that
Section 842.14-.15 be -amended to
grant citizens, as a matter of course,
the right to seek formal review of the
decision of the Regional Director
under 43 CFR 4.1280 et seq. The com-
menter pointed out that this right to
formal review is particularly impor-
tant where the citizen seeks review of
OSM inaction under Section 517(h)(1)
and of inadequate or incomplete OSM
inspections inder Section 517(h-)(2),
since there is no other formal proce-
dural mechanism by which a citizen
may review OSM's performance in
these crucial areas.

While it is true that citizens will
have no right to formal administrative
review of the Office's refusal to issue a
notice or order, a citizen can still file a
citizen's suit in Federal court. Also, a
formal administrative review of a
notice or order is available to anyone
whose interest is adversely affected.
Therefore, the Office has chosen not
to amend these sections as proposed.

§ 842.16 Availability of records.
This section was modified to clarify

what documents should be made avail-
able to the public. Subsection (b) as
proposed was deleted because this ma-
terial is covered in new clause (a)(1). A
new Subsection (b) was added to clari-
fy that the State is entitled to all doc-
uments and information made availa-
ble to the public under subsection (a).
For the reasons discussed above with
respect to Section 840.1A4, Subsection
(a) was modified to delete the defini-
tion of "conveniently available."

PART 843--FEDERAL ENFORCEMENT

.STATUTORY AurHoamry: 102, 201, '501(b),
503, 504, 510, 517, 518, 520, 521, 523, 525, 526

and 710 of Pub. L. 95-87, 91 Stat. 448, 449,"468, 470, 471, 480, 498, 499, 504, 510. 511, and
516 (30 U.S.C. 1202, 1211, 1251, 1253, 1254.
1260, 1267, 1268, 1271, 1273, 1275, and 1291).

§ 843.5 Definitions.
This section was deleted becauso the

only definition listed, "authorized rep-
resentative of the Secretary," was un.
necessary.

§-843.11 Cessation orders.
Several commenters question wheth-

er inspectors should be allowed to
issue cessation orders in the field. The
Office considered modifying Section
843.11(a)(1) to permit closure only by
inspector supervisors at least through
June 3, 1982, or to allow a State to
issue cessation orders at department
level rather than inspector level, as
suggested by the conm-enters.

The Office recognizes the Impor-
tance of hiring, training, and qupervis-
ing inspectors so that they have
enough judgment and experience not
to issue unjustified cessation orders.
The Office believes, however, that this
is a matter of good administrative
practice, and management, and should
not be dealt with in regulations. Fur-'
thermore, the alternatives proposed
represent restrictions on the Office's
ability to issue cessation orders which
go far beyond what is necessary to ac-
complish the objective of assuring
that no unjustified cessation order will,*
be issued. In any event, the Office,
feels that the Act requires Issuance oft
cessation orders in the field, as men-,
tioned above with respect to Section
840.12(b) and (c). Sections 521(a)(2)
and (3) provide that the Secretary or
his authorized representative shall
"immediately" order a cessation of
surface coal mining operations in the
case of Imminent danger to the health

,or safety of the public, significant im-
minent environmental harm, or failure
to abate a violation, These provisions'
are inconsistent with the Issuance of a
cessation order at a departmental
level. The issuance of a cessation order
by the inspector in the field assures an
immediate response to a serious prob-
lem.

The legislative history states that "if
the inspector determines that any vio-
lation of the Act dreates an imminent
danger.., the inspector must order a
cessation of the mining operation..."
H. Rep. 95-218, 95th Cong., 1st Sess.
129 (1,977); S. Rep. 95-128, 95th Cong.,
1st Sess. 90 (1977) (emphasis added).
The Office feels that properly trained
and supervised inspectors are fully ca-
pable of making the judgments appro-
priate to issue a cessation order. The
Office recognizes that this authorltVJ
has not heretofore been given to in-4.
spectors by some States and will work~1

closely with these States to. develop Vt"
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reasonable phase-in of the authority
where necessary.

One commenter recommended that
there should be a Board of Review
composed of representatives of regula-
tory agencies, employees, operators
and the public which would have au-
thority to approve or disapprove no-
tices and orders "recommended" by in-
spectors, to recommend timetables for
corrective action and to determine re-
sponsibility for violations. For the rea-
sons discussed above, the Office be-
lieves that such a system (whereby in-
spectors would only recommend issu-
ance of notices or orders) is not au-
thorized in the Act. Therefore, the
Office has chosen to adopt the regula
tions as proposed.

One commenter questioned whether
a cessation order may be issued by a.
Federal inspector as a result of an in-
spection other than one under Section
521(a)(1) of the Act. Section 521(a)(2)
of the Act provides for issuing cessa-
tion orders "on the basis of any Feder-
al ispection." Section 517(a) autho-
rizes Federal inspections to evaluate
the administration of State programs
or to develop or enforce any Federal
program, while Section 521(a)(1) au-
thorizes Federal inspections based on
failure of the State to take appropri-
ate action with respect to an alleged
violation.

The commenter in effect reads Sec-
tion 521(a)(2) as providing that "any
Federal inspection" does not mean any
Federal inspection authorized under
Act but only an inspection authorized
under Section 521(a)(1). There is noth-
ing in the Act or the legislative history
to justify this narrow reading of Sec-
tion 521(a)(2). Furthermore, to read
Section 521(a)(2) as the commenter
proposes would mean that the Office
lacks authority to issue cessation
orders during the initial regulatory
period and during a Federal program.
The Offices does not believe this to be
a reasonable reading of the Act and
has not modified Section 843.11 in re-
sponse to the comment.

One commenter urged the addition
of a requirement that inspections re-
sulting in cessation orders must be
conducted pursuant to the Act and
Section 842.11(a). The commenter
wanted to attempt to "limit the over-
zealous Federal inspector in his ability -
to disrupt a State program." Under
Section 517(b), OSM has the power to
conduct an inspection of any site to
evaluate the administration of a State
program. Disputes between the Office
and a State concerning inspections
which the State feels are inappropri-
ate or disruptive should be handled by
cooperative consultation between the
Office and the State. An operator who
is, causing an imminent danger or
harm should not be allowed to contin-
ue to do just because the State feels
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the OSM inspection was "disruptive."
The Office chose not to incorporate
this requested change into the regula-
tions.

Several commenters suggested that
the phrase "land, air, and water re-
sources" (which is taken from Section
521(a)(2) of the Act) be changed in
Section 843.11(a)(1)(ii) and elsewhere
to read "land, air, water, or cultural
resources." The Office believes that
the term "land resources" may 'be
broad enough to cover visual and cul-
tural resources associated with land,
such as archeological sites, sites of his-
toric significance or the aesthetic
values of mountain ranges. Therefore,
no change was made in this section of
the regulations.

Two commenters proposed that the
Office require a cessation of only that
portion of the operations relevant to
the violation. The Office dfd not
accept this proposal. The Act provides
in Section 521(a) (2) and (3) that the
inspector shall immediately order a
cessation of surface coal mining and
reclamation operations or the portion
thereof relevant to the violation. If
Congress had intended that only the
portion "relevant to" the violation
could be shut down, It would not have
provided for cessation of the entire op-
eration as an alternative. There are
cases where cessation of the entire op-
eration may be necessary or where it
may result in more expeditious abate-
ment of the condition, practice or vio-
lation involved. If such is the case, ces-
sation of the entire operation may be
entirely justified. Nevertheless, Inspec-
tors should not close down more of an
operation than in their Judgment is
necessary under the circumstances.

The initial regulations (30 CFR
722.11(d)) provide that imminent haz-
ards must be abated in the most expe-
ditious manner "physically" possible.
A commenter requested that this word
be reinserted in Section 843.11(a)(2) to
show that cost is not a consideration
in determining what is "the most ex-
peditious manner possible." By delet-
ing the word "physically" the Office
did not intend to alter the meaning of
Section 843.11(a)(2) and (b)(2) from
that of 30 CFR 722.11(d). As discussed
more fully below, inspectors are not
authorized by the Act to take cost into
account when determining which af-
firmative obligations to require. Ac-
cordingly, the comment was accepted.

The cost of compliance with abate-
ment requirements in cessation orders
concerned several commenters. They
questioned whether, in Issuing a cessa-
tion order requiring abatement in "the
most expeditious manner possible,"
the inspector should be required to
consider cost and effectiveness of
abatement alternatives as well as ra-
pidity of abatement. One of the com-
menters stated that Section 102(f) of
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the Act authorizes consideration of
costs. This section provides that one of
the purposes of the Act is to:
"assure that the coal supply essential to the
Nation's energy requlrements, and to its
economic and social well-being Is provided
and strike a balance between protection of
the eironmnent and agricultural productiv-
Ity and the Nation's need for coal as an es-
sential source of energy."
The Office finds nothing in this Sec-
tion suggesting that cost be taken into
account in determining what affirma-
tive obligations should be required for
cessation orders.

However, an inspector acting reason-
ably would not knowingly require an
operator to use a more expensive and
less effective means of abatement if a
less expensive and more effective
method could accomplish the same
regulatory result in the same time. If
the operator knows of such a method,
he should inform the inspector and
ask him to modify his order. The in-
spector should modify his order if he
thinks the method requested would
assure that the imminent danger wil
be abated as promptly as possible. If
the inspector thinks the method sug-
gested by the operator, though less ex-
pensive or more effective, will take a
longer time to abate the violation, he
would be Justified in not modifying
the order. Accordingly, no changes
were made.

Comments were received recom-
mending that Section 843.11(e) be
modified to require an inspector to
modify or vacate all part of a cessation
order once the Imminent danger has
been abated. Sections 521(a) (2) and
(3) of the Act provide that a cessation
order Issued under those subsections
shall remain in effect until the Secre-
tary or his authorized representative
determines that the condition, prac-
tice or violation has been abated, or
until modified, vacated or terminated.

It is the policy of the Office that a
regulatory authority should terminate
cessation orders or modify theim to
permit resumption of operations as
soon as reasonably possible to avoid
unnecessary economic harm to an op-
erator. While Section 521(a) (2) and
(3) of the Act provides that a cessation
order may be kept in force until the
condition, practice or violation is
abated, Section 843.11(e) of the regula-
tions allows modification of a cessa-
tion order to permit resumption of op-
erations when the imminent harm has
been abated, even though the viola-
tion may take longer to correct. How-
ever, use bf this authority may involve
gomplex and- difficult judgments. If
modification of the cessation order
were mandated, the permittee/opera-
tor could repeatedly call back the in-
spector for a reinspection each time
one of the violations, conditions or
practices for which the order was
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issued ended, on the ground that the
Imminent danger had passed, even
though abatement had not been com-
pleted. This would be unwoikable
from an administrative standpoint.
Therefore, no change was made In
Section 843.11(e).

It was requested that the circum-
stances when issuance of a cessation
order would be appropriate should be
enumerated. The Office made no
change. The terms "imminent danger
to the health and safety of the public"
and "significant Imminent environ-
mental harm" have been defined in 30
CFR 701.5. The Office feels that these
terms cannot usefully be further de-
fined at this time.

§ 843.12 Notices of violation.
Section 843.12(b)(1) requires a notice

of violation to "set forth with reason--
able specificity .. , the nature of the
violation." One commenter called for
citation in the notice of violation to
the section of the Act and the regula-
tions violated. The Office agrees that
a notice of violation should include a
citation to the regulations, but a cita-
tion of the Act is not necessary unless
the violation is contained in the Act
and not In the regulations. However, it
is unnecessary to modify Section
843.12(b)(1) since a notice of violation
which did not specify the appropriate
section would not meet the require-
ments of Section 843.12(b)(1).-

Other comments were received on
the provision in Section 843.12(d)
which requires an authorized repre-
sentative of the Secretary to issue a
cessation order if the person to whom
the notice of violation was- issued fails
to accomplish an Interim step. The
"commenters believed that this require-
oment was too harsh. The Office be-
lieves that cessation orders for failure
to meet interim steps are authorized
under Section 521 of the Act and are
necessary for rational enforcement of
the Act. The practice provides an ef-,
fective enforcement tool to produce
orderly and efficient abatement of the
violations underlying the cessation
order. MSHA used interim steps under
the Federal Coal Mine Health and
Safety Act of 1969 (now the Federal
Safety and Health Amendments Act of
1977) and these proved to be satisfac-
tory. The enforcement scheme under
the 1969 Act, like that in the Surface
Mining Control and Reclamation Act,
provides for the Issuance of notices of
violation which, if not complied with,
ripen into cessation (closure) orders.
-Notices of violation must give the op-
erator a reasonable time .to-abate, not
to exceed 90 days. If the abatement
period Is long, and no effort is made
by the operator.to abate, the Office
would, without use of interim steps,
have to wait until the abatement
period expired before .taking action.
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This would frustrate Congress' intent
to have rapid abatement of violations,
and would expose the operator to a
very large fine (mininim $750 per vio-
lation per day), for each day the viola-
tion continued after the time set for
abatement, as provided In Section
518(h) of the Act. Accordingly, no
change was made.

A major issue was.raised with re-
spect to the-authority of the Office to
issue notices of violation during the
permanent program. The proposed
regulation (Section 843.12(d)) provided
for mere' reporting of a violation to
the, State and the operator, rather
than the issuance of a notice of viola-
tion, when a violation is found by
OSMv in a State with an approved
State program. The only exception to
this was where OSM is enforcing the
State program pursuant to Section
504(b) or Section 521(b) of the Act.
The preamble to the proposed regula-
tions stated, however that OSM was
considering the alternative approach
of issuing regular notices of violation,
and invited commefts on how to cor-
rectly interpret the Act and the legis-
lative history.

Section 521(a)(3) of the Act lists
those instances when the Secretary
shall issue notices of violation. Section
521(a)(1) of the Act provides that
OSIM is to notify the State regulatory
authority when OSM learns that there
is a violation. If the State fails to take
"appropriate action" within7 10 days
after notification, then OSM is to im-
mediately conduct an inspection. If
OSM- cannot, issue a notice of violation
following the-State.regulatory author-
ity's refusal or failure to take action in
the first instance, then the Federal in-
spection under Section 521(a)(1) may
be pointless. One answer to this state-
ment is. that the point of the Federal
inspection in such a situation is to
gather information for a- Section
521(b) proceeding (OSM taking over
all or a portion of a State program).
The difficulty with this argument is
that, as a practical matter, it would
leave a large gap in the enforcement
scheme of the Act.

The Office's ability to take over a
part of a State program -as a result of
the State's refusal or inability to take
-action in isolated cases may be limited
and may require a great deal of time,
If this is trde, then during the interim
violations which are not imminent
hazards could go totally unpunished
and unabated. It should be pointed
out that some of these motice-of-viola-
tion situations could be potentially se-
rious or widespread, even though a
hazard to life or significant environ-
mental harm was not "imminent" at
the time of the Feleral inspection.
There is no reason to believe that Con-
gress intended that such a gap exist in
the permanent program or that Con-

gress intended OSM to sit Idly by
while these violations ripen into immi-
nent hazards so that OSM can act
under the 'provisions of Section
521(a)(2) of the Act. The Office con-
curs with a commenter that this would
be a "senseless risk to the environ-
ment and public health and safety."

The legislative history of the Act
does give conflicting statements oki
this Issue. There Is i fairly detailed
discussion of this legislative history In
a comment to this section. This discus-
sion is contained n the comments of
the Council of the Southern Moun-
tains, Inc., page 85-97. The Office
reads the legislative history, when
considered in conjunction with the
Act, as allowing OSM to issue notices
of violation, at least in some eircum-
stances, during a State program.

As a legal matter, Issuance of notices
of violation fills a void or gap In the
Federal enforcement scheme-a gap
between the existence of the uncor-
rected violation and the prerequisite
showing for Section 521(b) proceed-
ings to take over enforcement of a
State program. As Judge Flannery has
stated in In re; Surface Mining Regula-
tion Litigation. 452 F. Supp. 327, 11
E.R.C. 2078 (D. D.C., August 24, 1978),
the Secretary has the authority to fill
gaps In the statutory scheme with Im-
plementing regulations which are con-
sistent with that scheme.

An alternative suggested by the
same commenter was to allow OSM to
Issue notices of violation during a Fcd,
eral inspection but with the following
provision:

(a). If the State had 10 days' notice
of the violation prior to the Federal
'inspection, but did not take appropri-
ate action, then the Federal notice of
violation would be effective .nimedi-
ately; however,

(b) When a Federal inspection dis.
closed a violation, and the State had
not had an opportunity to act, then
the notice would be Issued to the oper-
ator, to become effective 10 days later.
A copy of the notice would go immedi-
ately to the State and the notice could
be vacated if the State timely in-
formed OSM that It had taken appro-
priate action. Thus, there would be on-
site Issuance of notices of violation in
all cases.

While this alternative goes far In
filling the gap which would exist in
the enforcement scheme if the lan-
guage In the proposed regulation were
adopted, It seems rather complex and
unwieldy. Practical problems might
prevent such a procedure from being
effective. It is unclear whether a
notice of violation which does not
become effective immediately Is au-
thorized by Section 521(a)(3) of thiY
Act. Furthermore, there might be corn
fusion on the part of the operator as,
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to whether the OSM notice was in
effect or not.

Another alternative considered was
to authorize Federal inspectors to
issue notices of violation only after
the State has been given an opportuni-
ty to take appropriate enforcement
action. In other words, if an OSM in-
spector discovers a violation at a mine,
he reports the violation to the opera-
tor and the State and gives the State
10 days to take appropriate action to
require the operator to correct the vio-
lation. If the State takes such action,
OSM does nothing further. If the
State does not take the proper action,
OSM may return to the mine site and
issue a regular notice of violation. This
alternative comes closest to filling the
gap identified by the commenters. If
the State had already been given an
opportunity to take "appropriate
action" and had failed to do so in 10
days, the OSM inspector- could issue
the notice on the spot without re-re-
ferring the case td the State.

The Office has incorporated this last
alternative into a new Subsection
(a)(2) of 843.12. The previous subsec-
tions (a) (2), (b) and (c) have been re-
numbered as Subsections (b), (c) and
(d). *The previous subsection (d) has
been deleted.

§ 843.13 Suspension or revocation of per-

As § 843.12(a)(2) and (3) were pro-
posed, the Secretary could find that a
pattern of violations exists after con-
sidering certain factors, including the
number of violations of provisions re-
lating or not relating to "the same
general topic." Sections 843.12(a)(2)
and (3) were modified to return to the
language used in the interim regula-
tions: "the same or related require-
ments" and "different requirements."
Some commenters requested a more
specific definition of the concept. The
Office intends to issue guidance as to
which sections are considered "relat-
ed" or "different."

Violations of any requirements in
two or more Federal inspections in any
12-month period can lead to a finding
of pattern of violations, while viola-
tions of the same 'or related require-
ments in three or more Federal inspec-
tions in a 12-month period must result
in a finding of pattern of violations.
Several commenters observed that this
standard would be unfair if a particu-
lar mine were inspected 365 times
during a twelve-month period and
that, therefore, some provision should
be made in the regulation for taking
into account the number of inspection
days when determining whether a pat-
tern exists.
-,The Office believes that such a pro-
vision would be inappropriate. It
should not-be a defense to a finding of
pattern of violations that the operator

has been inspected too often. In many
cases, an operator is inspected more
frequentl than the average because
previous inspections have resulted in
notices or orders being Issued, thus ne-
cessitating follow-up inspections to de-
termine if abatement has occurred.
Also, more inspections of a particular
operator may occur because of fre-
quent complaints from citizens In the
vicinity. If unwarranted or willful vio-
lations are observed on these inspec.
tions, the operator should not be per-
mitted to defend them on the ground
that he was inspected too often.

The Office received a suggestion to
modify § 843.13(a) to specify that the
conduct of individuals who are acting
contrary to company directions or
policy should not be included In deter-
mining what Is a pattern of unwar-
ranted or willful violations. For the
reasons discussed below with regard to
§ 845.13, the Office modified
§ 843.13(a) to provide that the actions
or inactions of any person conducting
surface coal mining operations on
behalf of the permittee will be attrib-
uted to the permittee. excluding those
actions which the permittee estab-
lishes were acts of deliberate sabotage.
This would make the show-cause pro-
visions conform with 30 CPR
845.13(b)(3)(i) relating to imposition
of civil penalties. A mere failure of the
part of an Individual to follow compa-
ny directions or policy would not be an
act of deliberate sabotage. Sabotage
necessarily involves an element of
intent on the part of the person com-
mitting the conduct to harm the per-
mittee or operator or his property,
such as in the case of vandalism by
third parties.

Several commenters requested that
the term "willful violation" In
§ 843.13(a) be redefined. One com-
menter added that if the definition
put forth i the proposed regulations
were allowed to stand, any violation
would be a willful one, because intent
of the party is not properly taken into
consideration. This commenter pro-
posed to define, "willful violation" as
one "willfully caused." which the
Office believes does not add to the
meaning of the term. However, the
Office did re-evaluate Its proposed
definition of the-term "willful" and
has redefined It for clarification.

A new clause (4) was added to
§ 843.13(a) to clarify which violations
are to be considered in determining
whether or not a pattern of violations
exists. For instance, notices of viola-
tion issued by a State would not be
considered violations Issued during a
Federal inspection.

One commenter suggested deletion
of the provision in § 843.13(b) allowing
the Director not to Issue a show-cause
order if he finds that It would not fur-
ther the enforcement of the Act. The

commenter argued that §521(aX4)
mandates issuance of a show-cause
order upon a finding of pattern of vio-
lations.

Section 843.13(a) In effect says that
the Office must consider whether a
pattern of violations exists when cer-
tain events have occurred. Conceiv- .
ably, this automatic provision could
result in unfair issuance of a show-
cause order. Therefore a waiver provi-
sion in § 843.13(b) Is needed.

However, thp Office feels that the
test used in the proposed regulations
for determining when the waiver
should be granted was unworkable and
has modified the test. The new test is
very stringent and will apply only in
exceptional circumstances.

Several commenters requested that
the Office amend § 843.13(b) to require
the Office to consult with the State on
whether It has acted and to give the
State opportunity to act. The Office
anticipates that It will consult with
the State if It appears that an opera-
tor s approaching a "pattern of viola-
tions." However, the Office does not
feel that It Is necessary to provide in a
regulation that the Office must always
consult with the State as a prerequi-
site to the Issuance of an order to
show cause.

One commenter requested that
§ 843.13(e) be amended to- require sus-
pension or revocation of a permit upon
a finding of a pattern of violations,
and to require mandatory minimum
suspension of three days and the im-
position of preconditions to termina-
tion of suspension. The interim regula-
tions (30 CFR 722.16(d)(2)) provide
that "if the Secretary finds that a pat-
tern of violations exists or has existed,
the permit and right to mine under
this Act shall be either suspended or
revoked and the permittee directed to
complete necessary corrective meas-
ures and reclamation operations."
This provision was unintentionally
omitted from the proposed regula-
tions, and the Office has modified the
regulations to restore the concept. In
addition, the automatic suspension or
revocation of a permit upon a finding
of a pattern of violations, the manda-
tory minimum 3-day suspension, and
the authority to impose preconditions
to lifting the suspension are provided
for in the procedural regulations .of
the Office of Hearing and Appeals re-
lating to formal show-cause hearings
(43 CPR 4.1194). The wording of
§ 521(a)(4) of the Act and the legisla-
tive history seem to require automatic
suspension of revocation after a find-
ing of a pattern of violations. The
Office has modified §843.13(e) to so
provide.

Section 843.13(f)- of the proposed
regulations provided that the appro-
priate regulatory authority could
grant attorneys' fees following an ad-
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ministrative proceeding. Several corn-
renters pointed out that authority for
such an action is unclear. The Office
has decided to delete this Section be-
cause it is confusing and inconsistent
with the procedural hearing regula-
tions in 43 CFR 4.1290-4.1296. The au-
thority. for such a provision is dis-
cussed in the preamble to those regu-
lations.

Several commenters suggested that
§ 843.14 be modified to provide that a
notice of violation or cessation order
must be mailed to the person to whom
it is issued, when it has been served on
the person in charge of the operation.
The Office does not agree with this
suggestion. The permittee/operator
should be able to rely on its own em-
ployees/agents to forward copies of
notices and cessation orders. In some
instances, OSM may want to mail no-
tices to the permittee or operator (for
instance, to inform corporate officers
of violations the field personnel are
not disclosing to the officers), but that
should be voluntary, not mandatory.

In a related comment, it was suggest-
ed that on-site service of notices of vio-
lation or cessation orders should be re-
quired unless circumstances prevent
such service. Normally notices of viola-
tion or cessation orders are served at
the site. There are two exceptions to

-this. First, there may be no appropri-
ate person at the site to accept service,
and second, the inspector may need to
return to his office to obtain technical
or other assistance to determine
whether a violation has occurred. In
either case it would not make sense to
require the inspector to travel hun-
dreds of miles-to return to the site to
deliver the notice or order in person.

A notice or order cannot take effect
until the permittee/operator has
actual or constructive notice of it. This
will mean that, especially in cessation
order situations, the inspector will
make every effort to find and person-
ally serve the permittee/operator or
one of his representatives or employ-
ees. Accordingly, the Office adopted
§ 843.14(a)(2) as proposed.

Several commenters suggested that
there be a provision in the regulations
that would allow the operator to desig-
nate a corporate agent for service of
process, to whom all cessation orders
and notices of violation could be "im-
mediately sent." The Office has decid-
ed not to include this suggested provi-
sion. Section 843.14(c) provides for
designation of an agent for service, but
service on the designated agent is op-
tional. The Office does not have to
serve the designated agent if, for in-
stance, it has served - the person in
charge of the operation as. provided in
§ 843.14(a)(1). It would be a burden on
inspectors in the field to require them
to "immediately send" a copy of each
notice or order to the designated

agent. The Office believes that the op-
erator should be able to rely on its
own employees and agents to inform it
promptly of the issuance of citations.
If requested, the Office would usually
mail copies, as a courtesy, to a central
office 6f the permittee. But this
should not be required or be made
part of service.

§ 843.15 Informal public hearing.
Subsection (a) was modified to pro-

vide that the informal public hearing
may be held at or near the mine site
or at any other location acceptable to
the person to whom the notice or
order was issued. The Office will nor-
mally hold the hearing at the regional,
district or field office closest to the
mine site. However, if requested by the
operator or any other interested
person, the Office will consider hold-
ing the hearing at another location.

Subsection (a) was also modified to
clarify that a notice or order which ex-
pires under this Section, like a notice
or order which is terminated, is valid
for the period during which it was in
effect. This is to be contrasted with a

-notice or order which is vacated, A va-
cated notice- or order is treated as
though it never existed, whereas a
notice or order that expires or is ter-
minated counts as a violation for pur-
poses of penalty assessment (Part
845), pattern of violations (§ 843.13).
and history of previous violations
(§ 845.13(b)(1)). A notice or order
which is vacated is not counted for
these purposes.
I Subsections (c) and (d) were deleted
because, though the Office believes
the procedure set forth therein is ten-
tirely appropriate, the Office has de-
cided td schedule informal public
hearings in all cases except where the
permittee/operator waives the hearing
in writing.

Subsections (e)-(i) have -been relet-
tered as (c-(g).

New subsection (c) was revised to
delete the requirement for a five-day
notice of the hearing. Because of the
economic -impact of cessation of
mining, the- Office will, if requested,
hold the hearing as soon as practicable
after issuance of the notice or order.
This may mean a five-day notice
cannot always be given.,

One commenter suggested that citi-
zens should have a right to an infor-
mal hearing, particularly where the
notice of violation or cessation order
relates to. a condition or practice of
which the citizens had formally com-
plained. The Office believes that the
proposed language should-be retained
and that no change is necessary. A fair
reading of the Act and the legislative
history indicates that informal public
hearings were intended to limit the
time that mining could be ceased with-
out some form of hearing. Citizens

have other effective means of commu-
nicating with the Office regarding no-
tices of violations and cessation orders.
They can request an informal meeting
with the Office to discuss their con.
cerns or may, if a citizen's complaint
was filed, request review pursuant to
§ 842.15.

One commenter urged that Informal
review should be provided for notices
of violation not requiring cessation of
mining. The commenter said that the
operator is faced with the choice of ac-
cepting the notice without any chance
to explain his or her side or to go into
an involved and expensive hearing
procedure.

The" Office has retained the pro-
posed language. Section 843.15(a) fol-
lows the mandate of § 521(a)(5) of the
Act, which only requires the Office to
provide such informal public hearings
for notices' or orders requiring cessa-
tion of mining. Reviews for this type
of notice or order are necessary due to
the substantial ,potential economic
consequences to the operator caused
by cessation of operations. The Act
does not contemplate imposing upon
the Office the administrative burden
of holding informal public hearings
for every notice of violation issued.
The operator is encouraged, however,
to attempt to reach an Informal'reso-
lution of the issue by contacting the
inspector or his supervisor to discuss
the operator's concerns. If persuaded
that the notice was issued in error, the
inspector may modify or vacate the
notice of violation.

One commenter stated that the re-
striction upon the later use of evl-
dence or statements made at an infor-
mal public hearing should be deleted
because It would.encourage a party at

-such an informal hearing to give dis.
honest testimony. It Is equally prob-
able that operators will be more
honest and forthright concerning vio-
lations if they know that what they
say cannot be used-against them later.
The principle is based on the general
rule that evidence of statements made
at settlement negotiations may not be
introduced in subsequent court pro-
ceedings. The Office believes that the
concept in proposed § 843.15(j) should
be retained. Language was added to
clarify that the limitation is not in-
tended to prevent use by a party, in a
later proceeding, of evidence he or she
furnished in an informal hearing,

Section 843.150) in the proposed
regulations was deleted in the final
regulations, and its contents were
moved to §§ 843.15(a) and 843.15(i) for
an overall improvement in the organi-
zation of the section on informal
public hearings.
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§ 843.17 Failure to give notice and lack of
information.

One ommenter stated that a notice
or order should be vacated if it is de-
termined that, even though there was
a violation. OSM did not have suffi-
cient information to conduct an in-
spection. He -believed that Federal au-
thorities should be required to comply
with their own regulations, and that if
his suggestions were adopted, frivolous
proceedings would be avoided or mini-
mized.

The Office believes that the pro-
posed language in § 843.17 should be
retained. If a violation exists, the in-
spection cannot be said to be frivolous,
and if there is no violation, there is
nothing to abate. More importantly,
the purpose of the procedure outlined
in § 521(aXl). upon which § 842.11(b) is
based, is to define the circumstances
in which the Office will defer to the
State regulatory authority. It was not
intended to benefit the permittee/op-
erator. Where there is a violation, it
would violate the spirit of the Act to
vacate the notice or order simply be-
cause it was found that OSN did not
have sufficient information under 30
CFR 842.11(bXl)(i) and (2) to justify
an inspection, particularly in situa-
tions where there is no State regula-
tory authority (30 CFR
842.11(bX)(iiXA)) or where there is
an imminent hazard or harm. The
Office is charged with enforcement of
the Act and may conduct inspections
under § 842.11(d) on a random basis
and without prior notice. Further,
while § 842.11(c) requires a minimum
number of inspections where OSM is
the regulatory authority, it places no
limitation on the maximum number,
so that inspections may be conducted
whether or not they are based on spe-
cific information.

The reference to administrative
review proceedings was omitted be-
cause the regulation should apply in
all proceedings, not just administra-
tive proceedings.

§ 843.18 Inability to comply
Several commenters felt an order to

show cause, cessation order or notice
of violation should be vacated if there
was £ technological "inability to
comply." The Office did not accept
this comment. The Act and the regula-
tions require that certain performance
standards be met, and there is no
reason tQ believe that these standards
are technologically impossible to meet.

However, when an operator violates
the Act or the regulations, it may be
technologically impossible to undo the
damage. If this is so, there may be no
way to require "remedial action" or
"affirmative obligations," which pre-
suppose that it is technologically pos-
sible to ameliorate the situation. How-
ever. the fact that the damage cannot
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be undone Is not a good reason for va-
cating the citation. As discussed
above, when a citation is "vacated," it
is treated as though It has never been
issued and no penalty Is assessed. A
notice or order Is "termInated" when
all required remedial actions and af-
firmative obligations have been accom-
plished. If an operator has caused
damage which cannot be undone and
for which no remedial action or af-
firmative obligation can be prescribed,
the citation must be terminated (not
vacated). However, a penalty will be
imposed In such a situation and the
violation will remain In the operator's
file.

One commenter suggested that
there could be short-term Inability to
comply due to weather problems, ma-
terial shortages and so forth. In such
cases, the operator may request an ex-
tension of time for abatement, subject
to the 90-day limit on the abatement
period. Force majeure may provide an
exception to the 90-day rule, but there
is nothing in the Act or the legislative
history so Indicating.

A comment was -made that 1843.18
should be deleted because there might
be circumstances where vacating a
notice or order is in the best interests
of all parties. As discussed above, a
notice or order can be terminated if all
possi'ble remedial -actions have been
taken. If a violation has occurred,
there would be no Justification under
the Act for vacating It.

A commenter said that nability to
comply should not be the basis for sus-
pension or revocation of a permit, be-
cause there may be only one insub-
stantial requirement which cannot be
met. As discussed above, the Office
knows of no part of the Act or the reg-
ulations. whether or not "substantial",
that cannot be compiled with. The-
fear that a permit might be revoked
for failure to do some Insignificant but
impossible thing Is unfounded.

§ 843.19 Injunctive relief
Commenters questioned whether the

Attorney General should be able to
seek injunctive relief where an opera-
tor violates an order of an "authorized
representative of the Secretary" (as
opposed to an order of "the Secre:
tary"). Section 521(c) provides that
"the Secretary" may request injunc-
tive relief. The commenters argued
that permitting only the Secretary to
request injunctive relief would prevent
the Office from seeking Injunctive
relief to enforce erroneous or Invalid
orders issued by authorized repre-
sentatives of the Secretary before the
permittee could avail himself of his
administrative remedies. Also. it was
pointed out that 521(a) uses the word
"Secretary" as well as "authorized rep-
resentative of the Secretary," and that

15305

when the Act says "Secretary" this
should be taken literally.

"Secretary" and "authorized repre-
sentative of the Secretary" are used
interchangeably In § 521 and elsewhere
in the Act To read "Secretary" literal-
ly would cause anomalous and imprac-
tical results. For example. §521(a2)
of the Act states that where "the Sec-
retary" finds that a cessation order
will not completely abate the inm-
nent danger. "the Secretary" shall
impose affirmative obligations. If this
were read literally, the Secretary of
the Interior would have to visit per-
sonally the minesite to make this de-
termination. a result Congress obvi-
ously did not Intend. The smme anoma-
lous result would occur if "Secretary"
were read literally in 521(c) of the Act
regarding Injunctions. This is because,
as a practical matter, the Secretary
does not personally issue orders relat-
Ing to enforcement.

A permittee cannot ignore any order
or decision while appealing it. If the
permittee wants a stay. he may apply
for the stay via the temporary relief
provisions In the Act (§ 525(c) and
§ 526(c)).

PART 845-CIVIL PENALTIES

SroArvay a =0ar Ses. 102.. 20L
501(b). 517, 518, 521. 523 and 525 of Pub. L.
95-87. 91 StaL 448. 449. 468 498. 499. 504.
510. and, 511 (30 U.S.C. 1202. 1211. 1251.
126T. 1268. 1271 1273 and 1275).

The basis and purpose of this part
are discussed generally in the pream-
ble to the proposed regulations, 43 FR
41796-41797 (September 18, 1978).

§ 845.12 When penalty will be assessed
One commenter asked that regard-

less of whether the notice of violation
Is assigned 30 points dr less, violations
caused by conduct characterized as
reckless, knowing, or intentional
should automatically trigger a fine. As
mentioned in § 845.12, In -determining
whether to assess an under-31 point
penalty, the Office takes Into account
the four statutory criteria, including
negligence and good faith In compli-
ance. As a matter of policy, the Office
currently assesse discretionary penal-
ties In cases of reckless or willful mis-
conduct or lack of good faith in com-
plying.

A corumenter objected to the use of
30 points as the cut-off number above
which penalties are mandatory for no-
tices of violation, and requested an ex-
planation of how the point system was
devised and how the 31-point figure
was arrived at. The commenter stated
that the point system is "without any
rational basis".

The Office believes that use of a
point system Is the only adequate way
to achieve rational and consistent as-
sessments. The point system was mod-
eled after the one developed and suc-
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cessfully used by MSHA. The points
assigned for various categories of vio-
lations -were' chosen by. considering
what penalties would be appropriate
for numerous types -of hypothetical
violation situations. Careful thought
was given to the weight that should be
given to the various criteria required
to be applied in determining penalties,
and how these criteria should be de-
fined. The 31-point threshold for man-
datory penalties was chosen because a
violation of that magnitude, was'
judged serious enough to warrant a
mandatory penalty.

The Office plans to develop further
guidance regarding the application of
the point system which will greatly in-
crease the consistency and predictabi-
lity of penalty assessments. Further-
more, the Office will review the oper-
ation of the point system as applied to
particular cases to determine whether
further modification should be made.

A commenter noted that in the ini-
tial regulations, the preamble stated
that the 30-point number would be
used to determine whether a penalty
would be assessed, while under the
proposed regulations the determina-
tion as to whether to assess a penalty
for an under-30 point violation is de-
terminedby considering the four stat-
utory criteria-history of previous vio-
lations at the particular operation, se-
riousness, negligence; ahd demonstrat-
ed good faith in attempting to comply

- after notification of the viblation. The
initial regulations provide that in de-
termining "whether to assess" a penal-,
ty the Office will consider the four cri-
teria (§ 723.11(c) and §723.12(a)). TIs
appears to require-the Office to use
the criteria in the point system tor de-
termine not only- how many points to-
award, but also' whether or not to
assess the discretionary penalty. The
preamble to the 'initial -regulations
contains two contradictory statements
concerning this question. 'In 42 FR
62670, December 13, 19717, Paragraph 7
states flatly that a penalty Will not-be
assesed for a violation of 27 points,
while Paragraph 9 on the same page
states that assessments for violations
under 30 points.- are -discretionary.
Faced with this discrepancy and the"

* plain language of the regulations, the
Office has interpreted §,723.11 and-
§ 723.12 of the-initial regulations to re-
quire use of the statutory criteria in
the point system to determine wheth-.
er to assess a penalty, as follows: (1)
the point system is used- to determine
whether the. violation • exceeds 30
points and (2) if not, the points as-
signed with respect to each- of the four
criteria are: examined to determine,
whether to assess the discretionary
penalty. For example, .if a violation-
was assessed '29 points,% including 10
points for bad faith. in complying,- the

.Office would exercise its discretion to
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assess. The Office feels that, as noted violation shouldn't be counted as long
above, penalties should be. assessed in -as there Is a possibility that the notice
cases of reckless, knowing, or- willful or order might ,be held invalid, This
violations. Therefore the Office did , could occur in a § 525 hearing, a § 518
not adopt the suggestion that~there be hearing or a court proceeding.
no penalty for any under-31 point vio- The Office has interpreted the
lation. phrase "the subject of pending adnin-

The reference in § 845.12 (a) and (b) istrative or judicial review" In
to "a violation contained in" a notice § 723.12(b) of the initial regulations to
of violation'or cessation order was de- cover violations which are the subject
leted. In Issuing notices and orders, of a conference or for which the time
the Officemuses a form which contains, to request review or a conference has
on the first page, information concern- not expired. The new language makes
ing the operator and the site and, this interpretation clear. It should be
giving the Identification number of noted that the exception applies only
the notice or order. Each violation for with respect to review of the notice or
which a notice of violation (or order) order, not the penalty. Thus, If a § 525
is to be- issued.is described in a sheet hearing has been held, and the time to
attached to the first page. To save in- appeal has expired, the violation will
spector time, the first page is not filled be counted as previous history even If
out separately for each . violation; a § 518 hearing has been requested.
rather, all violations are attached. to Several commenters requested that,
one first page. Nevertheless each viola- in determining- points for the history
tion is treated as a separate notice of of previous violations, violations for
violation or cessation order and the which-the Office in Its discretion has
Office's forms so provide. The term decided not to assess a penalty should
"violation contained in" a notice or not be counted, One commenter stated
order referred to this manner of writ- that § 845.13(b)(1)(l1) would force the
ing up violations. The Office deleted operator to request a hearing to avoid
the term because it is not used else- being credited with a violation it did
where and could lad to confusion, not commit but for which It was not

One commenter felt there was no assessed a penalty. Since only 1 point,
provision or allowance for any exercise Is assessed for a notice of violation and
of discretion by the regulatory author- - 5 points for a cessation order, It seems
ity to educate the operator. This is not doubtful that this is a likely course of
accurate. First, § 845 does provide a action. If the permittee/operator feels
"grace period" for less. serious viola- there was no violation, he can infor-
bions in the form of discretionary as- mally request the Office to vacate the
sessment of penalties under.30 points. NOV or CO. If the Office does not

. To- date, for more than 35 percent of agree with him, he must decide wheth-
all notices of violation, the Office has er or not to cdntest the notice or
assessed no penalty. Where the viola- order. In any event § 518(a) requires,
tion s 'serious (over 30 'points) or in- that consideration be given to the per.
tentional, or where it results in a ces- mittee's history ,of previous violations
satlon order, It should be assessed, as at the particular operation in deter-
the regulations provide. Second, there mining the amount of the penalty
is no need for more time to educate Therefore, the requested change
operators. The Act has been in effect would be unlawful, since the violation
since. August 3, 1977-one year and did occur even though the penalty Was
eight months; the interim regulations not assessed. '

have been in effect for one year and One commenter recommended that
three months; and If the State pro- tonnage be taken into account in the
gram differs from the permanent pro- point system to allow for fairer treat-
gram regulations, the State will have a ment of the small operator. MSHA is
considerable period of time to "edu- required to consider production ton-,
cate" operators about the parts-of the nage in determining penalties 'under,
State program that differ from - the the, Mine Safety and Health Act, How.
permanent . regulations . before -the ever, Congress omitted production ton,
State program goes into effect. There- nage from the criteria to be considered
fore, no change was made in response in the Act. Therefore, the Office be-

Sto this comment. , - -lieves .that Congress did not wish to
have different penalties for small op.

§ 845,13 Point system for penalties. erators.
Section 845.13(bX1) (i) and (ii) were The commenter argued that small

rewritten as a new subsection (I) to operators produce less environmental,
shorten- and clarify the regulation.. harm. This fact, if true, will be taken.,
The purpose of these, subsections, Into account under the "seriousness"
which were based on §,723.12(b) of the criterion contained In § 845.13(b)(2),
interim regulations, is to give the oper- Several commenters objected to at-.

- ator a'chance to. exhaust his adminis- • tributing the actions of all persons on .,'.

trative and judicial remedies before 'the minesite to the permittee or opera.
having-, the violations counted as -"pre- 'tor. They argued that industry cannotI;
vious history.". The idea is that -the prevent employees from disregarding
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company instructions. To relieve the
operator of responsibility for the ac-
tions of persons working on the site, as
suggested by the commenter, would
prevent effective enforcement of the
Act. Every operator or permittee is re-
sponsible for the actions of its employ-
ees and its contractors and can take-
steps to assure that they obey the law.
If this comment were *accepted, compa-
nies could exempt themselves from re-
sponsibility for compliance by the
simple expedient of issuing a memo,
never intended to be enforced, in-
structing its employees or instructors
to obey the-law.

However, as some commenters point-
ed out, deliberate employee sabotage
can occur, and this should be consid-
ered in determining the penalty. Ac-
cordingly, the Office has modified
§ 845.13(bX3)(iiD so that deliberate
acts of sabotage, if proven, can be con-
sidered in calculating the points to be
assigned for negligence.

One commenter asked that rapid
compliance be defined to mean that
the permittee/operator took extraor-
dinary measures to abate or that
abatement was achieved before the
time set for abatement. The Office re-
jected this idea. Under the point
system, up to 10 points are taken off if
the operator complies rapidly. There
are cases where inspectors are overly
generous in setting the abatement
period. In such a case the inspector is
in effect "giving" the operator a penal-
ty'-reduction of as much as $1,000 or
more when the operator was in fact
doing nothing unusal to come into
compliance. Therefore, it is important
to include in the definition of rapid
compliance the concept that the oper-
ator must do something extraordinary
to earn the reduction in penalty.

In § 845.13(b)(4),, references,'to bad
faith were deleted because, as -dis-
cussed below, the mandatory $750/day
minimum penalty for failure to abate
is sufficient, and to give points for bad
faith as well is punishing twice for the
same office. Also, § 845.13(b)(4) was
amended to clarify that the Office
may modify an assessment where, be-
cause of the length of the abatement
period, it was not possible to consider
"good faith."

§ 845.14 Determination of amount of pen-
alty.

Various comments were received
concerning the size of the penalties
provided- for in the present 'system.
One commenter argued that as long as
it is Inore expiensive to comply than to
pay the fine, the permittee or oper-
ation will chose to pay the fine and
continue to *violate. This argument
would have'merit except that the Act
provides very strong 'disincentives to
t1i tactic: (1) revocation or suspen-,
siofh of the permit for pattern of viola-

tions; (2) cessation order for failure to
abate; and (3) minimum $750/day fine
for failure to abate. Also, a system
that ties the civil penalty to the cost
of compliance Is very difficult to
devise and administei and would be
impractical given the volume of en-
forcement actions under the Act. For
these reasons, the Office decided not
to consider the cost of compliance In
dtermining the civil penalty.

Many commenters asserted that the
point system results In penalties that
are too high, or that do not reflect the
seriousness of the violations. The
Office knows of no basis for this asser-
tion. Indeed, It has been suggested to
us that certain States may assess
higher penalties for comparable viola-
tions. However the Office plans to

*evaluate the operation of the system
and will modify it in the future if ap-
propriate.

An assertion was also made that
MSHA's penalties are one-quarter as
high. The Office feels that the point
system results in penalties which are
appropriate for the violations in-
volved. MSHA assesses penalties for
different violations, and one cannot
determine whether OSM's penalties
are appropriate by comparing OSM's
fines with MSHA's.

One commenter asserted that seri-
ousness and good faith are not taken
into consideration by the Office in as-
sessing penalties. There is no basis for
this. The commenter may be confused
by the fact that the Act requires the
assessment to be made within 30 days
after issuance of the notice of viola-
tion or cessation order, even though
the abatement period may extend
beyond that time. Good faith cannot
be considered until abatement has
been accomplished. Where considera-
tion of good faith is impractical be-
cause of the length of the abatement
period, the regulations (§ 843.13
(b)C4)(ii) of the permanent regula-
tions and § 723.13(e)(ll) of the intitial
regulations) expressly provide for a re-
calculation. There have been numer-
ous instances under the interim regu-
lations in which an assessment has
been modified to account for good
faith after Issuance of the assessment.

Another commenter. concerned with
what he felt was the harshness of the
Office's civil penalty assessment
schedule, asked whether the Office

"could give the State Land Rehabilita-
tion Advisory Board authority to
assess penalties. It was not clear
whether the commenter wanted to
have the Board assess penalties under
a State program or under programs
enforced by OSM. If the latter, the
comment cannot be accepte'd because
the Act requires penalty assessment
by the Secretary and It would not be
lawful to delegate this authority to a
State agency or to the Board suggest-

ed by the commenter without statu-
tory authorization. The Office might
be able to set up a committee to give
nonbinding advice concerning penal-
ties but has no present intention to do
SO.

With regard to a State program, the
comment is, in effect, a premature re-
quest for a ruling on whether a certain
arrangement will be approved as part
of a State program. The Office prefers
to consider such a question in connec-
tion with a review of the entire State
submission.

Accordingly. the Office decided not
to make any of the changes suggested
by the commenters

§ 845.15 Assessment of separate violations
for each day.

Subsection (c) as proposed was
transferred to subsection (a). Several
commenters wanted the Office to omit
this subsection, which provides that a
minimum of two days be assessed for
any 70-point violation existing fpr two
days or longer. The commenters felt
that this requirement was unjustified.
arbitrary and excessive.

The Office believes, however, that
this subsection should be retained as
proposed. Section 518 of the Act pro-
vides that a daily penalty may be as-
sessed for any continuing violation.
This regulation is an exercise of that
discretion. It Is designed to ensure
that major violations will incur stiffer
penalties. A 70-point violation is ex-
tremely serious.

In another comment on the same
subsection, a commenter felt that the
history of previous violations should
not be considered in connection with
violations of greater than 70 points
that continue for more than two days.
The commenter felt that the daily as-
sessment should be related solely to
the particular violation and that it
would be unfair to consider the record
of the violator.

The Office has decided to retain the
language as proposed. If the history
points were not included, the 70-point
cut-off would be rendered meaning-
less, since the total of all other possi-
ble points is less than- 70. History
points are based on recent conduct at
the same surface coal mining oper-
ation, and indicate that the permittee/
operator is aware of the Act, regula-
tions and enforcement provisions. The
permittee/operator who repeatedly
operates in an unlawful manner obvi-
ously needs more prodding, hence the
stiffer penalty. The 70-point threshold
was established specifically so that
history would be a contributing factor.
Because the history of previous viola-
tions s such a valuable indicator, it
would not make sense to elliinate it
and to drop the cut-off to a lower
point. Also § 518(a) of the Act requires
history to be taken into account in de-
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termining the amount of the penalty,
which probably means it must be
taken into account in § 845,15(c).

Sections 845.15(b)(1) and (2) were
amended to clarify and simplify the
language concerning the mandatory
day-by-day penalty pursuant to
§ 518(h), where the obligation to abate
has been suspended by the Office of
Hearings and Appeals or a court pur-
suant to § 525(c) or § 526(c) of the Act.

Two commenters requested that
§845.15(b) be modified back to the
concept of the initial regulations: that
the daily penalty for failure.to abate
be the amount assessed or $750,
whichever is greater. The Office decid-
ed to retain § 845.15(b) as proposed,
which returns to the statutory. lah-
guage. Section 518(h) of the Act pro-
vides that the operator shall be as-
sessed a civil penalty "of not less than
$750" for each day during which hffe
failure to abate continues. This pro-
vides additional flexibility which the
Office feels is valuable to prevent un-
justifiably high penalties. ,

A new subsection (c) was added to
clarify the manner in which both the
mandatory $750/day penalty for fail-
ure to ,abate and the discretionary
penalty for continuing violations will
be assessed, and to provide for reas-
sessment to take account of good faith
compliance or other facts not available
at the time the initial assessment was
made. As in the case of. good faith
points, the mandatory $750/day penal-
ty and the discretionary penalty for
continuing violations cannot properly
be finally assessed until after the vio-
lation is abated. The new subsection
(c) provides for authority for reassess-
ment.

§ 845.16 Waiver of use of formula to de-
termine civil penalties. ,

One commenter requested clarifica-
tion regarding to whom a request for a
waiver should be made , and under
what circumstances.- The ,Office be-
lieves that no clarification is neces-
sary. The request must be made to the
Director, and anyone may make it.
The commenter pointed out that the
ten-day limit is needlessly short. The
Office agrees and has extended the
time limit to fifteen days. ,

In a related comment, it Was suggest-
ed that there be specific regulations
explaining when the Director could
waive the point system. The Office de-
cided not to try to set more specific
criteria for when the formula could be
waived. While the point-system gener-
ally works very well. under the initial
program the Office has found that it
can generate penalties that are too
high or low under certain circum-
stances. It is impossible to foretell
what situations these might be. There-
fore, a waiver clause, is needed, and
there should be a criterion for- a
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waiver to prevent unfair and inconsist-
ent waivers. An unrestricted waiver is
undesirable because it -Undercuts the
entire point system approach and
leaves the Office and the administra-
tive law judges without guidance in as-
sessing penalties.

The standard for waiver proposed in
§ 845.16(a) was the same as that con-
tained in the Initial regulations. The
Office has found that this standard is
unworkable In practice and -has re-
placed it with a more useful standard.
Under the new standard, the point
system will be' waived only where,
taking into account exceptional fac-
•tors present in the particular case, the
penalty is demonstrably unjust. The
Office expects waivers to be rarely
granted under this standard.

One commenter requested that the
Office delete the requirement in
§ 845.16(a) that prevents the Director
from waiving the use of the formula to
reduce the proposed assessment on the
basis that the penalty could be used to
abate the violations. The commenter
suggested that- this proposed sentence
does n6t promote the purposes of the
Act In that It is punitive and diverts
capital otherwise available- for abate-
ment.

Congress established penalties as a
tool, with which to achieve the pur-
poses of the Act. It authorized penal-
ties in addition to an abatement re-
quirement, as an incentive for surface
coal mining operations to' achieve and
maintain compliance. The Office be-
lieves the clause in § 845.16(a) is appro-
priate and did not accept the com-
ment.

In another related comment, a corn-
menter asked whether the Director is
bound to consider the statutory crite-
ria of § 518(a) of the Act even though
he has elected to waive the use of the
formula set forth in § 845.13. The com-
menter noted that § 518(a) of the Act
requires that "consideration shall be
given" to certain specific factors in.de-
termining the amount of the penalty
assessment. The commenter believed
that the' statutory directive requires
the Director to consider those factors
despite his election to waive the use of
the formula, and he urged that
§ 845.16 be modified to make this clear.
The Office agrees with this comment
and has modified § 845.16(b) accord-
ingly.

§ 845.17 Procedures for assessment of civil
penalties.

A new subsection (c) was added to
clarify how modifications of assess-
ments should be served.

§845.18 Procedures for assessment con-
ference.

The entire § 845.18 was reorganized
and- renumbered. Subsection (a)- was
modified to clarify that a conference

can be held for a modification of an
assessment (except a modification re-
sulting from a conference). The last
sentence of subsection (a) as proposed
was deleted as redundant.

A suggestion was made that assess-
ment conferences not be open to "any
person" who wished to attend, as
§ 845.18(b)(4) provides., This comment
was rejected because It would limit the
right of citizens to participate in the
conference. The Office Is obligated
under § 102(1) of the Act to assure that
"appropriate procedures are provided
for the public participation
in... enforcement of the regula.tions."

The renumbered subsection (b)(4)
was modified to provide that the, ap-
proval of the Director or his designee
is needed if the proposed penalty Is
raised, not only if It is lowered.

The renumbered subsection (d) pro-
vides that if a settlement agreement is
signed, but then payment is not re-
ceived, It may be rescinded by the
Office, in which case the conference
officer may proceed as if there had
been no settlement and determine
whether the' penalty should be recal-
culated. This was a change from the
proposed draft, which provided that
the originally proposed penalty would
be reinstated after rescission of a set-
tlement agreement. The Office feels
that it would be unfair to impose that
penalty automatically if the Office be-
lieves It is actually too high or too loW."

A new subsection (f) was added to
provide that evidence of statementl'
made or evidence produced at a con.
ference shall not be introduced as evi-
dence or to impeach a witness at a
later formal review proceeding. The
basis for this type of provision Is dis.
cussed above with respect to 30 CFR
843.15 (informal public hearing).

§ 845.19 Request for a hearing.
Several commenters questioned

whether appeal of the penalty assess-
ment and paymeht of the penalty into
escrow should be required before ter-
mination of the assessment confer-
ence. The proposed regulations re-
quired payment of the proposed penal-
ty into escrow within thirty days after
the proposed assessment was issued; If
a conference was scheduled, the penal-
ty hearing would be deferred pending
completion of the conference. This
was a modification from the Initial
program, which provides that the
appeal and payment into escrow must
occur within fifteen days after comple-
tion of the conference. The change
was made to conform with the 'appar-
ent requirements of § 518(c) of the
Act, which states that the assessment
must be made within thirty days of
the date of issuance of the notice of
violation or cessative order, and that

'the penalty must be appealed and paid
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into escrow within thirty days ater
the assessment.

Based on our experience with assess-
ments, we now believe § 845.19 as pro-
posed would cause hardship in a large
number of cases. This is principally be-
cause many assessments are issued
before the end of the abatement
period (which may be as long as ninety
days) and therefore must be proposed
without considering the good faith cri-
terion required to be considered under
§ 518(a) of the Act.

The conference procedure insures
the Office of correct assessments by
taking into account good faith and'auy
other relevant information. This pre-
vents the underpayment or overpay-
ment of the penalty into escrow, and
provides a much greater measure of
due process to the operator who is as-
sured of an opportunity to be heard
and to obtain a correction of the pen-
alty before having to put his money
into escrow.

Further, the proposed § 845.18 and
§ 845.19 would have caused consider-
able administrative waste and inconve-
nience by forcing operators to request
hearings even though a conference
might resolve the dispute. Therefore,
to assure that the conference proce-
dure will be held after the abatement
date. and that the operator will be
given an opportunity to tell his story
and secure a correction of the penalty
before paying it into escrow, § 845.18
and .19 have been modified. They now
provide that the conference shall be
completed within sixty days after the
abatement date, that the conference
officer has thirty days to decide the

issue, and that the appeal and pay-
ment into escrow must be made thirty
days after completion of the confer-
ence.

SUBCHAPTER M-TRAINING PRO-
GRAMS FOR BLASTERS AND MEM-
BERS OF BLASTING CREW: CERTIFI-
CATION PROGRAMS FOR BLAST-
ERS

The Office has determined that the
proposed regulations In subchapter M
should be substantially changed for
the following reasons:

(1) to make affected portions con-
sistent with the Uniform Guidelines
for Employee Selection Procedures, 43
FR, 38290 (August 25, 1978);

(2) to provide an appeals system for
decisions on suspension and revocation
of certifications consistent with 43
CFR Part 4, and Section 526(a) of the
Act;

(3) to limit office requirements for
training, examination, and certifica-
tion so that only those requirements
necessary to implement the Act are
imposed; and

(4) to eliminate duplication of effort
and to apportion more appropriately
responsibility in developing and ad-
ministering training and certification
programs for persons engaging In or
directly responsible for blasting or use
of explosives in surface coal mining
operations.

Some of these changes are the result
of public comment: others are not.
Thus, in light of the substantive
changes to this Subchapter, and in
keeping with the spirit of Executive

Order 12044 (March 23, 1978) to pro-
vide for receipt and consideration of
public comment In promulgating final
regulations, the Office has decided to
publish a revised text of the entire
Subchapter M as proposed regulations
and to request public comment. States
will be allowed six months after publi-
cation of final regulations for Sub-
chapter M to submit programs for
training, examining and certifying
blasters.

REGULATION DRAFTERS

The permanent program regulations
- have been drafted by a large profes-

sional staff in the Office of Surface
Mining and on detail from other Fed-
eral agencles.-Preparation of the regu-
lations has been under the responsibil-
ity of Walter Heine, Director, Office
of Surface Mining. Paul Reeves.
Deputy Director, supervised the staff
which drafted the regulations. OSM
Assistant Directors have been respon-
sible for the preparation and content
of the following individual Sub-
chapters:

-David R. Maneval, Assistant Direc-
tor, Technical Services and Research-
Subchapters G, J, and K

-Carl Close, Assistant Director,
State and Federal Programs-Sub-
chapters C, D, and F

-Richard Hall, Assistant Director,
Inspection and Enforcement--Sub-
chapters A and L

Date: March 5, 1979.

JA=u A. JospiL
Acting Secretary

of the Interior.
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[4310-05-M]
In consideration of the foregoing, 30

CFR Chapter VII is amended as fol-
lows:-

1. Certain existing parts of 30 CFR
Ch. VII are recodified into sub-
chapters as follows:

a. Parts 700, 705, and 706 are recodi-
fled as a. new Subchapter A-General.

b. Parts 710, 715 through 718, 720
through 723, and 725 are recodified as
a new Subchapter B-Initial Program
Regulations.

c. Part 890 is recodiffed as a new
Subchapter S-Mining and Mineral
Research Institutes.

2. The following existing parts of 30
CPR Ch. VII are redesignated and re-
codified into subehapters as follows:

a. Part 830 is redesignated as Part
865 and recodified in a new Sub-
chapter P-Protection of Employees.

b. Part 740 is redesignated as Part
735 and recodifled in a new Chapter
C-Permanent Regulatory Programs
in States.

3. Part 700 is revised to read as set
forth below.

4. The following new parts are added
to 30 CFR Ch. VII as set forth below*

a. Parts 701 and 707 are added to
Subchapter A.

b. Parts 730-733 and 736 are added
to Subchapter C.

c. A new Subchapter D consisting of
Parts 740-745. -

d. A new Subchapter F consisting of
Parts 760-762, 764, 765, and 769.

e. A new Subchapter G consisting of
Parts 770, 771, 776, 778-780, "782-788,
795.

f. A new Subchapter J consisting of
Parts 800, 805, 806-809.

g. A new Subchapter K consisting of
Parts 810, 815-820, 822-828.

h. A new Subchapter L consisting of
Parts 840, 842, 843, and 845..

5. Subchapter R-Abandoned Mine
Lands Reclamation which was added
October 25, 1978 (43 FR 49932) re-
mains in place.

6. As amended, the table of contents
for 30 CPR Chapter VII reads as fol-
lows:
CHAPTER Vii-OFFICE OF SURFACE MINING

RECLAMATION AND ENFORCEMENT, DE-
PARTMENT, OF THE INTERIOR

Subchapter A--General
Parts
700--General
701-Permanent Regulatory Program.
705-Restriction on financial interest of!

State employees.
706-Restriction on financial interests of

Federal employees.
707-Exemption for coal extraction incident

to Government-financed highway or
other construction.

Subchapter B-4nlflal Program Reguitilons"

110-Inital regulatory program.
715--General Performance.
716-Special performance standards.

RULES AND REGULATIONS

717-Underground mining general perform-
ance standards.

718-Adoption of State standards.
720-State enforcement activities.
721-Federal inspections.
722-Enforeement procedures.
723-Civil penalties.
725-Reimbursements to States.

Subchapter C-Permanent Regulatory Programs
for Non-Federal and Non-indian Lands

730--General Requirements.
731-Submission of State programs,
732-Procedures and criteria for approval or

disapproval of State program submis-
sions.

733-Maintenance of State programs and
procedures for substituting Federal en-
forcement of State programs and with-
drawing approval of State programs.

735-Grants for program development and
administration and enforcement.

736-Federal program for a State.

Subchapter D--Federal Lands Program

740-General requirements for surface coal
mining and reclamation operations on
Federal lands.

741-Permits.
742-Bonds and liability insurance on Fed-

eral lands.
743-Inspections, enforcement and civil pen-

alties-Federal lands.
744-Performance standards for Federal

lands.
745--State-Federal Cooperative Agreements.

Subchapter F-Areas Unsuitable for Mining

760-General.
761-Areas designated by Act of Congress.

-762--Criteria for designating areas as un-
suitable for surface coal mining oper-
ations.

764-State processes for designating areas
unsuitable for surface coal mining oper-
ations.

765-Designating lands unsuitable for sur-
face coal mining operations under-a Fed-
eral program for a State.

769-Petition process for designation of
Federal lands as unsuitable for all or
certain types of surface coal mining op-
erations and for termination of previous
designations.

Subchapter G-Surface Coal Mining end Reda-
motion Operations PermIts and Coal Explo-
ration Systems Under Regulatory Programs.

770-General requirements for permit sys-
tems under State programs.

771-General requirements for permits and
permit applications.

,776-General requirements for coal explora-
tion.

778-Surface mining permit applications-
minimum requirements for legal, finan-
cial, compliance, and related informa-
tion.

779-Surface mining permit applications-
minimum requirements for informati6n
on environmental resources.

780--Surface mining' permit application-
minimum requirements for reclamation
and operations plan.

782-Underground mining permit applica-
tion-minimum requirements for legal.
financial, compliance and related infor-
mation. -

783-Underground mining permit applica.
tions-minimum requirements for infor-
mation of environmental resources In
the permit and adjacent areas.

784-Underground mining permit applies-
tions-minimum requirements for recla-
mation and operation plan.

785--Requirements for permits for special
categories of mining.

786--Review, public participation, and ap-
proval or disapproval of permit applica-
tions and permit terms and conditions.

787-Administrative and judicial review of
decisions by regulatory authority on
permit applications.

788-Permit reviews, revisions, and renewals
and transfer, sale and assignment of,
rights granted under permits.

795-Small Operator Assistance.

Subchapter -Bond and Insurance Require-
ments for Bonding of Surface Coal Mining
and Reclamation Operations

800-General requirements for bonding of
surface coal mining and operations
under regulatory programs.

805-Amount and duration of performance
bond.

806--Form, conditions, and terms of per-
formance bonds and liability insurance.

807-Procedures, criteria and schedule for
release of performance bond.

808-Performance bond forfeiture criteria
and procedures.

809-Bonding and insurance requirements
for anthracite surface coal mining and
reclamation operations.

Subchapter K-Permanent Program
Performance Standards

810-Permanent program performance
standards-general provisions.

815-Permanent program performance
standards-coal exploration.

816-Permanent program performance
standards-surface mininnk activities.

817-Permanent program performance
standards-underground mining activi-
ties.

818-Special permanent program perform.
ance standards-concurrent surface and
underground mining.

819-Special permanent program perform-
ance standards-auger mining.

820-Special permanent program perform-
ance standards-anthracite mines in
Pennsylvania.

822-Special permanent program perform
'ance standards-operations in alluvial

valley floors.
823-Special permanent program perform

ance standards-operations on prime
farmland.

824-Special permanent program perform-
ance standards--mountaintop removal.

825-Special permanent program perform-
ance standards--special bituminous coal
mines In Wyoming.

826-Special permanent program perform.
ance standards-operations on steep
slopes.

827-Special permanent program perform-
ance standards-coal processing plants
and support facilities not located at or
near the minesite or not within the
permit area for a mine.

828-Special permanent program perform-
ance standards-in sltu processing.
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Subchapter L-Permanent Program Inspection
and Enforcement Procedures

Parts
840-State regulatory authority:. Inspection

and Enforcement
842-Federal inspections.
843-Federal enforcement.
845--Civil penalties.

Subchapter P-Protection of Employees

865-Protection of employees.

Subchapter R-Abandoned Mine Land
Reclamation

870-Abandoned mine reclamation fund fee
collection and coal production reporting.

872-Abandoned mine reclamation funds.
874-Generalreclamation requirements.
877-Rights of entry.
879-Acquisition, management and disposi-

tion of lands and water.
882-Reclamation on private land.
884--State reclamation plans.
886--State reclamation grants.
888-Indian reclamation program.

Subchapter S-Mning and Mineral Research
Institutes

890-Grants for mining and mineral re-
sources research institutes and mineral
research projects.

SUBCHAPTER A--GENERAL

PART 700-GENERAL

Sec.
700.1 Scope.
700.2 Objective.
700.3 Authority.
700.4 Responsibility.
700.5 Definitions.
700.11 Applicability.
700.12 Petitions to Initiate rulemaking.
700.13 Notice of citizen suits.
700.14 Availability of records.
700.15 Computation of time.

Auaoarrr. Sections 102, 201, 304, 405,
407, 412, 501, 510, 512, 515, 516,517,520, 523,
527, 528, 529, 701, 708, 719 Pub. L. 95-87, 91
Stat. 448, 449, 454, 459, 462, 466, 467, 480,
483, 486,495,498,503, 510, 513,514,515,516,
521, 526 (30 U.S.C. -202, 1211, 1224, 1235,
1237.1242, 1251, 1260, 1262, 1265, 1266, 1267,
1270, 1273, 1277, 1278, 1279, 1291, 1298.
1309).

§ 700.1 Scope.
The regulations in Chapter VII of 30

CFR, consisting of Parts 700-899, es-
tablish the procedures through which
the Secretary of the Interior will im-
plement the Surface Mining Control
and Reclamation Act of 1977 (Pub. L.
95-87, 91 Stat. 445 (30 U.S.C. section
1201 et seq.)). Chapter VII is divided
into 13 Subehapters.

(a) Subchapter A contains introduc-
tory information intended to serve as
a guide to the rest of the Chapter and
to the regulatory requirements and
definitions generally applicable to the
programs and persons covered by the
Act.
(b) Subchapter B contains regula-

tions covering the initial regulatory,
program which apply before the appli-

cability of permanent program regula-
tions to persons conducting surface
coal mining and reclamation oper-
ations and other persons covered by
the Act.

(c) Subchapter C sets forth regula-
tions covering applications for and de-
cisions on permanent State programs;
the process to be followed for substi-
tuting a Federal program for an ap-
proved State program, if necessary;,
the process for assuming temporary
Federal enforcement of an approved
State program; and the process for Im-
plementing a 'Federal program in a
State when required by the Act.
_ (d) Subchapter D identifies the pro-
cedures that apply to surface coal
mining and reclamation operations
-conducted on Federal lands rather
than State or private lands and incor-
porates by reference the permit re-
quirements of Subchapter G, the per-
formance bond and insurance require-
ments of Subchapter J, the perform-
ance standards of Subchapter K, the
inspection and enforcement require-
ments of Subchapter L, and the blast-
er's certification requirements of Sub-

,chapter A.
(e) (1) Subchapter F implements the

requirements of the Act for -
(i) Designating lands which are un-

suitable for all or certain types of sur-
face coal mining operations;

ii) Terminating designations no
longer found to be appropriate; and

(III) Prohibiting surface coal mining
and reclamation operations on those
lands or areas where the Act states
that surface coal mining operations
should not be permitted or should be
permitted only after specified determi-
nations are made.

(2) Subchapter F does not include
regulations governing designation of
areas unsuitable for noncoal mining
under the terms of Section 601 of the
Act or the designation of Federal
lands under the Federal lands review
provisions of Section 522(b) of the Act.
The Bureau of Land Management of
the Department of the Interior Is re-
sponsible for these provisions which
will be implemented when promulgat-
ed by regulations in Title 43 of the
Code of Federal Regulations.

(W Subchapter G governs applica-
tions for and decisions on permits for

-surface coal mining and reclamation
opel-ations on non-Indian and non-
Federal lands under a State or Federal
program. It also governs coal explora-
tion and permit application and deci-
sions on permits for special categories
of coal mining on non-Indlan and non-
Federal lands under a State or Federal
program. Regulations implementing
the experimental practices provision
of the Act are also included In Sub-
chapter G.

(g) Subchapter J sets forth require-
ments for performance bonds and

public liability insurance for both sur-
face mining and underground mining
activities.

(h) Subchapter K sets forth the en-
vironmental and other performance
standards which apply to coal explora-
tion and to surface coal mining and
reclamation operations during the per-
manent regulatory program. The regu-
lations establish the minimum require-
ments for operations under State and
Federal programs. Performance stand-
ards applicable to special mining situa-
tions such as anthracite mines, steep
slope mining, alluvial valley floors,
and prime farmlands are included.
(i) Subchapter L sets forth the in-

spection, enforcement, and civil penal-
ty provisions that apply to a State,
Federal, or Federal lands program.

WJ) Subchapter ML sets forth the re-
quirements for the training, examina-
tion, and-certiflcation of blasters.

k) Subchapter P sets forth the pro-
visions for protection of employees
who initiate proceedings under the Act
or testify in any proceedings resulting
from the administration or enforce-
ment of the Act.
(I) Subchapter R sets forth the regu-

lations for the abandoned mine land
reclamation program. These regula-
tions include the fee collection re-
quirements and the mechanisms for
implementing the State and Federal
portions of the abandoned mine land
reclamation program.
(m) Subchapter S sets forth the reg-

ulations that apply to grants for
mining and mineral research institutes
and grants for mineral research pro-
Jects.

§7002 Objective.
The objective of Chapter VII is to

fulfill the purposes of the Act found in
Section 102 in a manner which is con-
sistent 'vith the language of the Act,
its legislative history, other applicable
laws, and Judicial interpretations.

§700.3 Authority.
The Secretary is authorized to ad-

minister the requirements of the Act,
except the following:.

(a) Provisions of the Act that au-
thorize the Secretary of Agriculture to
establish programs for the reclama-
tion of rural lands, Identification of
prime agricultural lands, and other re-
sponsibilities described In the Act.
Regulations promulgated by the Sec-
retary of Agriculture are In 7 CFR;
(b) Provisions of the Act for which

responsibility is specifically assigned
to other Federal agencies, including
the Department of Labor, the Envi-
ronmental Protection Agency, the
Corps of Engineers, the Council on
Environmental Quality, and the De-
partment of Energy; and
(c) Authority retained by the States

to enforce State laws or regulations
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which are not inconsistent with the
Act and this Chapter, including the
authority to enforce more stringent
laid use and environmental controls
and regulations.

§ 700.4 Responsibility.
(a) The Director of the Office of

Surface Mining Reclamation and En-
forcement, under the general'direction
of the Assistant Secretary, Energy and
Minerals, Is responsible for exercising
the authority of the Secretary, except
for the following*.

(1) Approval, disapproval or with-
drawal of approval of a State program
and implementation of a Federal pro-
gram. The Director is responsible for
exercising the authority of the Secre-
tary to substitute Federal enforcement
of a State program under Section
521(b) of the Act.

(2) Designation of lands as unsuit-
able for all or certain types of surface
coal minng operations under Section
522 of the Act and as unsuitable for
noncoal mining under Section 601 .of
the Act; and

(3) Authority to approve or disap-
prove mining plans to conduct surface
coal mining and reclamation oper-
ations on Federal lands.

(b) The Director Is responsible for
consulting with Federal land-manag-
Ing agencies and Federal agencies with
responsibility for natural and historic
resources on Federal lands on-actions
which may have an effect-on their re-
sponsibilities. / -

(c) The States are respons~ble for
the regulation of surface coal mining
andreclamation operations under the
initial regulatory program and surface
coal mining and reclamation oper-
ations and coal exploration under an
approved State program and the recla-
mation of abandoned mine lands
under an approved State Reclamation
Plan on non-Federal and non-Indian
lands in accordance with procedures in
this Chapter.

(d) The Secretary may delegate to a
State through a cooperative agree-
ment certain authority relating to the
regulation of surface coal mining and
reclamation operations on Federal
lands In accordance with 30 CFR Part
745.

(e) The Director, Office of Hearings
and Appeals, U.S. Department of the
Interior, is responsible for the adinin-
istration of administrative hearings
and appeals required or authorized by
the Act pursuant to the regulations in
43 CFR Part 4.

§ 700.5 Dermitions.
As used throughout this chapter,

the following terms have the specified
meaning except where otherwise indi-
cated-
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Act means the Surface Mining Con-
trol and Reclamation Act of 1977
(Pub. L. 95-87).

Anthracite means coal classified as
'anthracite in ASTM Standard D 388-
77. Coal classifications are published
by the American Society of Testing
and Materials under the title, Stand-
ard Specification for Classi cation of
Coals by Rank, ASTM D 388-77, "on
pages 220 through 224. Table 1 which
classifies the coals by rank is present-
ed on page 223. This publication is
hereby incorporated by reference as it
exists on the date of adoption of these
regulations. Notices of changes made
to this publication will be periodically
published by the Office of Surface
Mining in the FEDErAL RE(ISTxER This
ASTM Standard is on file and availa-
ble for inspection at the OSM Office,
U.S. Department of the Interior,
South Interior Buildini, Washington,
D.C. 20240, at each OSM Regional
Office,. District Office and Field
Office, and at the central office of the
applicable State Regulatory -Auithori-
ty, if any. Copies of this publication
may also be obtained by writing to the
above locations. A copy of this publica-
tion will also be on file for public in-
spection at the Federal Register Li-
brary, 1100 'L' St.,.N.W., Washington,
D.C. Incorporation by reference provi-
sions approved by the Director of the
FEERAL- REGrsTER February 7, 1979.

* The Director's approval of this incor-
poration by reference expires on Feb-
ruary 7, 1980.

Coal means combustible carbona-
ceous rock, classified as anthracite, bi-
tuminous, subbituminous, or lignite by
ASTM Standard D 388-77, referred to
and incorporated by reference in the
definition of 'anthracite' immediately
above.
-,Department means the Department
of the Interior.

Director means the Director, Office
of Surface Mining Reclamation and
Enforcement, or the Director's repre-
sentative. %

.Federal lands means any land, in-
eluding mineral interests, owned by
the United States, without regard to
how the United States acquired owner-
ship of the lands or which agency
manages the lands. It does not include
Indian lands. However, lands or miner-
al interests east of the 100th meridian
west longitude owned by the United
States and entrusted to or managed by
the Tennessee Valley Authority are
not subject to Sections 714 (surface
owner protection) and 715 (federal
lessee protection) of the Act. -.

Federal lands program means a pro-
gram established by the Secretary
pursuant to -Section 523 of the Act to
regulate surface coal mining and recla-
mation operations on Federal lands.

Fund means the Abandoned Mine
Reclamation Fund established pursu-
ant to Section 401 of the Act.

Indian lands means all lands, includ-
ing mineral interests, within the exte-
rior boundaries of any Federal Indian
reservation, notwithstanding the Issu-
ance of any patent, and including
rights-of-way, and all lands including
mineral interests held in trust for or
supervised by an Indian tribe.

Indian tribe means any Indian tribe,
band, group, or community having a
governing body recognized by the Sec-
retary.

Office means the Office of Surface
Mining Reclamation and Enforcement
established under Title II of the Act.

Regional Director means a Regional
Director.of. the Office or a Regional
Director's representative.

Person means an individual, Indian
tribe when conducting surface coal
mining and reclamation operations on
non-Indian lands, partnership, associ-
atlon,t society, joint venture, joint
stock company, firm, company, corpo-
ration, cooperative or other business
organization and any agency, unit, or
instruimentality of Federal, State or
local government including any public-
ly owned utility or publicly owned cor-
poration of Federal State or local gov-
ernment.

Person having an interest which is
or may be adversely affected or person
with a valid legal interest shall Include
any person-
-(a) Who uses any resource of eco-

nomic, recreational, esthetic, or envi-
ronmental value that may be adverse-
ly affected by coal exploration or sur-
face coal mining and reclamation oper-
ations or any related action of the Sec-
retary or the State regulatory authori-
ty; or

(b) Whose property is or may be ad-
versely affected by coal exploration or
surface coal mining and reclamation
operations or any related action of the
Secretary or the State regulatory au-
thority."

Public office means a facility under
the direction and control of a govern.
mental entity which is open to public
access on a regular basis during rea-
sonable business hours.

Regulatory authority means the de-
partment or agency in each State
which has primary responsibility at
the State level for administering the
Act in the initial program, or the State
regulatory authority where the State
is adminibtering the Act under a State
regujatory program, or the Secretary
in the initial or permanent program
where the Secretary is administering
the Act, or theSecretary when admin-
istering a Federal program or Federal
lands program or when enforcing a
State program pursuant to Section
521(b) of the Act.
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Regulatory program means any ap-
proved State or Federal program.

Secretary means the Secretary of
the Interior or the Secretary's repre-
sentative.

State regulatory author0t means the
department. or agency in each State
which has primary responsibility at
the State level for administering the
initial or permanent State regulatory
Program.

Surface coal mining operations
means-

(a) Activities conducted on the sur.
face of lands in connection with a sur-
face coal mine or, subject to the re-
quirements of Section 516 of the Act,
surface operations and surface impacts
incident to an underground coal mine,
the products of which enter commerce
or the operations of which directly or
indirectly affect interstate commerce.
Such activities include excavation for'
the purpose of obtaining coal, includ-
ing such common methods as contour,
strip, auger, mountaintop removal,
box cut, open pit, and area mining, the
uses of explosives and blasting, and in
situ distillation or retorting, leaching
or other chemical or physical process-
ing, and the cleaning, concentrating,
or other processing or preparation,
loading of coal for Interstate com-
merce at or near the mine-site, pro-
vided, these activities do not include
the extraction of coal incidental to the
extraction of other minerals, where
coal does not exceed 16% per centum
of the tonnage of minerals removed
for purposes of commercial use or sale,
or coal exploration subject to Section
512 of the Act; and Provided further,
that excavation for the purpose of ob-
taining coal includes extraction of coal
from coal refuse-piles; and

(b) Areas upon which the activities
described in paragraph (a) above occur
or where those activities disturb the
natural land surface. These areas sill
also include any adjacent land the use
of which is incidental to any such ac-
tivities, all lands affected by the con-

- struction of new roads or the improve-
nient or use of existing roads to gain
access to the site of those activities
and for haulage and excavation, work;,
ings, Impoundments, damns, ventilation
shafts, entryways, refuse banks,
dumps, stockpiles, overburden, piles,
spoil banks, culm banks, tailings, holes
or depressions, repair areas, storage
areas, processing areas, shipping areas,
and other areas upon which are sited
structures, facilities, or other property
or material on the surface, resulting
from or incident to those activities.

Surface coal mining and reclama-
tion operations means surface coal
mining operations and all activities
necessary or incidental to the reclama-
tion of such operations. This term In-
cludes the term surface coal mining
operations.

RULES AND REGULATIONS

Ton means 2000 pounds avoirdupois
(.90718 metric ton).

§700.11 Applicability.
" This Chapter applies to all coal ex-

ploration and surface coal mining and
reclamation operations, except-

(a) The extraction of coal by a land-
owner for his or her own noncommer-
clal use from land owned or leased by
him or her. Noncommercial use does
not include the extraction of coal by
one unit of an integrated company or
other business or nonprofit entity
which uses the coal In Its own manu-
facturing or power plants;

(b) The extraction of coal for com-
mercial purposes where the surface
coal mining and reclamation operation
affects two acres or less, but not any
such operation conducted by a person
who affects or intends to affect more
than two acres at physically related
sites, or any-such operation conducted
by a person who affects or intends to
affect'more than two acres at phys-
ically. unrelated sites within one year,

(c) The extraction of 250 tons of coal
or less by a person conducting a sur-
face coal mining and reclamation oper-
ation. A person who intends to remove
more than 250 tons is not exempted;

(d) The -extraction of coal as an inci-
dental part of Federal, State or local
government-financed highway or
other construction In accordance with
30 CFR Part 707;

(e) The extraction of coal.incdental
to the extraction of other minerals
where coal does not exceed 16% per-
cent of the mineral tonnage removed
for commercial use or sale;

CW The extraction of coal on Indian
lands in accordance with 25 CFR 177.
Subpart B; and

(g) Coal exploration on Federal
lands outside a permit area.

§ 700.12 • Petitions to Initiate rulemaking.
(a) Any person may petition the DI-

rector to initiate a proceeding for the
Issuance, amendment, or repeal of any
regulation under the Act. The petition
shall be submitted to the Office of the
Director, Office of Surface Mining
Reclamation and Enforcement, De-
partment of the Interior, Washington,
D.C. 20240.

(b) The petition shall be a concise
statement of- the facts, technical justi-
fication, and law which require Issu-
ance, amendment, or repeal of a regu-
lation under the Act and shall indicate
whether the petitioner desires a public
hearing.

(c) Upon receipt of the petition, the
Director shall deternine f the pet-
tion sets forth facts, technical justifi-
cation and law which may provide a
reasonable basis for issuance, amend-
ment or repeal of a regulation. Facts,
technical justification or law previous-
ly considered in a petition or rulemak-
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lng on the same issue shall not provide
a reasonable basis. If the Director de-
termines that the petition has a rea-
sonable basis, a notice shall be pub-
lished in the FD-AL R=s= seeking
comments from the public on the pro-
posed change. The Director may hold
a public hearing, may conduct an in-
vestigation or take other action to de-
termine whether the petition should
be granted.

(d) Within 90 days from receipt of
the petition, the Director shall issue a
written decision either granting or
denying the petition. The Director's
decision shall constitute the final deci-
sion for the Department.

(1) If the petition is granted, the Di-
rector shall initiate a rulemaking pro-
ceeding.

(2) If the petition is denied, the Di-
rector shall notify the petitioner in
writing, setting forth the reasons for
denial.

§700.13 Notice of ctizen suita
(a) A person who intends-to Initiate

a civil action on his or her own behalf
under Section 520 of the Act shall give
notice of intent to do so, In accordance
with this Section.

(b) Notice shall be given by certified
mall to the Secretary and the Director
in all cases and to the head of the
State regulatory authority, if a com-
plaint Involves or relates-to a specific
State. A copy of the notice shall be
sent by first clas mall to the Regional
Director, if the complaint involves or
relates to surface coal mining and rec-
lamation operations In a specific
region of the Office.

(c) Notice shal be given by certified
mall to the alleged violator, if the
complaint alleges a violation of the
Act or any regulation, order, or permit
Issued under the Act. -

(d) Service of notice under this Sec-
tion is complete upon mailing to the
last known address of the person being
notified. 1

(e) A person giving notice regarding
an alleged violation shall state, to the
extent known-

(1) Sufficient information to Identify
the provision of the Act, regulation.
order, or permit allegedly violated;

(2) The act or omission alleged to
constitute a violation;

(3) The name, address, and tele-
phone numbers of the person or per-
sons responsible for the alleged viola-
tion:

(4) The date, time, and location of
the alleged violation;

(5) The name, address, and tele-
phone number of the person giving
notice; and

(6) The name, address, and tele-
phone number of legal counsel, if any,
of the person giving notice.

Cf) A person giving notice of an al-
leged failure by the Secretary or a
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State'regulatory authority to perform
a mandatory act or duty under the Act
shall state, to the extent known:

(1) The provision of the Act contain-
Ing the mandatory act or duty alleged-
ly not performea

(2) Sufficient information to identify
the omission alleged to constitute the
failure to perform a mandatory act or
duty under the Act;

(3) The name, address, and tele-
phone number of the person giving
notice; and

(4) The name, address, and tele-
phone number of legal counsel, if any,
of the person giving notice.

§ 700.14 Availability of records.
(a) Records required by the Act to

be made available locally to the public
shall be retained at the geographically
closest office of the State or Federal
regulatory authority having jurisdic-
tion over the area involved.

(b) Other records or documents in
the possession of the Office Iinay be re-
quested under 43 CFR Part 2, which
implements the Freedom of Informa-
tion Act and the Privacy Act.

§ 700.15 Computation of tilme.
(a) Except as otherwise provided,

computation of time under this Chap-
ter is based on calendar days.

(b) In computing any period of pre-
scribed time, the day on which the
designated period of time begins is not
included. The last day of the period is
included unless it is a Saturday,
Sunday, or legal holiday on which the
regulatory authority is not open-for
business, in which event the period,
runs until the end of the next day
which is not a Saturday, Sunday, or
legal holiday.

(c) -Intermediate Saturdays, Sun-
days, and legal holidays are excluded
from the computation when the
period of, prescribed time is 7 days or
less.

PART 701-PERMANENT
REGULATORY PROGRAM

Sec.
701.1 Scope.
701.2 Objective.
701.3 Authority.
701.4 Responsibility.
701.5 Definitions.
701.11. Applicability.

AuTaonrry. Sections 102, 201, 501-529,
701, 702,705, 708, 711, 713, 714,715, 716,717,
719, Pub. L. 95-87, 91 Stat. 448, 449, 467-515,
516, 519, 520, 521, 523. 524, 525, and 5 6 (30
U.S.C. 1202, 1211, 1251-1279, 1291, 1292,
1295, 1298, 1301, 1303, 1304, 1305, 1306, 1307,
and 1309).

§701.1 Scope.
(a) This Part provides general intro-

ductory material for the permanent

regulatory program required by the
Act.

(b) The following regulations apply
to the permanent regulatory program:

(1) Subehapter C on State program
application, approval, withdrawal, and
grants, and Federal program imple-
mentation;

(2) Subchapter D on surface coal
mining and reclamation operations on
Federal lands;

(3) Subchapter F on criteria for des-
ignating lands unsuitable for surface
coal mining operations and the process
for designating these lands or with-
drawing the designation by the regula-
tory authority:.

(4) Subchapter G on the process for
application, approval, denial, revision,
and renewal of permits for surface
coal mining and reclamation oper-
ations, including the small operator
assistance program, requirements for
special categories of these operations,
and requirements for coal exploration;

(5) Subchapter J on public liability
insurance and performance bonds or
other assurances of performance for
surface coal mining and reclamation
operations; ,

(6) Subchapter K on performance
standards which apply to coal explora-
tion, surface coal mining and reclama-
tion operations, and special categories
of these operations;

(7) Subchapter L on inspection and
enforcement responsibilities and civil
penalties;.and

(8) Subchapter M on the training,
examination, and certification of
blasters.

§ 701.2 Objective.

The regulations in this Part give-
(a) A general overview of the regula-

tory program to be Implemented by
the State or Federal regulatory au-
thority;

(b) The applicability of that pro-
gram to coal exploration and surface
coal mining and reclamation oper-
ations; and

(c) The definitions that apply to the
regulation of coal exploration and sur-
face coal mining and reclamation oper-
ations.

§ 701.3 -Authority.'
The Secretary is required by Sec-

tions 501(b) and 523 of the Act to pro-
mulgate regulations which establish
the permanent regulatory program
and Federal lands program created by
the Act.

§701.4 Responsibility.,
(a) A State 'regulatory authority

shall assume primary responsibility
for regulation of coal exploration and
surface coal mining and reclamation
operations during the permanent,regu-
latory program upon submission to
and approval by the Secretary of a

State program meeting all applicable
requirements of the Act and this
Chapter. After approval of the State
program, the State regulatory authori-
ty has responsibility for review of and
decisions on permits and bonding for
surface coal mining and reclamation
operations, approval of coal explora-
tion which substantially disturbs the
natural land surface and removes
more than 250 tons of coal from the
earth in any one location, Inspection
of coal exploration and surface coal
mining and reclamation operations for
compliance with the Act, this Chapter,
the State program, permits and explo-
ration approvals, and for enforcement
of the State program.

,(b) While a State regulatory pro-
gram is in effect, the Office's responsi-
bility includes, but is not limited to -

(1) Evaluating the administration of
the State program through such
means as periodic inspections of coal
exploration and surface coal mining
and reclamation operations in the
State and review of exploration appro-
vals, permits, inspection reports, and
other documents required to be made
available to the Office;

(2) Referring to the State regulatory
authority Information which creates
reasonable belief that a person is in
violation of the Act, this Chapter, the
State regulatory program, a permit
condition, or coal exploration approval
condition, and initiating an inspection
when authorized by the Act or this
Chapter;

(3) Issuing notices of violation when
a State regulatory authority falls to
take appropriate action to cause a vio-
lation to be corrected; and

(4) Issuing cessation orders, includ-
ing imposing affirmative obligations,
-when a condition, practice, or violation
exists which creates an imminent
dalger to the health or safety of the
public, or is causing or could reason-
ably be expected to cause significant,
imminent environmental harm to,
land, air, or water resources.

(c) The Office, shall implement a
Federal program in a State, if that
State does not have an approved State
program by June 3, 1980. The Office
shall not implement a Federal pro-
gram in a State for a period of up to 1
year following that date if the State's
failure to have an approved program
by that date is due to an injunction
imposed by a court of competent juris
diction.

(d) Under a Federal program, the
Office shall be the regulatory authori-
ty for all coal exploration and surface
coal mining and reclamation oper-
ationt in that State and shall perform
the functions that a State regulatory
authority would perform under an ap-
proved State program.

(e) During the period in which a
State program is in effect, the Office
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shall assume responsibility for enforc-
ing permit conditions, issuing new or
revised permits, and issuing necessary
notices and orders, when required by
30 CFR 733.

(f) The Secretary shall substitute a
Federal program under 30 CPR 736
for an approved State program, when
required by 30 CFR 733.

(g) The Secretary shall have the re-
sponsibility for administr~tion of the
Federal lands program. The Director
and other Federal authorities shall
have the responsibilities under a Fed-
eral lands program as are provided for
under Subchapter D of this Chapter.
In addition, State regulatory authori-
ties shall have responsibilities to ad-
minister the Federal lands program as
provided for under cooperative agree-
ments approved by the Secretary in
accordance with 30 CFR 745.

§701.5 Definitions.
As used in this Chapter, the follow-

ing terms have the specified meanings,
except where otherwise indicated:

Acid drainage means water with a
pH of -less than 6.0 and in which total
acidity exceeds- total alkalinity, dis-
charged from an active, inactive or
abandoned surface coal mine and rec-
lamation operation or from an area af-
fected by surface coal mining and rec-
lamation operations. -

Acid-forming materials means earth
materials that contain sulfide minerals
or other materials which, if exposed to
air, water, or weathering processes,
form acids that may create acid drain-
age.

Adjacent area means land located
outside the affected area, permit area,
or mine plan area, depending on the
context in which aUacent area is used,
where air, surface or ground water,
fish, wildlife, vegetation or other re-
sources protected by the Act may be
adversely impacted by surface coal
mining and reclamation operations.

Affected area means, with respect to
surface mining activities, any land or
water upon or in which those activities
are conducted or located. With respect
to underground mining activities, af-
fected area means: (I) any water or sur-
face land upon or in which those activ-
ities are conducted or located; and (ii)
land or water which is located above
underground mine workings.

Agrcultural activities means, with
respect to alluvial'valley floors, the
use of any tract of land for the pro-
duction of animal or vegetable life,
where the use is enhanced or facilitat-
ed by subirrigation or flood irrigation
associated with alluvial valley floors.
These uses include, bit are not limited
to, the pasturing, grazing, or watering
of livestock, and the cropping, cultiva-
tion, or harvesting of plants whose
production is aided by the availability
of water from subirrigation or flood ir-

rigation. Those uses do not include ag-
ricultural practices which do not bene-
fit from the availability of water from
subirrigation or flood irrigation.

Agricultural use means the use of
any tract of land for the production of
animal or vegetable life. The uies in-
clude, but are not limited to, the pas-
turing, grazing, and watering of live-
stock, and the cropping, cultivation,
and harvesting of plants.

Alluvial valley floorm means the un-
consolidated stream-laid deposits hold-
ing streams with water availability
sufficient for subirrigation or flood Ir-
rigation agricultural activities but does
not include upland areas which" are
generally overlain by a thin veneer of
colluvial deposits composed chiefly of
debris from sheet erosion, deposits
formed by unconcentrated runoff or
slope wash, together with talus, or
other mass-movement accumulatibns,
and windblown deposits.

Applicant means any person seeking
a permit from a regulatory authority
to conduct surface coal mining and
reclamation operations pursuant to a
State, Federal, or Federal lands pro-
gram.

Approaimate original contour means
that surface configuration achieved by
backfilling and grading of the mined
areas so that the reclaimed area, in-
cluding any terracing or access roads,
closely resembles the general surface
configuration of the land prior to
mining and blends Into and comple-
ments the drainage pattern of the sur-
rounding terrain, with all highwalls,
spoil piles and coal refuse piles elimi-
nated. Permanent water Impound-
mentf may be permitted where the
regulatory authority has determined
that they comply with 30 CFR 816A9
and 816.56, 816.133 or 817.49, 817.56,
and 817.133.

Aquifer means a zone, stratum, or
group of strata that can store and
transmit water in sufficient quantities
for a specific use.

Arid and semiarid area means, in
the context of alluvial valley floors, an
area of the interior western United
States, west of the 100th meridian
west longitude, experiencing water
deficits, where water use by native
vegetation equals or exceeds that sup-
plied by precipitation. All coalfields lo-
cated in North Dakota west of the
100th meridian west longitude, all
coalfields in Montana, Wyoming,
Utah, Colorado, New Mexico, Idaho,
Nevada, and Arizona, the Eagle Pass
field in Texas, and the Stone Canyon
and the lone fields in California are in
arid and semiarid areas.

Auger mining means a method of
mining coal at a cliff or highwall by
drilling holes into an exposed coal
seam from the highwall and transport-
ing the coal along an auger bit to the
surface.-

Best technology currently available
means equipment, devices, systems,
methods, or techniques which will (a)
prevent, to the extent possible, addi-
tional contributions of suspended
solids to stream flow or runoff outside
the permit area, but in no event result
in contributions of suspended solids in
excess of requirements set by applica-
ble State or Federal laws; and (b) mini-
mize, to the extent possible, distur-
bances and adverse Impacts on fish,
wildlife and related environmental
values, and achieve enhancement of
those resources where practicable. The
term includes equipment, devices, sys-
tems, methods, or techniques which
are currently available anywhere as
determined by the Director, even if
they are not in routine use. The term
includes, but Is not limited to, con-
struction practices, siting require-
ments, vegetative selection and plant-
Ing requirements, animal stocking re-
quirements, scheduling of activities
and design of sedimentation ponds in
accordance with 30 CFR 816 and 817.
Within the constraints of the perma-
nent program, the regulatory authori-
ty shall have the discretion to deter-
mine the best technology currently
available on a case-by-case basis, as au-
thorized by the Act and this Chapter.

Coal exploration means the field
gathering of: (a) surface or subsurface
geologic, physical, or chemical data by
mapping, trenching, drilling, geophysi-
cal, or other techniques necessary to
determine the quality and quantity of
overburden and coal of an area; or (b)
the gathering of environmental data
to establish the conditions of an area
before beginning surface coal mining
and reclamation operations under the
requirements of this Chapter.

Coal processing plant means a col-
lection of facilities where run-of-the-
mine coal Is subjected to chemical or
physical processing and separated
from .its Impurities. The processing
plant.may consist of, but need not be
limited to, the following facilities:
loading facilities; storage and stockpile
facilities; sheds, shops and other build-
ings; water treatment and water stor-
age facilities; settling basins and im-
poundments; coal processing and other
waste disposal areas; roads, railroads
and other transport facilities.

Coal processing waste means earth
materials which are combustible,
physically unstable, or acid-forming or
toxic-forming, which are wasted or
otherwise separated from product
coal, and slurried or otherwise trans-
ported from coal preparation plants,
after physical or chemical processing,
cleaning, or concentrating of coal.

Combustible material means organic
material that is capable of burning,
either by fire or through oxidation, ac-
companiled by the evolution of heat
and a sisnificant temperature rise.
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Compaction means Increasing the
density of a material by reducing the
voids between the particles and Is gen-
erally accomplished by controlled
placement and mechanical effort such
as from repeated application of wheel,
track, or roller loads from heavy
equipment.

Cropland means land used for the
production of adapted crops for har-
vest, alone or in a rotation with
grasses and legumes, and includes row
crops, small grain crops, hay -crops,
nursery crops, orchard crops, and
other similar specialty crops.

Disturbed area means an area where
vegetation, topsoil, or overburden is
removed or upon which topsoil, spoil,
coal processing waste, underground de-
velopment waste, or noncoal waste Is

'placed by surface coal mining oper-
ations. Those areas are classified as-
disturbed until Teclamation is com-
plete and the- performance bond or
other assurance of performance re-
quired by Subchapter J of this Chap-
ter is released.

Diversion means a channel, embank-
ment, or other manmade structure
constructed to divert water from one
area to another.

Dowuslope means the land surface
between the projected outcrop of the
lowest coalbed being mined along each
hlghwall and a valley floor.

Embankment means an artificial de-
posit of material that Is raised above
the natural surface of the land and
used to contain, divert, or. store water,
support roads or railways, or for other
similar purposes.

Ephemeral stream means a stream
which flows only in direct response to
precipitation in'the immediate water-
shed or in response to the melting of a
cover of snow and ice, and which has a

.channel bottom that is always above
the local water table. I

Essential hydrologic functions'
means the role of an alluvial .valley
floor in collecting, storing, regulating,
and making the 'natural flow of sur-
face or ground water, or both, usefully
available for agricultural activities by
reason of the valley floor's topograph-
ic position,, the landscape and the
physical properties of its underlying
materials. A combination of .these
functions provides a water-supply
during extended periods of low pre-
cipitation.

(a) The role of the valley floor in
collecting water Includes accumulating
runoff and discharge from aquifers in
sufficient amounts to make the water
available at the alluvial valley floor
greater, than the amount available
from direct precipitation.

(b) The role of the alluvial valley
floor in storing water involves limiting
the rate of discharge of surface water,
holding moisture in soils, and holding
ground water in porous materials.

RULES AND REGULATIONS

(c)(1) The role of the alluvial valley
floor in regulating the natural flow of
surface water results from the charac-
teristic configuration of the channel
'flood plain and adjacent low terraces.

(2) The role of alluvial valley floor
in regulating the natural flow of
ground water results from the proper-
ties of the aquifers which control
inflow and outflow.

(d) The role of the alluvial valley
floor In making water usefully availa-
ble for agricultural activities results
from the existence of flood plains and
terraces where surface and ground
water can be provided - in sufficient
-quantities to support the growth of ag-
riculturally useful plants, from the
presence of earth materials suitable
for the growth of agriculturally useful
plants, from the temporal and physi-
cal distribution of water making it ac-
cessible to plants throughout the criti-
cal phases of the growth cycle either
by flood irrigation or by subirrigation,
from the natural control of alluvial
valley floors in limiting destructive ex-
tremes of stream discharge, and from
the erosional stability of earth materi-
als suitable for the growth of agricul-
turally useful plants.

Existing structure means a structure
or facility used- in connection with or
to facilitate surfacd coal mining and
reclamation operations for which con-
struction begins prior to the approval
of a State program or implementation
of a Federal program or Federal lands
program, whichever occurs first.

Federal program means a program
established by the Secretary pursuant
to Section 504 of the Act to regulate
coal exploration and surface' coal
mining and reclamation operations on
non-Federal, and non-Indian lands
within a State in accordance with the
Act and this Chapter.

(a) Complete Federal program means
a program established by the Secre-
tary pursuant to Section 504 of the
Act before June 3, 1980, or upon the
complete withdrawal of a State pro-
gram after June 3, 1980, by which the
Director regulates all coal exploration
and surface coal mining and reclama-
ton operations.

(b) Partial Federal program means a
program established by the Secretary
pursuant to Sections 102, 201 and 504
of the Act upon the partial withdrawal
of a State program, by which the Di-
rector may regulate appropriate por-
tions of coal exploration and surface
coal mining and reclamation oper-
ations.

Flood irrigation means, with respect
to alluvial valley floors, supplying
water to plants by natural overflow or
the diversion of flows, so that the Irri-
gated surface is largely covered by a
sheet of water. -

Fugitive dust means that particulate
matter not emitted" from a duct 'or

stack which becomes airborne due to
the forces of wind or surface coal
mining and reclamation operations or
both. During surface coal mining and
reclamation operations It may include
emisslotis from haul roads; wind ero-
sion of exposed surfaces, storage piles,
and spoil piles; reclamation operations;
and other activities in which material
is either removed, stored, transported,
or redistributed.

Ground water means subsurface
water that fills available openings in
rock or soil materials to the extent
that they are considered water satu-
rated.

Half-shrub means a perennial plant
with a woody base whose annually
produced stems die back each year.

Head.of.hollow fill means a fill struc-
ture consisting of any material, other
than coal processing waste and organic
material, placed in the uppermost
reaches of a hollow where side slopes
of the existing hollow measured at the
stkepest point are greater that.20' or
the average slope of the profile of the
hollow from the toe of the fill to the
top of the fill is greater than 10% In
fills with less than 250,000 cubic yards
of material, associated with contour
mining, the top surface of the fill will
be at the elevation of the coal seam. In
all other head-of-hollow fills, the top
surface of the fill, when completed, Is
at approximately the same elevation
as the adjacent ridge line, and no sig.
nificant area of natural drainage
occurs above the fill draining into the
fi area.

Highwall means the face of exposed
overburden and coal In an open cut of
a surface coal mining activity or for
entry to underground mining activi-
ties.

Historically used for cropland means
(1) lands that have been used for crop-
land for any 5 years or more out of the
10 years immediately preceding the ac-
quisition, including purchase, lease, or
option, of the land for'the purpose of
conducting or allowing through resale,
lease or option the conduct of surface
coal mining and reclamation oper-
ations; (2) lands that the regulatory
authority determines; on the basis of
additional cropland history of the sur-
rounding lands and the lands under
consideration, that the permit area Is
clearly cropland but falls outside the
specific 5-years-in-10 criterion, in
which case the regulations for prime
farmland may be applied to include
more years of cropland history only to
increase the prime farmland acreage
to be preserved; or (3) lands that
would likely have been used as crop-
land for any 5'out of the last 10 years,
immediately preceding such acquisi-
tion but for the same fact of owner.
ship or control of the land unrelated
to the productivity of the land.
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Hydrologic balance means the rela-
tionship between the quality and
quantity of water inflow to, water out-
flow from, and water storage in a hy-
drologic unit such as a drainage basin,
aquifer, soil zone, lake, or reservoir. It
encompasses the dynamic relation-
ships among precipitation, runoff,
evaporation, and changes in ground
and surface water storage.

Hydrologic regime means the entire
state of water movement in a given
area. It is a function of the climate
and includes the phenomena by which
water first occurs as atmospheric
water vapor, passes into a liquid or
solid form, falls as precipitation,

-moves along or into the ground sur-
face, and returns to the atmosphere as
vapor by means of evaporation and
transpiration.

Imminent danger to the health'and
safety of the public means the exist-
ence of any condition or practice, or
any violation of a permit or other re-
quirements of the Act in a surface coal
mining and reclamation operation,
which could reasonably be expected to
cause substantial physical harm to
persons outside the permit area before -
-the condition, practice, or violation
can be abated. A reasonable expecta-
tion of death or serious injury before
abatement exists if a rational person,
subjected to the same condition or
practice-giving rise to the peril, would
avoid exposure to the danger during
the.time necessary for abatement.

Impoundment means a closed basin,
naturally formed or artificially built,
which is dammed or excavated for the
retention of water, sediment, or waste.

In situ processes means activities
conducted on the surface or under-
ground in connection with in-place dis-
tillation, retorting, leaching, or other
chemical or physical processing of
coal. The term includes, but is not lim-
ited to, in situ gasification, in situ
leaching, slurry mining, solution
mining, borehole mining, and fluid re-
covery mining.

Intermittent stream means -
(a) A stream or reach of a stream

that drains a watershed of at least one
square mile, or

(b) A stream or reach of a stream
that is below the local water table for
at least some part of the year, and ob-
tains its flow from both surface runoff
and ground water discharge.

Land use means specific uses or
management-related activities, rather
than the vegetation or cover of the"
land. Land uses may be-identified in
combination when joint or seasonal
uses occur. Changes of land use or
uses from one of the following catego-
ries to another shall be considered as a
change to an alternative land use
which is subject to approval by the
regulatory authority.

(a) Cropland means land used for
the production of adapted crops for
harvest, alone or In a rotation with
grasses and legumes, and includes row
crops, small grain crops, hay crops,
nursery crops, orchard crops, and
other similar specialty crops. Land
used for facilities in support of crop-
land farming operations which is adJa-
cent to or an integral part of these op-
erations is also included for purposes
of these land use categories.

(b) Pastureland or land occasionally
cut for hay. Land used primarily for
the long-term production of adapted,
domesticated forage plants to be
grazed by livestock or occasionally cut
and cured for livestock feed. Land
used for facilities in support of pastur-
eland or land occasionally cut for hay
which is adjacent to or an Integral
part of these operations is also includ-
ed.

(c) Grazingland. Includes both
grasslands and forest lands where the
indigenous vegetation is actively man-
aged for grazing, browsing, or hay oc-
casional production. Land used for
facilities In support of ranching oper-
ations which are adjacent to or an In-
tegral part of these operations Is also
included.

(d) Forestry. Land used or managed
for the long-term production of wood,
wood fiber, or wood derived products.
Land used for facilities in support of
forest harvest and management oper-
ations which is adjacent to or an inte-
gral part of these operations is also in-
cluded.

(e) Residential. Includes single- and
multiple-family housing, mobile home
parks, and other residential lodgings.
Land used for facilities in support of
residential operations which Is adja-
cent to or an integral part of these op-
erations is also included. Support facil-
ities include, but are not limited to, ve-
hicle parking and open space that di-
rectly relate to the residential use.

(f) Industral/CommercaL Land
used for-

(1) Extraction or transformation of
materials for fabrication of products,
wholesaling of products or for long-
term storage of products. This in-
cludes all heavy and light manufactur-
ing facilities such as lumber and wood
processing, chemical manufacturing,
petroleum refining, and fabricated
metal products manufacture. Land
used for facilities in support of these
operations which is adjacent to or an
integral part of that operation is also
included. Support facilities include,
but are not limited to, all rail, road,
and other transportation facilities.

(2) Retail or trade of goods or serv-
ices, including hotels, motels, stores,
restaurants, and other commercial es-
tablishments. Land used for facilities
in support of commercial operations
which is adjacent to or an Integral

part of these operations Is also includ-
e& Support facilities include, but are
not limited to, parking, storage or
shipping faciities.

(g) Recreatiom Land used for public
or private leisure-time use, including
developed recreation facilities such as
parks, camps, and amusement areas, as
well as areas for less intensive uses
such as hiking, canoeing, and other
undeveloped recreational uses.

(h) Fish and wildlife habitaL Land
dedicated wholly or partially to the
production, protection or management
of species of fish or wildlife.

(I) Developed water resource& In-
cludes land used for storing 'water for
beneficial uses such as stockponds, ir-
rigation, fire protection, flood control,
and water supply.

(J) Undeveloped land or no current
use or land managemenL Land that is
undeveloped or, if previously devel-
oped, land that has been allowed to
return naturally to an undeveloped
state or has been allowed to return to
forest through natural succession.

Materially damage the quantity or
quality of water means, with respect to
alluvial valley floors, changes in the
quality or quantity of the water
supply to any portion of an alluvial
valley floor where such changes are
caused by surface coal mining and rec-
lamation operations and result in
changes that significantly and ad-
versely affect the composition, diversi-
ty, or productivity of vegetation de-
pendent on subirrigation, or which
result In changes that would limit the
adequacy of the water for flood irriga-
tion of the irrigable land acreage exist-
Ing prior to mining.

Mine plan area means the area of
land and water within the boundaries
of all permit areas during the entire
life of the surface coal mining and rec-
lamation operations. At a rninfmum, it
includes all areas which are or will be
affected during the entire life of those
operations. Other ternis defined in
this Section which relate closely to
mine plan area are (I)ipermit area,
which will always be within or the
same as the mine plan area; (2) affect-
ed area, which will always be within or
the same as the permit area; and (3)
adjacent area, which may surround or
extend beyond the affected area,
permit area, or mine plan area.

Moist bulc density means the weight
of soil (oven dry) per unit volume.
Volume is measured when the soil is at
field moisture capacity (1/3 bar mois-
ture tension). Weight is determined
after drying the soil at 105' C.

Mulch means vegetation residues or
other suitable materials that aid in
soil stabiliztion and soil moisture con-
servation, thus providing micro-climat-
Ic conditions suitable for germination
and growth.
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Noxious plants means species that
have 'been included on official State
lists of noxious plants for the State in
which the surface coal mining and rec-
lamation operation occurs.

Operator means any person engaged
in coal mining who removes or intends
to remove more than 250 tons of coal
from the earth or from coal refuse
piles by mining within 12 consecutive
calendar months in any one location.

Outslope means the face of the spoil
or embankment sloping downward
from the highest elevation to the toe.

Overburden means material of any
nature, consolidated or unconsolidat-
ed, that overlies a coal deposit, exclud-
ing topsoil.

Perennial stream means a stream or
part of a stream that flows continu-
ously during all of 'the calendar year
as a result of ground-water discharge
or surface runoff. The term does not
include intermittent stream or ephem-
eral stream. "

Performance bond means a- surety
bond, collateral bond or self-bond or a
combination thereof, by which a per-
mittee assures faithful performance of
all the requirements of the Act, this
Chapter, a State, Federal or Federal
lands program, and the requirements
of the permit and reclamation plan.

Permanent diversion means a diver-
sion remaining after surface coal
mining and reclamation operations are
completed which has been approved
for retention by the regulatory au-
thority and other appropriate State
and Federal agencies. ,

Permit means a permit to conduct
surface coal mining and reclamation
operations issued by the Stafe regula-
tory authority pursuant to a State
program or by the Secretary puisuant
to a Federal program. For purposes of
the Federal lands program, pelhnit
means the document issued authoriz-
ing surface coal- mining and reclama-
tion operations on Federal lands, after
approval of a mining plan by the Sec-
retary, and, where a cooperative agree-
ment pursuant to Section 523 of the
Act has been executed, the State regu-
latory authority.

Permit area means the area of land
and water within the boundaries of
the permit which are designated, on
the permit application maps, as ap-
proved by the regulatory authority.
This area shall include, at a minimum,
all areas which are or will be affected
by the surface coal mining and recla-
mation operations during the term of
the permit.

Permittee means a person holding or
required by the Act or this Chapter to
hold a permit to conduct surface coal
mining and. reclamation operations
issued by a State regulatory authority
pursuant to a State program, by the
Director pursuant to a Federal pro-
gram, by the Director pursuant tb a
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Federal lands program, or, where a co-
operative agreement pursuant to Sec-
tion 523 of the Act has-been executed,
by the Director and the State regula-
tory authority.

Precipitation event means a quanti-
ty of water resulting froni drizzle, rain,
snow, sleet, or hail in a limited period
of time. -It may be expressed in terms
of recurrence interval. As used in

.these regulations, precipitation event
also includes- that quantity of' water
emanating from snow cover as snow-
melt in a limited period of time.

Prime farmland means those lands
which are defined by the Secretary of
Agriculture in 7 CFR 657 (Federal
Register Vol. 4 No. 21) and which have
historically been used for cropland as
that phrase is defined above.

Rangeland means land on which the
natural potential (climax) plant cover
is principally native grasses, forbs, and
shrubs valuable for forage. This land
includes natural grasslands and savan-
nabs, such as prairies, and Juniper sa-
vannahs, such as brushlands. Except
for brushcontrol, management is pri-
marily achieved by regulating the in-
tensity of grazing and season of use.

Recharge capacity means the ability
of the soils and underlying materials
to allow precipitation and runoff to in-
filtrate and reach the zone of satura-
tion.

Reclamation means those actions
taken to restore mined land as re-
quired by this Chapter to a postmin-
ing land use approved by the regula-
tory authority.

Recurrence interval means the inter-
val of time In which a precipitation
event is expected to occur once, on the
average. For example, the i0-year 24-
hour precipitation event would be that
24-hour precipitation event expected
to occur on the average once in 10
years.

Reference area means a land unit
maintained under appropriate man-
hgement for the purpose of measuring
vegetation ground cover, productivity
and plant species diversity that are
produced naturally or by crop produc-
tion methods approved by the Tegula-
tory authority. Reference areas must
be representative of geology, soil,
slope, -and vegetation in the permit
area.

Renewabl resource lands means
auifers and areas for the recharge of,
aquifers ' and other underground
waters, areas "for agricultural or silvi-
cultural production of food and fiber,
and grazinglands.

Road means a surface right-of-way
for purposes of travel by land vehicles
used in coal exploration or surface
coal mining and reclamation oper-
ations. A road consists of the entire
area within the right-of-way, including
the roadbed, shoulders, parking and
side area, approaches, structures,

ditches, surface, and such contiguous
appendages as are necessary for the
total structure. The term includes
access and haul roads constructed,
used, reconstructed, improved, or
maintained for use in coal exploration
or surface coal mining and reclama-
tion operations, including use by coal-
hauling vehicles leading to transfer,
processing, or storage areas. The term
does not include pioneer or construc-
tion roadways used for part of the
road construction procedure and
promptly replaced by a Class I, Class
I, or Class III road located In the
Identical right-of-way as the pioneer
or construction roadway. The term
also excludes any roadway within the
immediate mining pit area.

(a) Class I Road means a road that is
utilized for transportation of coal.

(b) Class II Road means any road,
other than a Class I Road, planned to
be used over a 6-month period or
longer.

(c) Class III Road means any road,
other than a Class I Road, planned to
be used over a period of less than 6
months.

Safety factor means the ratio of the
available shear strength to the devel-
oped shear stress, or the ratio ,of the
sum of the resisting forces to the sum
of the loading or driving forces, as de-
termined by accepted engineering
practices.
,Sedimentation pond means a prima-
ry sediment control "structure de-
signed, constructed and maintained in
accordance with 30 CFR 816.46 and in-
cluding but not limited to a barrier,
dam, or excavated depression which
slows down water runoff to allow sedi-
ment to settle out. A sedimentation
pond shall not include secondary sedi
mentation control structures, such as
straw dikes, riprap, check dams,
mulches, dugouts and other measures
that reduce overland flow velocity,
reduce runoff volume or trap sedi-
ment, to the extent that such second-
ary sedimentation structures drain to
a sedimentation pond.

Significant, imminent environmen-
tal harm to land, air or water re-
sources means-

(a) An environmental harm Is an ad-
verse impact on land, air, or water re-
sources which resources include, but
are not limited to, plant and animal
life. .

(b) An environmental harm Is immi-
nent, if a condition, practice, or, viola-
tion exists which -

(1) Is causing such harm; or,
(2) May reasonably be expected to

cause such harm at any time before
the end of the reasonable abatement
time that would be set under Section
521(a)(3) of the Act.

(c) An environmental harm is signifi-
cant If that harm is appreciable and
not immediately reparable.
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Slope means average inclination of a
surface, measured from the horizon-
tal, generally expressed as the ratio of
a unit of vertical distance to .a given
number of units of horizontal distance
(e.g., 1r. 5h). It may also be expressed
as a percent or in degrees.

Soil horizons means contrasting
layers of soil parallel or nearly parallel
to the land surface. Soil horizons are
differentiated on the basis of field
characteristics and laboratory data.
The three major soil horizons are -

(a) A horizon. The uppermost miner-
al layer, .often called the surface soil.
It is the part of the soil in which or-
ganic matter is most abundant, and
leaching of soluble or suspended parti-
cles is typically the greatest.

(b) B horizon. The layer that typi-
cally is immediately beneath the A ho-
rizon and often called the subsoil. This
middle layer commonly contains more
'clay, iron, or aluminum than the A or
C horizons.

(c) C horizon. The deepest layer of
soil profile. It consists of loose materi-
al or weathered rock that is relatively
unaffected by biologic activity.

Soil survey means a field and other
investigation, resulting in a map show-
ing the geographic distribution of dif-
ferent kinds of soils and an accompa-
nying report that describes, classifies,
and interprets such soils for use. Soil
surveys must meet the standards of
the National Cooperative Soil Survey
as incorporated by reference In 30
CPR 785.17(b)(1).

Special bituminous coal mines
means those mines in existence on
January 1, 1972, or mines adjoining or
having a common boundary with those
mines for which development began
after August 3, 1977, that are located
in the State of Wyoming and that are
being mined or will be mined accord-
ing to the following criteria:

(a) Surface mining takes place on a
relatively limited site for an extended
period of time. The surface opening of
the excavation is at least the full size
of the excavation and has a continu-
ous border.

(b) Excavation of the mine pit fol-
lows a coal seam that inclines 15" or
more from the horizontal, and as the
excavation proceeds downward it ex-
pands laterally to maintain stability of
the pitwall or as necessary to accom-
modate the orderly expansion of the
total mining operation.

(c) The amount of material removed
from the pit is large in comparison to
the surface area disturbed.

(d) There is no practicable alterna-'
tive to the deep open-pit method of
mining the coal.

(e) There is no practicable way to re-
claim the land as required in Sub-
chapter K.

Spoil means overburden that has
been removed during surface coal
mining operations.

Stabilize means to control move-
ment of soil, spoil piles, or areas of dis-
turbed earth by modifying the geome-
try of the mass, or by otherwise modi-
fying physical or chemical properties,
such as by providing a protective sur-
face coating.

State program means a program es-
tablished by a State and approved by'
the Secretary pursuant to Section 503
of the Act to regulate surface coal
mining and reclamation operations on
non-Indian and non-Federal lands
within that State, according to the re-
quirements of the Act and this Chap-
ter. If a cooperative agreement under
Part 745 has been entered into, a State
program may apply to Federal lands,
in accordance with the terms of the
coopdrative agreement.

Steep slope means any slope of more
than 20" or such lesser slope as may be
designated by the regulatory authori-
ty after consideration of soil, climate,
and other characteristics of a region
or State.

Subirrigation means, with respect to
alluvial valley floors, the supilylng of
water to plants from underneath or
from a semi-saturated or saturated
subsurface zone where water is availa-
ble for use by vegetation. Subirriga-
tion may be Identified by:.

(a) Diurnal fluctuation of the water
table, due to the differences in night-
time and daytime evapotranspiration
rates;

(b) Increasing soil moisture from a
portion of the root zone down to the
saturated zone, due to capillary action;

(c) Mottling of the soils in the root
zones;

(d) Existence of an Important part
of the root 'zone within the capillary
fringe or water table of an alluvial
aquifer; or

(e) An increase in streamflow or a
rise in ground water levels, shortly
after the first killing frost on the
valley floor.

Substantially disturb means, for pur-
poses of coal exploration, to Impact
significantly upon land, air or water
resources by such activities as blasting,
mechanical excavation, drilling or al-
tering coal or water exploratory holes
or wells, construction of roads and
other access routes, and the placement
of structures, excavated earth, or
other debris on the surface of land.

Surface mining activities means
those surface coal nfning and recla-
mation operations incident to the ex-
traction of coal from the earth by re-
moving the materials over a coal seam,
before recovering the coal, by auger
coal mining, or by recovery of coal
from a deposit that is not in its origi-
nal geologic location.

Suspended solids or nonfilterable
residue, expressed as milligrams per
liter, means organic or inorganic mate-
rials carried or held in suspension in
water which are retained by a stand-
ard glass fiber filter in the procedure
outlined by the Environmental Protec-
tion Agency's regulations for waste
water and analyses (40 CPR 136).

Temporary diversion means a diver-
sion of a stream or overland flow
which is used during coal exploration
or surface coal mining and reclama-
tion operations and not approved by
the regulatory authority to remain
after reclamation as part of the ap-
proved postmining land use.

Topsoil means the A soil horizon
layer of the three major soil horizons.

Toxic-forming materials means
6arth materials or wastes which, if
acted upon by air, water, weathering,
or microbiological processes, are likely
to produce chemical or physical condi-
tions In soils or water that are detri-
mental to blota or uses of water.

Toxic mine drainage means water
that Is discharged from active or aban-
doned mines or other areas affected by_
coal exploration or surface coal
mining and reclamation operations,
which contains a substance that
through chemical action or physical
effects is likely to kill. injure, or
Impair blota commonly present in the
area that might be exposed to it.

Unconsolidated streamlaid 'deposits
holding streams means, with respect to
alluvial valley floors, all flood plains
and terraces located in the lower por-
tions of topographic valleys which
contain perennial or other streams
with channels that are greater than 3

- feet In bankful width and greater
than 0.5 feet in bankfull depth.

Underground development waste
means waste rock mixtures of coal,
shale, claystone, siltstone, sandstone,
limestone, or related materials that
are excavated, moved, and disposed of
during development and preparation
of areas incident to underground
mining activities.

Underground mining activities
means a combination of -

(a) Surface operations incident to
underground extraction of coal or in
situ processing, such as construction,
use, maintenance, and reclamation of
roads, above-ground repair areas, stor-
age areas, processing areas, shipping
areas, areas upon which are sited sup-
port facilities including hoist and ven-
tiating ducts, areas- utilized for the
disposal and storage of waste, and
areas on which materials incident to
underground mining operations are
placed; and

(b) Underground operations such as
underground construction, operation,
and reclamation of shafts, adits, un-
derground support facilities, in situ
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processing, and underground mining,
hauling, storage, and blasting.

Undeveloped rangeland means, for
purposes of alluvial valley floors, lands
where the use is not specifically con-
trolled and managed.

Upland aieas means, with respect to
alluvial valley floors, those geomor-
phic features located outside the
floodplain and terrace complex, such
as Isolated higher terraces, alluvial
fans, pediment surfaces, landslide de-
posits, and surfaces covered with re-
siduum, mud flows or debris flows, as
well as highland areas underlain by
bedrock and. covered by residual
weathered material or debris deposited
by sheetwash, rlllwash, or windblown
material:

Valley fill means a fill structure con-
sisting of any material other than coal
waste and organic material that is
placed In a valley where side slopes of
the existing valley measured at the
steepest point are greater than 20' or
the average slope of the profile of the
valley from the-toe of the fill to the
top of the fill is greater than 10'.

Water table means the upper surface
of a zone of saturation, -where the
body of ground water is, not confined
by an overlying Impermeable zone.

§ 701.11 Applicability.
(a) Any person who conducts surface

coal mining and reclamation oper-
ations on non-Indian or non-Federal
lands on or after 8 months from the
date of approval of a State program" or
Implementation of a Federal~program
shall have a permit issued pursuant to
the applicable State or Federal pro-
grain. However, under conditions spec-
ified in 30 CFR 771.13(b), a person
may continue operations under a pre-
viously issued permit after 8 months
from the date of approval of a State
program or implementation of a Fed-
eral program.

(b) Any person Who conducts surface
coal mining' and reclamation oper-
ations on Federal lands' must comply
with the performance standards of
Subchapter K of this Chapter .6
months from the effective date of this
Chapter, and must obtain a new
permit pursuant to 30 CFR 741 on or
before 8 months from the date of ap-
proval of a State program or imple-
mentation of a Federal program. How-
ever, under conditions specified in 30
CFR 741.11(d), a person may continue
such operations after 8 months after
the date of approval of a State pro-
gram or Implementation of a Federal
program.

(c) After the effective date of Sub-
chapter D of this Chapter, any person
intending to start surface coal mining
and reclamation operations on Federal
lands or to increase the acreage to be
mined-beyond that in a mining plan.
approved pursuant to 30 CPR 211

before the effective date of Sub-
chapter D, shall obtain a permit pur-
suant to 30 CFR Subchapter D.

(d) The requirements of Subchapter
K of this Chapter shall be effective
and shall apply to each surface coal
mining and reclamation operation
which is required to obtain a permit
under the Act, on the earliest date
upon which the Act and this Chapter
require a permit to be obtained,
except: (1) as provided in Paragraph
(e) of this Section; and (2) that any
surface coal mining and reclamation
operation on Federal lands shall
comply with Subchapter K of this
Chapter as required in 30 CFR 741.11.

(e)(1) Each structure' used in connec-
tion with or to facilitate a coal explo-
ration or surface coal mining and rec-
lamation operation shall comply with
the performance standards and the
design requirements of Subchapter K
of this Chapter, except that-

(I) An existing structure which
meets the performance standards 'of
Subchapter K of this Chapter but
does not meet the design requirements
of Subchapter K of this Chapter may
be exempted -from meeting those-
design requirements by the regulatory
authority. The regulatory authority
may grant this exemption on non-

'Indian and non-Federal lands only as
part of the permit application process
after obtaining the information re-
quired by 30 CFR 780.12 or 784.12 and
after making the findings required in
30 CFR 786.21 or, on Federal lands as
required by 30 CFR 741.11.

(ii) If the performance standard of
Subchapter B of this Chapter is at
least as stringent as the comparable
performance standard of Subchapter
K of this Chapter, an existing struc-
ture which meets the performance
standards of Subchapter B of this
Chapter may be exempted by the reg-
ulatory authority from meeting the
design requirements of Subchapter K
of this Chapter. The regulatory au-
thority may grant this exemption on
non-Indian and ngn-Federal lands
only as part of the permit application
process after obtaining the informa-
tion required by 30 CFR 780.12 or
784.12 and after making the findings
required' in 30 CFR 786.21 or, on Fed-
eral lands as required by 30 CFR
741.11.

(ii) An existing structure which
meets a performance standard of Sub-

"chapter B of this Chapter which is less
stringent than the comparable per-
formance standards of Subchapter K
of this Chapter or which does not
meet a performance _sUdard of Sub-
chapter K of this Chapter for which
there was no equivalent performance
standard in Subchapter B of this
Chapter shall be modified or recon-
structed 'to meet the design standard
of Subchapter K of this Chapter pur-

suant to a compliance plan approved
by the regulatory authority on non-
Indian and non-Federal lands only as
part of the permit application as re-
quired in 30 CFR 780.12 or 784.12 and
according to the findings required by
30 CFR 786.21 or, on Federal lands as
required by 30 CFR 741.11;

(iv) An existing structure which does
not meet the performance standards
of Subchapter B of this Chapter and
which the applicant proposes to use in
connection with or to facilitate the
coal exploration or surface coal
mining and reclamation operation
ghall be modified or reconstructed to
meet the design standards of Sub-
chapter K prior to issuance of the
permit.

(2) The exemptions provided in
Paragraph (e)(1)(1) and (e)(1)(il) shall
not apply to:

(i) The requirements for existing
and new waste piles used either tem-
porarily or permanently as dams or
embankments; and

(i) The requirements to restore the
approximate original contour of the
land.

(f)(1) Any person conducting coal ex-
ploration on non-Federal' and non-
Indian lands on or after the date on
which a State program is approved or
a Federal program implemented,"shall
either file a notice of intention to ex-
plore or obtain approval of the regula-
tory authority, as required by 30 CFR
776.

(2) Coal exploration performance
standards in 30 CFR 815 shall apply to
coal exploration on non-Federal and
non-Indian lands which substantially
disturbs the natural land surface 2
months after approval of a State pro-
gram or implementation of a Federal
program.

PART 707 - EXEMPTION FOR COAL
EXTRACTION INCIDENT TO GOV-
ERNMENT-FINANCED HIGHWAY
OR OTHER CONSTRUCTION

Sec.
707.1 Scope.
'107.4 Responsibility.

,707.5 Definitions.
707.11 Applicability.
707.12 Information to be

the site.
maintained on

AunoRrry : Sec. 102. 201, 501, and 528 of
Pub. L. 95-87, 91 Stat. 448, 449, 467, and 514
(30 U.S.C. 1202, 1211, 1251, 1278).

§ 707.1 Scope.
(a) This Part establishes the proce-

dures for determining those surface
coal mining and reclamation oper-
ations which are exempt from the Act
and this Chapter because the extrac-
tion of coal is an incidental part of
Federal, State, or local government-fi-
nanced highway or other construction.
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(b) This Part exempts the extraction
of coal which is incidental to govern-
ment-financed construction from the
requirements of the Act and this
Chapter, if that extraction meets spec-
ified criteria which ensure that the
construction is government-financed
and that the extraction of coal Is inci-
dental to it.

§ 707.4 Responsibility.
(a) The regulatory authority is re-

sponsible for enforcing the require-
ments of this Part.

(b) Any person conducting coal ex-
traction as an incidental part of gov-
ernment-financed construction is re-
sponsible for possessing, on the site of
the extraction operation, the docu-
mentation required by 30 CFR 707.12.

§707.5 Definitions.
As used in this Part, the following

terms have the specified meaning.
Extraction of coaZ as an incidental

part means the extraction of coal
which is necessary to enable the con-
struction to be accomplished. For pur-
poses of this Part, only that coal ex-
tracted from within the right-of-way,
in the case of a road, railroad, utility
line or other such construction, or
within the boundaries of the area di-
rectly affected by other types of gov-
emnentfinanced construction, may
be considered incidental to that con-
struction. Extraction of coal outside
the right-of-way or boundary of the
area directly affected by the construc-
tion shall be subject to the require-
ments of the Act and this Chapter.

Government financing agency
means a Federal, State, county, munic-
ipal, or local unit of government, or a
department, bureau, agency or office
of the unit which, directly or through
another unit of government, finances
construction.

Government-financed construction
means construction funded 50 percent
or more by funds appropriated from a
government financing agency's budget
or obtained from general revenue
bonds, but shall not mean government
financing agency guarantees, insur-
ance, loans, funds obtained through
industrial revenue bonds or their
equivalent, or in-kind payments.

§ 707.11 Applicability.
(a) Coal extraction which is an Inci-

dental part of government-financed
construction is exempt from the Act
and this Chapter.

(b) Any person who conducts or in-
tends to conduct coal extraction which
does not satisfy Paragraph (a) of this
Section shall not proceed until a
permit has been obtained from the
regulatory authority under a State,
Federal or Federal lands program.
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§ 707.12 Information to be maintained on
site.

Any person extracting coal incident
to government-financed highway or
other construction who extracts more
than 250 tons of coal or affects more
than two acres shall maintain, on the
site of the extraction operation and
available for inspection, documents
which show-

(a) A description of the construction
project;

(b) The exact location of the con-
struction, right-of-way or the bound-
aries of the area which will be directly
affected by the construction; and

(c) The government agency which is
providing the financing and the kind
and amount of public financing, in-
cluding the percentage of the entire
construction costs represented by the
government financing.

SUBCHAPTER B-4NITIAL PROGRAM REGULA-
TIONS (PARTS 710-725) PUBUSHED PREVI.-
OUSLY IN FEDERAL REGISTER

SUBCHAPTER C-PERMANENT REGULATORY
PROGRAMS FOR NOhM.EDERA. AND NON-
INDIAN LANDS

PART 730-GENERAL REQUIREMENTS

Sec.
730.1 Scope.
730.2 Objectives.
730.4 ResponsibInities.
730.5 Definitions.
730.11 Inconsistent and more stringent

State laws and regulations.
730.12 Requirement for regulatory pro-

grams In State
Aunoarry : Sections 102, 201(c), 501(b),

503, 504, 505, and 521 of Pub. L. 95-87, 91
Stat. 448, 449(c), 468(b), 470, 471, 473, and
504 (30 U.S.C. 1202, 1211(c), 1251(b), 1253,
1254,1255,1271).

§ 730.1 Scope.
This Subchapter sets forth stand-

ards and procedures for the submis-
sion, review, and approval or disap-
proval of State programs, for coal ex-
ploration and surface coal mining and
reclamation operations on non-Indian
and non-Federal lands. In addition It
sets forth criteria and procedures for
amending approved programs, substi-
tuting Federal enforcement for State
enforcement of State programs, and
withdrawing approval of those pro.
grams not adequately Implemented or
maintained. Requirements are also in-
cluded for State program grants and
for the adoption of a Federal program
in a State which does not have a State
program or which has failed to Imple-
ment, enforce or maintain an ap-
proved State program conq~stent with
this Subchapter.

§ 730.2 Objectives.
This Subchapter establishes criteria

and procedures for -
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(a) A State to follow In preparing
and submitting a program or a pro-
gram amendment;

(b) The review and approval or dis-
approval of programs and amend-
ments;

(c) Substituting Federal enforce-
ment of State programs and withdraw-
Ing approval of State programs;

(d) Establishing a grants program to
assist States In developing, admnster-
Ing and enforcing State programs; and

(e) The promulgation, review, Imple-
mentation, administration and with-
drawal of Federal programs.

§730.4 Responsibilities.
(a) A State that wishes to regulate

coal exploration and surface coal
mining and reclamation operations on
non-Federal and non-Indian lands
within its boundaries shall submit to
the Regional Director a proposed
State program under 30 CPR 731.

(b) A State that wishes to receive a
program development grant or-an ad-
ministration and enforcement grant
shall submit its application to the Re-
glonal Director under 30 CPR 735.

(c) The Regional Director shall re-
ceive and review proposed programs
and recommend approval or disapprov-
al of the proposed programs to the Di-
rector and shall receive, review and ap-
prove grant applications.

(d) The Director shall review each
proposed State program and shall rec-
ornmend approval or disapproval to
the Secretary.

(e) The Secretary shall approve or
disapprove a proposed State program.

(f) The Director shall review and ap-
prove or disapprove amendments to a
State program.

(g) The Director shall either substi-
tute Federal enforcement for a State
program or recommend withdrawal of
approval of a State program to the
Secretary if the State program is not
properly administered, maintained or
enforced.

(h) The Secretary shall withdraw ap-
proval of a State program as recom-
mended by the Director if substituted
Federal enforcement will not be an ef-
fective remedy.

(1) Each State having an approved
State program shall implement, ad-
minister and enforce It in accordance
with the Act, the provisions of the
State program as approved by the Sec-
retary, and this Chapter.

() The Director shall promulgate
and Implement a Federal program
under Part 736 of this Chapter for a
State that does not have an approved
State program or for a State whose ap-
proved program has been withdrawn
by the Secretary because It has not
been properly administered, main-
tained or enforced.
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§ 730.5 Def'mitions.
As used in this Subehapter unless

otherwise indicated Consistent with
and in accordance with mean:

(a) With regard to the Act, the State
laws and regulations are no less strin-
gent than, meet the minimum require-
ments of and include all applicable
provisions of the Act.

(b) With regaid to the Secretary's
regulations, the State laws and regula-
tions are no less stringent than and
meet the applicable provisions of the
regulations of this Chapter.

§ 730.il Inconsistent and more stringent
State laws and regulations.

(a) No State law or regulation shall
be superseded by any. provision of the
Act or the regulations of this Chapter,
except to the extent that the State
law or regulation is less stringent
than, or precludes implementation of,
requirements of the Act or this Chap-
ter. The Director shall publish in the
FEDERAL REGzsmTa. any State law or
regulation determined by the Director,
with the concurrence of the Solicitor,
to be inconsistent with the Act or this
Chapter.,

(b) Any State law or regulation
which provides for more stringent

'land use'and environmental controls
and regulations of coal. exploration
and surface coal mining and reclama-
tion operations than do the provisions
of the Act and this Chapter, or which
provides for the control and regulation
of coal exploration and surface coal
mining and reclamation operations :for
which no provision is contained in the
Act or this Chapter, shall not be con-
strued to be inconsistent with the Act
or this Chapter.

§ 730.12 Requirement for regulatory pro-
grams in States.

(a) Not later than June 3, 1980, for
each State in which coal exploration'
and surface coal mining and reclama-
tion operations are or may be conduct-
ed on non-Federal and non-Indian
land, either a State program or a Fed-
eral program adopted under this Sub-
chapter shall be in effect. However,
the inability of a State to take any
action the purpose of which is to pre-
pare, submit or enforce a. State pro-
gram, or any part thereof, because the
action is enjoined -by the issuance of
an injunction by any court of compe-
tent jurisdiction shall not result in the
imposition of a Federal program for

* regulation qf surface coal mining and
reclamation operations. Regulation of
surface coal mining and reclamation
operations covered or to be covered.by
the State program subject to an in-
junction shall be conducted by' the
State pursuant to Section 502 of the
Act until such time as the injunction
terminates or for one year from issu-
ance of the injunction, whichever is
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shorter, at which time the require-
ments of Sections 503 and 504 shall
again be fully applicable. States in
which no coal exploration or surface
coal mining and reclamation oper-
ations are in existence or planned on
June 3, 1980,. on non-Federal and non-
Indian lands but in which such explo-
ration or operations may occur at
some later date, shall have a State or
Federal program in effect before com-
mencement of any such exploration or
operations.

(b) The State shall notify the Direc-
tor of the issuance of any injunction
which prevents or prohibits the State
from preparing, submitting or enforc-
ing a State program or portion there-
of.

PART 731-SUBMISSION OF STATE
PROGRAMS

Sec.
731.1 Scope.
731.11 Eligibility.
731.12 Submission of State programs.
731.13 Standards and procedures for ap-

proval of alternatives to provisions of
the regulations of this Chapter.

731.14 Content requirements for program
submissions.

Auuon n'r : Sections 102, 201(c), 501(b)
and 503(a), Pub. L. 95-87, 91 Stat. 448,
449(c), 468(b), 470 (30 U.S.C. 1202, 1211(c),
1251(b), 1253).

§ 731.1 Scope.
This Part establishes standards and

,procedures for the preparation and
submission of State programs.

§ 731.11 Eligibility.
Any State in which coal exploration

and surface coal mining and reclama-
tion operations are being conducted or
may be conducted may submit a pro-
posed State program to the Regional
'Director in whose region the State is
located.

§ 731.12 Submissionof State programs.
(a) Not later than August 3, 1979,

each State that wishes to regulate coal
exploration and surface coal mining
and reclamation operations on non-
Federl and non-Indian lands within
its boundaries shall submit 3 copies of
a proposed program to the Regional
Director for the region in which, that
State is located. "

(b) States may submit a proposed
program at any time later than June
3, 1980, if-

(1) Implementation of a Federal pro-
gram under 30.CFR 736 has been com-
pleted; or ,

(2) There have been no surface coal
mining and reclamation operations
since August 3, 1977, but coal explora-
tion or surface coal mining operations
are anticipated; or-

(3) A State program has been en-
joined by a court of competent Juris-
diction, in which case the require-
ments of 30 CFR 730.12 shall apply.

(c) The State shall retain sufficient
copies of the program for public in-
spection under 30 CFR 732.11(a) and
30 CFR 732.12(a).

§ 731.13 Standards and procedures for ap-
proval of alternatives to provisions of
the regulations of this Chapter.

As part of its program submission or
as an amendment to an approved
State program, a State may request
approval f6r alternatives to the provi-
sions of the regulations of this Chap-
ter. For each alternative provision the
State shall-

(a) Identify the provision in the reg-
ulations of this Chapter for which the
alternative is requested;

(b) Describe the alternative pro-
posed and provide statutory or regula-
tory language to be used to Implement
the alternative; and,

(c) Explafij how and submit data,
analysis and information, including
identification of sources, demonstrat-
Ing-

(1) that the proposed alternative will
be in accordance with the applicable
provisions of the Act and consistent
with the regulations of this Chapter
and

(2) that the proposed alternative id
necessary because of local require-
ments or local environmental or agri-
cultural conditions.

§ 731.14 Content requirements for pro.
gram submissions.

The program shall demonstrate that
the State has the capability of carry-
ing out the provisions of the Act and
this Chapter and achieving their pur-
poses by providing a complete descrip-
tion of the system for implementing,
administering and enforcing a State
program including, at a minimum -

(a) A copy of the State laws in effect
at the time bf submission of the pro-
gram which regulate coal exploration
and surface coal mining and reclama-
tion operations, a copy of any State
regulations promulgated to implement
and enforce those State laws and any
amendments to State laws and regula.
tions which are in the process of en-
actment and have been determined by
the State to be essential to allow for
program approval;

(b) Copies of other State laws and
regulations directly affecting the regu-
lation of coal exploration and surface
coal mining and reclamation oper-
ations, and amendments to such other
laws or regulations which affect the
regulation of coal exploration and sur-
face coal mining and reclamation oper-
ations which are being considered or
are pending;
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(W) A legal opinion from the Attor-
ney General of the State or the chief
legal officer of the State regulatory
authority stating that the State has
the legal authority or will have legal
authority through enactment of new
laws and regulations or amendments
to laws and regulations which are In
the process of enactment to imple-
ment, administer and enforce the pro-
gram and to regulate coal exploration
and surface coal mining and reclama-
tion operations In accordance with the
Act and consistent with this Chapter.
The opinion shall include a section-by-
section comparison of the State's laws
and regulations and amendments
which are in the process of enactment
with the Act and this Chapter, ex-
plaining any differences and their
legal effect;,

(d) A copy of the legal document
which designates one State agency as
the regulatory authority and autho-
rizes that agency to implement, ad-
minister and enforce a State program
and to submit grant applications and
receive and administer grants under
this Subchapter;

(e) A description, including appropri-
ate charts, of the existing and pro-
posed structural organization of the
agency designated as the regulatory
authority and of other agencies or ap-
plicable divisions or departments of
those agencies which will have duties
in the State program, indicating the
coordination system between these
agencies and lines of authority and
the staffing functions within each
agency and between agencies;

(f) A copy of supporting agreements
between agencies which will have
duties in the State programn;

(g) Narrative descriptions, flow
charts or other appropriate documents
indexed according to Sections and
Subsections of the Act and Sections
and Subsections of this Chapter, of
the proposed systems for-
- (1) Receiving notices of intention to
explore and applications for new, re-
vised or renewed approvals for coal ex-
ploration and permits for surface coal
mining and reclamation operations, re-
viewing those applications, approving
or disapproving requests for explora-
-tion approvals, permits, permit revi-
sions and renewals;

(2) Assessing fees for permit applica-
tions;

(3) Implementing, administering and
enforcing a system of performance
bonds and liability insurance or other
equivalent guarantees;

(4) Inspecting and monitoring coal
exploration and surface coal mining
and reclamation operations ncludifg
provisions for public participation in
the process;

(5) Enforcing the administrative,
civil and criminal sanctions of State
laws and regulations for violation of
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any'requlrement of those laws relating
to the regulation of coal exploration
and surface coal mining and reclama-
tion operations;

(6) Administering and enforcing the
permanent program performance
standards,

(7) Assessing and collecting civil pen-
alties;

(8) Issuing public notices and hold-
ing public hearings;

(9) Coordinating issuance of permits
required under the Act and this Chap-
terjwith other State, Federal and local
agencies;

(10) Consulting with State and Fed-
eral agencies having responsibility for
the protection or management of fish
and wildlife and related environmental
values, and historic, cultural and ar-
cheological resources;

(11) Deslgnating lands unsuitable for
surface coal mining operations, Includ-
ing prdvtslons for terminating those
designations and for public participa-
tion in the designation process;

(12) Monitoring, reviewing and en-
forcing restrictions against direct and
indirect financial interests of State
employees in surface coal mining and
reclamation operations;

(13) Training, examining and certify-
ing blasters, except that no State pro-
gram is required to Implement this
pzovision until six months after the
Federal regulations for the provision
have been promulgated;

(14) Providing for public participa-.
tion in the development, revision and
enforcement of State regulations, the
State program, and permits under the
State program;

(15) Providing administrative and Ju-
dicial review of actions provided for in
the State program including Inspec-
tion and enforcement actions; and

(16) Providing a small operator as-
sistance program consistent with Part
795 of this Chapter.

(h) Statistical information describ-
ing coal exploration and surface coal
mining and reclamation operations In
the State, adequate to demonstrate
that the provisions of the State pro-
gram and the resources available to It
are sufficient when compared to the
current and projected coal mining ac-
tivities in the State. Such information
may include-

(1) Tonnage of coal produced annu-
ally for each of the three years prior
to submission of the proposed pro-
gram, for both underground and sur-
face mining activities, according to
type of mining, such as contour, area,
mountaintop removal or underground
with the source of the information;

(2) Number of mines producing coal
during each of the three years prior to
submission of the proposed program,
for both underground and surface
mining activities, according to the type
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of coal produced (bituminous, anthra-
cite or lignite);

(3) Acreage approved or permitted
for coal exploration and underground
and surface mining activities during
each of the three years prior to sub-
mission of the proposed program;

(4) A map showing the geographic
distribution, by county, of existing un-
derground and surface mining activi-
ties, for the period immediately pre-
ceding submission of the proposed pro-
gram;

(5) Number of applications for per-
mits, revisions and renewals of permits
for coal exploration and surface cQaI
mining and reclamation operations re-
ceived by the State agency annually
for each of the three years preceding
submission of the proposed program;

(6) Frequency of State inspections
for each permit during the interim
regulatory program under Subchapter
B of this Chapter;,

(7) Number of coal exploration oper-
ations and underground and surface
mining activities under permit and ac-
tively mined, the number of explora-
tion operations and permits being ac-
tively reclaimed and the number of
permits on which reclamation activi-
ties are virtually complete (except for
the growth of required vegetation at
the end of the month preceding sub-
mission); and

(8) Projections, If available from ex-
Isting studies, of the annual coal pro-
duction and geographic distribution of
coal exploration and surface coal
mining and reclamation operations,
for the next 3 to 5 years after the date
of submission of the proposed pro-
gram, or the period encompassed by
existing studies, according to tonnage,
type of coal produced and whether
production will be by underground or
surface mining activities.

(I) A summary table of the existing
and proposed State program staff,
showing Job functions, titles and re-
quired Job experience and training;

(J A description of how the staffing
proposed for the State program will be
adequate to carry out the functions,
including permitting, inspection and
legal actions for the projected work-
load to ensure that coal exploration
and surface coal mining and reclama-
tion operations will be regulated in ac-
cordance with the requirements of the
Act and this Chapter;,

(k An explanation of projected use
of professional and technical person-
nel that are available to the regula-
tory authority from other agencies in-
cluding the information required in
Subsection 731.14();

(1) A description of the actual capital
and operating budget, including source
of funds, used or proposed to admini
ter the State program for the prior
and current fiscal years, and the pro-
Jected annual budget for each of the
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next 2 fiscal years, assuming supple-
mental funding pursuant to an ap-
proved State program and grants
under 30 CFR 735;

(m) A description 'of the existing and
proposed physical resources for use in
the program, such as vehicles and
equipment and office and laboratory
space, including office locations;

(n) A description of special environ-
mental protection performance stand-
ards and performance bond provisions,
if any, of the State for the purpose of
regulating anthracite surface coal
mining, as provided in Section 529 of
the Act, and 30 CFR 785.11, 809, and
820;

(o) A brief description of the other
programs administered by-the regula-
tory authority; and,

(p) Such other information as the
Director may require relating to the
descriptions and demonstrations xe-
quired by a State under 30 CFR !731.13
and this Section.

PART 732-PROCEDURES AND CRITE-
RIA FOR APPROVAL OR DISAP-
PROVAL OF 'STATE PROGRAM
SUBMISSIONS

Sec.
732.1 Scope.
732.4 Responsibility.
732.11 Review by the Regional Director.'
732.12 Notice and public hearing require-

ments.
732.13 , Decision by the Secretary.
732.14 Resubmission of State programs.
732.15 Criteria for approval or disapproval

of programs.
732.16 Terms and conditions for State pro-

grams.
732.17 State program amendments.

AuTan : Sections 102, 201(c), 501(b),
503; 506, 507, 508, 509. 510, 511, 512, 513, 514,
515, 516, 517 518 519, 521, and 522, Pub. L.
95-87, 91 Stat. 448. 449(c), 468(b), 470, 473,
474, 478, 479, 480, 483, 484, 485, 486, 495, 498,
499, 501. 504, and 507 (30 U.S.C. 1202.
1211(c), 1251(b), 1253 1256, 1257, 1258, 1259,
1260, 1261, 1262, 1263, 1264, 1265, 1266, 1267,
1268, 1269, 1271, and X272).

§ 732.1 Scope.
This Part sets forth criteria and pro-

cedures for decisions to approve or dis-
approve submissions of State pro-
grams and program amendments, in-
cluding requirements for public par-
ticipation in the process of approval or
disapproval.

§ 732.4 Responsibility.
(a) The Regional Director and the

Director shall review program submis-
sions, receive public comments, hold
public hearings, and the Director shall
recommend approval or disapproval of
programs to the Secretary.

(b) The Secretary shall approve or
disapprove programs.

(c) The Director shall review and ap-
prove or disapprove program amend-
ments;

§ 732.11 Review by the Regional Director.
(a) Immediately upon receipt of a

proposed State program, the Regional
Director shall publish in the FEDERAL
REGISTER and in a newspaper of gener-
al circulation in the State a notice
meeting the following requirements:

(1) The notice shall include the date
of the submission of the program and
a summary of the programs contents.
It shall also indicate that the full text
of the program submission is available
for review during regular business
hours at the office of the Regional DI-
rector and at the central office and
each field office of the state agency re-
sponsible for the submission, and that
a file for public comments is available
for review by the public at the Office
of the Regional Director.

(2) The notice shall include the loca-
tion of each office within the State
where copies of the program submis-
sion are available for review.

(3) The notice shall indicate that the
program is being reviewed by the Re-
gional Director and shall afford inter-
ested persons 30 days from the date of
publication of the notice- to submit
written comments.

(4) The notice shall set a date 30
days from publication of the notice for
a public review meeting to discuss the
program submission and Its complete-
ness. It shall also identify the location
in the State where the meeting will be
held.

(b) Within 60 days after receipt of a
program, the Regional Director, after
considering the public comments, re-
suits of the public review and other
relevant information, shall determine
whether the program submission con-
tains all of the elements required by
Section 731.14 and shall publish the
determination in the zEmAL RFaIs-
TER. If the program contains the ele-
ments required by Section 731.14, the
submission is complete.

(c) If one or more required elements
are missing, the Regional Director
shall-identify the missing elements to
the State and In the notice in the F'sa-
ERAL REGISTER.

(d) If missin parts are identified,
the State shall make appropriate addi-
tions and may make modifications and
shall return the submission including
enacted laws to the Regional Director
for review no later than November 15,
1979. Program submissions that do not
contain all required and fully enacted
laws and regulations by November 15,
1979, will be disapproved pursuant to
the procedures for the Secretary's ini-
tial decision in Section' 732.13. Initial
disapproval does not preclude resub-
mission pursuant to Section.732.13(f).

§732.12 Notice and public hearing re-
quirements.

(a) Following opportunity for addi-
tions and modifications but no later
than November 20, 1979, the Regional
Director shall publish in the MDERAL
REGISTER and In a newspaper of gener-
al circulation in the State a notice
meeting the following requirements:
, (1) The notice shall include the date
of submission of the program and any
additions or modifications, the date of
the Regional Director's determination
of completeness, a summary of Its con-
tents and indicate, that It Is available
for inspection during regular business
hours at the office of the Regional Di-
rector and at the central office and
each field office of the State agency
responsible for the submission. In ad.
dition, the notice in the POEM, REG-
isTER shall include the complete text
,of the proposed or enacted State stat-
utes and regulations In the proposed
State program.

(2) The notice shall include the loca-
tion of each office within the State
where copies of the program submis-
sion are available for review.

(3) The notice shall afford interested
persons an opportunity to submit, in
writing to the Regional Director, data
and comments on the program. The
comment period shall end on a date
following the public hearing scheduled
to be held under Paragraph (b) of this
Section, and that date shall be includ-'
ed in the notice.

(4) The notice shall identify the
time and location within the State at
which the Office will hold the public
hearing under Paragraph (b) of this
Section.

(b) A public hearing shall be held by
the Regional Director no sooner than
30 days following the publication of
the notice required by Paragraph (a)
of this Section. The hearing shall be
informal and follow legislative proce-
dures.

(1) The format and the rules of pro-
cedure for each hearing shall be deter-
mined by the Regional Director and
published in the notice required by
Subsection 732.12(a).

(2) If enacted laws and regulations
are not submitted as part of the pro-
gram submission on or before Novem-
ber 15, 1979, the public hearing will
still be held but the program shall be
disapproved pursuant to the proce-
dures for the Secretary's initial deci-
sion in Section 732.13.

(c) Copies of written comments shall
be available for public Inspection and
copying at the offices of the Regional
Director and the State agency respon-
sible for submitting the program.

(d) Upon completion of the hearing,
the transcript, written presentations,
exhibits, and copies of all comments
shall be transmitted by the Regional
Director to the Director, together with
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a recommended decision from the Re-
gional Director.

(e) Upon receipt of the Regional Di-
rector's recommendation, the Director
shall consider all relevant information
including information obtained from
public hearings and comments, and
shall recommend to the Secretary that
the program be approved or disap-
proved, in whole or in part. The rec-
ommended decision shall specify the
reasons for the recommendation.

§ 732.1f3 Decision by the Secretary.
(a) After consideration of the infor-

mation accompanying the Director's
recommendation and the Director's
recommendation and findings, the
Secretary shall issue to the State in
writing, either a decision approving or
an initial decision disapproving the
State program, in whole or in part.

(b) A program shall not be approved
until the Secretary has-

(1) Solicited and publicly disclosed
the views of the Administrator of the
Environmental Protection Agency, the
Secretary of Agriculture, and the
heads of other Federal agencies con-
cerned with or having special exper-
tise relevant to the program as pro-
posed; and

(2) Obtained written concurrence of
the Administrator of the Environmen-
tal Protection Agency with respect to
those aspects of a State program
which relate to air or water quality
standards promulgated under the au-
thority of the Federal Water Pollution
Control Act, as amended (33 U.S.C.
Section 1251 et seq.),' or the Clean Air
Act, as amended (42 U.S.C. Section
7401 et seq.).

(c) The Secretary's decision shall in-
clude the findings upon which it is
based and shall be mailed to the-State.

(d) The Secretary shall issue his de-
cision within 6 months of the Regional
Director's receipt of a program sub-
mison.

(e) All decisions approving or disap-
proving a program, in whole or in part,
shall be published in the FImRAI REG-
isrTR, indicating, in the event of disap-
pro'a.,that the State has 60 days to
submit a revised program for consider-
ation.

(f) If the 'Secretary disapproves a
program, in whole or in part, the State
shall have 60 days from the date of
publication of the DEMAL REGISTM
notice to submit a revised program to
the Regional Director for reconsider-
ation. The procedures of Section
732.12 will then apply to the revised
State program, except that the time
allowed between publication of notice
and the public hearing for public
review and comment may be short-
ened to not less than 15 days. The Sec-
retary shall either approve or disap-
prove the revised program, within 60 -
days from the date of submission of

the revised program and publish that
decision and reasons for the decision
in the FaRDa Ra rsTEa. A decision
disapproving the revised program con-
stitutes the final decision by the De-
partment disapproving that program
submission in Its entirety.

(g) If a revised State program is not
submitted by a State within sixty days
of an initial disapproval under Subsec-
tion 732.13(a), the Secretary shall dis-
approve the initial program submis-
sion in its entirety. This decision shall
constitute the final decision by the
Secretary. This decision and the basis
for it shall be published in the F o-
AL REGisTEL

(h) A decision by the Secretary ap-
proving a program submission estab-
lishes a State program for the State
which submitted it and constitutes the
final decision by the Department. The
State program becomes effective on
the date of publication of the decision
in the FinrAM REGLsTR as required
by Paragraph (e). The Secretary shall
not give his approval unless the pro-
gram submission can be approved in
whole.

(i) The Secretary may conditionally
approve a State program where the
program Is found to have minor defi-
ciencies, provided:

(1) The deficlences are of such a size
and nature so as to render no part of a
proposed State program incomplete;

(2) The State has initiated and is ac-
tively proceeding with steps to correct
the deficiencies;

(3) The State agrees in writing to
correct such deficiencies within a time
established by the Secretary and
stated in the conditional approval;
and,

(4) The conditionally approved State
program shall termlnte if the defi-
ciencies have not been corrected by
the date set forth in the Secretary's
decision under Paragraph (i)(3) above.

§ 732.14 Resubmisslon of State programs.
If, by a final decision,- the program is

disapproved, the State may submit an-
other proposed State program to the
Regional Director at any time after
Implementation of a Federal program
for that State under 30 CFR 736. Re-
submitted State programs must meet
the requirements of 30 CFR '131.14
and will be acted upon pursuant to 30
CFR 732.11- 732.16.

§ 732.15 Criteria for approval or disap-
proval of State programs.

The Secretary shall not approve a
State program unless, 0n the basis of
information contained in the program
submission, comments, testimony and
written presentations at the public
hearings, and other relevant informa-
tion, the Secretary finds that-

(a) The program provides for the
State to carry out the provisions and

meet the purposes of the Act and this
Chapter within the State and that al-
ternative approaches to the require-
ments of this Chapter which are pro-
posed pursuant to 30 CFR 731.13 will
be in accordance with the provisions
of the Act and consistent with the reg-
ulations of this Chapter;

Cb) The State regulatory authority
has the authority under State laws
and regulations pertaining to coal ex-
ploration and surface coal mining and
reclamation operations and the State
program includes provisions to -

(1) Implement, administer and en-
force all applicable requirements con-
sistent with Subchapter K of this
Chapter;

(2) Implement, administer and en-
force a permit system consistent with
the regulations of Subchapter G of
this Chapter and prohibit surface coal
mining and reclamation operations
without a permit issued by the regula-
tory authority;

(3) Regulate coal exploration con-
sistent with 30 CFR'l76 and 815 and
prohibit coal exploration that does not
comply with 30 CFR-776 and 815;

(4) Require that persons extracting
coal incidental to government fi-
nanced construction maintain infor-
mation on site consistent with 30 CFR
707;

(5) Enter, Inspect and monitor all
coal exploration and surface coal
mining and reclamation operations on
non-Indin and non-Federal land
within the State consistent with the
requirements of Section 517 of the Act
and Subchapter L of this Chapter;

(6) Implement, admaister and en-
force a system of performance bonds
and liability insurance, or other equiv-
alent guarantees, consistent with the
requirements of Subchapter J of this
Chapter;

(7) Provide for civil and criminal
sanctions for violations of the State
law, regulations and conditions of per-
mits and exploration approvals includ-
ing civil and criminal penalties in ac-
cordance with Section 518 of the Act
and consistent with 30 CFR 845, in-
eluding the same or similar procedural
requirements;

(8) Issue, modify, terminate and en-
force notices of violation, cessation
orders and show cause orders in ac-
cordance with Section 521 of the Act
and consistent with the requirements
of Subchapter L of this Chapter, in-
cluding the same or similar procedural
requirements;

(9) Designate areas as unsuitable for
surface coal mining consistent with
Subchapter F of this Chapter;

(10) Provide for public participation
in the development, revision and en-
forcement of State regulations and the
State program, coistent with public
participation requirements of the Act
and this Chapter;
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(11) Monitor, review and enforce the
prohibition" against Indirect or direct
financial interests in coal mining oper-
ations, by employees of the State regu-
latory authority, consistent with 30
CPR 705;

(12) Require the training, examina-
tion and certification of persons en-
gaged in or responsible for blasting
and the use of explosives consistent
with regulations Issued by the Secre-
tary, except that no State program is
required to implement this provision
until six months after Federal regula-
tions for this provision have been pro-
mulgated;

(13) Provide for small operator as-
sistance consistent with Part 795 of
this Chapter,

(14) Provide for the protection of
State employees of the regulatory au-
thority in accordance with the protec-
tion afforded Federal employees under
Section 704 of the Act;

(15). Provide for administrative and
Judicial review of State. program ac-
tions, In accordance with Sections 525
and. 526 of the Act and Subchapter L
of this Chapter, and

(16) Cooperate and coordinate with
and provide documents and other in-
formation to the Office under the pro-
visions of this Chapter.

(c) The State laws-and regulations
and the State program do not contain
provisions which would interfere with
or preclude implementation of those
In the Act and this Chapter.,.

(d) The State regulatory authority
and other agencies having a role in the
State program have sufficient legal,
technical and administrative personnel
and sufficient funding to implement,
administer and enforce the provisions
of the program, the requirements of
Paragraph (b) of this Section, and
other applicable State and Federal
laws.

§732.16 Terms and conditions for State'
program.

Terms and conditions for the imple-
mentation, administration and oper-
ation of a State program may be eitab-
lished by the Director as necessary, in-
cluding, but not limited to-

(a) Establishing a system or regu-
larly reporting to the Office informa-
tion collected by the State regulatory
authority In the conduct of the State
program; and

(b) Providing the Office with access
to books and records of the regulatory
authority upon request.

§ 732.17 State program amendments.
(a) This Section applies to any alter-

ation of an approved State program
whether accomplished on the initia-
tive of the State regulatory authority
or the Director. Such alterations are
referred to in this Section as 'amend-
ments'.

(b) The State regulatory authority
shall promptly notify the Director, in
writing, of any significant events or
proposed changes which affect the im-
plementation, administration or en-
forcement of the approved State pro-
gram At a minimum, notification
shall be required for-
, (1) Changes in the provisions, scope

or objectives of the State program;
(2) Changes in the authority of the

regulatory authority to implement, ad-
minister or enforce the approved pro-
gram;. (3) Changes in the State law and
regulations from-those contained in
the approved State program;

(4) Significant changes in staffing
and resources of the regulatory au-
thority and divisions or departments
of other agencies with duties in the
approved program;.

(5) Changes in agreements between
the regulatoiy authority and other
agencies which have duties in the ap-
proved program; I

(6) Significant changes in funding or
budgeting relative to the approved.
program; and

(7) Significant changes in the
number or size of coal exploration or
surface coal mining and reclamation
operdtions In the State.
(c) Within'30 days of receipt of noti-

fication, in writing, of events or pro-
posed changes that may require a
State program amendment, or when-
ever the Director becomes aware of
conditions described In Paragraph (e)
bf this Section, the-Director shall de-.
termine- whether a State program
amendment is required and notify the
State regulatory authority of the deci-
sion.
(d) The Director shall promptly

notify the State regulatory authority
of all changes infthe At. and the Sec-
retary's regulations which will require
an amendment to the State program.
(e) State program amendments may

be required when-
(1) As a result of changes in the Act

or regulations of this Chapter, the ap-
proved Stat program no longer- meets
the requirements of. the Act or this
Chapter.or"

(2) Conditions or events change the
implementAtion, administration or en-
forcement of the State program; or

(3) Conditions or events indicate
that the approved State program no
longer meets the requirements of the
Act or this Chapter.
(f) If the Director determines that a

State program amendment is required,
the State regulatory authority shall,
within 60 days after notification of
that decision, submit to the Director a
written amendment designed to rees-
tablish a State program that meets
the requirements of the Act and this
Cliapter.

(1) If the State regulatory authority
does not propose an amendment
within 60 days from the receipt of the
notice, or the amendment is not ap-
proved under this Paragraph, the Di-
rector shall begin proceedings under
30 CFR 733, to either enforce that
part of the State program affected or
withdraw approval, in whole or in
part, of the State program and imple-
ment a Federal program.

(2) The procedures, time schedules
and criteria for approval or disapprov-
al of an amendment shall be the same
as required in Sections 732.12, 732.13
and 732.15 for approval or disapproval
of a State program, except that the
Director may approve or disapprove
the amendment to the program rather
than the Secretary.

(g) Whenever changes to laws or reg-
ulations that make up the approved
State program, are proposed by the
State, the State shall Immediately
submit the proposed changes to the
Director as an amendment. No such
change to laws or regulations shall
take effect for purposes of a State-pro-
gram until approved as an amend-
ment.

PART 733-MAINTENANCE OF STATE
PROGRAMS AND PROCEDURES
FOR SUBSTITUTING FEDERAL EN-
FORCEMENT OF STATE PROGRAMS
AND WITHDRAWING APPROVAL
OF STATE PROGRAMS

See.
733.1 Scope.
733.4 Responslblllties.
733.11 General requirements for maintain-

Ing State programs.
733.12 Procedures for substituting Federal

enforcement of State programs or with.
drawing approval of State programs.

733.13 Criteria for substituting Federal en-
forcement for State programs or with-
drawing approval of State programs.
AuTnon:rr Sections 102, 201. 501(b),

503, 504, 517. and 521 of Pub. L. 95-87, 01
Stat. 448, 449, 468(b), 470, 471, 498, and 504
(30 U.S.C. 1202, 1211, 1251(b), 1253, 1254,
1267, and 1271).

§733.1 Sope.
This Part establishes requirements

for the -maintenance of State pro-
grams and procedures for substituting
Federal enforcement of State pro-
grams and withdrawing approval of
State programs.

§ 733.4 Responsibllties.
(a) The State regulatory authority is

responsible for implementing, enforc-
ing and maintaining an approved
State program, except where the DI-
rector has assumed, by substitution,
that responsibility under this Part.
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(b) The Regional Director is respon-
sible for monitoring the State pro-
gram. The Director is responsible for
Federally enforcing and maintaining
State programs and recommending
that the Secretary withdraw approval
of State programs not maintained, ad-
ministered or enforced, as provided for
in the Act and this Chapter.

(c) The Secretary is responsible for
withdrawing approval of State pro-
grams as recommended by the Direc-
tor if substituted Federal enforcement
will not be an effective remedy.

§733.11 General requirements for main-
taining State programs.

A ttes with an approved State pro-
gram shall implement, administer, en-
force and maintain it in accordance
with the Act, this Chapter and the
provisions of the approved State pro-
gram

§ 733.12 Procedures for substituting Fed-
eral enforcement of State programs or
withdrawing approval of State pro-
grams-

(a) Evaluation
(1) The Director shall evaluate the

administration of each state program
at least annually.

(2) Any interested person may re-
quest the Director to evaluate a State
Program. The request shall set forth a
concise statement of the facts which
the person believes establishes the
need for evaluation, The Director
shall verify the allegations and deter-
mine within 60 days whether or not
the evaluation shall be made and mail
a written decision to the requestor.

(b) If the Director has reason to be-
lieve that a State is not effectively im-
plementing, administering, maintain-
ing or enforcing any part of its ap-
proved State program, the Director
shall promptly notify the State regula-
tory authority in writing. The Direc-
tor's notice shall-

(1) Provide sufficient information to
allow the State regulatory authority
to determine what portions of the pro-
gram the Director believes are not
being effectively Implemented, admin-
istered, maintained, or enforced;

(2) State the reasons for. such belief;
and

(3) Specify the time period for the
State regulatory authority to accom-
plish necessary remedial actions.

(c) The Director shall provide the
State-regulatory authority an opportu-
nity for an informal conference, if re-
quested within 15 days of receipt of a
notification or within 15 days afterthe
expiration of the time period specified
in Paragraph (b)(3) of this Section.

(d) If an informal conference is not
held under Paragraph (c) of this Sec-
tion, or if, following such a conference,
the Director still has reason to believe
that the State is failing to adequately

RULES AND REGULATIONS

Implement, administer, maintain or
enforce a part or all of a State pro-
gram, the Director shall give notice to
the State and to the public, specifying
the basis for that belief and shall hold
a public hearing In the State within 30
days of the expiration of the time
period specified in Paragraph (b)(3) of
this Section.

(e) Upon, completion of the hearing
under Paragraph (d) of this Section
and based on the review of all availa-
ble Information, including the hearing
transcript, written presentations and
written comments, the Director shall
continue the State program as ap-
proved, or if the Director finds that
the State has failed to effectively Im-
plement, administer, maintain or en
force part or all of Its approved State
program, and that the State has not
adequately demonstrated Its capability
and intent to administer the State pro-
gram, the Director shall either -

(1) Substitute for the State regula-
tory authority direct Federal enforce-
ment of all or part of the State pro-
gram in accordance with Paragraph (f)
of this Section; or

(2) Recommend to the Secretary
that he or she withdraw approval of
the State program, In whole or In part,
in accordance with Paragraph (g) of
this Section. The recommendation
shall be accompanied by all relevant
Information and shall Include the rea-
sons for the recommendation.

(f) Substituted Federal enforcement
(1) The Director shall give public

notice of a finding under Paragraph
(e) of this Section and specify the
extent to which the Director is insti-
tuting direct Federal enforcement of a
State program.

(2) During the period beginning with
the public notice and ending when the
State satisfies the Director that it will -
enforce the State program effectively,
the Director shall enforce those por-
tions of the State program and any ad-
ditional regulations that the Office
has adopted as necessary to enable the
Director to perform his or her duties.
To the extent the Director has as-
sumed direct Federal enforcement of
the State program, the Director
shall-. (I) Enforce any permit condition re-
quired under the Act;

(ii) Issue any new or revised permit
pursuant to any additional regulation
that the Director may promulgate at
the time of assumed enforcement; and

(Ill) Conduct inspections and issue
notices, orders and assessments of pen-
alties as may be necessary for compll-
ance with those permit conditions, the
Act and the State program In accord-
ance with Subchapter L.

(3) In the case of a State permittee
who has met his or her obligations
under an existing State permit and
who did not willfully secure the Issu-
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ance of that permit through fraud or
collusion, the Director shall give the
permittee a reasonable time to con-
form ongoing surface mining and rec-
lamatlon operations to the require-
ments of the Act, before suspending or
revoking the State permit.

(g) Withdratwing approval of State
program.

(1) Upon recommending withdrawal
of approval of a State program to the
Secretary, the Director shall institute
direct Federal enforcement in accord-
ance with the requirements of Para-
graph (f) of this Section.

(2) Upon receipt of the Director's
recommendation and accompanying
Information under Subsection (e)(2) of
this Section the Secretary shall
either-

(I). Withdraw approval of the State
program In whole or In part if the Sec-
retary finds that failure by the State
to administer or enforce part or all of
Its State program cannot effectively be
remedied. by substitution of direct
Federal enforcement for all or part of
the State program, or

(H) Instruct the Director to continue
direct Federal enforcement in accord-
ance with Paragraph (M of this Sec-
tion.

(3) The Secretary shall give public
notice of a finding under Paragraph
(g)(2)i) of this Section, and specify
the extent to which approval of a
State program is being withdrawn. Not
later thhn the issuance of the notice,
the Director shall propose promulga-
tion of, and thereafter promulgate and
implement a Federal program for the
affected State, in accordance with 30
CPR 736.

§733A3 Criteria for substituting Federal
enforcement for State programs or
withdrawing approval of State pro-
grams.

The record of the State in fulfilling
the conditions of the original approval
or adjusting to new circumstances, in
accordance with requirements of the
Act and this Chapter, the hearings
transcripts, written presentations and
comments shall be considered in evalu-
ating the maintenance, admlnstra-
tion, or enforcement of a State pro-
gram for purposes of determining
whether to substitute direct Federal
enforcement of the State program or
to withdraw approval of part or all of
the program.

PART 736--FEDERAL PROGRAM FOR
A STATE

Sec.
7138.1
736.2
736.3736A
736.11
736.12

Scope. -
Oblective.
Responsibmty.
Authority.
General procedural requirement&
Public notice requirement&
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Sec.
736.13 Public comment.
736.14 Director's decision.
736.15 Implementation, enforcement and

maintenance of a Federal program.
736.16 Federal program termination proce-

dures.
736.17 Consolidation of procedures.
736.21 General requirements of a Federal

program.
736.22 Contents of a Federal program.

*736.23 Federal program effect on State law
or regulations.

736.24 Federal program effect on State
funding.

AunoRr : Sections 102, 201, 405, 501,
5 503, 504, 505, 506, 507, 508, 509, 510, 511, 512,
513. 514, 515, 516, 517, 518. 519, 521, 522, 525,
and 705 of Pub. L. 95-87, 91 Stat. 448, 449.
459,468,470,471,473,474,478, 479,480,483,
484,485,486, 495, 498, 499, 501, 504, 507, 511,
and, 520 (30 U.S.C. 1202, 1211, 1235, 1251,
1253, 1254, 1255, 1256, 1257, 1258, 1259, 1260,
1261, 1262, 1263, 1264, 1265, 1266, 1267, 1268,
1269, 1271, 1272, 1275, and 1294).

§ 736.1 'Scope.
This Part establishes standards and

procedures for the promulgation, ii-
plementation, maintenance, 'adminis-
tration, revision and termination of a
Federal program for a State for coal
exploration and surface coal mining
and reclamation operations- on non-
Federal and non-Indian lands within
that State.'

§736.2 Obje-tive.-
The objectives of this Part are to

provide standards and procedures for
the Director'to follow in the promul-
gation, implementation, maintenance,
revision, administration and termina-
tion of a Federal program for coal ex-
ploration and surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within a State
and for public participation in these
processes, to ensure that the require-
ments of the Act and this Chapter are
met.
§ 736.3 Responsibility.

The Director has the responsibility
to promulgate, implement, enforce,
maintain, revise and terminate Federal
programs on non-Federal and 'non-
Indian lands, in accordance with Sec-
tion 504 of the Act (30 U.S.C. 1254), 30
CFR 733 and this Part.
§ 736.4 Authority.

(a) Promulgat-on and ifiilezieiita-
tion of a complete Federal program
for a State vests the Office with exclu-
sive Jurisdiction and makes the Direc-
tor the regulatory authority for the
regulation and control of all coal ex-
ploration and surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within the State.

(b) Promulgation and implementa-
tion of a partial Federal program for a
State vests the Director with exclusive
Jurisdiction and makes the Office the
regulatory authority for the regula-

I
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tion and control of those aspects of
coal exploration and surface coal
mining, and reclamation operations
covered by ,the partial Federal pro-
gram.

§ 736.11 General procedural requirements.
(a) Promulgation.
(1) Not later than June 3, 1980, the

Director shall promulgate and, subject
to the provisions of this Part, Imple-
ment a Federal program for a State If
the Director reasonably expects coal
exploration or surface coal mining and
reclamation operations to exist on

-non-Federal and non-Indian lands
within that State at any time before
June 1985, and the State fails to-

(I) Submit a-State program for regu-
lation of coal exploration and surface
coal mining and reclamation oper-
ations on non-Federal and non-Indian
lands within that State to the appro-
priate Regional Director within the
time provided in 30 CFR 731.12; or

(ii) Resubmit an acceptable -State
program within 60 days of a notice of
disapproval-of a State program pursu-
ant to 30 CFR 732.13(f). The Director
shall not promulgate a Federal pro-
gram before the expiration of the ini-
tial period allowed for submission of a
State program, as provided n 30 CFR
731.12.

(2) The Director shall promulgate a
complete Federal program for a State
upon the withdrawal of approval of an
entire State program under 30 CFR
733.12. _

(3) The Director shall promulgate,a
partial Federal* program for a State
upon the withdrawal of approval of
part of a State program under 30 CFR
733.

(b) Revisiom- The Director may
revise a Federalprogram for a State, if
necessary to further the purposes of
the Act and the regulations adopted
under- the Act.

(c) Terminatiom The Director shall
terminate appropriate portions of a
Federal program for a State, upon ap-
proval of a State program under 30
CFR Parts 731 and 732 that replaces a
complete -or partial Federal program
for that State.

'§ 736.12 Public iotice requirements.
Prior to-the promulgation or revi-

sion of a Federal program, the Direc-
tor shall give public notice as follows:

(a) Notice shall be published in the
FiDERAL RnsxSTER at least 60 days
before the date of the hearing re-
quired under Section 736.13 and shall
include -

(1) A statement of the bases and
purposes of the proposed program or
revision;

(2) Theproposed text of the regula-
tions of the program or revision

(3) The proposed effective date of
the program or revision;

(4) The location of the Regional
Office and public office in the capital
city of the State where the text of the
proposed program or revision and any
supporting information may be re-
viewed or copied;

(5) The date, time, and location in
the State where the Office will hold at
least one public hearing under the su-
pervision of the Regional Director;

(6) A summary of the format and
the rules of procedure of the public
hearing, as required under Section
736.13; and

(7) Notice of the opportunity for
persons to submit, in writing, data and
comments on the proposed promulga-
tion of a Federal program to the Re-
gional Director prior to the publio,
hearing or at the public hearing.

(b) The Regional Director shall pub.
lish notice at least once a week for 3
weeks within the 30 days before the
hearing in at least one newspaper of
general circulation in the coal mining
area of the affected State, This notice
shall be identical to the notice re-
quired under Paragraph (a) of this
Section, except that a brief description
of the contents of the proposed pro-
gram or revision may be substituted
for the proposed text of the regula-
tions of the program or revision.

§ 736.13 Public comment.
(a) Comments shall be solicited by

the Director from the Administrator
of the Environmental Protection
Agency, the Secretary of Agriculture,
and the heads of other Federal agen-
cies concerned with or having special
expertise relevant to the proposed pro-
mulgation or revision of the program.

(b) The Regional Director shall pro-
vide an -opportunity for persons to
submit, in writing, data and comments
on the proposed promulgation or revi-
sion of a Federal program within 60
days after publication of the notice in
the FEDERAL REoisTER.

(c) Before promulgation or revision
of a Federal program for a State, the
Regional Director shall hold at least
one public hearing within the State
for the purpose of affording interested
persons an opportunity to submit data
and comments on the proposed Feder-
al program or revised Federal program
for the State. The hearings shall
follow legislative procedures and In-
clude a presentation of the proposed
program or revision by the Regional
Director's office and the compilation'
of an open record of the hearing.

(d) Additional hearings or additional
time for submitting comments after
the hearing may be allowed by the Re-
gional Director, If considered appropri-
ate by the Regional Director.

(e) Upon completion of the hearings,
the Regional Director shall transmit
to the Director the hearing tran-
scripts, exhibits submitted, written
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presentations at the hearings, public
comment and the Regional Director's
recommendation concerning the pro-
mulgation of a Federal program or re-
vised Federal program and any pro-
posed regulations.

(f) Copies of all written comments
received and the transcripts of the
public hearing shall be made available
for public inspection and copying at
the office of the appropriate Regional
Director and at a public office in the
capital city of the State.

§736.14 Directors decision.
(a) After considering all relevant in-

formation received under Section
736.13, the Director shall decide
whether to promulgate or revise a
Federal program for the State.

(b) The Director shall publish the
decision in the FDERAL, REGISTER, in-
cluding a statement of the basis and
purpose for the decision, the regula- -
tions of the Federal program for the
State or revision thereof, and the ef-
fective date of the program or revi-
sion.

§ 736.15 Implementation, enforcement and
maintenance of a Federal probram.

The Director shall implement, ad-
minister, maintain and enforce a Fed-
eral program or any revision not later
than-30 days after a Federal program
is promulgated or revised. .The provi-
sions of a Federal program for desig-
nation of lands as unsuitable for sur-
face coal mining operations shall
apply at the time provided for by Sub-
chapter F of this Chapter.

§ 736.16 Federal program termination pro-
cedures.

Termination of a Federal program
shall be accomplished at the same
time and through the procedures for
approval of a State program under 30
CFR 732. No Federal program shall be
considered terminated until a State
program has been approved by the
Secretary in accordance with 30 CFR
732.

§ 736.17 Consolidation of procedures.
The Director may consolidate public

notices, hearings, opportunity for
public comment and decisions on the
promulgation, revision or termination
of a Federal program for a State under
this Part, with public notices, opportu-
nity for public comment and hearings
on the approval, disapproval or with-
drawal of a- State program under 30
CFR 732-733.

§ 736.21 General requirements of a Feder-
al program.

(a) Any complete Federal program
promulgated or revised by'the'Direc-
tor shall include the contents identi-
fied in 30 CFR 736.22.
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(b) Any partial Federal program
shall include all of the contents Identi-
fied in 30 'CFR 736.22 to the extent
that those aspects of coal exploration
and surface coal mining and reclama-
tion operations within the State are to
be regulated by the Director under the
partial program and are not to be reg-
ulated under the remainder of the
State program that continues in
effect.

§ 736.22 Contents of a Federal program.
(a) In promulgating or revising any

Federal program for a State, the DI-
rector shall -

(1) Consider the nature of that
State's soils, topography, climate, and
biological, chemical, geological, hydro-
logical, agronomic, and other relevant
physical conditions;

(2) Include any provisions that are
necessary to implendent the require-
ments of the Endangered Species Act
of 1973, as amended (16 U.S.C. 531 et
seq.), the Fish and Wildlife Coordina-
tion Act, as amended (16 U.S.C. 661-
666c), the National Historic and Pres-
ervbtion Act of 1966 (16 U.S.C. 470).
the Archaeological and Historic Pres-
ervation Act of 1974 (16 U.S.C. 469a),
and other relevant Federal laws impos-
ing duties upon the Secretary;, and

(3) Include, If required pursuant to
30 CFR 736.23, any performance
standards for the regulation of coal
exploration and surface coal mining
and reclamation operations more
stringent than those otherwise pro-
vided for by this Chapter and the Act.

(b) An$ Federal program for a State,
including appropriate portions of a
partial Federal program which is pro-
mulgated or revised by the Director,
shall provide for Federal regulation of
coal exploration and surface coal
mining and reclamation operations on
non-Federal and non-Indian lands
within the State in accordance with
the requirements of the Act and this
Chapter, including, at a minimum, the
following provisions: 30 CFR 700, 701,
707, 760, 761, 762, 765, Subchapter G,
Subchapter J,'Subchapter K, 30 CFR
842, 843, and Subchapter M.

(c) For the purpose of avoiding du-
plication, the Federal program shall
include a process for coordinating the
review and issuance of permits for sur-
face coal mining and reclamation oper-
ations under the Federal program
with any other Federal, State, or local
planning or permit process applicable
to the operations in the Jurisdiction
involved, including, but not limited
to-

(1) The Clean Air Act, as amended
(42 U.S.C. 7401 et 3eq.); Clean Water
Act, as amended (30 U.S.C. 1251 et
seq.); Resource Conservation and Re-
covery Act (42 U.S.C. 3251 et seq.);and

(2) Plans approved by the Adminis-
trator of the U.S. Environmental Pro-
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tection Agency under Sections 208 or
303(c) of the Clean Water Act, as
amended (33 U.S.C. Section 1288,
1313(c)).

§736.23 Federal program effect on State
law or regulations.

(a) Whenever a Federal program is
promulgated or revised for a State,
any statutes or regulations of the
State regulating coal exploration or
surface coal mining and reclamation
operations subject to the Act shall be
preempted and superseded by the Fed-
eral program, insofar as the State stat-
utes or regulations are inconsistent,
less stringent or preclude compliance
with the purposes and requirements of
the Act and the Federal program. In
promulgating or revising a Federal
program for a State, the Director shall
set forth in the FunRA. REGISTER any
State statute or regulation which is
preempted aid superseded by the Fed-
eral program

(b) The provision of any State stat-
ute or regulation which provides for
more stringent land use-and environ-
mental control and regulation of coal
exploration or surface coal mining and
reclamation operations than do the
provisions of the Act or any regulation
issued under the Act shall not be pre-
empted and superseded by the Direc-
tor and shall be incorporated into the
Federal program for the State.

§736.24 Federal program effect on State
funding.

(a) After the withdrawal of a State
program and the promulgation and
implementation of a complete Federal
program for a State and extending.
until approval of a new State program,
the Director shall not-

(1) Approve, fund or continue to
fund a State abandoned mine reclama-
tion program, under Section 405(c) of
the Act and 30 CFR 884.14, 884.15,
884.16 and 886.18; or,

(2) Make any grants to assist the
State in administering and enforcing
State programs under the Act and 30
CFR 735.11 and 735.12. -

(b) After the withdrawal of a State
program in part and the promulgation
and implementation of a partial Fed-'
eral program for a State and extend-
ing until the approval of a complete
State program the Director shal not-

(1) Approve, fund or continue to
fund a State abandoned mine reclama-
tion program, under Section 405(c) of
the Act and 30 CFR 884.14, 884.15,
884,16 and 886.18, unless the Director
finds, In writing, that discontinuation
of funding would not be consistent
with achieving the purposes of the
Act, and

(2) Make any grants to assist the
State in administering and enforcing
State programs under the Act and 30
CFR 735.12, unless the Director finds
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in writing that discontinuation of
funding would not be consistent with
achieving the purposes of the Act.

SUBCHAPTER D-FEDEkAL LANDS PROGRAM

PART 740-GENERAL REQUIREMENTS
FOR SURFACE COAL MINING AND
RECLAMATION OPERATIONS ON
FEDERAL LANDS

Sec.
740.1 Scope and purpose.'
740.2 Objectives.
740.4 Responsibilities.
740.5 Definitions.

AuT60rTY Secs. 102, 201, 512, 523, 701,
and 711 of Pub. L. 95-87, 91 Stat. 448, 449,
483, 510, 516, 523 (30 U.S.C. 1202, 1211, 1262,
1273, 1291, 1301); and 41 Stat. 437, as
amended (30 U.S.C. 181 et seq.).

§ 740.1 Scope and purpose.
This Subchapter, to regulate surface

coal mining and reclamation oper-
ations on Federal lands:

(a) Establishes "the procedures and
requirements for permits;

(b) Prescribes the environmental
protection performance standards;

(c) Prescribes the requirements for
performance bonds, Federal lessee pro-
tection, and liability insurance;
I (d) Establishes the -responsibilities
and procedure for Inspection and en-
forcement;

(e) Establishes a schedule for com-
pliance with permanent regulatory
program requirements;

(f) Sets forth the requirements for
State-Federal cooperative agreements
for regulation by a State on Federal
lands within a State under Section
523(c) of the Act; and

(g) Defines the functions and re-
sponsibilities of Federal and State
agencies in administering the provi-
sions of the Act and this Subchapter
with respect to surface coal mining
and reclamation operations on Federal
lands.

§ 740.2 Objectives. -

The objectives of this Subchapter
are to ensure that coal' exploration
within a permit area and surface coal
mining and reclamation operations in-
volving Federal lands as defined in 30
CFR 700.5, comply with the require-
ments of the Act, this Chapter, and all
other applicable State and Federal
laws.

§ 740.4' Responsibilities.
(a) The Secretary is responsible for

the approval or disapproval of mining
plans on Federal lands.

(b) The Secretary, is responsible for
the execution, modification or termi-
nation of State-Federal ,cooperative
agreements in accordance with '30
CFR 745.
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(c) The Secretary, acting through.
the Director, is responsible for the
process of designating areas of Federal
lands as unsuitable for all or certain
types of surface coal mining oper-
ations, in accordance with the require-
ments of 30 CFR 769.

(d) The Director' is responsible for
the approval or disapproval of permit
applications for surface coal mining
and reclamation operations on Federal
lands. The Director i to consult with
and- obtain the consent of the author-
ized officer of the Federal surface
managing agency, with respect to spe-
cial requirements relating to the pro-
tection of non-mineral resources of the
areas affected by those operations,
and to assure operator compliance
with such special requiremeits. The
Director will also consult with and
obtain the consent of the Director,
U.S. Geological Survey, concerning re-
quirements relating to the develop-
ment, production, and recbvery of
mineral resources in areas affected by
those operations.

(e) The Director is responsible for
approval of authorizations to conduct
exlerimental practices on Federal
lands, in- accordanc, with 30 CFR
741.14(b).

(f) The Regional Director§, with the
concurrence of the, authorized repre-
sentative of the surface managing
agency, are responsible for the approv-
al of performance bonds, Federal
lessee protection bonds; and liability.
insurance required for surface coal
mining and reclamation operations on
Federal lands, In accordance with 30
CFR 742.

(g) The Regional Directors are re-
sponsible for inspection and enforce-
ment with respect to surface coal
mining and:reclamation operations on
Federal lands, to ensure, compliance
with the requirements .of the Act and
this Chapter, in accordance with 30
CFR 744 and 843.

(h) 1n accordance with 30 CFR 211,
the Director, U.S. Geological Survey,
is responsible for inspection and en-
forcement of the terms and conditions
of coal exploration licenses issued pur-
suant to 43 :CFR 3507.' The Director,
U.S. Geological Survey, is also respon-
sible for receiving and approving ex-
ploration plans on Federal coal leases
outside a permit area and for inspec-
tion and enforcement of the terms and
conditions of such exploration plans
pursuant to 30 CER 211; and for in-
spection and enforcement of the coal
resource requirements of 30 CFR 211
within the permit area.

(i) The Director, U.S. Geological
Survey, Is responsible for reviewing
the mining and operations portion of
proposed' mine plans and for recom-
mending approval, disapproval or con-
ditional approval to the Secretary.

§ 740.5 Defiitions.
As used in this Subchapter:
Authorized officer means any officer

designated by a Federal agency as
having administrative Jurisdiction over
Federal lands or minerals for the exer-
cLie of authority in matters relating to
the provisions of the Act and this
Chapter.

'Authorized state regulatory authori-
ty means a State regulatory authority
exercising authority to regulate sur-
face coal mining and reclamation oper-
ations on Federal lands under a State-
Federal cooperative agreement ap-
proved under 30 CPR 745.

Coal Lease means a Federal coal
lease or license issued by the U.S. De-
partment of the Interior's Bureau of
Land Management pursuant to the
Mineral Leasing Act of 4920, as
amended (30 U.S.C. 181 et seq.) and
the Federal Acquired Lands Leasing
Act (30 U.S.C. 351-359). The name of
the specific lease Instrument is used in
this Subchapter where necessary for
precise meaning or more detailed ex-
planation.

Lease terms and conditions and
stipulations means all of the standard
provisions of a Federal coal lease, in-
cluding provisions relating to lease du-
ration, fees, rentals, royalties, lease
bond, production and record keeping
requirements, and lessee rights of as-
signment, extension, renewal, termina-
tion and expiration; and site-specifia
requirements'ncluded in Federal coal
leases in addition to other terms and
conditions which relate to protection
of the environment, and human, natu-
ral and mineral resources.

Mining Plan means a complete
mining and reclamation operations
plan that complies with the require-
ments of the Mineral Leasing Act of
1920, as amended (30 U.S.C.181 et
seq.), the Surface Mining Control and
Reclamation Act of 1977. (30 U.S.C.
1201; et seq.), regulations promulgated
under those Acts, and all other appli.
cable laws and regulations. At a mini-
mum, 'the mining plan includes the
mining and operations plan required
under the Mineral Leasing Act of 1920,
as amended, and the matter required
under Subchapter D of this Chapter
for a permit for surface coal mining
and reclamation operations.

Mining supervisor means the area
Mining Supervisor, Conservation Divi-
sion, U.S. Geological Survey, or Dis-
trict Mining Supervisor or other sub-
ordinate acting under their direction.
.Surface managing agency means a

Federal agency having administrative
jurisdiction over the surface of Feder-
al lands or over Federal minerals.

PART 741-PERMITS

Sec.
741.1 Scope.
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Sec.
741.2 Objective.
741.4 Responsibilities.
741.11 General obligations.
741.12 Relation of permit to mining plan.
741.13 Permit applications.
741.14 Requirements for special oper-

ations.
741.15 Permit terms.
741.16 Conditions of permits.
741.17 Criteria for permit approval or

denial.
741.18 Public participation in permit

review process.
741.19 Availability of information.
741.20 Permit review processing for oper-

ations on National Forest System lands.
741.21 Review of permit applications.
741.22 Issuance of permits.
741.23 Renewal of permits.
741.24 Review of approved permits and

permit revisions.
741.25 Transfer, assignment, or sale of

rights.
741.26 Revocation of permits.

AuTHoprry: Sees. 102, 201, 506, 507, 508,
509, 510, 511, 513, 514, 515, 516, 517, 522, 523,
527, 701 and 711, Pub. L. 95-873.91 Stat. 448,
449, 473, 474, 478, 479, 480, 483, 484, 485, 486,
495, 498, 507, 510, 513, 516, 523. (30 U.S.C.
1202, 1211, 1256, 1257, 1258, 1259, 1260, 1261,
1263, 1264, 1265, 1266, 1267, 1272, 1273, 1277,
1291, 1301); and 41 Stat. 437, as amended (30
U.S.C. 181 etseq.).

§ 741.1 Scope.
This Part provides the requirements

for permits to conduct surface coal
mining and reclamation operations on
Federal lands.

§ 741.2 Objectives.
The objectives of this Part are to-
(a) Ensure that surface coal mining

and reclamation operations on Federal
lands are conducted only after the De-
partment has determined that recla-
mation can be accomplished as re-
quired by the Act and this Subchapter
on lands disturbed or affected by
those operations;

(b) Establish regulatory procedures
governing the process for making ap-
plications for permits on Federal lands
and for the review, approval, and dis-
approval of those applications by the
Director;

(c) Establish a procedure for public
participation in the permit application
and review process;

(d) Establish the criteria and proce-
dures for revision or renewal of per-
mits and transfer, sale or assignment
of rights granted under a permit on
Federal lands; and,

(e) Establish procedures for the rev-
ocation of permits on Federal lands.
§ 741.4- Responsibilities.

(a) The Director, acting through the
Regional Directors, has the sole re-
sponsibility to receive and review ap-
plications for permits and revisions
and renewals of permits and applica-
tions for the transfer, sale or assign-
ment' of permits, and to approve, dis-
approve, or conditionally approve per-

mits for surface coal mining and recla-
mation operations on Federal lands in
States that do not have an approved
State-Federal cooperative agreement
under 30 CFR 745.

(b) In a State where there is an ap-
proved State-Federal Cooperative
Agreement under 30 CFR 745, the au-
thorized State regulatory authority
and the Director acting through the
Regional Directors have the joint re-
sponsibility to review applications for
permits and, revisions, and reuewals of
permits, and approve, disapprove or
conditionally approve permits for sur-
face coal mining and reclamation oper-
ations on Federal lands.

(c) The mining supervisors, author-
ized officers of surface managing agen-
cies, and Regional Directors are re-
sponsible for formulating special re-
quirements relating to the develop-
ment, production and recovery of coal
resources, the conservation and pro-
tection of natural resources, and for
the postmilnng land use. Such require-
ments shall be specified in approved
mining plans for surface coal mining.
and reclamation operations on Federal
lands.

(d) The Secretary is responsible for
the approval, disapproval or condition-
al approval of the mining plan which
includes the operation and reclama-
tion plan for the life of the mine.

§ 741.11 General obligations.
(a) On and after 6 months from the

effective date of this Subchapter, re-
gardless of litigation contesting the
promulgation of this Subchapter, each
operator having an approved mining
plan, or having submitted an approv-
able new or revised mine plan to the
Office before the effective date of this
Subchapter, for conducting surface
coal mining and reclamation oper-
ations on Federal lands shall comply
with the permanent performance
standards in 30 CFR Subchapter K,
except as provided in 30 CFR
701.11(e). A revised mining plan shall
not be required until an application
for a permit is required under Para-
graph (c) of this Section except-

(1) Where the regulatory authority
determines that the existing approved
mining plan requires modification to
assure compliance with one or more
performance standards. In such cases
the regulatory authority shall estab-
lish, in writing, a time schedule within
which the person conducting the oper-
ation shall modify the approved
mining plan to meet the requirements
of the specified performance standard
or standards and to achieve compli-
ance with those requirements. In no
event shall the time for modification
and compliance be extended beyond 12
months from the effective date of this
Subchapter, or be construed to mean a
complete permit application is not re-

quired pursuant to Paragraph (c) of
this Section.
1 (2) Where a mining plan for a new
mine or modification to an existing
mining plan is required to increase the
acreage to be mined, the application
for approval of the mining plan shall
comply with the requirements of 30
CFR 741.13, 30 CFR 742 and 30 CFR
744.

(b) Where surface coal mining and
reclamation operations are conducted
by a Federal lessee under an approved
mining plan or permit which covers in-
termingled Federal and non-Federal
lands, the Secretary shall require as a
condition for operations on Federal
lands, that operations on intermingled
non-Federal lands be conducted-in a
manner which will not preclude com-
pliance with the performance stand-
ards in Subchapter K on Federal
lands.

(c)(1) Not later than two months
after the effective date of a State pro-
gram or a Federal program for a State
and regardless of litigation contesting
the promulgation of this Subchapter
each person who conducts or expects
to conduct surface coal mining and
reclamation operations on Federal
lands after the expiration of eight
months from such effective date shall
file a complete application for a
permit for those operations, and

(2) Except as provided in Paragraph
(d) of this Section, on or after eight
months from the effective date of a
State program or a Federal program
for a State, no person shall conduct
surface coal mining and reclamation
operations obn Federal lands, unless
that person has first obtained a valid
permit issued by the Director under
the Act and this Part.

(d) A person who conducts surface
coal mining and reclamation oper-
ations, under a mining plan approved
by the Secretary in accordance with
the Act and 30 CFR 211, may conduct
those operations beyond the period
prescribed in Paragraph (c) of this
Section, if all of the following condi-
tions are present:

(1) Timely and complete application
for a permit to conduct those oper-
ations under this Part has been made
to the Regional Director, in accord-
ance with the provisions of the Act
and this Part;

(2) The Director has not yet ren-
dered a final decision with respect to
the permit application pursuant to 30
CFR 741.21(a)(4) or (5); and

(3) Those operations are conducted
in compliance with all terms and con-
ditions of the approved mining plan
and the requirements of the Act, 30
CFR 211, and Subchapter K, State
laws and regulations applicable
through an approved cooperative
agreement, and the requirements of
the applicable lease or license.
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(e) After the issuance of a new
permit under this Section, the permit-
tee shall conduct surface coal mining
and reclamation operations in accord-
ance with all requirements of the
permit, in addition to all requirements
of the lease, license, and all applicable
State and Federal regulations.

§ 741.12 Relation of permit to mining
plan.

(a) The Director shall issue permits
only in accordance with an approved
mining plan. Permit approvals may be
conditioned to reflect the Secretary's
approval or conditional approval of
the mining plan.

(b) A mining plan shall include:
(C) The information required for a

permit by 30 CFR 741.13; and
(2) A mining and operation plan

which covers the life of the surface
coal mining operations involved in ac-
cordance with the Mineral Leasing Act
of 1920, as amended (30 U.S.C. 181 et.
seq.) and 30 CFR 211.

(c) The applicant shall file a mining
plan with the Regional Director.

(d) The Director shall advise the
Secretary on mining plan approval by
indicating that he is prepared to ap-
prove a permit.

§ 741.13 Permit applications.
(a) Permit fee. An application for a

permit to conduct surface coal mining
and reclamation operations on Federal
lands shall be accompanied by a fee
not to exceed the actual or anticipated
administrative costs of reviewing, ad-
ministering, and enforcing the permit.
The amount of the fee shall be deter-
mined by a fee table published by the
Director, or as determined pursuant to
a State-Federal cooperative agree-
ment.

(b) Copies required. The applicant
shall file at least seven copies of the
complete permit application with the
Regional Director.

(c) Contents of applications.
(1) A permit application shall meet

the requirements of 30 CFR 771.23
and shall include:

(i) The legal, financial, compliance
and related information required by 30
CFR 778 for surface mining activities
or by 30 CFR 782 for underground
mining activities;

(ii) The information on environmen-
tal resources in the permit and adja-
cent areas required by 30 CFR 779 for
surface mines or 30 CFR 783 for un-
derground mining activities;

(iii) A reclamation and operations
plan as required by 30 CFR 780 for
surface mining activities, or as re-
quired by 30 CFR 784 for underground
mining activities. The mining and rec-
lamation plan shall include an explo-
ration plan covering all exploration ac-
tivities within the permit area, includ-
ing the requirements of 30 CFR 776,

except information already submitted
pursuant to 30 CFR 779 and 780 or 30
CFR 783 and 784 need not be repeat-
ed. Exploration proposed to be con-
ducted within the permit area during
the permit term in addition to that ap-
proved in a permit shall only be con-
ducted after it is authorized in an ap-
proved permit -revision.

(2) An applicant seeking authoriza-
tion to conduct any of the special cate-
gories of surface coal mining and rec-
lamation operations included in 30
CFR 741.14 shall include in the permit
application in addition to the informa-
tion required in this Section the appli-
cable requirements of 30 CFR 741.14.

(3) Where the Surface of the Federal
lands is subject to a lease or permit
issued by the Federal government to a
person other than the applicant, the
application for a permit shall include
the written consent of the permittee
or lessee to enter and commence sur-
face coal mining operations on those
lands. Where written consent cannot
be obtained by the applicant, evidence
of the execution of a Federal lessee
protection bond shall be submitted to
the Regional Director according to 30
CFR 742.13.

§ 741.14 Requirements for special oper-
ations.

(a) Persons seeking to engage in spe-
cial bituminous surface coal mining in
Wyoming shall comply with 30 CFR
785.12.

(b) Persons seeking to conduct ex-
perimental practices as part of surface
coal mining and reclamation oper-
ations shall comply with 30 CFR
785.13.

(c) Persons seeking to engage in
mountain-top removal surface coal
mining and reclamation activities shall
comply with 30 CFR 785.14.

(d) Persons seeking to engage in
steep slope surface coal mining and
reclamation operations -shall comply
with 30 CFR 785.15.

(e) Persons seeking to conduct sur-
face coal mining and reclamation oper-
ations on steep slopes involving var-
iances from the requirements of the
Act, Subchapter K, and applicable
state statutes and regulations which
require disturbed areas to be restored
to their approximate original contour,
shall comply with 30 CFR 785.16.

(f) Persons seeking to engage in sur-
face doal mining and reclamation oper-
ations on prime farmlands shall
comply with 30 CFR 785.17.

(g) Persons seeking to engage in
combined surface and underground
mining activities, involving a delay in
the requirements of Section 515(b)(16)
of the Act, Subchapter K of this
Chapter, and applicable State statutes
and regulations to conduct reclama-
tion operations as contemporaneously

as practicable with mining operations,
shall comply with 30 CFR 785.18.

(h) Persons seeking to engage in sur-
face coal mining and reclamation oper-
ations in, adjacent to or under an allu-
vial valley floor in arid or semi-arid
areas west of the 100th meridian shall
comply with 30 CFR 785.19.

(i) Persons seeking to engage in
auger mining shall comply with 30
CFR 785.20.

(J) Persons seeking to engage in the
operation of coal processing plants
and support facilities, not located
within the permit area of a specified
mine, shall comply with 30 CFR
785.21.

(k) Persons seeking to engage in the
operation of in situ coal processing ac-
tivities shall comply with 30 CFR
785.22.

§ 741.15 Permit terms.
(a) Each permit to conduct surface

coal mining and reclamation oper-
ations on Federal lands shall be issued
for a fixed term not to exceed five
years and shall be consistent with the
approved mining plan. If the applicant
satisfies the following requirements, a
longer specified permit term may be
granted:

(1) Where a permit term over five
years is reasonably needed to allow
the applicant to obtain necessary fi-
nancing for equipment or opening of
the operation and this need is verified,
in writing, by the applicant's proposed
source for the financing, and

(2) The application is full and com-
plete for the longer term.

(b) (1) A permit shall terminate if
the permittee has not commenced the
surface coal mining operations covered
by the permit within three years of
the issuance of the permit. The Secre-
tary may grant a reasonable extension
of time upon a written showing by the
permittee that the extension is neces-
sary because of litigation precluding
the commencement of operations or
threatening substantial economic loss
to the permittee, or because of other
conditions beyond the control and
without the fault or negligence of the
permittee.

(2) An extension of time may not be
granted if the effect of that extension
would be to extend the term of a Fed-
eral coal lease beyond the period al-
lowed for diligent development under
the terms and conditions of the lease
and the requirements of Section 7 of
the Mineral Leasing Act of 1920, as
amended (30 USC 181 et seq.) and 43
CFR 3500.

(3) With respect to coal to be mined
for use in a synthetic fuel facility or
specific major electric generating fa-
cility, the permittee shall be deemed
to have commenced surface mining op-
erations at the time the construction
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of the synthetic fuel or generating fa
cility is initiated.

(4) Extensions of time granted b3
the Director under Paragraph (a) o
this Section shall be specifically sel
forth-in the permit and public notic(
of the extension shall be by publica
tion in the Federal Register and sucl
other means as the Director deter
mines appropriate.

§ 741.16 Conditions of permits.
All permits issued under this Pan

shall reflect consideration of the di
verse physical, climatological, anc
other unique characteristics of thi
Federal lands in question and shall in
lude the terms and conditions for per

mits required by 30 CFR 786.

§ 741.17 Criteria for permit approval o:
denial.

No permit or revision application in
volving Federal lands shall be ap
proved, unless the application affirma
tively demonstrates and the Directo
finds, in writing, on the basis of infor
mation in the application or from in
formation otherwise available, whict
is documented in the approval anc
made available to the applicant, that-

(a) The Secretary has approved thq
applicant's proposed mining plan;

(b) The applicant has satisfied al
applicable requirements for the ap
proval of permits under 30 CFR 786;

(c) If the operations are on Federa
lands-in a State having an approve(
State-Federal cooperative agreement
both the Director and the authorizm
State regulatory authority have con
cured in the approval of the permit
and

(d) The applicant has complied witl
all other requirements of applicabli
Federal laws including but not limitei
to, the Mineral Leasing Act of 1920, a
amended (30 U.S.C. 181 et seq), thi
Federal Land Policy and Managemen
Act of 1976 (43 U.S.C. 1701 et seq.)
and regulations adopted under thosi
Acts.

§741.18 Public participation in perni
review process.

The provisions for public participa
tion in the permit review process of 31
CFR 786.11 through 786.15 shall appl
to the review of each application for

,permit to conduct surface coal minin
and reclamation operations under th
Subchapter, except that where publi
hearings were held and determina
tions made under Section 2(a)(3) (A]
(B) and (C) of the Mineral Leasini
Act, as amended (30 U.S.C. 201(a)(3
(A), (B) and (C), the matters coverei
by such hearings and the determina
tions made need not be readdresseA
and shall be made a part of the recor
of any public hearing held pursuant t4
this Subchapter.

-§ 741.19 Availability of information.
(a) Information in a permit applica-

r tion on file with the Office and any
state regulatory authority shall be
open for public Inspection and copying
at reasonable times upon written re-
quest, subject to the following-

(1) Information in a permit applica-
- tion which pertains only to the analy-

sis of the chemical and physical prop-
erties of the coal, except information
on a mineral or elemental content
which is potentially toxic in the envi-

- ronment, shall be kept confidential
d and not made a matter of public
e record; and

(2) Only information in mining and
- reclamation plan portions of the appli-

cation, which is required to be filed
with the Regional Director under Sec-

r tion 508 of the Act and which is
exempt from disclosure by the Free-

- dom of Information Act (5 U.S.C.
- 552(b)), shall be held in confidence by
- - the Regional Director according to 43
r CFR2.
- (b) Information in a permit applica-
- tion required to be kept confidential
i under paragraph (a) of this Section,
I shall be clearly identified by the appli-
- cant by marking each page of the doc-
e ument with the words "CONFIDEN-

TIAL INFORMATION" at the top of
I the page. Failure to add "CONFIDEN-

TIAL INFORMATION" will be con-
strued as a waiver of confidentiality.

1 All pages so mairked shall be physical-
I ly separated by the applicant from
*, other portions of the application.
d

§ 741.20 Permit review processing for op-
erations on National Forest System
lands

h Upon receipt of an application for a
a permit, the Regional Director shall,
I when a permit application or a pro-

posed revision of an approved permit
e involves surface coal mining and recla-
t mation operations on Federal lands
, within the boundaries of National
e Forest System lands, transmit a copy

of the complete application or pro-
posed revision to the Chief, U.S.

t Forest Service, with a request for
review of the application and consent
to Its approval by the Secretary of Ag-

O riculture.
9
a § 741.21 Review of permit applications.
g (a)(1) The Regional Director shall
s review the application, written com-
c ments, written objections, and records

of any informal conference held with
), respect to the application under Sec-
g tion 741.18 and recommend approval.
) disapproval, or conditional approval of
i the application to the Director. Prior
1- to making a recommendation, the Re-
I gional Director shall consult with and
i obtain the consent of the authorized
D officer of the surface managing

agency and the Director, U.S. Geologt-

cal Survey, as provided in 30 CFR
740A(d).

(2) The Director shall approve, re-
quire modification of, or deny all ap-
plIcatlons for permits under the Fed-
eral lands program, bn the basis of-

(1) Complete applications for permits
and revisions or renewals thereof
which meet the requirements of this
Part;

(ii) Public participation as provided
for In this Part;

(Ill) Compliance with any applicable
provision of 30 CFR 785;

(iv) Processing and review of applica-
tions as required by this Part.

(3) The Director shall take action as
required by this Paragraph within a
reasonable time after receipt of all of
the Information described in Para-
graph (2), and such additional infor-
mation as he or she may require of the
Director, U.S. Geological Survey, or
the permit applicant.

(4) Issuance of Decisions.
(I) If an informal conference is held

under Section 741.18, the Director
shall give within 60 days of the confer-
ence his or her written findings to the
permit applicant and to each person
who Is a party to the conference,
granting or denying the permit in
whole, or in part, and stating the spe-
cific reasons therefore In the decision.
In states where an approved coopera-
tive agreement exists under 30 CFR
745, the Director shall simultaneously
transmit a copy of those findings and
any permit issued to the state regula-
tory authority.

(i) If no such Informal conference
has been held, the Director shall
transmit his or her written findings to
the permit applicant, granting or
denying the permit, in whole, or in
part, and stating the specific reasons
therefore In the decision.

(Ill) Simultaneously, the Director
shall transmit a copy of his or her de-
cision to each person and government
official who filed a written objection
or comment with respect to the appli-
cation, and to the state regulatory au-
thority, where the application was for
mining in a state where an approved
cooperative agreement under 30 CFR
745 exists. The Director shall also si-
multaneously publish a summary of
his or her decision in a newspaper or
similar periodical of general circula-
tion in the general area of the pro-
posed operation. Within 10 days after
the granting of a permit, the Director
shall make the notifications required
by 30 CFR 786.23.

(5) The final decision of the Director
is subject to an appeal to the Depart-
ment's Office of Hearings and Appeals
as provided in 30 CFR 787.11-

(b) If the Regional Director deter-
mines from either the schedule sub-
mitted as part of the application
under 30 CFIR 778.14(c) or 782-14(c), or
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from other available information, that
any surface coal mining operation
owned or controlled by the applicant
Is currently in violation of any, law,
rule, or regulation of the, United
States, of any State law, rule or regu-
lation enacted pursuant to Federal
law, rules or regulation, or of any pro.
vision of the Act pertaining to air or
water environmental protection, the
regulatory authority shall require the
applicant, before the issuance of the
permit, to-
(1) Submit to the regulatory author-,

ity reviewing the application proof
which is satisfactory to the regulatory'
authority, department, or agency
which has jurisdiction over such viola-
tion, that the violation-
(i) Has been corrected, or
(i) Is in the process of being correct-

ed; or
(2) Establish to the satisfaction of

the regulatory authority reviewing the
application that the applicant has
filed and Is jbresently pursuing, in good
faith, a direct administrative or judi-
cial appeal to contest the validity of
that violation. If the administrative or
Judicial hearing authority either'
denies a stay applied for in the appeal
or affirms the violation, then any sur-
face coal mining operations being con-
ducted under a permit Issued accord-
ing to this Paragraph shall be immedi-
ately terminated, unless and until the
provision of. Paragraph (1) above are
satisfied. -
(c) Before any final determination

by the regulatory authority that the
applicant, or the operator specified in
the application, controls or has con-
trolled mining operations with a dem-
onstrated pattern of willful violation
of the Act of such nature, duration,
and with such resulting irreparable
damage to the environment as to indi-
cate an intent not to comply with the
provision of the Act,. the applicant or
operator shall be afforded an opportu-
nity for an: adjudicatory hearing on
the determination as provided for in
43 CFR4.

§ 741.22 Issuance of permits.
After the approval, of an application

for a new or revised permit, or for re-
newal of an existing permit, but prior
to Issuance of such permit, the appli-
cant/permittee shall file with the reg-
ulatory authority a performance bond,
proof of liability insurance, and where.
required, evidence of the execution of
a Federal lessee protection bond which,
meet the requirements of 30 CFR Sub-
chapter J and 30 CFR 742.13.;

§ 741.23 Renewal of permits.
Each permit Issued under this-Sub-

chapter shall carry with it the right of
successive renewal upon expiration,
for areas within the boundaries of the
existing permit, in accordance with

RULES AND REGULATIONS

the requirements of 30 CFR 788.13
through 788.16. Terms of a permit to
conduct operations under a lease
issued pursuant to the Mineral Leas-
ing Act, as amended (30 USC 181 et
seq.), may not be extended beyond the
period allowed for diligent develop-
ment under the terms and conditions
of the lease as provided for in Section
7 of that Act and 43 CFR 3500.

§ 741.24- Review-of approved permits and
permit revisions.

(a) The Regional Director shall
review each Federal permit issued and
outstanding in dccordandce with 30
CFR 788.11.

(b) Upon the recommendation of the
Regional Director following that
review, the Director, may require, by
order, supported by written findings,
reasonable revision or modification of
the permit provisions, In accordance
with the procedures in 30 CFR
788.11(b).
(c) Where. changes or other factors

constitute a significant departure from
the method of mining or reclamation
operations approved In the original
permit, the permittee shall apply for a
revised permit, in accordance with the
requirements of 30 CFR 788. The per-
mittee shall submit seven copies of a
permit revision application to, the Re-
gional Director.
(d) Applications for approval of a

permit revision which require modifi-
cation of an approved mining plan
shall not be approved until the modifi-
cation of the mining plan has been ap-
proved by the Secretary.

§ 741.25 Transfer,, assignment, or sale of
rights.

(a) The. provisions of 30 CFR 788.17
through 788.19 shall govern the ap-
proval by the Director of the transfer,
assignment or sale of rights granted
,under a permit issued pursuant to this
Subchapter. No person shall obtain &
transfer, assignment, or sale of rights
granted under a permit issued under
this Subchapter without the approval
of the Director.
(b) Applications for transfer, assign-

ment or sale of rights granted under
permits shall be filed with the Region-
al Directors
(c) The Regional Director, before

recommending to the Director approv-
al or disapproval of an application for
transfer, assignment or sale of rights,
shall obtain the concurrence of the Di-
rector, U.S. Bureaf of Land Manage-
ment, and the Director, U.S. Geologi-
cal Survey.
(d) The Director shall authorize the

Regional Director to grant the appli-
cation, if he or she approves the trans-
fer, sale or assignment.
(e) Approval of a transfer, assign-

ment or sale of rights granted under a
permit shall not be construed to con:

stitute a transfer or assignment of
leasehold interests. Leasehold inter-
ests may only be transferred or as-
signed in accordance with 43 CFR
3506.

§ 741.26 Revocation of permits.
(a) A permit to conduct surface coal

mining and reclamation operations on
Federal lands may be suspended or re-
voked by the Director, In accordance
with the procedures in 30 CMR 843.13.

(b) If a permit to conduct surface
coal mining and reclamation oper-
ations on Federal lands is suspended
or revoked, the Regional Director
shall notify the Director, U.S. Bureau
of Land Management and recommend
that action be taken by the Bureau to
cancel the Federal lease, in accordance
with the procedures in 43 CPR Sub-
part 3523.

PART 742-BONDS AND LIABILITY
INSURANCE ON FEDERAL LANDS

Sec.
742.1 Scope.
742.4 Responsibilities.
742.5 Definitions.
742.11 Federal lease bonds.
742.12 Performance bonds.
742.13 Federal lessee protection bonds.
742.14 Amount and duration of perform-

ance bonds.
742.15 Form of performance bonds.
742.16 Terms and conditions of perform.

ance bonds.
742.17 Terms and conditions for liability

Insurance.
-742.18 Release of bonds.
742.19 Performance bond forfeiture crite.

ria and procedures.
Au~oRnrv. Sees. 102, 201, 507, 509, 519,

523, 715, Pub. L. 95-7, 91 Stat. 448, 449, 474,
479, 501, 510,525 (30 U.S.C. 1207, 1211, 1257,
1259, 1269, 1273, 1305); and 41 Stat. 437, as
amended (30 U.S.C. 181 et seq.).

§742.1 Scope.
This Part. sets forth, with respect to

Federal lands, the performance bond,
Federal lessee protection bond and lia-
bility insurance required under the
Surface Mining Control and Reclama-
tion Act of 1977. It includes proce-
dures for setting performance bond
and liability Insurance amounts, and
provides for the reduction of perform.,
ance bond requirements where dual
bonding exists on Federal lands.

§742.4 Responsibilities.
(a)' The Director shall prescribe and

furnish the form for filing a 'erform-
ance bond. The Director 'shall pre-
scribe terms and conditions for bonds
and Insurance in accordance with this
Part.
(b) The Director s responsible for

determining the amount of the per,
formance bond, Federal lessee protec-
tion bond, and liability insurance re-
quired for each permit area, including
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adjustments to the -initial amount,
from time to time, as affected land
acreages are increased or decreased or
where the cost of future reclamation
changes.

(c) The Director Is responsible for
the release of performance bonds.
(d) The Director shall initiate pro-

ceedings for forfeiture of all or part of
a bond in accordance with 30 CFR 808.

§742.5 Definitions.
Federal lease bond means a surety

bond payable to the United States re-
quired pursuant to 43 CFR 3504 for
compliance with the terms and condi-
tions of a Federal coal lease.

Federal lessee protection bond
means a bond payable to the United
States for use and benefit of a permit-
tee or lessee authorized under other
Federal laws on Federal lands, to
secure payment of any damages to
crops or tangible improvements.

§ 742.11 Federal lease bonds.
(a) All operators on any Federal

lease shall have a Federal lease bond.
Lessees holding a lease before the ef-
fective date of these regulations where
the lease is covered by a bond required
under 43 CFR 3504, may apply to the
authorized officer for release of liabili-
ty for that portion of the Federal
lease bond that covers reclamation re-
quirements.
(b) The authorized officer may re-

lease the liability for that portion of
the Federal lease bond that covers rec-
lamation requirements if:

(1) The.Federal lessee has secured a
suitable performance bond covering
the permit area under this part;

(2) There are-no pending actions or
unresolved claims against existing
bonds; and

(3) The authorized officer receives
concurrence from the Regional DIrec-"
tor and the Mining Supervisor.
(c) Bonding requirements on Federal

leases issued pursuant to 43 CFR 3500
after the effective date of this Sub-
chapter shall not include the perform-
ance bond required in this Part.

§ 742.12 Performance bonds.
(a) Each person conducting surface

coal mining and reclamation oper-
ations on Federal lands shall comply
with the performance bond require-
ments of 30 CFR 800-808.

(b) Performance bonds required for
operations on Federal lands, where a
State regulatory authority has admin-
istration and enforcement responsibil-
ities under a State-Federal cooperative
agreement, shall be payable to both
the United States and the State regu-
latory authority.

§ 742.13 Federal lessee protection bonds.
(a) In those instances where Federal-

ly owned coal is to be mined and the
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surface of the land is subject to a lease
or permit issued by the United States.
and the applicant for a mining permit
is unable to obtain the written consent
of the permittee or lessee of the sur-
face to enter and commence surface
coal mining operations, the applicant
shall submit to the Regional Director
with his application for a permit evi-
dence of execution of a bond or under-
taking which meets the requirements
of this Section. The Federal lessee
protection bond is in addition to the
performance bond required by Section
"742.12.

(b) The bond shall be payable to the
United States for the use and benefit
of the permittee or lessee of the sur-
face lands involved.

(c) The bond shall secure payment
to the surface estate for any damage
which the surface coal mining and rec-
lamatlon operation causes to the crops
or tangible improvements of the per-
mittee or lessee of the surface lands.

(d) The amount of the bond shall be
determined either by the applicant
and the Federal lessee or permittee or
as determined in an action brought
against the person conducting surface
coal mining and reclamation oper-
ations or upon the bond in a court of
competent jurisdiction.

§ 742.14 Amount and duration of perform-
ance bonds.

The amount and duration of the per-
formance bond for surface mining and
reclamation operations on Federal
lands shall be in accordance with 30
CFR 805.

§742.15 Form of performance bonds.
The form of the performance bond

shall be established by the Regional
Director and shall include either-

(a) A surety bond;
(b) A collateral bond, which meets

the requirements of 30 CFR 806.11; or,
(c) A self-bond, which meets the re-

quirements of 30 CFR 806.11(b).

§ 742.16 Terms and conditions of perform-
ance bonds.

(a) The performance bond shall be
conditioned upon faithful perform-
ance of all the requirements of the
Act, this Chapter, and the permit and
shall cover that area under pernilt
upon which the surface coal mining
and reclamation operations will be
cohducted during the Initial term of
the permit, in accordance with 30 CFR
806.12.

(b) Period of liability of the bond
shall be determined under 30 CFR
805.13 and shall apply to each incre-
mental expansion of the surface coal
mining and reclamation operations.

(c) The amount of the bond and the
requirements for acceptance of a bond
may be adjusted by the Regional Di-
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rector In accordance with 30 CFR
805.14.

§ 742.17 Terms and conditions for liability
Insurance.

The terms and conditions for liabili-
ty Insurance In 30 CFR806 shall apply
to operations on Federal lands, except
the provisions for self-insurance equi-
valency in 30 CPR 806.14(d) shall
apply only in states allowing self-in-
surance pursuant to an approved state
program.

§ 742.18 Release of bonds.
(a) A Federal lease bond may be re-

leased by the authorized officer, upon
satisfactory reclamation of a mine
after cessation of operations as deter-
mined and approved by the Regional
Director and the Mining Spervisor in
accordance with 30 CFR 744.13(cX2).

(b) A performance bond shall be re-
leased upon satisfactory reclamation
of a mine in accordance with 30 CFR
807.

(c) When the surface of the lands in
a lease, permit or license Is not owned
by the United States, the Regional Di-
rector shall notify the surface owner
and take into account their comments
before releasing the performance bond
in accordance with the procedures and
requirements of 30 CFR 807.

(d) A Federal lessee protection bond
shall be released upon the written con-
sent of the permittee or lessee.

§742.19 Performance bond forfeiture cri-
terla and procedures.

The performance bond on Federal
lands shall be subject to forelture in
accordance with the procedures and
requirements of 30 CPR 808.

PART 743-INSPECTIONS, ENFORCE-
MENT, AND CIVIL PENALTIES-
FEDERAL LANDS

Sec.
743.1 Scope.
743.2 Objective.
743.4 Responsibilities.
743.11 General obligations.
743.12 Inspections
743.13 Enforcement.

AuTnomr Secs. 102, 201, 517, 518, 521,
523, 525 of Pub. L 95-87, 91 Stat. 448, 449,
498, 499. 504. 510, and 511 (30 U.S.C. 1202,
1211, 1267, 1268, 1271, 1273, 1275) and 41
StaLt. 437. as amended (30 U.S.C. 181 et seqj.

§743.1 Scope.
This Part applies to inspection of

coal exploration within the permit
area and surface coal mining and rec-
lamation operations, enforcement of
applicable laws, regulations, and per-
mIts, and assessment of civil penalties
on Federal lands.
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§743.2 Objective.
The objective of this Part is to estab-

lish requirements for inspection, en-
forcement, and assessment of civil
penalties by the Office of Surface
Mining and other agencies with re-
spect to coal exploration within the
permit area and surface coal mining
and reclamation operations on Federal
lands.-

§ 743A Responsibilities.
(a) The Regional Director is respon-

sible for the inspection and enforce-
ment of all coal exploration within the
permit area and surface coal mining
and reclamation operations on Federal
lands, to ensure compliance with all
applicable requirements of the Act
and this Chapter, the approved explo-
ration or surface coal mining and rec-
lamation operations permit, and all
terms, conditions, and-stipulations of-a
lease, license, or -permit Issued under
the Mineral Leasing Act of 1920, as
amended (30 USC 181 et seq.) that are
incorporated into an approved explo-
ration or mining permit, and require-
merits of the Act, except as provided
in Paragraphs (b), (c) and (d) of this
Section.

(b) The authorized State regulatory
authority shall assume the inspection
and enforcement functions of the Re-
gional Director that are included in an
approved cooperative agreement under
30 CFR 745.-

(c) The Mining Supervisor is respon-
sible for inspection and enforcement
on Federal lands with respect. to com-
pliance by persons conducting surface
coal mining and reclamation. oper-
ations with terms, conditions, and stip-
ulations of leases, licenses and permits
Issued under the Mineral Leasing Act
of 1920, and with provisions of an ap-
proved exploration plan. or mining
plan relating solely to requirements
for development, production, and re-
covery of coal, including royalty audits
and other non-field inspections.

(d) The authorized officer of the
surface managing agency has the re-
sponsibility to ensure compliance with
and enforcement of Federal laws and
regulations relating to the use and dis-
posal of non-coal Federal resources In
the permit area.

§.743.11 -General obligations.
(a) Right of entry. Persons engaging

In coal exploration or surface coal
mining and reclamation operations
shall provide access for any authorized
representative of the Regional Direc-
tor, the Mining Supervisor or the au-
thorized officer of the surface manag-
ing agency to inspect the- operations,
without advance notice or a search
warrant, upon presentation of appro-
priate credentials to determine wheth-
er the operations are in compliance
with all applicable laws, regulations,

. RULES AND REGULATIONS

notices and orders, terms and condi-
. tions of leases, permits or licenses, and

the requirements of the approved
mining plan.

(b) Records and Equipment. Any au-
thorized representative of the Region-
al. Director or the Mining Supervisor
may, at reasonable times and without
delay, have access to copy any records
and to inspect any monitoring equip-
ment or method of operation required
under the Act, this Chapter, permit,
lease, license or an approved mining
plan in accordance with Paragraph (a)
of this Section.

(c) No search warranf shall be re-
quired with respect to any activity
under Paragraph (a) or (b) except
entry into a building without consent
of the person in control of the build-
ing.

§743.12 Inspections.
(a) Coal exploration and surface coal

mining and reclamation operations on
Federal lands shall be inspected under
provisions of 30 CFR .840 and 842 in
accordance with the responsibilities in
Section 743.4. Inspections shall be con-
ducted Jointly when practical and
when more than one government

-agency is involved. The Regional Di-
rector may enlist the aid of Federal In-
spectors from agencies other than the
Office when necessary to ensure com-
pliance wvith an approved exploration
or mining permit.

(b)(1) The Regional Director shall
coordinate inspections by Federal
agencies. When the Mining Supervisor
or the authorized officer of the sur-
face managing agency determines that
an inspection should be made, they
shall notify the Regional Director.
However, royalty audits and other
non-field inspection by the Mining Su-
pervisor need not be coordinated with
the Regional Director.
o (2) The Regional Director shall con-
duct at least one partial inspection per
month and one complete inspection
per calendar quarter of each surface
coal mining and reclamation operation
under his or her jurisdiction.

(c) The inspections required under
this Section shalh -

(1) Be carried out on an irregular
basis;,' > - '

(2) Occur without prior notice to the
person being inspected or any agent or
employee of that person, except as
necessary for onsite meetings; and

(3) Include the prompt filing of in-
spection reports adequate to enforce
the requirements of this Cliapter.

§ 743.13 Enforcement.
(a) The, provisions of 30 CFR 843

shall govern actions by the Regional
Director to ensure compliance with
the Act and this Chapter. an approved
surface coal mining and reclamation
operations permit, and terms, condi-

tions, and stipulations of a lease, U-
cense, or permit Issued under the Min-
eral Leasing Act of 1920, as amended
(30 USC 181 et seq.), that are incorpo-
rated into the permit.

(b) The Mining Supervisor shall take
necessary action to ensure compliance
with 30 CFR 211 for exploration out-
side the permit area and for coal de-
velopment, production and recovery
requirements.

(c) Civil penalties. Civil penalties'for
the violation of provisions of the Act,
this Chapter, and the permit shall be
assessed by the Office, in accordance
with 30 CFR 845.

PART 744-PERFORMANCE
STANDARDS FOR FEDERAL LANDS

Sec
744.1 Scope.
744.11 Performance standards: Explora-

tion.
744.12 Performance standards: Mining and

reclamation.
744.13 Performance standards: Completion

of operations and abandonment.
AuTHoPr-r: Sees. 102, 201, 508, 512, 515,

516, 517, 519, 523, 701, and 717, of Pub. L
95-87,,91 Stat. 448, 449, 473, 478, 480, 490,
495, 498, 501, 510, 516, 526 (30 U.S.C. 1202,
1211, 1258, 1262, 1265. 1266, 1267, 1269, 1273,
1291, 1301, and 1307); and 41 Stat. 437, as
amended (30 U.S.C. 181 et seq.).

§ 744.1 Scope.
This Part establishes environmental

protection performance standards to
govern the conduct of all coal explora-
tion within a permit area and all sur-
face coal mining and reclamation oper-
ations on Federal lands.

§744.11 Performance standards: Explora.
tion.

Coal .exploration on Federal lands
within a permit area shall be conduct-
ed pursuant to the requirements of
the permit, 30 CFR 815, and the fol-
lowing-(a) Surveillance wells. After approv-
al of the Regional Director, In consul-
tation with the Mining Supervisor and
in accordance with 30 CFR 815.15(h)
and 30 CFR 816.14 or 817.14 drill or
bore holes may be utilized as surveil-
lance wells for the purpose of monitor-
ing the effect of subsequent oper-
ations upon the quantity, quality, or
pressure of ground water or mine
gases.

(b) Blowout control devices. When
drilling on lands that are valuable or
potentially valuable for oil and gas or
geothermal resources, the person con-
ducting coal exploration shall, when
required by the Regional Director in
consultation with the Mining Supervi-
sor, set and cement casing in the hole
and install suitable blowout preven-
tion equipment.

(C) Use of wells by others. Upon re-
ceipt of a written request from the
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surface dwner or the appropriate au-
thorized officer, the Regional Direc-
tor, in consultation with the Mining
Supervisor, may approve the transfer
of an exploratory well for further use
as a water well. Approval of the well
transfer shall be accompanied by a
corresponding transfer of responsibili-
ty for any liability for compliance with
the Act, this Chapter, damage from
use or maintenance of the well and
eventual plugging. Nothing in this
paragraph shall supersede or affect
the applicability of any State law with
respect to that transfer. No person en-
gaged in exploration shall be relieved
of responsibilitk for exploration wells
except to the extent set forth in an ap-
proval granted under this paragraph.

§744.12 Performance standards: Mining
and reclamation.

(a) Ali surface coal mining and recla-
mation operations on Federal lands
shall be conducted in accordance with
the requirements of 30 CFR Sub-
chapter ]K, the terms and conditions of
the surface coal mining and reclama-
tion operations permit, and the terms,
conditions, and stipulations of the
lease, license, or permit issued under
the Mineral Leasing Act of 1920, as
amended (30 USC 181 et seq.) and reg-
ulations promulgated thereunder.

(b) Surface coal mining and reclama-
tion operations shall be conducted to
maximize the utilization and conserva-
tion of the solid fuel resources being
recovered, so that reaffecting lands in
the future through surface coal
mining can be minimized. However,
the requirements of the Mineral Leas-
Ing Act of 1920, as amended, (30 USC
181 et seq.) and the regulations adopt-
ed thereunder, for maximum economic
recovery and diligent development
shall not be diminished by the require-
ment to maximize utilization and con-
servation.

§ 744.13 Performance standards: Comple-
tion of operations and abandonment

(a) Temporary abandonment. Each
person who conducts surface coal
mining and reclamation operations
shall, in areas in which there are no
current operations, comply with 30
CFR 816.131 or 817.131, as appropri-
ate, and post conspicuous signs at the
location of all surface openings to pro-
hibit entry of unauthorized persons.

Cb) Permanent abandonment.
(1) Before permanent abandonment

of coal exploration or surface coal
mining and reclamation operations, all
affected areas shall be closed, back-
filled, or permanently reclaimed In ac-
cordance with 30 CFR 816.132 or
817.132 as appropriate. In addition,
drill holes, trenches, and other excava-
tions for coal exploration, develop-
ment, or prospecting shall be aban-
doned In a manner that protects the
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surface and does not endanger any
present or future underground mining
activities or any deposit of oil, gas,
other mineral resources, or ground
water.

(2) Methods of permanent abandon-
merit shall be approved in advance, by
the Regional Director, under the mine
plan and the ,permit. Abandonment
shall include backfilling, regrading, re-
vegetating, cementing, and capped
casing, combinations of these or other
methods, in accordance with the re-
quirements of Subchapter 3K of this
Chapter. Reclamation and clean-up of
permanently abandoned surface coal
mining and reclamations operations
shall commence, without delay, follow-
ing cessation of mining operations.

(c) Notice of abandonment.
,(l) Not less than 30 days prior to

permanent cessation or abandonment
of surface coal mining and reclamation
operations, the person conducting
those operations shall submit to the
Regional Director, in duplicate, a
notice of intention to cease or aban-
don those operations, with a state-
ment of the exact number of acres af-
fected by the operations, the extent
arid kind of reclamation accomplished,
and a statement as to the structures
and other facilities that are to be re-
moved from or remain on the permit
area.

(2) Upon receipt of this notice, the
Regional Director, the Mining Super-
visor, and the appropriate authorized
officer shall promptly make'joint in-
spections, to determine whether all op-
erations have been completed, in ac-
cordance with the requirements of the
Act; this Chapter, the surface coal
mining and reclamation operations
permit, lease, or licenses, and the re-
quirements of the approved mining
plan. Where all of these requirements
have been complied with, the Regional
Director shall recommend to the ap-
propriate authorized officer, termina-
tion of the liability under the lease
bond of the person conducting surface
coal mining and reclamation oper-
ations.

(d) Surface owner participation.
Where the surface of lands under a
lease, permit, or license is not owned
by the United States, the Regional Di-
rector shall comply with the provi-
sions of 30 CPR 742.18(b) and (c).

(e) Public Participation. Prior to ap-
proval of final abandonment and re-
lease of the performance bond the Re-
gional Director shall comply with the
requirements of 30 CFR 807.

PART 745-STATE-FEDERAL
COOPERATIVE AGREEMENTS

Sec.
745.1 Scope.
745.2 ObJective.
745.4 Responsibilities.
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1-E-
745.11 Application and agreement.
745.12 Terms.
745.13 Authority reerved by the Secre-

tary.
745.14 Amendments.
745.15 Termination.
745.16 Reinstatement.

Auro=r Sec 102, 201, 503, 507, 517,
518, 521, and 523 of Pub. L. 95-87, 91 Stat.
448, 449. 470, 474, 498, 499, 504, and 510 (30
U.S.C. 1202, 1211. 1253, 1257, 1267. 1268,
1271,1273); and 41 Stat. 437, as amended (30
U.S.C. 181 et seq.).

§745.1 Scope.
This part sets forth requirements for

the development, approval, adminis-
tration, and enforcement of coopera-
tive agreements under Section 523(c)
of the Act.
§745.2 Objective.

The objective of this Part is to pro-
vide for the uniform application of en-
vironmental and reclamAtion stand-
ards to surface coal mining operations
located within a State. This Is to be a-
complished by cooperative agreements
the base purpose of which is to reduce
duality of administration and enforce-
ment of surface coal mining reclama-
tion requirements by providing State
regulation of surface coal mining and
reclamation operations on Federal
lands within the State.

§745.4 Responsibilities.
(a) The Secretary is responsible for

entering into, approving, revising and
terminating cooperative agreements
and for the approval of mining plans
on Federal lands.

(b) The Regional Director is respon-
sible for recommending approval or
disapproval of cooperative agreements
to the Director.

(c) The Director is responsible for
recommending approvalor disapproval
of cooperative agreements to the Sec--.
retary.

(d) The State regulatory authority is
responsible for effectively administer-
Ing, maintaining, and enforcing an ap-
proved cooperative agreement. This in-
cludes coordination with the appropri-
ate Federal and State agencies.

§74511 Application and agreement.
(a) The Governor of any State may

request that the Secretary enter into a
cooperative agreement with the State,
if the State has an approved State
program or has submitted a program
for approval under 30 CFR 731, and
has or will have within the State sur-
face coal mining operations which are
being conducted under the terms of a
Federal lease.

(b) A request for a cooperative
agreement shall be submitted in writ-
ing and, except to the extent previous-
ly submitted in the State program
plan, shall include the following infor-
mation: '
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(1) A copy of the budget of the State
regulatory authority;

(2) A summary description of, the
State regulatory authority duties
other than for surface coal mining'and
reclamation operations and the pro-
portion of its staff assigned to these
duties.

(3) The best available figures show-
Ing a comparison of the total non-Fed-
eral and Federal acres of minable coal
within the State and the number and
extent of non-Federal, Federal and
mixed non-Federal/Federal surface
mining operations in the State.

(4) An organization'chart and de-
scription of the staff of the State reg-
ulatory authority which states the
number and types of technical and
professional personnel available for
administration of the cooperative
agreement;

(5) A description of the procedures
ihich the State proposes to follow in
enforcing its statutes and regulations
for the regulation of surface .coal
mining and reclamation operations on
Federal lands and a statement of the
number of employees listed in para-
graph (b)(4) of this Section and the
amount of their time which will be
available for enforcement.

(6) A description of the administra-
tive staff of the State regulatory au-
thority available'for enforcement on
Federal lands;
(7) Proposed terms of the agreement

consistent with the requirements of
thisPart; and, ,
.(8) A certification by the Attorney

General" or the chief legal officer of
the regulatory authority of the State
that no State statutory, regulatory or
legal constraint exists which would
limit the capability of the Statb regu-
latory authority to fully comply with
the requirements of this Part and of
the proposed cooperative agreement.
(c) The Director shall publish a

notice of the request and the full text
of the terms of the proposed coopera-
tive agreement in the F!EDRm iREGzs-
TER, as proposed rules, and a notice'of
the request and summary of the terms
of the proposed agreement in newspa-
-pers of general circulation throughout
the State. Both notices shall also Ina
elude:
(1) The date, time and place of the

public hearing(s) on the request, to be
held according to Paragraph (d) of
this Section;

(2) The location of each office of the
State regulatory authority and the
name of the person in that office from
whom a complete copy of the request
suibmitted by the State 'may be ob-
tained; and

(3) A date, not less than 60 days
after publication of the notices, within
which members of the public may
submit written comments on the re-
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quest and the person to whom com-
ments should be addressed, -

(d) Not less than 30 days after publi-
cation of the notice required in para-
graph (c) of this Section, a public
hearing shall be held in d suitable lo-
cation in the State requesting the co-
operative agreement. This hearing
may be combined with public hearings
required under 30 CFR 732, for the,
Secretary's consideration of approval
of a State program submission, if ap-
propriate.

(e) Before the expiration of the com-
ment period, the Director shall consult
with the Director of U.S. Bureau of
Land Management, U.S. Fish and
Wildlife Service, the U.S. Geological
Survey, and other Federal surface
managing agencies with respect to the
request.

f) The Director shall recommend to
the Secretary that he enter into a co-
operative -agreement with a State, if
the Director finds that:

(1) The State has an approved State
program.

(2) The State -regulatory authority
has sufficient budget, equipment and
personnel to enforce fully the State's
statutes and regulations for the regu-
lation of surface coal mining and rec-
lamation operations on Federal lands
In the State.

(3) The State has the legal authority
to administer the cooperative agree-
ment.
"(g) -The Secretary shall publish in

the FEDERAL REIsTERa his decision
with respect tb a request by a State to
enter into a cooperative agreement
and the reasons therefor. If he or she
enters into a cooperative agreement,
the Secretary shall publish the full
text of the final terms of the agree-
ment in the FEDERJAL REGISTER

§ 745.12 Terms. --

Each cooperative agreement shall in-
lude:
(a) -Terms obligating the State regu-"

latory: authority to inspect operations
and to enforce the requirements of the,
approved State program on Federal
lands and describing each applicable
provision of the State's applicable
statutes, regulations. and policies;

(b)-A description of the powers and
authorityreserved by the' Secretary,
including those specified under 30
.CFR 745.13;

(c) Provisions for regular reports on
the results of the State's implementa-
tion, administration, and enforcement,
under the cooperative agreement by
the State regulatory authority to the
Regional Director;

(d) Terms obligating the State regu-
latory authority to maintain sufficient
personnel and facilities to comply with
the terms of the agreement, and to
notify the Regional. Director, of. any
substantial change in State statutes,

regulations, funding, staff, or other
changes which would affect the
State's ability to administer and en-
force the cooperative agreement; and

(e) Terms for coordination among
the State regulatory authority, the
surface managing agencies, the U.S.
Geological Survey and the Office,

(f) Provisions for establishing the
amount and collection procedures for
permit application fees on Federal
lands.

§ 745.13 Authority reserved by the Secre-
tary.

The.Secretary shall not delegate to
any State, nor shall any cooperative
agreement be construed to delegate to
any State, authority over or responsi-
bility for-

(a) The designation of Federal lands
as unsuitable for surface coal mining
under Subchapter F of this Chapter or
the termination of such designations;

(b) The preparation of environmen-
tal impact statements or assessments
as required by Federal law;

(c) The development of land use
management plans for Federal lands;

(d) The regulation of non-coal
mining activities on Federal lands;

(e) The, determination of when,,
where, and how to lease Federal coal
-and how much to lease;

f) The development of the terms for
Federal coal leases, including special.
terms relating to mining and reclama-
tion procedures;

(g) The evaluation of the Federal
coal resource;

(h) Royalties, rents, and bonuses
charged In connection with Federal
coal leases;

(i) The approval or significant modi-
fication of anu mining plans on Feder-
al lands;

(J) The enforcement of Federal lease
terms, including diligent development
and maximum economic recovery re-
quirements;

(k) Approval or determination of
postmining land use for Federal lands:
and,

(1) The release of Federal lease
bonds.

(m) Compliance with the consulta-
tion requirements contained in Section
7(a) of the Endangered Species Act of
1973, as amended (16 U.S.C. 1536),

§ 745.14 Amendments.
A cooperative agreement, which has

been approved pursuant to 30 CFR
745.11, may be amended by mutual
agreement of the Secretary and the
Governor or State regulatory authori-
ty of a State. Amendments shall be
adopted by Federal rulemaking, in ac-
cordance with 30 CFR 745.11,

§ 745.15 Termination.
(a) Termination by the State A co-

operative agreement may be terminat-
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ed by the State upon written notice to
the Secretary, specifying the date
upon which the cooperative agreement
shall be terminated. The date of termi-
nation shall not be less than 90 days
from the date of the notice. -
(b) Ter'mintion by the Secretary. A

cooperative agreement may be termi-
nated by the Secretary after giving
notice to the State regulatory authori-
ty and affording the State regulatory
authority and the public an opportuni-
ty for a public hearing, and comment
period, in accordance -with the ap-
proved State-Federal cooperative
agreement, if the Secretary finds that:
(1) The State regulatory authority

has substantially failed to comply with
the requirements of'this Subchapter,
the approved State program, or provi-
sions of the approved cooperative
agreement; or

(2) The State regulatory authority
has failed to comply with any under-
takings by the State in the cooperative
agreement upon which approval of the
State program, cooperative agreement,
or grants by the Office for administra-
tion or enforcement of the State pro-
gram or cooperative agreement were
based.
(c) Termination by operation of law.

Any cooperative agreement shall ter-
minate-
(1) When no longer authorized by

Federal law or the applicable State
- laws and regulations; or

(2) Upon terminationpr withdrawal
of the Secretary's approval of the ap-
plicable State program.

§ 745.16. Refitatement.
(a) A State may apply for reinstate-

ment of the cooperative agreement by
providing written evidence to the Di-
rector that the State has remedied all
defects for which the agreement was
terminated and is fully capable of
complying with the requirements of
the cooperative agreement. Any rein-
statement shall be by Federal rule-
making in accordance with 30 CFR
745.11.

(b) The Director may recommend
approval of the reinstatement to the
Secretdiy, if he or she finds that the
State meets all the requirements for
the initial approval of a cooperative*
agreement under this Subchapter.
(C) The Secretary may approve rein-

statement of a cooperative agreement
if the Secretary concurs in findings of
the Director which recommended that
approval

SUSCHAPTER E-[Reservd]

SUBCHAFTER F-AREAS UNSUITABLE FOR
MINING

PART 760-GENERAL

Sec.
760.1 Scope.

Sec.
760.2 Objectives.
760.3 Authority.
760.4 Responsibility.

AuTEorrr : Sections 102, 201. 501(b).
503. 504, 505, 510, 517(f), 522, and 523 of
Pub. L. 95-87, 91 Stat. 448, 449, 468. 470. 471,
473. 480, 499. 507, and 510 (30 U.S.C. 1202,
1211. 1251. 1253, 1254, 1255. 1260, 1267a),
1272, and 1273).

§ 760.1 Scope.

This Subchapter establishes proce-
dures for implementing the require-
ments of the Act for designating lands
unsuitable for all or certain types of
surface coal mining operations, for ter-
minating such designations, for Identi-
fying lands on which surface coal
mining operations are limited or pro-
hibited under Section 522(e) of the
Act and for implementing those limits
and prohibitions.

§ 760.2 Objectives.
The objectives of this Subchapter

are to establish -
(a) Procedures for consideration of

petitions for the designation of lands
as unsuitable for all or certain types of
surface coal mining operations, for the

- termination of these designations, and
for public participation in petition
proceedings;

(b) The minimum standards for ob-
taining, maintaining and analyzing In-
formation on the effects of coal devel-
opment in areas covered by a petition
in light of other potential uses and ac-
tivities;

(q) Procedures for identifying lands
on which mining is prohibited or limit-
ed by Section 522(e) of the Act (30
U.S.C. 1272(e)) and for implementing
those prohibitions or limitations; and

(d) Criteria for determining If an
area should be designated as unsuit-
able for all or certain types of surface
coal mining operations.

§ 760.3 Authority.
(a) Each State regulatory authority

is authorized, under Sections 522 (a)
and (c) of the Act (30 U.S.C. 1272 (a)
and (c); to establish a data base and
inventory system and a petition proc-
ess to designate any non-Federal and
non-Indian land areas of the State as
unsuitable for all or certain types of
surface coal mining operations.

(b) The Secretary is authorized,
under Sections 522(b) and (c) of the
Act (30 U.S.C. 1272 (b) and (c)), to:

(1) *Conduct a review of Federal
lands to determine whether any area
on Federal lands Is unsuitable for all
or certain types of surface coal mining
operations;

(2) Establish a process for the public
to petition to have an area of Federal
lands designated as unsuitable for all
or certain types of surface coal mining
operations; and

(3) Implement, as part of a Federal
program for a State, a process for des-
ignation of areas unsuitable for sur-
face coal mining operations on non-
Fedtral lands within a State.

§760.4 ResponsIbility.

Section 522 of the Act (30 U.S.C.
1272) requires that:

(a) The Secretary shall conduct a
review of Federal coal lands to deter-
mine whether there are areas which
are unsuitable for surface coal mining
operations;

(b) In order to be eligible to assume
primary regulatory authority, a State
shall establish a process that includes
a data base and inventory system for
designating lands unsuitable for sur-
face coal mining operations which
shall be available to the public;
(c) The regulatory authority shall

integrate as closely as possible deci-
sions to designate lands as unsuitable
for shrface coal mining operations
with present and future land-use plan-
ning and regulatory processes at the
Federal. State, and local levels;
(d) The regulatory authority shall

etabllsh a process that allows any
person having an interest which Is or
may be adversely affected to petition
to have an area designated as unsuit-
able for all or certain types of surface
coal mining operations, or to have a
designation terminated;
(e) The regulatory authority shall

prohibit or limit surface coal mining
operations on certain lands and in cer-
tain locations designated by Congress
in Section 522(e) of the Act (30 U.S.C.
1272 (e)).

PART 761-AREAS DESIGNATED BY
ACT OF CONGRESS

Sec.
761.1 Scope.
761.2 Objective.
761.3 Authority.
761.4 ResImosibility.
781.5 Deflnltion.
761.11 Areas where mining Is prohibited or

limited.
781.12 Procedures.

A unonr. Sections 102, 201. 501(b). 503,
504. 510, 512, 513, 514, 522. and 701 of Pub.
L. 9587, 91 Stat. 448, 449, 468,470, 471. 480,
483. 484. 485, 507 and 518 (30 U.S.C. 1202.
1211, 1251.1253,1254.1260, 1262, 1263. 1264,
1272 and 1291).

§7611 Scope.

This Part establishes the procedures
and standards to be followed in deter-
mining whether a proposed surface
coal mining and reclamation operation
can be permitted in light of the prohi-
bitions and limitations In Section
522(e) of the Act for those types of op-
erations on certain Federal, public and
private lands.
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§ 761:2 Objective.
The objective of this Part is to im-

plement the prohibitions and limita-
tions for surface coal mining oper-
ations on or near certain private; Fed-
eral, and other public lands under Sec-
tioi 522(e) of the Act.

§ 761.3 Authority.
The State regulatory authority' or

the Secretary is authorized by Section
522(e) of the Act (30 U.S.C. 1272(e)) to
prohibit or limit surface coal mining
operations on or near certain private,
Federal, and other public lands, except
for those operations which existed oil
August 3, 1977, or were subject to valid
existing rights on that date.

§ 761.4 Responsibility.'-
(a) The Secretary shall -
(1) Determine whether any applica-

tion for a permit for surface coal
mining and reclamation operations on
Federal lands must be denied, limited
or conditioned because, operations on
those lands are prohibited or limited
by Section 522(e) of the Act (30 U.S.C.
1272(e)) and this Part;

(2) Determine, based upon a showing
by ,an applicant, whether an applicant
for a permit covering Federal lands
either -

(i) Had any valid existing rights on
August 3, 1977; or

(ii) Was conducting an existing sur-
face coal mining operation on those
lands on August 3, 1977;

(3) Withdraw from leasing all lands
designated unsuitable for all or certain
types of surface coal mining oper-
ations.

(b) The State regulatory authority
shall -

(1) Comply with this Part and Sub-
chapter G;and

(2) Determine
(i) Whether an application for a

permit must be denied because surface
coal mining operations on those lands
are prohibited or limited by Section
522(e) of the Act (30 U.S.C. 1272(e))
and this Part and

(i) Whether an applicant for a
Permit covering such lands either had
any valid existing rights on August.3,
1977, or was conducting a surface coal
mining operation on those lands on
August 3, 1977.

(c) In States where a complete Fed-
eral program or a partial Federal pro-
gram including the designation proc-
ess has been implemented, the Direc-
tor shall determine-

(1) Whether any application for a
permit for surface coal mining oper-
ations on non-Federal and non-Indian
lands must be denied because the op-
erations on those lands are prohibited
or limited by Section 522(e) of the Act;
and,

(2) Whether an applicant for a
permit covering' non-Federal lands,
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either had any valid existing rights on
Augdst 3, 1977, or was conducting an
existing surface coal mining operation
on those lands on August 3, 1977.

§ 761.5 Defi-itions.
For the purposes of this Part -
Valid existing rights means:

(a) Except for haul roads,
(1) Those property rights in exist-

ence on August 3, 1977, that were cre-
ated by a legally binding conveyance,
lease, deed, contract or other docu-
ment which authorizes the applicant
t6 produce coal by a surface coal
miniig operation; and

(2) The person proposing to conduct
surface coal mining operations on such
lands either

i) Had been validly issued, on or
before August 3, 1977, all State and
Federal permits necessary to conduct
such operations on those lands, or

(li) Can demonstrate to the regula-
tory authority that the coal, is both
needed for, and immediately adjacent
to, an on-going surface coal mining op-
eration for which all permits were ob-
tained prior to August 3, 1977;

(b) For haul roads, valid existing
rights means:

(1) A recorded right of way, recorded
easement or a permit for a coal haul
road recorded as of August 3, 1977, or

(2) Any other road in existence as of
August 3, 1977;

(c) Interpretation of the terms of
"the document relied upon to establish
valid existing rights shall be based
upon the usage .and custom at the
time and place where it ciame intd ex-
istence and upon a showing by the ap-
plicant that the'parties to the doci-
ment actually contemplated a right to
conduct the same underground or sur-
face mining activities for which the
applicant claims a valid existing right;

(d) "Valid existing rights'' does not
mean mere expectation of a right to
conduct surface coal mining oper-
ations or the right to conduct under-
ground coal mining. Examples of
rights which alone do not constitute
valid existing rights include, but are
not limited to, coal exploration per-
mits or licenses, applications or bids
for leases,'or-where a'person has only
applied for a State or Federal permit.

No significant recreational timber,
economic or other values incompatible
with surface coal mining operations
means those significant values which
could be damaged by, and are not ca-
pable of existing together with, sur-
face coal mining operations because of
the undesirable effects mining would
have on those 'values, either on the
area, included in the permit applica-
tion or on off-site areas which could be
affected by mining. Those values to be
evaluated for their importance in-
clude:

(a) Recreation, including hiking,
boating, camping, skiing or other re-
lated outdoor activities;

(b) Timber management and silvicul-
ture;

(c) Agriculture, aquaculture or pro-
duction of other natural, processed or
manufactured products which enter
commerce;

(d) Scenic, historic, archeologic, es-
thetic, fish, wildlife, plants or cultural
interests.

Surface operations and impacts in.
cident to an underground coal minc
means all activities involved In or re-
olated to underground coal mining
which are either conducted on the sur-
face of the land, produce changes In
the land surface or disturb the sur-
face, air or water resources of the
area, including all activities listed in
Section 701(28) of the Act and the
definition of surface coal mining oper-
ations appearing In 30 CFR 700.5.

Significant forest cover means an
existing plant community consisting
predominantly of trees and other
woody vegetation. The Secretary of
Agriculture shall decide on a case-by-

-case basis whether' the forest cover Is
significant within those national for-
ests west of the 100th meridian.

Occupied dwelling means any build-
ing that is currently being used on a
regular or temporary basis for human
habitation.

Public. building means any struc-
ture that is owned by a public agency
or used principally for public business,
meetings or other group gatherings.

Community or institutional build-
ing means any structure, other than a
public building or an occupied dwell-
ing, which is used primarily for meet-
ings, gatherings or functions of local
civic organizations or other communi-

'ty groups; functions as an educational,
cultural, historic, religious, scientific,
correctional, mental-health or physi-
cal health care facility; or is used for
public services, including, but not lim-
Ited to, water supply, power genera-
tion or sewage treatment.

Surface coal mining operations
which exist on the date of enactment
means all surface coal mining oper-
ations which were being conducted on
August 3, 1977. - .

Public park means an area dedi-
cated or designated by any Federal,
State, or local agency for public recre-
ational use, whether or not such use Is
limited to certain times or days, in-
ei-ding any land leased, reserved or
held open to the public because of,
that use.

Public road means any thorough-
fare open to the public for passage of
vehicles.

Cemetery means any area of land
where human bodies are interred.
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§ 761.11 Areas where mining is prohibited
or limited.

Subject to valid existing rights, no
surface coal mining operations shall be
conducted after August 3, 1977, unless
those operations existed on the date of
enactment:

(a) On any lands within the bound-
aries of the National Park System, the
National Wildlife Refuge System, the
National System of Trails, the Nation-
al Wilderness Preservation System,
the Wild and Scenic Rivers System, in-
cluding study rivers designated under
Section 5(a) of the Wild and Scenic
Rivers Act (16 U.S.C. 1276(a)), and Na-
tional Recreation Areas designated by
Act of Congress;

(b) On any. Federal lands within the
boundaries of any national forest; pro-
vided, .however, that surface coal
mining operations may be permitted
on such lands, if the Secretary finds
that there are no significant recre-
ational, timber, economic, or other
values which may be incompatible
with surface coal mining operations;
and

(1) Surface operations and impacts
are incident, to an underground coal
mine; or

(2) The Secretary of Agriculture de-
termines, with respect to lands which
do not have significant forest cover
within those national forests west of
the 100th meridian, that surface coal
mining operations comply with the
Multiple-Use Sustained Yield Act of
1960 (16 U.S.C. 528-531), the Federal
Coal Leasing Amendments Act of 1975
(Pub. I 94-377, 30 U.S.C. 201 et seq.),
and the National Forest Management
Act of 1976 (90 Stat. 2949), and the
provisions of the Act. No surface coal

-mining operation may be permitted
within the boundaries of the Custer
National Forest;

(c) On any lands which will adverse-
ly affect any publicly owned park or
any places included on, or eligible for
listing on, the National Register of
Historic Places, unless approved Joint-
ly by the regulatory authority and the
Federal, State or local agency with ju-
risdiction over the park or places;

(d) Within 100 feet measured hori-
zontally of the outside right-of-way
line of any public road, except-

(l) Where mine access roads or haul-
age roads join such right-of-way line;
or

(2) Where the regulatory authority
allows the public road to be relocated
or the area affected to be within 100
feet of such road, after-

(i) Public notice and opportunity for
a public hearing in accordance with
Section § 761.12(d); and,

(i) Making a written finding that
the interests of the affected public
and landowners will be protected;

(e) Within 300 feet measured hori-
zontally from any occupied dwelling,

unless the owner thereof has provided
a written waiver consenting to surface
coal mining operations closer than 300
feet;

f) Within 300 feet measured hori-
zontally of any public building, school,
church, community or Institutional
building or public park; or

(g) Within 100 feet measured hori-
zontally of a cemetery.

§761.12 Procedures.
(a) Upon receipt of a complete appli-

cation for a surface coal mining and
reclamation operation permit, the reg-
ulatory authority shall review the ap-
plication to determine whether sur-
face coal mining operations are limited
or prohibited under Section 761.11 on,
the lands which would be disturbed by
the proposed operation.

(b)(1) Where the proposed operation
would be located on any lands listed In
Section 761.11 (a), (f) or (g), the regu-
latory authority shall reject the appli-
cation If the applicant had no valid ex-
isting rights for the area on August 3,
1977, or If the operation did not exist
on that date.

(2) If the regulatory authority Is
unable to determine whether the pro-
posed operation is located within the
boundaries of any of the lands in Sec-
tion 761.11(a) or closer than the limits
provided In Section 761.11 (f and (g),
the regulatory authority shall trans-
mit a copy of the relevant portions of
the permit application to the appro-
priate Federal, State or local govern-
ment agency for a determination or
clarification of the relevant bound-
aries or distances, with a notice to the
appropriate agency that It must re-
spond within 30 days of receipt of the
request.
(c) Where the proposed operation

would include Federal lands within
the boundaries of any national forest,
and the applicant seeks a determina-
tion that mining is permissible under
Section 761.11(b) of this Part, the ap-
plicant shall submit a permit applica-
tion to the Regional Director for proc-
essing under 30 CFR Subehapter D.
Before acting on the permit applica-
tion, the Director shall Insure that the
Secretary's determination has been re-
ceived and the findings required by
Section 522(e)(2) of the Act (30 U.S.C.
1272(e)(2)) have been made.
(d) Where the proposed mining oper-

ation is to be conducted within 100
feet measured horizontally of the out-
side right-of-way line of any public
road (except where mine access roads
or haulage roads join such right-of-
way line) or where the applicant pro-
poses to relocate any public road, the
regulatory authority shall -
(1) Require the applicant to obtain

necessary approvals of the authority
with Jurisdiction over the public road;

(2) Provide notice in a newspaper of
general circulation in the affected
locale of a public hearing at least 2
weeks before the hearing;

(3) Provide an opportunity for a
public hearing at which any member
of the public may participate in the lo-
cality of the proposed mining oper-
ations for the purpose of determining
whether the interests of the public
and affected landowners will be pro-
tected; and

(4) Make a written finding based
upon information received at the
public hearing within 30 days after
completion of the hearing as to wheth-
er the interests of the public and af-
fected landowners will be protected
from the proposed mining operations.

(e) Where the proposed surface coal
mining operations would be conducted
within 300 feet measured horizontally
of any occupied dwelling, the appli-
cant shall submit with the application
a written waiver from the owner of the
dwelling, consenting to such oper-
ations within a closer distance of the
dwelling as specified in the waiver.
The waiver must be knowingly made
and separate from a lease or deed
unless the lease or deed contains an
explicit waiver. -

(f (1) Where the proposed surface
coal mining operation may adversely
affect an " public park or any places
included on, or eligible for listing on,
the National Register of Historic
Places, the regulatory authority shall
transmit to the Federal, State or local
agencies with Jurisdiction over or a
statutory or regulatory responsibility
for the park or historic place a copy of
the completed permit application con-
taining the following.

(i) A request for that agency's ap-
proval or disapproval of the oper-
ations;

0i1) A notice to the appropriate
agency that It must respond within 30
days from receipt of the request.

(2) A permit for the operation shall
not be issued unless jointly approved
by all affected agencies.

(g) If the regulatory authority deter-
mines that the proposed surface coal
mining operation is not prohibited
under Section 522(e) of the Act (30
U.S.C. 1272(e)) and this Part, it may
nevertheless, pursuant-to appropriate
petitions, designate such lands as un-
suitable for all or certain types of sur-
face coal mining operations pursuant
to 30 CFR 762, 764, 765 or 769.

(l) A determination of a State regu-
latory authority that a person holds or
does not hold a valid existing right or
that surface coal mining operations
did or did not exist on the date of en-
actment shall be subject to adminis-
trative and Judicial review under 30
CPR 787.11(b) and 12Cb)(1). A determi-
nation of these Issues by the Director
concerning any Federal lands or under
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a Federal program.shall be subject to
administrative and judicial review
under 30 CFR 787.11(c) and 12(b)(2).

PART 762-CRITERIA FOR. DESIG-
NATING AREAS AS: UNSUITABLE
FOR SURFACE COAL MINING OP-
I'RATIONS

Sec.
762.1 Scope.
762.4 Responsibility.
762.5 Definitions.
762.11 Criteila for designating lands as un-

suitable.
762.12 Additional criteria. -
762.13 Land exempt from designation as

unsuitable for surface coal mining oper-
ations.

762.14 Exploration of land designated as
unsuitable for surface coal mining oper-
ations.

AuTnoRXTY. Sections 102, 201, 501(b), 503,
504, 512, and 522 of Pub. I 95-87, 91 Stat.
448, 449, 468, 470, 471,-483, 507 (30 U.S.C.
1201, 1211, 1251, 1253, 1254, 1262, and 1272).,

§ 762.1 Scope.
This Part establishes the minimum

criteria to be used in determining
whether lands should be designated as
unsuitable for all or certain types of
surface coal mining operations.

§ 762.4 Responsibility.
The regulatory authority shall use

the criteria in this part for the evalua-
tion of each petition for the designa-
tion of areas as unsuitable for surface
coal mining operations.

§ 162.5 Definitions,
For purposes of this Part:
Fragile lands means geographic

areas containing natural, ecologic, sci-
entific or esthetic resources that could
be damaged or destroyed by surface
coal mining operations. Examples of
fragile lands include valuable habitats
for fish or wildlife; critical habitats for
endangered or threateried species of
animals or plants, uncommon geologic
formations, National Natural Land-
mark sites, areas where mining may
cause flooding, environmental corri-
dors containing a concentration of eco-
logic and esthetic features, areas of
recreational value due to high environ-
mental quality, and buffer zones adja-
cent to the boundaries of areas where
surface coal mining operations Are
prohibited under Section 522(e) of the
Act and 30 CFR 761.

Historic lands means historic or cul-
tural districts, places, structures or ob-
Jects, including archeological and pale-
.ontological sites, National Historic
Landmark sites, sites listed on or eligi-
ble for listing on a State or National
Register of Historic Places, sites
having religious or cultural, signifi-
cance to native Americans or religious
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groups or sites for which- historic des-
ignation is pending.

'Natural hazard lands means geo-
graphic areas in which natural condi-
tions exist which pose or, as a result of
surface coal mining operations; may
pose a threat to the health, safety or
welfare of people, property or the en-
vironment, including areas subject to
landslides, cave-ins, large or encroach-
ing sand dunes, severe wind or soil ero-
sion, frequent flooding, avalanches
and areas of unstable geology.

Substantial legal and financial
commitments in a surface'coal mining
operation means significant invest-
ments that have-been made on the
basis of a long-term coal contract in
power plants, railroads, coal-handling,
preparation, extraction or storage
facilities and other capital-intensive
activities. An example would be an ex-
isting mine, not actually producing
coal, but in a substantial stage- of de-
velopijient prior to production. Costs
of acquiring the coal in place or of the
right to mine it without an existing
mine, as described in the above exam-
ple, alone are not sufficient to consti-
tute substantial legal and financial
commitments.

§ 762.11 Criteria for, designating lands as
unsuitable.' .

(a) Upon petition an area shall be
designated as unsuitable for all or cer-
tain'types of surface coal mining oper-
ations, if the regulatory authority de-
termines that reclamation is not tech-
nologically and economically feasible
under the Act, this Chapter and an ap-
proved State program.

(b) Upon petition an area may be
(but is not required to be) designated
as unsuitable for certain types of sur-
face coal mining operations, if the op-
erations will -

(1) Be incompatible with existing
State or local land use plans or pro-
grams;

(2) Affect fragile or historic lands in
which the operations' could result in
significant damage to important his-

* toric, cultural, scientific, or esthetic,
values or naturdl systems;

(3) Affect renewable resource lands
in which the operations could result in
a substantial loss or reduction of long-
range proiluctivity of water supply or
of food or fiber products; or

(4) Affect natural hazard lands in
which the operations could sUbstan-
tially endanger life and property, such
lands to include areas subject to fre-
auent flooding and areas of unstable
geology.

" § 762,12 Additional criteria.
(a) A state-regulatory authority may

establish additional or more stringent
criteria for determining whether lands
within the state should be designated
as unsuitable for surface coal mining

operations. Such criteria shall be ap-
proved pursuant to Subchapter C of
this Chapter.

(b) The Secretary may establish ad-
ditional criteria for determining
whether Federal lands should be des-
Ignated as unsuitable for surface
mining operations.

(c) Additional criteria will be deter-
mined to be more stringent on the
basis of whether they provide for
greater protection of the public
health, safety and welfare or the enyl-
ronment,' such that areas beyond

-those specified in the criteria of this
part would be designated as unsuitable
for surface coal mining operations.

§ 762.13 Land exempt from designation as
unsuitable for surface coal mining op.
erations.

The requirements of this Part do not
apply to -

(a) Lands on which surface coal
mining operations were being conduct-
ed on the date of enactment;

(b) Lands covered by a permit isdued
under the Act; or

(c) Lands where subst~mtial legal
and financial commitments in surface
coal mining operations were in exist-
ence prior to January 4, 1977.

§762.14 Exploration on land designated
as unsuitable for surface coal mining
operations.

Designation of any area as unsuit-
able for all or certain types of surface
coal mining operations pursuant to
Section 522 of the Act and regulations
of this Subchapter does -not prohibit'
coal exploration operations in the
area, if conducted in accordance with
the Act, this Chapter, any approved
State or Federal program, and other
applicable requirements. Exploration
operatons on any lands designated
unsuitable for surface coal mining op-
erations must be approved by the reg-
ulatory authority under 30 CPR 776,
to insure that exploration does not in-

"terfere with any value for which the
area has been designated unsuitable
for surface coal mining.

PART 764-STATE PROCESSES FOR
DESIGNATING AREAS UNSUITABLE
FOR SURFACE COAL MINING OP-
ERATIONS

Sec.
764.1 Scope.
764.2 Objective.
764.3 Authority.
764.11 Procedures: General process re-

quirements.
764.13 Procedures: Petitions.
764.15 Procedures: Initial processing, rec-

ordkeeping, and notification require-
ments.

764.17 Procedures: Hearing requirements.
764.19 Procedures: Decision.
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Sec.-
764.21 Data base and inventory system re-

quirements.
764.23 Public Information.
764.25 Regulatory authority responsibility,

for implementation.
AulHoaR : Sections 102, 201, 503, 510

and 522 of Pub. L. 95-87, 91 Stat. 448, 449,
470 and 507 (30 U.S.C. 1202, 1211, 1253, 1260
and 1272).

§ 764.1 Scope.
This Part establishes minimum pro-

cedures and standards to be included
in each approved State program for
designating non-Federal and non-
Indian lands in a State as unsuitable
for all or certain types of surface coal
mining operations and for terminating
designations.

§ 764.2 Objective.
The objective of this Part Is to

insure that States administering the
'Act on non-Federal and non-Indian
lands implement processes to desig-
nate lands unsuitable for all or certain
types of surface coal mining oper-
ations and for terminating designa-
tions.
§ 764.3 Authority.

(a) The Secretary has authority to
approve or disapprove the procedures
and standards in State programs to
designate lands as unsuitable for all or
certain types of surface coal mining
operations and for terminatifig such
designations.

(b) The States have authority to de-
velop and include in their State pro-
grams procedures and standards, con-
sistent with this Part, to designate
lands Umnsuitable for all or certain
types of surface coal mining oper-
ations and to terminate such designa-
tions.

§ 764.11 Procedures: General process re-
quirements.

Each State shall establish a process
enabling objective decisions to be
made on which, if any, land areas of
the State are unsuitable for all or cer-
tain types of surface coal mining oper-
ations. These decisions shall be based
on competent, scientifically sound
data and other relevant information.
This process shall include the require-
ments listed in Sections 764.13-764.25.
§764.13 Procedures: Petitions.

(a) Right to petition. Any person
having an interest which is or may be
adversely affected has the right to pe-
tition the regulatory authority to have
an area designated as unsuitable for
surface coal mining operations, or to
have an existing designation terminat-
ed.

(b) Desigiution, The only informa-
tion that a petitioner need provide is:

(1) The location and size of the area
covered by the petition;
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(2) Allegations of facts and support-
ing evidence which would tend to es-
tablish that the area Is unsuitable for
all or certain types of surface coal
mining operations;

(3) A description of how mining of
the area has affected or may adversely
affect people, land, air, water or other
resources;

(4) The petitioner's name, address
and telephone number, and

(5) Identification of the petitioner's
interest which is or may be adversely
affected.

(c) Termination. The only informa-
tion that a petitioner need provide to
terminate a designation is:

(1) The location and size of the area
covered by the petition:

(2) Allegations of facts, with sup-
porting evidence, not contained In the
record of the proceeding In which the
area was designated unsuitable, which
would tend to establish the statements
or allegations, and which statements
or allegations indicate that the desig-
nation should be terminated based on:

(1) The nature or abundance of the
protected resource or condition or
other basis of the designation if the
designation was based on criteria
found In 30 CFR 762.11(b); or

(H) Reclamation now being techno-
logically and economically feasible, if
the designation was based on the crite-
ria found in 30 CFR 762.11(a); or

(Ill) The resources or condition not
being affected by surface coal mining
operations, or in the case of land use
plans, not being incompatible with
surface coal mining operations during
and after mining, if the designation
was based on the criteria found in 30
CFR 762.11(b);

(3) The petitioner's name, address
and telephone number. and

(4) Identification of the petitioner's
interest which is or may be adversely
affected by the coptinuatIon of the
designation.

§764.15 Procedures: Initial processing,
recordkeeplng, and, notification re-
quirements.

(a) (1) Within 30 days of recelpt of a
petition, the regulatory authority
shall notify the petitioner by certified
mail whether or not the petition Is
complete under Section 764.13 (b) or
(c).

(2) The regulatory authority shall
determine whether any Identified coal
resources exist In the area covered by
the petition, without requiring any
showing from the petitioner. If the
regulatory authority finds there are
not any Identified coal resources In
that area, It shall return the petition
to the petitioner with a statement of
the findings.

(3) The regulatory -authority may
reject petitions for designations or ter-
minations of designations which are
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frivolous. Once the requirements of
Section 764.13 are met, no party shall
bear any burden of proof, but each ac-
cepted petition shall be considered and
acted upon by the regulatory authori-
ty pursuant to the procedures of this
Part

(4) When considering a petition for
an area which was previously and un-
successfully proposed for designation,
the regulatory authority shall deter-
mine if the new petition presents new
allegations of facts. If the petition
does not contain new allegations of
facts, the regulatory authority shall
not consider the petition and shall
return the petition to the petitioner,
with a statement of Its findings and a
reference to the record of the previous
designation proceedings where the
facts were considered.

(5) If the regulatory authority deter-
mines that the petition is incomplete
or frivolous, It shall return the peti-
tion to the petitioner, with a written
statement of the reasons for the deter-
mination and the categories of infor-
mation needed to make the petition
complete.

(6) The regulatory authority shall
notify the person who submits a peti-
tion of any application for a permit re-
ceived which proposes to include any
area covered by the petition.

(7) Any petitions received after the
close of the public comment period on
a permit application relating to the
same mine plan area shall not prevent
the regulatory authority from issuing
a decision on that permit application.
The regulatory authority may return
any petition received thereafter to the
petitioner with a statement why the
regulatory authority cannot consider
the petition. For the purposes of this
Section, close of the public comment
period shall mean at the close of any
informal conference held under 30
CPR 786.14, or, if no conference is re
quested, at the close of the period for
filing written comments and objec-
tions under 30 CPR 786.12-13.

(bX1) Within three weeks after the
determination that a petition Is com-
plete, the regulatory authority shall
circulate copies of the petition to, and
request submissions of relevant infor-
mation from, other Interested govern-
mental agencies, the petitioner, inter-
venors, persons with an ownership in-
terest of record In the property, and
other persons known to the regulatory
authority to have an interest in the
property.

(2) W thin three weeks after the de-
termination that a petition is com-
plete, the regulatory authority shall
notify the general public of the receipt
of the petition and request submis-
sions of relevant information by a
newspaper advertisement placed once
a week for two consecutive weeks in
the locale of the area covered by the
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petition, in the newspaper of largest
circulation in the State, and in any of-
ficial State register of public notices.

(c) Until three days before the regu-
latory authority holds a hearing under
Section 764.17, any person may Inter-
vene in the proceeding by filing allega-
tions of facts, supporting evidence, a
short statement identifying the peti-
tion to which the allegations pertain,
and the ntervenor's name, address
and telephone number. ,

(d) Beginning immediately after a
complete petition is filed, the regula-
tory authority shall conpile and main-
tain a record consisting of all docu-
ments relating to the petition filed
with or prepared by the regulatory au-
thority. The regulatory authority
shall make the record available for
public inspection, free of charge, and
copying, at reasonable cost, during all
normal business hours at a central lo-
cation of the county or multi-county
area in which the land petitioned s lo-
cated, and at the main office of the
regulatory authority.

§ 764.17 Procedures: Hearing require-
ments. -

(a) Within 10 months after receipt
of a complete petition, the regulatory
authority shall hold a public'hearing
in the locality of the area covered by
the petition. If all petitioners and in-
tervenors agree, the hearing need not
be held. The hearing shall be legisla-
tive and fact-finding in Aature, with-
out cross-examination of witnesses.
The regulatory authofity shall make a
verbatim transcript of the hearing.

(b)(1) The regulatory authority shall
give notice of the date, time, and loca-
tion of the hearing to:

(i) Local, State, and Federal agencies
which may have an interest In the de-
cision on the petition;

(i) The petitioner and the Interve-
nors; and

(i1) Any person with an ownership
or other interest known to the regula-

- tory authority in the area covered by
the petition.

(2) Notice of the hearing shall be
sent by certified mail and postmarked
not less than 30 days before the sched-
uled date of the hearing.

(c) The regulatory authority shall
notify the general public of the date,
time, and location of the hearing by
placing a newspaper, advertisement
once a week for 2 consecutive weeks In
the locale of the area covered by the
petition and once during the week
prior -to the scheduled date of the
public hearing. The consecutive
weekly advertisement must begin be-
tween 4 and 5 weeks before the sched-
uled date of the public hearing.

(d) The regulatory authority may
consolidate in, a single hearing the
hearings required for each.of several

petitions which relate to areas in the
same locale.

(e) Prior to designating any land
areas as unsuitable for surface coal
mining operations, the regulatory au-
thority shall prepare a detailed state-
ment, using existing and available in-
formation on the potential coal re--
sources of the area, the demand for
coal resources; and the impact of such
designation on the environment, the
economy, and the supply of coal.

(f) In the event that all petitioners
and intervenors stipulate agreement
prior to the hearing, the petition may
be withdrawn from consideration.

§ 764.19 Procedures: Decision.
(a) In reaching its decision, the regu-

latory authority shall use -
(1) The information contained in the

data base and inventory system;
(2) Information provided by other

governmental agencies;
(3) The detailed statement prepared

under Section 764.17(e); and
(4) Any other relevant information

submitted during the comment period.
(b) A final written decision shall be

Issued by the regulatory authority, In-
cluding a statement of reasons, within
60 days of completion of the public
hearing, or, if no public hearing is
held, then within 12 months after re-
ceipt of the complete petition. The
regulatory authority shall, simulta-
neously send the decision by certified
mail to the petitioner, every other

.party to the proceeding, and to the
Regional Director for the region in
which the State is located.

(c) The decision of the State regula-
tory authority with respect to a peti-
tion, or the failure of the regulatory
authority to act within the time limits
set forth in this Section, shall be sub-
Ject to judicial review by a court of
competent jurisdiction in accordance
with State law under Section 526(e) of
the Act and 30 CFR 787.12.

§ 764.21 Data" base and inventory sistent
requirements.

(a) The regulatory authority shall
develop a data base and inventory
system which will permit evaluation of
whether reclamation is feasible in
areas covered by petitions.

(b) The regulatory authority shall
include in the system information rele-
vant to the criteria in 30 CFR 762.11,
including, but not limited to, informa-
tion received from the United States
Fish and Wildlife Service, 'the State
Historic Preservation Officer, and the
agency administering Section 127 of
the Clean Air Act, as amended (42
U.S.C. Section 7470 et seq.).

(c) The regulatory authority shall
add to the data base and inventory
system information-

(1) On potential coal resources of
the State, demand for those resources,

the environment, the economy and the
supply of coal, sufficient to enable the
regulatory authority to prepare the
statements required by Section
764.17(e); and,

(2) That becomes avallablo from pe-
titions, publications, experiments,
permit applications, mining and recla-
mation operations, and other sources.

§ 764.23 Public information.
The regulatory authority shall:
(a) Make the Information and data

base system developed Under Section
764.21 available to the public for in-
spection free of charge and for copy
ing at reasonable cost;

(b) Provide information to the public
on the petition procedures necessary
to have an area designated 'as unsuit-
able for all or certain types of surface
coal mining operations or to have des-
ignations terminated and describe how
the inventory and data base system
can be used.

§ 764.25 Regulatory authority responsibill.
ty for implementation.

(a) The regulatory authority shall
not Issue permits which are inconsist-
ent with designations made pursuant
to Parts 760, 761, 762, 764, or 765.

(b) The regulatory authority shall
maintain a map of areas designated as
unsuitable for all or certain types of
surface coal mining operations.

(c) The regulatory authority shall
make available to any person any in-
formation within Its control regarding
designations, including mineral or ele-
mental content which is potentially
toxic in the environment but except-
ing proprietary information on the
chemical and physical properties of
the coal.

PART"765-DESIGNATING LANDS AS
UNSUITABLE FOR SURFACE COAL
MINING OPERATIONS UNDER' A
FEDERAL PROGRAM FOR A STATE

Sec.
765.1 Scope.
765.11 Procedures.
765.12 State variations.
765.13 Effective date.

Au-xoRrr. Sections 102, 201, 501, 503,
504, 510, 512, 517, and 522 of Pub. I. 95-87.
91 Stat. 448, 449, 468, 470, 471. 480, 483, 498,
and 507 (30 U.S.C. 1202, 1211, 1251, 1253,
1254, 1260, 1262, 1267 and 1272).

§765.1 Scope.
This Part establishes minimum pro-

cedures to be included in each Federal
program for the designation of lands
in a State as unsuitable for all or cer-
tain types of surface coal mining oper-
ations and for terminating designa-
tions.
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§ 765.11 Procedures.
At the time a complete. Federal pro-

gram is promulgated for a State, or a
partial Federal program covering the
designation process is implemented,
the Director shall develop a process
for designating lands unsuitable for all
or certain types of surface coal mining
operations and terminating designa-
tions consistent with the requirements
of Parts 761, 762 and 764 of this Sub-
chapter. The Director shall include in
that process the procedures, data base,
inventory system, and public informa-
tion requirements of Part 764.

§ 765.12 State variations.
When developing the procedures

and criteria for designation of lands
unsuitable for all or certain types of
surface coal mining operations under a
Federal prdgram for a State, the Di-
rector shall consider-

(a) The nature of the State's terrain,
climate, coal deposits, biological,
chemical and other-relevant physical
characteristics;

(b) The structure and responsibil-
ities of the State government and local
governments within the State, includ-
ing State and local land-use plans; and

(c) Standards adopted by a State
which are more stringent than the
standards of the Act or the require-
ments of Parts 761, 762, and 764.

§765.13 Effective date.
(a) Except as provided in Paragraph

(b) of this Section. the Director shall
implement the procedures and criteria
of a Federal program for a State for
designating lands unsuitable for all or
certain types of surface coal mining 1
year after a Federal program is made
effective for a State.

(b) When a Federal program is pro-
mulgated because of a State's failure
to -implement, maintain, or enforce
adequately the portion of the State
program for designating lands unsuit-
able for fll or certain types of coal
mining, the designation procedures
and criteria of a Federal program for
the State under this Part shall be ef-
fective immediately upon implementa-
tion of the Federal program.

PART 769-PETITION PROCESS FOR
DESIGNATION OF FEDERAL LANDS
AS UNSUITABLE FOR ALL OR CER-
TAIN TYPES OF SURFACE COAL
MINING OPERATIONS AND FOR
TERMINATION OF PREVIOUS DES-
IGNATIONS

See.
769.1 Scope.
769.3 Authority.
769.4 Responsibility.
769.7 Regulatory policy.
769.11 Who may submit a petition.

See
769.12 Procedures: Where to submit peti-

tions.
769.13 Procedures: Contents of peUtion.
769.14 Procedures: Initial processing. re-

cording, and notification requirements.
769.15 Procedures: Intervention.
769.16 Procedures: Public information.
769.17 Procedures: Hearing requirementa.
769.18 Procedures: Decisions on petitions.

Aursoitrr. Sections 102, 201. 510, 517.
522, and 523 of Pub. L. 95-87. 91 Stat. 448,
449. 468. 480, 498. 507, 510 (30 U.S.C. 1202,
1211.1260, 1267.1212 and 1273).

§ 769.1 Scope.
This Part establishes minimum pro-

cedures and standards for designating
'Federal lands as unsuitable for all or
certain types of surface coal mining
operations and for terminating desig-
nations pursuant to petition.

§ 769.3 Authority.
Section 522(c) of the Act (30 U.S.C.

1272 (c)) authorizes the Secretary to
establish a process for any person
having an interest which is or may be
adversely affected, to petition for the
designation of Federal lands as unsuit-
able for all or certain types of surface
coal mining operations or for the ter-
mination of those desItnations.
§ 769.4 Responsibility.

(a) The Regional Director for the
region in which Federal land is subject
to a petition for designation or termi-
nation of a designation shall receive,
hold hearings on. act, and Issue deci-
sions on petitions under the criteria of
30 CFR 762. PrIor to designation, the
Regional Director shall consult with
appropriate State and local agencies.

(b) The surface managing agency
shall make recommendations for ap-
proval or disapproval of petitions
based on present and future land use
planning and management of public
lands.

§ 769.7 Regulatory policy.
(a) The Regional Director shall

maintain a mrp of areas designated as
unsuitable for all or certain types of
surface coal minink operations.

(b) Once an area of Federal lands is
designated as unsuitable for all or cer-
tain types of surface coal mining oper-
ations, the authorized officer shall
condition any permit or lease in a
nianner so as to limit or prohibit sur-
face coal mining operations on the
designated area.

(c) Review of applications for per-
mits on Federal lands is subject to the
provisions of 30 CFR 741 and
786.19(d)-(e).

§ 769.11 Who may submit a petition.
Any person having an interest which

is or may be adversely affected by sur-
face coal mining operations to be con-
ducted on Federal lands may petition
the Secretary to have an area desig-
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nated as unsuitable for all or certain
types of surface coal mining oper-
ations or to have an existing designa-
tion terminated. This right does not
apply to areas set aside from surface
coal mining operations under laws
other than the Act

1769.12 Procedures: Where to submit peti-
tions.

Each petition to have an area of
Federal lands designated as unsuitable
or to terminate an existing designation
shall be submitted to the Regional Di-
rector of the region in which the Fed-
eral lands are located.

§769.13 Procedures: Contents of petitions.
(a) Designatow The only informa-

tion that a petitioner need provide to
designate lands is that required under
30 CFR 764.13(b).

(b) Terminatio. The only Informa-
tion that a petitioner need provide to
terminate a designation is that re-
quired by 30 CFR 764-13(c).

§769.14 Procedures: Initial processing,
recordkieplng, and flotification re-
quirements.

(a) WIthin 30 days of receipt of a pe-
tition, the Regional Director shal
notify the petitioner by certified mail
whether or not the petition is com-
plete under Section 769.13.

(b) If the Regional Director deter-
mines that the petition Is incomplete
or frivolous, he or she shall return the
petition to the petitioner together
with a written statement of the rea-
sons for the determination and the
categories of Information needed to
complete the petition.

(c) The Regional Director shall de-
termine whether any Identified coal
deposits exist in the area covered by
the petition, without requiring any
showing from 'the petitioner. If the
Regional Director finds that there are
not any Identified coal deposits in that
area, he or she shall return the peti-
tion to the petitioner with a statement
of the findings.

(d) The Regional Director may
reject petitions for designations or ter-
minations of designations which are
frivolous. Once the requirements of
Section 764.13 are met, no party shall
bear any burden of proof, but each ac-
cepted petition shall be considered and
acted upon by the Regional Director
pursuant to this Part.

(e) (1) Within 2 weeks after the de-
termination that the petition is com-
plete, the Regional Director shall send
a copy of the petition to the author-
Ized officer of the surface managing
agency by certified mail for the offi-
cer's recommendation on the petition.

(2) The authorized officer shall rec-
ommend approval or disapproval of
the petition within 30 days of Its re-
ceipt, If the area covered by the peti-
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tion has been included in a completed
Federal lands review, br within" 9
months if the area has not been in-
cluded in a Federal lands review.

(f) Within 3 weeks after the determi-
nation that a petition is complete, the
Regional Director shall circulate
copies of the petition to, and request
submissions of relevant information
from, other interested governmental
agencies, the petitioner, intervenors,
any person with an ownership interest
of record In the property, and other
persons known to the Regional Direc-
tor to have an Interest in the property.

(g) (1) The Regional Director shall
forward to the surface managing
agency petitions in areas covered by
existing land use plans in which sur-
face coal mining operationS were spe-
cifically considered, to determine-
whether-

(i) The petitioner has presented sig-
nificant new evidence not previously
considered in formulating or revising
the land use plan, and

(ii) All of the criteria set forth in 30
CFR 762 werd considered.

(2) Where no new significant evi-
dence is presented and the criteria set.
forth in 30 CFR 762 were considered,
the authorized officer of the surface
managing agency may recommend
that the Regional Director reject the
petition, and return the petition to the
Regional Director with a statement of
its findings and a reference to the text
of the land use plan where the .evi-
dence and criteria were considered.

(h) Where lands administered by the
Departments of the Interior and Agri-
culture are contiguous or intermingled
or where one Department's resource
management could affect resources or
the other Department's land, the Re-
gional Director shall refer a copy of
the petition to the Department of Ag-
riculture and shall consider that De-
partment's recommendations about
designating those lands unsuitable for
all or certain types of surface coal
mining, or terminating such designa-
tions.

(I) Any petitions received after the
close of the public comment period on
a permit application relating to the
same mine plan area shall not prevent
the Director from Issuing a decision on
a permit application. The Regional Di-
rector may return any petitions re-
ceived thereafter .to the petitioner
with a statement why the Regional Di-
rector cannot consider the petition.
For the purposes of this Section, close
of the public comment period shall
mean at the close of any informal con-
ference held under 30 CFR 786.14 -or,
if no conference is requested, at the
close of the period for filing written
comments and objections under 30
CFR 786.12-13.

§ 769.15" Procedures: Intervention.
Up to 3 days before the Regional Di-

rector holds a hearing on a petition
under.Section 769.17, any person may
intervene in the proceeding by filing
allegations of facts, supporting evi- -
dence, a short statement identifying
the petition to which the allegations
pertain, and the intervenor's name, ad-
dress and telephone number.

§ 769.16 Procedures: Public information.
(a) Within 3 weeks after determining

that a petition is complete, the Re-
gional Director shall notify the gener-
al public of the receipt of the petition
and request submissions of relevant In-
formation by a newspaper advertise-
ment placed once a week for 2 con-
secutive weeks in the locale of the area
covered by the petition, in the newspa-
per of largest circulation in the State,
and in the Frmxn. REGisTER.

(b) Beginning immediately after a
complete petition is filed, the Regional
Director shall compile and maintain a
record consisting.of all documents re-
lating to the petition and filed with or
prepared by the Regional Director.
The Regional Director shall make the
record available- for public inspection
free of charge and for copying at a
reasonable cost, during all 'normal
business hours at a central location of
the county or multi-county area where
the land petitioned is located, and at
the Regional Office.

§ 769.17 Procedures: Hearing require-
ments.

(a) Within 10 months after receipt
of a 'complete petition, the Regional
Director shall hold a public hearing i~n
the locality of the area covered by the
petition. If all petitioners and interve-
nors agree, a hearing need not be held.
The hearing shall- be legislative and
fact-finding in nature, without cross-
examination of witnesses. The Region-
al Director shall make a verbatim
transcript of the hearing.

(b) (1) The Regional Director shall
give notice of the date, time, and loca-
tion of the hearing to-

(I) The surface managing agency and
local, State, and Federal agencies
which may have an interest in the de-
cision on the petition;

(ii) The petitioner and the interve-
nors; and

(il) Any person with an ownership
or other interest in the area covered
by the petition known to the Regional
Director.

.(2) Notice of the hearing shall be
sent by certified mail and postmarked
not less than 30 days before the sched-
uled date of the hearing;, and

(3) The Regional Director shall
notify the general public of the date,
time, and location of the hearing by
placing an advertisement once a week
for 2 consecutive weeks in the lf6cale of

the area covered by the petition and
once during the week prior to the
scheduled date of the public hearing.
The consecutive weekly advertise-
ments must begin between 4 and 5
weeks prior to. the scheduled date of
the public hearing.

(c) The Regional Director -may con-
solidate Into a single hearing the hear.
ings required for each of several peti-
tions which relate to areas in the same
locale.

(d) If any petition relates to an area
of Federal lands which Is the subject
of a pending surface coal mining and
reclamation operations permit applica-
tion, the Regional Director may, with
consent of all petitioners and nterve-
nors, coordinate the hearing on the
petition required under Paragraph (a)
of this Section with any informal con-
ference held in accordance with Sec-
tion 513(b) of the Act and 30 CFR
741.18. Nothing in this paragraph
shall relieve an applicant for a permit
from the burden of establishing that
his or her application is in compliance
with the requirements of the Federal
lands program.

(e) Prior to designating any land
areas as unsuitable for surface coal
mining operations, the Regional Direc-
tor shall issue a detailed statement on
the abundance of coal resources of the
area, the demand for coal resources,
and the impact of such designation on
,the environment, the economy, and
the supply of coal.

§ 769.18 Procedures: Decisions on peti-
tions.

(a) In reaching his or her decision,
the Regional Director shall use the in-
formation and recommendation of the
Federal surface managing agency, In-
formation provided by other govern-
mental agencies, the detailed state-
ment issued under Section 769.17(e),
and any other relevant information
submitted during the comment period.

(b) A final written decision shall be
issued by the Regional Director, in-
cluding a statement of reasons, within
60 days of completion of the public
hearing, 6r if no public hearing is
held, then within 12 months after re-
ceipt of the complete petition. The Re-
gional Director shall simultaneously
send the decision and statement by
certified mail to the petitioner, the
Secretary, the surface managing
agency, and to every other party to
the proceeding.

(c) If the Regional Director concurs
with the recommendation of the sur-
face managing agency, the Regional
Director's- decision becomes final. If
the Regional Director does not concur
with the recommendation of the Fed-
eral surface managing agency, he or
she shall notify the appropriate Re-
gional or State Director of the surface
managing agency within 30 days after
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the public hearing, if any. The deci-
sion will at the same time be referred
to the Secretary through respective
agency heads for resolution and issu-
ance of a final decision within 60 days
after the hearing, if any.

SUBCHAPTER G-SURFACE COAL MINING
AND RECLAMATION OPERATIONS PERMITS
AND COAL EXPLORATION PROCEDURES
SYSTEMS

PART 770-GENERAL REQUIREMENTS
FOR PERMIT AND EXPLORATION
PROCEDURE SYSTEMS UNDER REG-
ULATORY PROGRAMS

Sec.
770.1 Scope.
770.2 Objectives.
770.4 -esponsibIi ties.
770.5 Definitions.
770.6 Organization.
770.11 Applicability.
770.12 Coordination with requirements

under other laws.
AmmoRIT : Sections 102, 201, 501, 503,

504, 506, 507, 508, 510, 512 and 522 Pub. L.
95-87, 91 Stat. 445 (30 U.S.C. 1202, 1211,
1251, 1253, 1254, 1256, 1257, 1258, 1260. 1262
and 1272).

§ 770.1 Scope.
This Subchapter provides the mini-

mum requirements for the Secretary's
approval of the permit and explora-
tion procedures system components of
regulatory programs for coal explora-
tion and surface coal mining and recla-
mation operations. These include -

(a) Requirements for obtaining per-
mits;

(b) The timing, development and
filing of pbrmit applications;

(c) Regulatory authority review of
applications and approval or denial of
permits;

(d) Administrative review of regula-
tory authority decisions on permits;

(e) The terms and conditions of per-
mits;

(f) Public participation in the permit
process;

(g) The renewal and revision of per-
mits;

(h) Requirements for permits for
special categories , of surface coal

- mining and reclamation operations;
and

(i) Procedures for coal exploration
operations under regulatory programs.

§ 770.2 Objectives.
. The objectives of this Subchapter

are to ensure that surface coal mining
and reclamation operations are con-
ducted only after the regulatory au-
thority has first determined that rec-
lamation is feasible and that all ap-
proved coal explorations and permit-
ted surface coal mining and reclama-
tion operations are conducted so as to
fully protect the environment.

§770.4 ResponsibilitIes. -
(a) Persons seeking to engage In sur-

face coal mining and reclamation oper-
ations must submit an application for
and obtain a permit for those oper-
ations n accordance with this Sub-
chapter. Persons seeking'to conduct
coal exploration must first file the
notice of intention or obtain approval
of the 'regulatory authority as re-
quired under 30 CFR 776.

(b) The regulatory authority shall
review each application'for explora-
tion approval and for a permit, ap-
prove or disapprove each permit appli-
cation or.exploration application, and
Issue, condition, stispend, or revoke ex-
ploration approval, permits, renewals,
or revised permits under an approved
regulatory program.

§ 770.5 Definitions.
As used throughout this Subchapter,

except where otherwise indicated:
Applicant means a person who seeks

to obtain exploration approval or a
permit under this Subchapter G and
the regulatory program.

Application means the documents
and other information filed with the
regulatory authority under this Sub-
chapter and the regulatory program
for the issuance of exploration approv-
al or a permit.

Complete application means an ap-
plication for exploration approval or
permit, which contains all information
required under the -Act, this Sub-
chapter, and the regulatory program.

General area means, with respect to
hydrology, the topographic and
ground water basin surrounding a
mine plan area which is of sufficient
size, including areal extent and depth,
to' include one or more watersheds
containing perennial streams and
ground water zones and to' allow as-
sessment of the probable cumulative
impacts on the quality and quantity of
surface and ground water systems In
the basins.

Principal shareholder means any
person who is the record or beneficial
owner of 10 percent or more of any
class of voting stock.

Property to be mined means both
the surface and mineral estates on and
underneath lands which- are within
the permit area.

Violation notice means any written
notification from a governmental
entity of a violation of law, whether
by letter, memorandum, legal or ad-
ministrative pleading, or other written
communication.

§770.6 Organization.
This Subchapter Is organized accord-

ing to separate parts, as follows:
(a) Parts 770 and 771 establish intro-

ductory, definitional, and other gener-
al provisions applicable for all Parts of
this Subchapter.
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Cb) Part 776 establishes procedures
regarding coal exploration.

(c) Parts 778, 779. and 780 establish
specifc requirements for permit appli-
cation contents for surface coal
mining activities.

(d) Parts 782, 783, and 7184 establish
specific requirements for permit appli-
cation contents for underground coal
mining activities.

(e) Part 785 establishes requirements
for permits for certain special catego-
ries of surface coal mining and recla-
mation operations.

(f) Part 786 establishes requirements
for the review, issuance, or denial of
permits, and for public participation in
that process.

(g) Part 787 establishes require-
ments for administrative and judicial
review of final regulatory authority
decisions on permits and applications
for exploration approval and permits.

(h) Part 788 establishes require-
ments for the review, revision, and re-
newal of permits, and for the transfer,
sale, or assignment of rights granted
under permits.

(1) Part 795 establishes requirements
for providing assistance to small oper-
ators and qualifying laboratories to
perform necessary hydrologic conse-
quences determinations and boring or
core sarmpling analyses for those oper-
ators.

§ 770.11 Applicability.
(a) This Subchapter applies to each

person who applies for a permit for
surface coal mining and reclamation
operations or conducts surface coal
mining and reclamation operations
pursuant to a permit under regulatory
programs and to persons who seek to
conduct coal exploration under regula-
tory programs.

(b) This Subchapter applies to each
regulatory authority under a regula-
tory program and, where specifically
provided, to the Director.

§770.12 Coordination with requirements
under other law.

Each regulatory program shall, to
avoid duplication, provide for the co-
ordination of review and issuance of
permits for surface coal mining and
reclamation operations with-

(a) Any other Federal or State
permit process applicable to those op-
erations including, at a minimum, per-
mits required under the-

(l) Clean Water Act, as amended (33
UJS.C. Sec. 1251 et seq.);

(2) Clean Air Act, as amended (42
U.S.C. Sec. 7401 et seq.);

(3) Resource Conservation and Re-
covery Act (42 US.C. Sec. 3251 et
seq.); and

(b) The reqdirements of any water
quality management plans which have
been approved by the Administrator
of the United States Environmental
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Protection Agency under Sections 208
or 303(c), (e) of the Clean Water Act,
as amended, (33 U.S.C. Sections 1288,
1313(c), (e)).

(c) The applicable requirements of
the Endangered Species Act of 1973, as
amended, (16 U.S.C. Sec. 1531 et seq.);
the Fish and Wildlife Coordination
Act, as amended, (16 U.S.C. Sec. 661 et
seq.); The National Historic Preserva-
tion Act of 1966, as amended (16
U.S.C., Sec. 470 et seq.); Executive
Order 11593; and for Federal programs
only, the Archeological and Historic
Preservation Act of 1974 (16 U.S.C.
Sec. 469 et seq.).

PART 771-GENERAL REQUIREMENTS
FOR PERMITS AND PERMIT APPLI-
CATIONS

Sec.
771.1 Scope.
771.2 Objectives.
771.11 :General requirements for permits -

Operators.
771.13 Continued operation under interim

permits.
771.15 Continued operation under Federal

program permits.
771.17 Continued operation under State

program permits.
771.19 Compliance with permits.
771.21 Permit application filing deadlines.
771.23 Permit applications - General 're-

quirements for format and contents.
771.25 Permit fees.
-71.27 Verification of application.

Aumoni : Sections 102, 201, 501, 502,
503, 504, 505, 506, 507, 508, 510, 511, 513, 514,
515 and 516, Pub. . 95-87, 91 Stat. 445 (30
U.S.C. Sections 1202, 1211, 1251, 1252, 1253,
1254, 1255, 1256, 1257, 1258,1260, 1261, 1263,
1264, 1265 and 1266).

§ 771.1 Scope.
This Part establishes minimum gen-

eral criteria for permits and permit ap-
plications requirements which are ap-
plicable to obtaining the Secretary's
approval of regulatory programs.

§ 771.2 Objectives.
The objectives of this Part are to

insure that all surface coal mining and
reclamation operations are conducted
only under permits issued in accord-
ance with the requirements of the reg-
ulatory program, that all persons
make. timely application for permits,
to provide general requirements on
permit fee systems, and to provide the
general contents requirements of
permit applications.

§ 771.11 General requirements for per-
mits-Operato'rs.

Except as provided for in Section
771.13(b), on and after 8 months from
the date on which a regulatory pro-
gram is approved by the Secretary, no
person shall engage in or carry out
surface coal mining and reclamation.
operations on non-Federal or non-

Indian lands within a State, unless*that person has first obtained a valid

permit issued by the regulatory au-
thority under an approved regulatory
program.

§ 771.13 Continued operation under inter-
im permits.

(a) Following the final disapproval
of a State program under 30 CFR 732;
including judicial review of the disap-
proval, and prior to the promulgation
of a complete Federal program for a
State under 30 CFR 736.11(a), existing
surface coal mining and reclamation
operations may continue pursuant to
the provisions of Section 502 of the
Act and Subchapter B of this Chapter.
During this period, no new permits for
surface coal mining and reclamation
operations shall be issued by the State
whose program has been disapproved.
Permits which lapse during this period
may continue in full force and effect
within the specified permit area, until
promulgation of a Federal program for
the State whose program has been dis-
approved.

(b) A person conducting surface coal
mining, operations, under a permit
issued or amended by the regulatory
authority in accordance with the re-
quirements of Section 502 of the Act,
may conduct these operations beyond
the period prescribed in Section
771.11, If-

(1) Timely and complete application
for a permit under the permanent reg-
ulatory program has been made to the
regulatory authority in accordance
with the provisions of the Act, this
Subchapter, and the regulatory pro-
gram;

(2) The regulatory authority has not
yet rendered an initial decision with
respect to such application; and

(3) The operations are conducted in
compliance with all terms and condi-
tions of the interim permit, the re-
quirements of the Act, Subchapter B
of this Chapter, and the State statutes
and regulations.

§ 771.15 Coitinued operation under Fed-
eral program permits.

A permit issued by the Regional Di-
rector pursuant to a Federal program
for a State shall be valid under any su-
perseding State program approved by
the Secretary.

(a) The Federal permittee shall have
the right to apply to the-State regula-
tory authority for a State permit to
supersede the Federal permit.

(b) The regulatory authority may
review a permit issued pursuant to the
superseded Federal program, to deter-
mine that the requirements of the Act
and the approved State program are
not violated by the Federal permit.

(c) To the extent that the approved
State program contains additional re-
quirements not contained in the Fed-

eral program for the State, the State
regulatory authority shall-

(1) Promptly issue an order requir-
Ing the permittee to comply with such
additional requirements within 60
days of the issuance of the order,
unless the permittee demonstrates to
the State regulatory authority that It
is physically impossible to meet those
additional reqirements within 60
days, or unless the State regulatory
authority agrees to a longer period
under an established time schedule;
and

(2) Notify the permittee, in writing,
of the right to a hearing with respect
to the order, in the manner and time
provided for in the State program,

§ 771.17 Continued operation under State
program permits.

Permits issued pursuant to a previ-
ously approved State program shall be
valid but reviewable under a Federal
program. Immediately following pro-
mulgation of a Federal program, the
Director shall review these permits to
determine that the requirements of
the Act, this Chapter, and the Federal
program are not violated. If the Direc-
tor determines that any permit was
granted contrary to the requirements
of this Act, he or she shall-

(a) Inform the permittee;
(b) Provide the permittee an oppor-

tunity for a hearing;
(c) Provide the permittee a reason-

able opportunity to submit.that por-
tion of the permit application which
the Director determines to be rele-
vant; and

(d) Provide the permittee a reason-
able time to conform ongoing surface
coal mining and reblamation oper-
ations to the requirements of the Fed-
eral program, as prescribed in the Fed-
eral program for the State.

§ 771.19 Compliance with permits.
All persons shall conduct surface

coal mining and reclamation oper-
ations under permits issued pursuant
to this Subchapter and a regulatory
program and shall comply with the
terms and conditions of the permit
and the requirements of the Act, this
Chapter, and the regulatory program.

§ 771.21 P~ermit application filing dead-
lines.

(a) Initial implementation of perma-
nent regulatory programs.

(1) Not later than 2 months follow-
ing the initial approval by the Secre-
tary of a regulatory program under
Subchapter C of this Chapter, regard-
less of litigation contesting that ap-
proval, each person who conducts or
expects to conduct surface coal mining
and reclamation operations after the
expiration of 8 months from that ap-
proval shall file an application for a
permit for those operations.
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(2) Applications for those operations
which are not filed within the time re-
quired by Paragraph (a)(1) of this Sec-
tion shall be deemed applications filed
under Paragraph (b)(1) of this Sec-
tion.

(b) Filing deadlines after initial im-
plementation of permanent regulatory
programs.

(1) General Each person who con-
ducts or expects to conduct new sur-
face coal mining and reclamation oper-
ations shall file a complete application
for a permit for those operations
within a time established by the regu-
latory authority as sufficient to allow
for review of the application.

(2) Renewal of valid Permits. An ap-
plication for renewal of a permit shall
be filed with the regulatory authority
at least 120 days before the expiration
of the permit involved.
. (3) Revisions of Permits. Any appli-
cation for revision of a permit shall be
filed with the regulatory authority
before the date on which the permit-
tee expects to revise surface coal
mining or reclamation operations. The
regulatory authority shall determine
the time by which that application
shall be filed, based on the time re-
quired for review of the application
and public participation in the process
of review.

(4) Succession to rights granted
under prior permits. Any application
for a new permit required for a person
succeeding by transfer, sale, or assign-
ment of rights granted under a permit
shall be filed with the regulatory au-
thority not later than 30 days after
that'succession is approved by the reg-
ulatory authority.

§ 771.23 Permit applications- General re-
quirements for format and contents.

(a) Applications for permits to con-
duct surface coal mining and reclaina-
tion operations shall be filed in the
format required by the regulatory au-
thority. The application shall be com-
plete and include, at a minimum: for
surface mining activities, all the appli-
cable information required under 30
CPR 778, 779, and 780; for under-
giound mining activities, all the infor-
mation required under 30 CFR 782,
783, and 784; and, for special types of
surface coal mining and reclamation
operations, all the information re-
quired under 30 CFR 785.

(b) Information set forth in the ap-
plication shall be current, presented
clearly and concisely, and supported
by appropriate references to technical
and other written material available to
the regulatory authority.

(c) All technical data submitted in
the application shall be accompanied
by-

(1) Names of persons or organiza-
tions which collected and analyzed
such data;
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(2) Dates of the collection and analy-
ses; and

(3) Descriptions of methodology
used to collect and analyze the data.

(d) The application shall state the
name, address and position of officials
of each private or academic research
organization or governmental agency
consulted by the applicant in prepara-
tion of the application for Information
on land uses, soils, geology, vegetation,
fish and wildlife, water quantity and
quality, air quality, and archeological,
cultural, and historic features.

(e) Maps and plans-General re-
quirements.

(1) Maps submitted with applica-
tions shall be presented In a consoli-
dated format, to the extent possible,
and shall include all the types of infor-
mation that are set forth on topo-
graphic maps of the U.S. Geological
Survey of the 1:24,000 scale series.
Maps of the permit area shall be at a
scale of 1:6,000 or larger. Maps of the
remainder of the mine plan area and
the adjacent areas shall clearly show
the lands and waters within those
areas and be in a scale determined by
the regulatory authority, but in no
event smaller than 1:24,000.

(2) All maps and plans submitted
with the application shall distinguish
among each of the phases during
which surface coal mining operations
were or will be conducted at any place
within the mine plan area. At a mini-
mum, distinctions shall be clearly
shown among those portions of the
mine plan area in which surface coal
mining operations occurred-

(i) Prior to August 3, 1977;
(it) After August 3, 1977, and prior to

either-
(A) May 3, 1978; or,
(B) In the case of a4 applicant or op-

erator which obtained a small opera-
tor's exemption in accordance with 30
CFR 710.12, January 1, 1979;

(iiI) After May 3, 1978 (or January 1,
1979, for persons who received a small
operator's exemption) and prior to the
approval of the applicable regulatory
program;
, (iv) After the estimated date of issu-
ance of a permit by the regulatory au-
thority.

§ 771.25 Permit fees.
Each application for a surface coal

mining and reclamation permit pursu-
ant to a regulatory program shall be
accompanied by a fee determined by
the regulatory authority. Such fee
may be less than, but shall not exceed,
the actual or anticipated cost of re-
viewing, administering and enforcing
the permit. The regulatory authority
may develop procedures to allow the
fee to be paid over the term of the
permit.
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§ 771.27 Verification of application.
Applications for permits shall be

verified under oath, by a responsible
official of the applicant, that the in-
formation contained in the application
Is true and correct to the best of the
official's information and belief.

PART 776-GENERAL REQUIREMENTS
FOR COAL EXPLORATION

See.
776.1 Scope.
776.2 Objectives.
776.3 ResponsibIlitIe.
776.11 General requlrements: Exploration

of less than 250 tons.
776.12 General requlrements Exploration

of more than 250 tons.
776.13 Applications: Approval or disapprov-

al of exploration of more than 250 tons.
776.14 Applications: Notice and hearing for

exploration of more than 250 tons.
776.15 Coal exploation compliance duties.
776.17 Public availability of Information.

Aumoarrr. Sections 102, 201, 501. 503,
504. 512. 515, 516, 517, 518, and 521, Pub. L.
95"7, 91 Stat. 445 (30 U.S.C. 1202, 1211.
1251, 1253, 1254. 1262, 1265,1266, 1267, 1268
and 1271).

§776.1 Scope.
This Part establishes the minimum

requirements for the Secretary's ap-
proval of regulatory program coal ex-
ploration procedures. This Part ap-
plies to the regulatory authority and
to any person who conducts or seeks
to conduct coal exploration outside of
the permit area.

§ 776.2 Objectives.
The objectives of this Part are to

ensure that coal exploration is con-
ducted in d manner which protects the
environment and otherwise meets the
requirements of the Act, this Chapter,
and the regulatory program.

§ 776.3 RtesponsIbilities.
(a) It is the responsibility of any

person conducting or seeking to con-
duct coal exploration under a regula-
tory program to comply with the re-
quirements of this Part

(b) It Is the responsibility of the reg-
ulatory authority to receive notices of
intention to explore and applications
for approval of exploration, approve
or disapprove the applications, and to
issue, condition, suspend, revoke, and
enforce approvals under an approved
regulatory program

§ 776.11 General requirements: Explora-
tion of less than 250 tons.

(a) Any person who intends to con-
duct coal exploration during which
less than 250 tons of coal will be re-
moved in the area to be explored shall,
prior to conducting the exploration,
file with the regulatory authority a
written notice of intention to explor.
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(b) The notice shall include-
(1) The name, address, and tele-

phone number of the person seeking
to explore;

(2) The name, address, and tele-
phone number of the representative
who will be present at and responsible
for conducting the exploration activi-
ties;

(3) A precise description and map, at
a scale of 1:24,000 or larger, of the ex-
ploration area;

(4) A statement of the period of in-
tended exploration;

(5) If the surface is ownd by a
person other than the "person'who in-
tends to explore, a description of the
basis upon which the the person who
will explore claims the right to enter
such area for the purpose of conduct-
ing exploration and-reclamation; and

(6) A description of the practices
proposed to be followed to protect the
environment from adverse impacts as
a result of the exploration activities.

(c) Any person who conducts coal-ex-
ploration activities pursuant to this
Section which substantially disturb
the natural land surface shall comply
with 30 CFR 815.
(d) The regulatory authority shall,

except as otherwise provided in Sec-
tion 776.17, place such notices on
public file and make them available
for public inspection and copying.

§776.12 General requirements: Explor-
tion of more than 250 tons.

Any person who intends to conduct
coal exploration in which more than
250 tons of coal are removed in the
area to be explored, shall, prior to con-
ducting the exploration, obtain the
written approval of the regulatory au-
thority, in accordance with the follow-
ing:

(a) Contents of application for ap-
proval. Each application for approval
shall contain, at a minimum, the fol-
lowing information-

(1) The name, address, and tele-
phone number of the applicant; .;

(2) The name, address, and tele-
phone number of the representative of
the applicant who will be present at
and be responsible for conducting the
exploration; , • , I

(3) An exploration and reclamation
operations plan, including-
(i) A narrative description of the

proposed exploration area, cross-iefer-
enced to the map required under Para-
graph (a)(5) of this Section, including
surface topography; geological, surface
water, and other physical features;
vegetative cover' the distribution and
important habitats of fish, wildlife,
and plants, including, but'not limited
to, any endangered or threatened spe-
cies listed pursuant to the Endangered
Species Act of 1973 (16 U.S.C. Sec.
1531 et seq.); districts, sites, buildings,
structures or objects listed on or eligi-
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ble for listing on the National Register
of Historic Places; and known archeo-
logical resources located within the
proposed exploration area;

(ii) A narrative description of the
methods to be used to conduct coal ex-
ploration and reclamation, including,
but not limited to, the types and uses
of equipment, drilling, blasting, road
or other access route construction, and
excavated earth, and other debris dis-
posal aetivities;

(il) An estimated-timetable for con-
ducting and completing each phase of
the exploration and reclamation;

(iv) The estimated amounts of coal
to be removed and a description of the
methods to be used to determine those
amounts;

(v) A description of the measures io
be used to comply with the applicable
requirements of 30 CPR 815;(4) The name and address of the
owner of record of the surface land
and of the subsurface mineral estate
of the area to be explored;

(5) A map at a scale of 1:24,000 or
larger, showing the areas of land to be
substantially disturbed by the pro-
posed exploration and reclamation.
The mapshall specifically show exist-
Ing roads, occupied dweIlngs, and
pipelines; proposed location° of trench-
es, roads, and other access routes and
structures to be constructed; the loca-
tionof land excavations to be conduct-
ed; water or coal exploratory .holes
and wells to be drilled or altered; earth
6r debris disposal areas; existing
bodies of surface water, historic, topo-
graphic, cultural and drainage fea-
tures; and habitats of any endangered
or threatened species listed pursuant
to the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq); and

(6) If the surface is owned by a
person other than the applicant, a de-
scription of the basis upon which the
applicant claims the right to enter
that land for the purpose of conduct-
ing exploration and reclamation.
. (b) Public notice and opportunity to
comment Public notice of the applica-
tion and opportunity to comment shall
be provided-as follows:

(1) Within such time as the regula-
tory authority may designate, public
notice'of ,fhe filing of the application
with the'rgulatory authority shall be
posted by the applicant at the court-
house or other public office designated
by the regulatory authority in the vi-
cinity of the proposed exploration.
area.

(2) The public notice shall state the
name and business address of the
person seeking approval, the date of
filing of the application, the address
of the regulatory authority at which
written comments on the application
may be submitted, the closing date of
the comment period, and a description
of the general area of exploration.

(3) Any person with an interest
which is or may be adversely affected
shall have the right to file written
comments on the application within
reasonable time limits.

§776.13 Applications: Approval or disap-
proval of exploration of more than 250
tons.

(a) The regulatory authority shall
act upon, a completed application for
approval within a reasonable period of
time.

(b) The regulatory authority shall
approve a complete application filed in
accordance with this Part, if it finds,
in writing, that the applicant has dem-
onstrated that the exploration and
reclamation described In the applica-
tion-

'(1) Will be conducted in accordance
with the Act, 30 CFR 815, this Part
and the regulatory program;

(2) Will not jeopardize the continued
existence of an endangered or threat-
ened species listed pursuant to Section
4 of the Endangered Species.Act of
1973 (16 U.S.C. 1P33) or result in the
destruction or adverse modification of
critical habitat of those species; and

(3) WIll not adversely affect any cul-
tural resources or districts, sites, build.
ings, structures, or objects listed or eli-
gible for listing on the National Regis-
ter of Historic Places, unless the pro-
posed exploration has been approved
by both the regulatory authority and
the agency with Jurisdiction over such
matters.

(c) Terms of approval. Each approval
issued by the regulatory authority
shall contain conditions necessary to
ensure that the exploration and recla-
mation will be conducted in compli-
ance with the Act, this Part, 30 CPR
815, and the regulatory program.

§776.14 Applications: Notice and hearing
for exploration of more than 250 tons.

(a) The regulatory authority shall
notify the applicant and the appropri-
ate local government officials, in writ-
ing, of its decision to approve or disap.
prove the application. If the applica-
tion Is disapproved, the notice to the
applicant shall include a statement of
the reason, for disapproval. The regu-
latory authority shall provide public
notice of approval or disapproval of
each application, by publication in a
newspaper of general circulation in
the general vicinity of the proposed
operations.

(b) Any person Ith interests which
are or may be adversely affected by a
decision of the regulatory authority
pursuant to Paragraph (a) above, shall
have the opportunity for administra-
tive and judicial review as are set forth
in 30 CFR 787.
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§ 776.15 Coal exploration compliance
duties.

(a) All coal exploration and reclama-
tion which substantially disturb the
natural land surface or which remove
more than 250 tons of coal shall be
conducted in accordance with the coal
exploration requirements of the Act,
this Part, 30 CFR 815, and the regula-
tory program, and any conditions on
approval-for exploration and reclama-
tion imposed by the regulatory au-
thority.

(b) Any person who conducts any
coal exploration in violation of Section
512 of the Act, the provisions 6f this
Part, 30 CFR 815, or the regulatory
program shall be subject to the provi-
sions of Section 518 of the Act, Sub-
chapter L of this Chapter, and the ap-
plicable inspection and enforcement
provisions of the regulatory program.

§ 776.17 Public availability of informa-
tion.

(a) Except as provided in Paragraph
(b) of this Section, all information.
submitted to the regulatory authority
under this Part shall be made availa-
ble for public inspectiop and copying
at the local offices of the regulatory
authority closest to the exploration
area.

(b) (1) The regulatory authority
shall not make information available
for public inspection, if the person
submitting it requests in writing, at
the time of submission, that it not be
disclosed and the regulatory authority
determines that the information is
confidential.

(2) The regulatory authority shall
determine that information is confi-
dential only if it concerns trade secrets
or is privileged commercial or financial
information which relates to the com-
petitive rights of the person intending
to conduct coal exploration.

(3) Information requested to be held
as confidential under this Section
shall, not be made publicly available
until after notice and opportunity to
be heard is afforded both persons
seeking and opposing disclosure of the
information.

PART 778-SURFACE MINING PERMIT
APPLICATIONS-MINIMUM RE-
QUIREMENTS FOR LEGAL, FINAN-
VAL, COMPLIANCE, AND RELATED
INFORMATION

See.
778.1 Scope.
778.2 Objective.
778.4 Responsibility.
778.11 Applicability.
77&13 Identification of Interests.
778.14 Compliance information.
778.15 Right of entry and operation infor-

mation.

See.
778.16 Relationship to areas designated un-

suitable for mining.
778.17 Permit term Informatlon.
778.18 Personal injury and property

damage insurance information.
778.19 Identification of other lUcene and

permits.
778.20 Identification of location of public

office for filing of application.
778.21 Newspaper advertisement and proof

of publication.
AuHorrt Secs. 102, 201. 501. 503, 504.

506, 507, 508, 509, 510. 511,513, 514. 515.517,
and 522, Pub. ". 95-87, 91 Stat. 945 (30 USC
1202, 1211, 1251. 1253, 1254, 1256,1257. 1258.
1259, 1260, 1261, 1263, 1264. 1265, 1267 and
1272).

§778.1 Scope.
This Part establishes the minimum

requirements for the Secretary's ap-
proval of regulatory program provi-
sions regarding the legal financial,
compliance, and general Information
that must be contained in permit ap-
plications for surface mining activities.

§778.2 Objective.
The objective of this Part Is to

ensure that all relevant information
on the ownership and control of per-
sons who conduct surface mining ac-
tivities, the ownership and control of
the property to be affected by the op-
erations, the compliance status and
history of those persons, and other Im-
portant information is provided in the
application to the regulatory authori-
ty.
§ 778.4 Responsibility.

It is the responsibility of the permit
applicant to provide to the regulatory
authority all of the information re-
quired by this Part.

§ 778.11 Applicability.
This Part applies to any person who

applies for a permit to conduct surface
mining activities.
§ 778.13 Identification of Interestz

(a) Each application shall contain
the names and addresses of-

(l) The permit applicant, including
his or her telephone number;,

(2) Every legal or equitable owner of
'record of the property to be mined;

(3) The holders of record of any
leasehold interest in the property to
be mined;

(4) Any purchaser of record under a
real estate contract of the property to
be mined;

(5) The operator, if the operator is a
person different from the applicant,
including his or her telephone
number; and

(6) The resident agent of the appli-
cant who will accept service of process,
including his or her telephone
number.

(b) Each application shall contain a
statement of whether the applicant Is
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a corporation, partnership, single pro-
prletorship, association or other busi-
ness entity. For businesses other than
single proprietorships, the'application
shall contain the following informa-
tion, where applicable:

(1) Names and addresses of every of-
ficer, partner, director, or other
person performing a function similar
to a director of the applicant;

(2) Name and address of any person
who is a principal shareholder of the
applicant; and

(3) Names under which the appli-
cant, partner, or principal shareholder
previously operated a surface coal
mining operation in the United States
within the 5 years preceding the date
of application.

(c) If any owner, holder, purchaser,
or operator, Identified under Para-
graph (a) of this Section, is a business
entity other than a single proprietor,
the application shall contain the
names and addresses of their respec-
tive principals, officers, and resident
agents.

(d) Each application.shal contain a
statement of any current or previous
coal mining permits in the United
States held by the applicant subse-
quent to 1970 and by any person iden-
tified in Paragraph Cb)(3) of this Sec-
tion, and of any pending permit appli-
cation to conduct surface coal mining
and reclamation operations in the
United States. The Informatior shall
be listed by permit or application
number and Identify the regulatory
authority for each of those coal
mining operations.

(e) Each application shall contain
the names and addresses of the owners
of record of all surface and subsurface
areas contiguous to any part of the
proposed permit area.

WI) Each application shall contain
the name of the proposed mine and
the Mine Safety and Health Adminis-
tration identification number for the
mine and all sections, if any.

(g) Each application shall contain a
statement of all lands, interests in
lands, options, or pending bids on in-
terests held or made by the applicant
for lands which are contiguous to the
area to be covered by the permit.

§ 77814 Compliance ifomation.
Each application shall contain-
(a) A statement of whether the ap-

plicant, any subsidiary, affiliate, or
persons controlled by or under
common control with the applicant
has--.

(1) Had a Federal or State mining
permit suspended or revoked in the
last 5 years; or,

(2) Forfeited a mining bond or simi-
lar security deposited in lieu of bond.

(b) If any such suspension. revoca-
tion, or forfeiture has occurred, a
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statement of the facts involved, in- serves the right to extract the coal by
cluding- surface mining methods; or

(1) Identification number and date (3) If the conveyance does not ex-
of Issuance of the permit or date and pressly grant the right to extract the
amount of bond or similar security; coal by surface mining methods, docu-

(2) Identification of the authority mentation that under the applicable
that suspended or revoked a permit or State law, the applicant has the legal
forfeited a bond and the stated rea- authority to extract the coal by those
sons for that action; methods.

(3) The current status of the permit, (c) Nothing in this Section shall be
bond, or similar security involved; construed to afford the regulatory au-

(4) The date, location, and type of thority the authority to adjudicate
any administrative or judicial proceed- property title disputes.
ings initiated concerning the suspen-
sion, revocation, or forfeiture; and § 778.16 Relationship to areas designated

(5) The current status of these pro- I unsuitable for mining.
ceedings. -(a) Each application shall contain a

(c) A listing of each violation notice statement of available information on
received by the applicant in connec- whether the proposed permit area is
tion with any surface coal mining op- within an area designated unsuitable
eration during the 3-year period for surface mining activities'under 30
before the application date, for viola- CFR 764 and 765 or under study for
tions of any law, rule, or regulation of designation in an administrative pro-
the United States, or of any State law, ceeding under those Parts.
rule, or regulation enacted pursuant to (b) If an applicant claims the exemp-.
Federal law, rule, or regulation, or of, tion in 30 CFRM 786.19(d)(2), the appli-
any provision of the Act pertaining to cant shall contain information sup-
air or water environmental protection. porting the- applicant's assertion that
The application shall also contain a it made substantial legal and financial
statement regarding each violation commitments before January 4; 1977,
notice, including- concerning- the proposed surface

(1) The date of issuance and identity mining activities.
of the Issuing regulatory authority, de- (c) If an applicant proposes to con-
partment, or agency; duct surface mining activities within

(2) A brief description of the particu- 300 feet of an occupied dwelling, the
lar violation alleged in the notice; application shall contain the waiver of

(3) The date, location, and type of the owner of the dwelling as required
any administrative or judicial proceed- in 30 CFR 761.12(e).
ings initiated concerning the violation,
including, but not limited to, proceed- § 778.17 Permit term information-

•ings Initiated by the applicant to (a)'Each application shall state the'
obtain administrative or 'Judicial.- anticipated or actual starting and ter-
review of the violations; . mination date of each phase of the

(4) The current status of the pro--surface mining activities and the an-
ceedings and of the violation notice; ticipated number of acres of land to be
and affected for each phase of mining and

(5) The actions, if any, taken by'the over the total life of the permit.
applicant to abate the violation. (b) If the applicant proposes to con-

duct the surface mining activities in
§ 778.15 Right ofentry and operation in- excess of 5"years, the-application shall

formation, contain the information needed for
(a) Each application shall contain a the showing required under 30 CFR

description of the documents upon 786.25(a).
which the applicant bases his or her
legal right to enter'and begin surface
mining activities in the permit area
and whether that right is the subject
of pending litigation. The description
shall identify those documents by type
and date of execution, identify the
specific lands to which the document
pertains, and explain the legal rights
claimed by the applicant.

(b) Where the private mineral estate
to be mined has been severed from the
private surface estate, the application
shall also provide for lands within the
permit area-

(1) A copy of the written consent of
the surface owner to the extraction of
coal by surface mining methods; or

(2) A copy of the document of con-
veyance that expressly grants or re-

§778.18 Personal injury and property
damage insurance information.

Each permit application shall con-
tain either a certificate of liability in-

-suirance -or evidence that the self-in-
surance requirements . in 30 CFR
806.14 are satisfied.

§ 778.19 Identification of other licenses
and permits.

Each application shall contain a list
of all other licenses and permits
needed by the applicant to conduct
the proposed surface mining activities.
This list shall Identify each license
and permit by-

(a) Type of permit or license;
(b) Name and address of issuing au-

thority;

(c) Identification numbers of appli-
cations for those permits or licenses
or; if issued, te identification num-
bers of the permits or licenses; and

(d) If a decision has been made, the
date of approval or disapproval by
each issuing authority.

778.20 Identification of location of
public office for filing of application.

Each application shall Identify, by
name and address, the public office
where the applicant will simultaneous-
ly file a copy of the application for
public inspection under - 30 CFR
786.11(d).

§ 778.21 Newspaper advertisement and
proof of publication.

A copy of the newspaper advertise-
ment of the application and proof of
publication of the advertisement shall
be filed with the regulatory authority
and made a part of the complete appli-
cation, not later than 4 weeks after
the last date of publication required
under 30 CFR 786.11(a).

PART 779-SURFACE MINING PERMIT
APPLICATIONS-MINIMUM RE-
QUIREMENTS FOR INFORMATION
ON ENVIRONMENTAL RESOURCES

See.
779.1 Scope.
119.2 Objectives.
779.4 Responsibilities.
779.11 General requirements.
779.12 General environmental resources in-

formation.
779.13 Description of hydrology and geolo-

I gy: General requirements,
779.14 Geology description.
779.15 Ground water Information.
779.16 Surface water information.'
779.17- Alternative water supply Informa-

tion.
779.18 Climatological Information.
779.19 Vegetation Information.
779.20 Fish and wildlife resources Informa-

tion.
779.21 Soil resources information.
779.22 Land-use information.
779.24 Maps: General requirements.
779.25 Cross sections, maps, and plans.
779.27 -Prime farmland Investigation,

AmmirsonUT: Sees. 102, 201, 501, 603, 504,
506, 507, 508, 509, 510, 511, 513. 514. 516. and
522, Pub. L. 95-87, 91 Stat. 445 (30 U.S.C.
1202, 1211, 1251, 1253, 1254, 1256, 1257, 12581
1259, 1260, 1261, 1263, 1264, 1265, and 1272).

§ 779.1 Scope.
This Part establishes the minimum

requirements for the Secretary's ap-
proval of regulatory program provi-
sions for the environmental resources
contents of applications for surface
mining activities.

§ 779.2 Objectives.
- The objectives of this Part are to

ensure that each application provides
to the regulatory authority a complete

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979

.15354 RULES AND REGULATIONS



and accurate description of the envi-
ronmental resources that may be im-
pacted or affected by proposed surface
mining activities.

§ 779.4 Responsibilities.
(a) It is the responsibility of the ap-

plicant to provide, except where spe-
cifically exempted in this Part, all In-
formation required by this Part'in the
application.

(b) It is the responsibility of State
and Federal government agencies to
provide information for applications
as specifically required by this Part.

§129.11 General requirements.
Each permit application shall in-

clude a description of the existing,
premining environmental resources
within the proposed mine plan area
and adjacent areas that may be af-
fected or impacted by the proposed
surface mining activities.

§ 779.12 General environmental resources
information.

Each application shall describe and
identify-

(a) The size, sequence, and timing of
the subareas of the mine plan area for
which it is anticipated that individual
permits for mining will be requested
over the estimated total life of the
proposed surface mining activities; and

(b) The nature of cultural and his-
toric resources listed or eligible for
listing on the National Register of His-
toric Places and known archeological
features within the proposed mine
plan and adjacent areas. The descrip-
tion shall be based on all available in-
formation, including, but not limited
to, -data of State and local archeologi-
cal, historical, and cultural preserva-
tion agencies.

§779.13 Description of hydrology and ge-
ology: General requirements."

(a) Each application shall contain a
description of the geology, hydrology,
and water quality and quantity of all
lands within the proposed mine plan
area, the adjacent area, and the gener-
al area. The description shall include
information on the' characteristics of
all surface and ground waters within
the general area, and any water which
wll. flow into or receive discharges of
water from the general area. The de-
scription shall be prepared according
to Sections 779.13-779.17 and conform
to the following.

(b) '(1) Ififormation on hydrology,
water quality and quantity, and geolo-
gy related to hydrology of areas out-
side the proposed mine plan area and
within the general area shall be pro-
vided by the regulatory authority, to
the extent that this data is available
from an appropriate Federal or State
agency.
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(2) If this information is not availa-
ble from those agencies, the applicant
may gather and submit this informa-
tion to the regulatory authority as
part of the permit application.

(3) The permit shall not be approved
by the regulatory authority until this
information is made available In the
application.

(c) The use of modeling techniques
may be included as part of the permit
application, but the same surface and
ground water information may be re-
quired for each site as when models
are not used.

§ 779.14 Geology description.
(a) The description shall include a

general statement of the geology
within the proposed mine plan area
down to and including the first aquifer
to be affected below the lowest coal
seam to be mined.

(b) (1) Test borings or core samples
from the proposed permit area shall
be collected and analyzed down to and
including the stratum immediately
below the lowest coal seam to be
mined to provide the following data in
the description:

(I) Location of subsurface water, if
encountered;

(Ui) Logs of drill holes showing the
lithologic characteristics and thickness
of each stratum and each coal seam;

(Ill) Physical properties of each stra-
tum within the overburden including
compaction and erodlbillty;

(lv) Chemical analyses of each stra-
tum within the overburden and the
stratum immediately below the lowest
coal seam to be mined to Identify, at a
minimum, those horizons which con-
tain potential acid-forming, toxic-
forming, or alkalinity producing mate-
rials; and

(v) Analyses of the coal seam, includ-
ing, but not limited to, an analysis of
the sulfur, pyrite, and marcasite con-
tent.

(2) If required by the regulatory au-
thority, test borings or core samplings
shall be collected and analyzed to
greater depths within the proposed
permit area, or for areas outside the
proposed permit area to provide for
evaluation bf the impact of the pro-
posed activities on the hydrologic bal-
ance.

(3) An applicant may request that
the requirement for a statement of the
results of the test borings or core sam-
plings be waived by the regulatory au-
thority. The waiver may be granted
only if the regulatory authority makes
a written determination that the state-
ment is unnecessary because other
equivalent information is accessible to
it in a satisfactory form.

§ 779.15 Ground water Informaton.
(a) The application shall contain a

description of the ground water hy-

15355

drology for the proposed mine plan
and adjacent area, including, at a
minimum-

(1) The depth below the surface and
the horizontal extent of the water
table and aquifers;

(2) The lithology and thickness of
the aquifers;

(3) Known uses of the water in the
aquifers and water table; and

(4) The quality of subsurface water,
If encountered.

(b) The application shall contain ad-
ditional information which describes
the recharge, storage, and discharge
characteristics of aquifers and the
quality and quantity of ground water,
according to the parameters and in
the detail required by the regulatory
authority.

1779.16 Surface water information-
(a) Surface water Information shall

be described, including the name of
the watershed which will receive water
discharges, the location of all surface
water bodies such as streams, lakes,
ponds, and springs, the location of any
water discharge into any surface body
of water, and descriptions of surface
drainage systems sufficient to Identify.
in detail, the seasonal variations in
water quantity and quality within the
proposed mine plan and adjacent
areas.

(b) Surface water information shall
include-

(1) Minimum, maximum, and aver-
age discharge conditions which Identi-
fy critical low flow and peak discharge
rates of streams sufficient to Identify
seasonal variations; and

(2) Water quality data to identify
the characteristics of surface waters
in, discharging into, or which will re-
ceive flows from surface or ground
water from affected areas within the
proposed mine plan area, sufficient to
Identify seasonal variations, showing-

(I) Total dissolved solids In milli-
grams per liter;

(ii) Total suspended solids in mMi-
grams per liter;

(ill) Acidity;
(iv) pH in standard units;
(v) Total and dissolved iron in milli-

grams per liter;
(vi) Total manganese In milligrams

per liter; and
(vii) Such other information as the

regulatory authority determines is rel-
evant.

§ 779.17 Alternative water supply informa-
tion.

The application shall Identify the
extent to which the proposed surface
mining activities may proximately
result in contamination, diminution,
or interruption of an underground or
surface source of water within the pro-
posed mine plan or adjacent areas for
domestic, agricultural industrial, or
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other legitimate use. If contamination,
diminution, or' interruption may
result, then the description shall iden-
tify the alternative sources of water
supply that could be developed to re-
place the existing sources.

§ 779.18 Climatological information.
(a) When requested by the regula-

tory authority, the application shall
contain a statement of the climatologi-
cal factors that are represenftative of
the proposed mine plan area, includ-
ing:

(1) The average seasonal precipita-
tion;

(2) The average direction and veloc-
ity of prevailing winds; and

(3) Seasonal temperature ranges.
(b) The regulatory authority may re-

quest such additional data as deemed
necessary to ensure compliance with
the requirements of this Subchapter.

§ 779.19 Vegetation information.
(a) The permit application shall, if

required by the regulatory authority,.
contain a map that delineates existing
vegetative types and a description of
the plant communities within the pro-
posed permit area and within any'pro-
posed reference area. This- description
shall include informatiofi adequate to
predict the potential for reestablishing
vegetation.

(b) When a map or aerial photo-
graph is required, sufficient adjacent
areas shall be included to allow-evalua-
tion of vegetation as important habi-
tat for fish and wildlife for those spe-
cies of fish and wildlife identified
under 30 CFR 779.20.

§ 779.20 Fish and wildlife resources infor-
mation.

(a) Each application shall include a
study of fish and wildlife and their
habitats, within the proposed mine
plan area and the portions of the adja-
cent areas where effects on such re-
sources may reasonablybe expected to
occur.

(b) Prior to initiating such studies,
the applicant shall contact the regula-
tory authority to determine what fish
and wildlife resourdes Information will
be required.

(c) The regulatory authority, in con-
sultation with the appropriate State
and Federal fish and wildlife manage-
ment, conservation, or land manage-
ment agencies having responsibilities
for fish and wildlife or their habitats,
shall determine the level of detail and
the areas of such studies, according
to-

(1) Published data and other infor-
mation;

(2) Site-specific information ob-
tained by tie applicant; and

(3) Written guidance obtained from
agencies consulted.
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§ 779.21L Soil resources information.
(a) The applicant shall provide ade-

quate soil survey information of the
permit -area consisting of the follow-
ing,

(1) A map delineating different soils;
(2) Soil identification;
(3) Soil description; and
(4) Present and potential productiv-

ity of existing soils.
(b) Where the applicant proposes'to

use selected overburden niaterials as a
supplement or substitute for topsoil,
the application shall provide results of
the analyses, trials, and tests required

.under 30 CFR 816.22.

§ 779.22 Land-use information.
(a) The application shall contain a

statement of the condition, capability,
and productivity of the land within
the proposed permit area, including-

(1) A map and supporting narrative
of the uses of the land existing at the
time of the filing of the application. If
the premining use of the land was
changed within 5 years before the an-
ticipated date of beginning the pro-
posed operations, the historic use of
the land shall also be described.

(2) A narrative of land capability
and productivity, which analyzes the
land-use description under Paragraph
(a) of this Section in conjunction with
other environmental resources infor-
mation required under this Part. The
narrative shall provide analyses of:

(I) The capability of the land before
any mining to support a variety of
uses, giving consideration to soil and
foundatioz characteristics, topogra-
phy, vegetative cover and the hydrol-
ogy of the proposed permit area; and
- (il) The productivity of'the proposed
permit area before mining, expressed
as average yield of food, fiber, -forage,
or wood products from such lands ob-
tained under high levels of manage-
ment. The productivity shall be deter-
mined by yield data or estimates for
similar' sites based on current data
from the U.S. Department of Agricul-
ture, State agricultural universities or
appropriate State natural resource or
agricultural agencies.-

(b) The, application shall state
whether the proposed mine plan area
has been previously mined, and, if so,
the following information, if availa-
ble-

(1) The type of mining method used;
(2) The coal seams or other mineral

strata; mined;
(3) The extent of coal or other min-

erals removed;
(4) The approximate dates of past

mining, and
(5) The uses of the land preceding

mining.
(c) The application shall contain a

description of the existing land uses
and land use classifications under local

law, if any, of the proposed mine plan
and adjacent areas.

§ 779.A Maps: General requirements.
The permit application shall include

maps showing-
(a) All boundaries of lands and

names of present owners of record of
those lands, both surface and subsur-
face, included in or contiguous to the
permit area;

(b) The boundaries of land within
the proposed permit area upon which
the applicant has the legal right to
enter and begin surface mining activi.
ties;

(c) The boundaries of all areas pro-
posed to be affected over the estimat-
ed total life of the proposed surface
mining activities, with a description of
size, sequence, and timing of the
mining of sub-areas for which It is an-
ticipated- that additional permits will
be sought;

(d) The location of all buildings on
and within 1,000 feet of the proposed
permit area, with Identification of the
current use of the buildings;

(e) The location of surface and sub.
surface man-made features within,

* passing through, or passing over the
-proposed permit area, including, but
not limited to major electric transmis-
sion lines, pipelines, and agricultural
drainage tile fields;

(f) The location and boundaries of
any proposed reference areas for de-
termining the success of revegetation'

(g) The locations of water supply in-
takes for curient users of surface
water flowing into, out of, and within
a hydrologic area defined by the regu-
latory authority, and those surface
waters which will receive discharges
from affected areas in the proposed
mine plan area;

(h) Each public road located in or
within 100 feet of the proposed permit
area;

(I) The boundaries of any public
park and locations of any cultural or
historical resources listed or eligible
for listing in the National Register of
Historic Places and known archeologi-
cal sites within the mine plan or adja-
cent areas.

(J) Each public or private cemetery
or Indian burial ground located in or
within 100 feet of the proposed permit
area;
"' (k) Any land within the proposed
mine plan area and adjacent area
which is within the boundaries of any
units of the National System of Trails
or the Wild and Scenic Rivers System,
including study rivers designated
under Section 5(a) of the Wild and
Scenic Rivers Act; aid

(1) Other relevant information re-
quired by the regulatory authority.
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§ 779.25 Cross sections, maps, and plans.
The application shall Include cross

sections, maps, and plans showing-
(a) Elevations and locations of test

borings and core samplings;
(b) Elevations and locations of moni-

toring stations used to gather data for
water quality and quantity, fish and
wildlife, and air quality, if required, in
preparation of the application;

(c) Nature, depth, and thickness of
the coal seams to be mined, any coal
or rider seams above the seam to be
mined, each stratum of the overbur-
den, %and the stratum immediately
below the lowest coal seam to be
mined;

(d) All coal crop lines and the strike
End dip of the coal to be mined within
the proposed mine plan area;

(e) Location and extent of known
workings of active, inactive, or aban-
doned underground mines, -including
mine openings to the surface within
the proposed mine plan and adjacent
areas;

(f) Location and extent of sub-sur-
face water, if encountered, within the
proposed mine plan or adjacent areas;

(g) Location of surface water bodies
such as streams, lakes, ponds, springs,
constructed or natural drains, and irri-
gation ditches within the proposed
mine plan and adjacent areas;

(h) Location and exteht of existing
or previously surface-mined areas
within the proposed mine plan area;

(i) Location and dimensions of exist-
ing areas of spoil, waste, and non-coal
waste disposal, dams, embankments,
other impoundments, and water treat-
ment and air pollution control facili-
ties within the proposed permit area;

(j) Location, and depth if available,
of gas and oil wells within the pro-
posed permit area and water wells in
the mine plan area and adjacent area

(k) Sufficient slope measurements to
adequately represent the existing land
surface configuration of the proposed
permit area, measured and recorded
according to the following.

(1) -Each measurement shall consist
of an angle of inclination along the
prevailing slope extending 100 linear
feet above and below or beyond the
coal outcrop or the area to be dis-
turbed or, where this is impractical, at
locations specified by the regulatory
authority.

(2) Where the area has been previ-
ously mined, the measurements shall
extend at least 100 feet beyond the
limits of mining disturbances, or any
other distance determined by the reg-
ulatory authority to be representative
of the premining configuration of the
land.

(3) Slope measurements shall take
into -account natural variations in
slope, to provide accurate representa-
tion of the range of natural slopes and
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reflect geomorphie differences of the
area to be disturbed.

(1) Maps, plans, and cross sections in-
cluded In a permit application which
are required by thisL Section shall be
prepared by or under the direction of
and certified by a qualified registered
professional engineer or professional
geologist, with assistance from experts
in related fields such as land surveying
and landscape architecture and shall
be updated as required by the regula-
tory authority.

§ 779.27 Prime farmland investigation.
(a) The applicant shall conduct a

pre-application investigation of the
proposed mine plan area to determine
whether lands within the area may be
prime farmland.

(b) Land shall not be considered
prime farmland where the applicant
can demonstrate one of the follow-
ing-

(1) The land has not been historical-
ly used as cropland;

(2) The slope of the land is 10 per-
cent or greater

(3) The land is not irrigated or natu-
rally subirrigated, has no developed
water supply that is dependable or of
adequate quality, and the average
annual precipitation is 14 inches or
less;

(4) Other factors exist, such as a
very rocky surface, or the land is fre-
quently flooded- during the growing
season, more often than once in 2
years, and the flooding has reduced
crop yields; or

(5) On the basis of a soil survey of
lands within the mine plan area, there
are no soil map units that have been
designated prime farmland by the U.S.
Soil Conservation Service.

(cl If the investigation establishes
that the lands are not prime farmland,
the applicant shall submit with the
permit application a request for a neg-
ative determination which shows that
the land for which the negative deter-
mination is sought meets one of the
criteria of Paragraph (b) of this Sec-
tion.

(d) If the investigation indicates
that lands within the proposed mine
plan area may be prime farmlands, the
applicant shall contact the U.S. Soil
Conservation Service to determine if a
soil survey exists for those lands and
whether the applicable soil map units
have been designated as prime farm-
lands. If no soil survey has been made
for the lands within the proposed
mine plan area, the applicant shall
cause such a survey to be made.

(1) When a soil survey of lands
within the proposed mine plan area
contains soil map units which have
been designated as prime farmlands,
the applicant shall submit an applica-
tion, in accordance with 30 CFR 785.17
for such designated land.
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(2) When a soil survey for lands

within the proposed mine plan area
contains soil map units which have not
been designated as prime farmland
after review by the U.S. Sol Conserva-
tion Service, the applicant shall
submit a request for negative determi-
nation for non-designated land with
the permit application establishing
compliance with Paragraph (b) of this
Section.

PART 780--SURFACE MINING PERMIT
APPLICATION-MINIMUM RE-
QUIREMENT FOR RECLAMATION
AND OPERATIONS PLAN

Se.-
780.1 Scope.
'180.2 Objectives.
70.4 Responsibilities.
780.11 Operation plan: General require-

Inents.
780.12 Operation plan: Existing structures.
780.13 Operation plan: Blasting.
180.14 Operation plan: Maps and plans.
780.15 Air pollution control plan.
780.16 Fish and wildlife plan.

780A8 Reclamation plan: General require-
ments.

780.21 Reclamation plan: Protection of hy-
drologic balance.

'180.23 Reclamation plan: Postmining land
uses.

780.25 Reclamation plan: Ponds. impound-
ments, banks, dams, and embankments.

780.27 Reclamation plan: Surface mining
near underground mining.

'80.29 Diversions.
780.31 Protection of public parks and his- a

tore places.
780.33 Relocation or use of public roads.
780.35 Disposal of excess spoil.
780.37 Transportation facilities.

AumloRnr, Sections 102, 201. 501,. 503,
504. 506.507,508,509,510.511,513,514,515,
517, and 522, Pub. L. 95-87, 91 StaL 445 (30
U.S.C. 1202, 1211, 1251. 1253, 1254, 1256,
1257. 1258, 1259, 1260, 1261, 1263, 1264. 1265.
1267. and 1272.)

§780.1 Scope.
This Part provides the minimum re-

quirements for the Secretary's approv-
al of regulatory program provisions
for the mining operations and recla-
mation plan portions of applications
for permits for surface mining activi-
ties, except to the extent that differ-
ent requirements for those plans are
established under 30 CI 785.

§780.2 Objectives.
The objectives of this Part are to

insure that the regulatory authority is
provided with comprehensive and reli-
able information on proposed surface
mining activities, and to ensure that
those activities are allowed to be con-
ducted only in compliance with the
Act, this Chapter, and the regulatory
program.
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§ 780.4 Responsibilities.
(a) It is the responsibility of the ap-

plicant to provide to the regulatory
authority all of the information re-
quired by this Part, except where spe-
cifically exempted in this Part.

(b) It is the responsibility of State
and Federal governmental agencies to
provide information to the regulatory
authority where specifically required
in this Part.

§ 780.11 Operation plan: General require-
ments.

Each application shall contain a de-
scription of the mining operations pro-
posed to be conducted during the life
of the mine within the prolposled mine
plan area, including, at a minimum,
the following:.

(a) A narrative description of the
type and method of coal mining proce-
dures and proposed engineering tech-
niques, anticipated annual and total
production of coal, by tonnage, and
the major equipment to be used for all
aspects of those operations; and

(b) A narrative explaining the con-
struction, modification, use, mainte-
nance, and removal of the following
facilities (unless retention of such
facilities is necessary for postmining
land use as specified in Section
816.133):

(1) Dams, embankments, and other
impoundments;

(2) Overburden 'and topsoil handling
and storage areas and structures;

(3) Coal removal, handling, storage,
cleaning, and transportation areas and-
structures;

(4) Spoil, coal processing waste, and
non-coal waste removal, handling,
storage, transportation,- and disposal
areas and structures;

(5) Mine facilities; and
(6) Water andair pollution control

facilities.

§ 780.12 Operation plan: Existing struc-
tures.

(a) Each application shall contain a
description of each existing structure
proposed to be used in connection with
or to facilitate the surface coal mining
And reclamation operation. The de-
scription shall include-

(1) Location;
(2) Plans of the structure which de-

scribe Its current condition;,
(3) Approximate dates on whichcon-

struction of the existing structure was
begun and completed; and

(4) A showing, including relevant
monitoring data or other evidence,
whether the structure meets the per-
formance standards of Subchapter K
(Permanent Program Standards) of
this Chapter or, if the structure does
not meet the performance standards
of Subchapter K of this Chapter, a
showing whether the structure meets
the performance standards of Sub-
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chapter B (Interim Program Stand-
ards) of this Chapter.

(b) Each application shall contain a
compliance plan for each existing
structure proposed to be modified or
reconstructed for use in connection
With or to facilitate the surface coal
mining and reclamation operation.
The compliance plan shall include-

(1) Design. specifications for the
modification or reconstruction of the
structure to meet the design and per-
formance standards of Subchapter K
of this Chapter,

(2) A construction schedule which
shows dates for beginning and com-
pleting interim steps and final recon-
struction;

(3) Provisions for monitoring the
'structure during and after modifica-
tion or reconstruction to ensure that
the performance standards, of Sub-
chapter K of this Chapter are met;
and

(4) A showing that the risk of harm
to the environment or to public health
or safety is not significant during the
period of modification or reconstruc-
tion.-

§ 780.13 Operation plan: Blasting. -
Each application shall contain a

blasting plan for the proposed permit
area, explaining how the applicant in-
tends to comply with the requirements
-of 30 CFR 816.61-816.68 and including
the following.
'(a) Types and approximate amounts

of explosives to be used for each type
of blasting operation to be conducted;

(b) Description of procedures and
plans for recording and retention of
information on the following during
blasting-

(1) Drilling patterns, including size,
number, depths, ahd spacing of holes;

(2) Charge and packing of holes;,
- (3) Types of fuses and detonation
controls; and

(4) Sequence and timing of firing
holes.
(c) Description of blasting warning

and site access control equipment and
procedures; .
(d) Description of types, capabilities,

sensitivities, and locations of use of
any -blast monitoring equipment and
procedures proposed to be used;

(e) Description of plans for record-
ing and reporting to the regulatory au-
thority the results of preblasting sur-
veys, if required; and

(f) Description of unavoidable haz-
ardous conditions for which deviations
from- the blasting schedule -will be
needed under 30 CFR 816.65(b).

§ 780.14 Operation plan: Maps and plans.
Each application shall contain maps

and plans of the proposed mine plan
and adjacent areas as follows-
,(a) The maps and plans shall show

the lands proposed to be affected

throughout the operation and any
change in a facility or feature to be
caused by the proposed operations, If
the facility or feature was shown
under 30 CFR 779.24-779.25.

(b) The following shall be shown for
the proposed permit area unless spe-
cifically required for the mine plan
area or adjacent area by the require.
ments of this Section:

(1) Buildings, utility corrIdois and
facilities to be used;

(2) The area of land to be affected
within the proposed mine plan area,
according to the sequence of mining
and reclamation;

(3) Each area of land for which a
performance bond or other equivalent
guarantee will be posted under Sub-
chapter J of this Chapter;

(4) Each coal storage, cleaning and
loading area;

(5) Each topsoil, spoil, coal waste,
and non-coal waste storage area;

(6) Each water diversion, collection,
conveyance, treatment, storage, and
discharge facility to be used;

(7) Each air pollution collection and
control facility;

(8) Each source of waste and each
waste disposal facility relating to coal
processing or pollution control:

(9) Each facility to be used to pro-
tect and enhance fish and wildlife and
related environmental values;
- (10) Each explosive storage and han.
dling facility; and

(11) Location of each sedimentation'
pond, permanent water impoundment,
coal processing waste bank, and coal
processing waste dam and embank-
ment, In accordance with 30 CFR
780.25, and fill area for the disposal of
excess spoil in accordance 30 CPR
780.35.

(c) Maps, plans, and. cross-sections
required under Paragraphs (b)(4), (5),
(10), and (11) of this Section 'shaUJ be
prepared by, or under the directioxi of
and certified by a qualified registered
professional engineer, or professional
geologist, with assistance from experts
In related fields such as land surveying
and landscape architecture, except
that-

(1) Maps, plans and cross-sections
for sedimentation ponds may only be
prepared by a qualified registered pro-
fessional engineer, and

(2) Spoil disposal facilities, maps,
plans, and cross-sections may only be
prepared by a qualified registered pro-
fessional engineer.

§ 780.15 Air pollution control plan.
(a) For all surface mining activities

with projected -production rates ex-
ceeding 1,000,000 tons of coal per year
and located west of the 100th meridian
west longitude, the application shall
contain an air pollution control plan
which includes the following:
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(1) An air quality monitoring pro-
gram to provide sufficient data to
evaluate the effectiveness of the fugi-
tive dust control practices proposed
under Paragraph (a)(2) of this Section
to comply with Federal and State air
quality standards; and

(2) A plan for fugitive dust control
practices as required under 30 CFR
816.95.

(b) For all other surface mining ac-
tivities the application shall contain
an air pollution control plan which in-
cludes the following.

(1) An air quality monitoring pro-
gram, if required by the regulatory au-
thority, to provide sufficient data to
evaluate the effectiveness of the fugi-
tive dust control practices under Para-
graph (b)(2) of this Section to comply
with applicable Federal and State air
quality standards; and

(2) A plan for fugitive dust control
practices, as required under 30 CFR
816.95.

§ 780.16 Fish and wildlife plan.
'(a) Each application shall contain a

fish and wildlife plan, consistent with
30 CPR 816.97 which provides:

(1) A statement of how the plan will
minimize disturbances and adverse im-
pacts on fish and wildlife and related
environmental values during surface
coal mining and reclamation oper-
ations, and how enhancement of these
resources will be achieved, where prac-
ticable. The plan shall cover the mine
plan area and portions of adjacent
areas as determined by the regulatory
authority pursuant to Section"
779.20(c).

(2) If the applicant states that it will
not be practicable, in accordance with
Paragraph (1), to achieve a condition
which clearly shows a trend toward
enhancement of fish and wildlife re-
sources at the time revegetation has
been sucessfully completed under 30
CFR 816.111 - 816.117, a statement
shall be provided which establishes, to
the satisfaction of the regulatory au-
thority, why it is not practicable to
achieve such a condition.

(b) A statement explaining how the
applicant will utilize impact control
measures, management techniques,
and monitoring methods to protect or
enhance the following, if they are to
be affected by the proposed activities:

(1) Threatened or endangered spe-
cies of plants or animals listed by the
Secretary under the Endangered Spe-
cies Act of 1973, as amended (16 U.S.C.
Sec. 1531 et seq.) and their critical
habitats;

(2) Species such as eagles, migratory
birds or other animals protected by
State or Federal law, and their habi-
tats; or other species identified
through the consultation process pur-
suant to Section 779.20; or

(3) Habitats of unusually high value
for fish and wildlife, such as wetlands,
riparian areas, cliffs supporting rap-
tors, areas offering special shelter or
protection, reproduction and nursery
areas, and wintering areas:

§ 780.18 Reclamation plan- Gemeral re-
quirements.

(a) Each application shall contain a
plan for reclamation of the lands
within the proposed permit area,
showing how the applicant will comply
with Section 515 of the Act, Sub-
chapter E: of this Chapter, and the en-
vironmental protection performance
standards of the regulatory program.
The plan shall include, at a minimum,
all information required under 30 CPR
780.18-780.37.

(b) Each plan shall contain the fol-
lowing information for the proposed
permit area-

(1) A detailed timetable for the com-
pletion of each major step in the recla-
mation plan;

(2) A detailed estimate of the cost of
reclamation of the proposed oper-
ations required to be covered by a per-
formance bond under Subchapter J of
this Chapter, with supporting calcula-
tions for the estimates;

(3) A plan for backflling, soil stabill-
zation, compacting, and grading, with
contour maps 'or cross sections that
show the anticipated final surface con-
figuration of the proposed permit
area, In accordance with 30 CFR
816.101-816.106;

(4) A plan for removal, storage, and
redistribution of topsoil, subsoil, and
other material to meet the require-
ments of 30 CFR 816.21-816.25.

(5) A plan for revegetation as re-
quired in 30 CPR 816.111-816.U7, In-
cluding, but not limited to, descrip-
tions of the-

(I) Schedule of revegetation;
(i) Species and amounts per acre of

seeds and seedlings to be used;
(ii) Methods to be used In planting

and seeding;
(iv) Mulching techniques;
(v) Irrigation, if appropriate, .and

pest and disease control measures, if
any; and

(vi) Measures proposed to be used to
determine the success of revegetation
as required in 30 CPR 816.116.

(vii) A soil testing plan for evalua-
tion of the results of topsoil handling
and reclamation procedures related to
revegetation.

(6) A description of the measures to
be used to maximize the use and con-
servation of the coal resource as re-
quired in 30 CPU 816.59;

(7) A description of measures to be
employed to -ensure that all debris,
acid-forming and toxic-forming mate-
rials, and materials constituting a fire
hazard are disposed of in accordance
with 30 CFR 816.89 and 816.103 and a

description of the contingency plans
which have been developed to pre-
clude sustained combustion of such
materials;

(8) A description, including appropri-
ate cross sections and maps, of the
measures to be used to seal or manage
mine openings, and to plug, case, or
manage exploration holes, other bore
holes, wells, and other openings within
the proposed permit area, in accord-
ance with 30 CPR 816.13816.15; and

(9) A description of steps to be taken
to comply with the requirements of
the Clean Air Act (42 UZ.C. Sec. 7401
et seq.), the Clean Water Act (33
U.S.C. Sec. 1251 et seq.), and other ap-
plicable air and water quality laws and
regulations and health and safety
standards.

§780.21 Reclamation plan: Protection of
hydrologic balance.

(a) Each plan shall contain a de-
tailed description, with appropriate
maps and cross section drawings, of
the measures to be taken during and
after the proposed surface mining ac-
tivities, in accordance with 30 CFR
816, to ensure the protection of-

(1) The quality of surface and
ground water systems, both within the
proposed mine plan and adjacent
areas, from the adverse effects of the
proposed surface mining activities;

(2) The rights of present users of
surface and ground water, and

(3) The quantity of surface and
ground water both within the pro-
posed mine plan area and adjacent
area from adverse effects of the pro-
posed surface mining activities, or to
provide alternative sources of water in
accordance with 30 CPU 779.17 and
816.54, where the protection of quanti-
ty cannot be ensured.

(b) The description shall Include-
(1) A plan for the control, In accord-

ance with 30 CFR 816, of surface and
ground water drainage into, through
and o'ut of the proposed mine plan
area;

(2) A plan for the treatment, where
required under Subchapter K of this
Chapter and the regulatory program,
of surface and ground water drainage
from the area to be disturbed by the
proposed activities, and proposed
quantitative limits on pollutants in
disch rges subject to 30 CPU 816.42,
according to the more stringent of the
following.

(1) Subchapter K of this Chapter
and the regulatory program; or

(i) Other applicable State and Fed-
eral laws.

(3) A plan for the restoration of the
approximate recharge capacity of the
mine plan area in accordance with 30
CPU 816.51; and

(4) A plan for the collection, record-
Ing, and reporting of ground and sur-
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face water quality and quantity data,
according to 30 CFR 816.52.

(c) The description shall include a
determination of the probable hydro-
logic consequences of the proposed
surface mining activities, on the pro-
'posed mine plan area and adjacent
area, with respect to the hydrologic-
'regime and the quantity and quality df
water in surface and ground water sys-
tems under all seasonal conditions, in-
cluding the contents of dissolved and
total suspended solids, total iron, pH,
total manganese, and'other param-
eters required by the regulatory au-
thority.

§780.23 Reclamation plan: Postmining
land uses.

(a) Each plan shall contain a de-
tailed description of the proposed-use,
following reclamation of the land
within' the proposed permit area in-
cluding a discussion of the utility and
capacity of the reclaimed land to sup-
port a variety of alternative uses, and
the relationship of the proposed use to
existing land use policies and plans.
This description shall explain-

(1) How the proposed postmining
land use is to be achieved and the nec-
essary support activities which-may be
needed to achieve the' proposed land
use;

(2) Where range or grazing is the
proposed postmining use, the detailed
management plans to be Implemented;

(3) Where a land use different from
the pre-mining land use is proposed,
all materials -needed for approval of
the alternative use under 30 CFR
816.133; and

(4) ,The consideration which 'has
been given to making all of the pro-
posed surface mining activities consist-
ent with surface owner plans and ap-
plicable State and local land use plans
and programs.

(b) The description shall be accom-
panied by a copy of the comments con-
cerning the proposed use by the legal
or equitable owner of record of the,
surface of the proposed pernilt area
and the State and local government
agencies which would have tboinitiate,
implement, approve, or authorize the
proposed usi of the land following rec-,
lamation.

§ 780.25 Reclamation plan: Ponds, im-
poundments, banks, dams, and em-
bankments.

(a) Geheral.
Each application shall include a gen-

eral plan for each proposed'sedimenta-
tion pond, wrater impoundment, and
coal processing waste bank, dam, or
embankment within, the proposed
mine plan area.

(1) Each general plan shall-
(1) Be prepared by, or under the di-

rection of, andcertified by a qualified
registered pirofesional engineer, or by
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a professional geologist with assist-
ance from experts in related fields
such as land surveying and landscape
architecture;

(i) Contain a description, map, and
cross section of the structure and Its
location;

(III) Contain preliminary hydrologic
and geologic information required to
assess the hydrologic impact of the
structure;

(iv) Contain a survey describing the
potential effect on the structure from
subsidence of the subsurface strata re-
sulting from past underground mining
operations if underground mining has
occurred; and

(v) Contain a certification statement
which includes a schedule setting
forth the dates' that any, detailed
design plans for structures that are
not submitted with the general plan
will be submitted to the regulatory au-
thority. The regulatory authority
shall have approved, in writing, the
detailed design plan for a structure,
before construction of the structure
begins..

(2) Each detaleil design, plan for a
structure that meets or exceeds the
size- or other, criteria of the -Mine
Safety and Health Admin stration, 30
CFR 77.216(a), shall-

(I) Be prepared by, or under the di-
rection of, and certified by a qualified,
registered professional dngineer with
assistance from experts in related
fields such as geology, land surveying,
and landscape architecture;

(ii) Include any geotechnical Investi-
gation, design, and construction re-
quirements for the structure;
- .(ill) Describe the operation and
maintenance requirements for each
structure; and

(iv) Describe the timetable and plans
to remove each structure, if appropri-
ate.
,(3) Each detailed design plan for a

structure that does not meet the size
or other criteria of 30 CFR 77.216(a)
shall-

(I) Be prepared by, or under the di-
rection of, and certified by a qualified
registered professional engineer or
registered land surveyor except that
all coal processing waste dams and em-
bankments covered by 30 CFR 816.91-
816.93 shall be certified by'a qualified
registered professional engineer;

(ii) Include any design and construc-
tion -requirements for the structure,
including any required geotechnical
information;" -

(il) Describe the operation and
.maintenance requirements for each

structure; and .
(iv) Describe the timetable and plans

to remove each structure,.f appropri-
ate.

(b) Sedimentation Ponds. Sedimen-
tation ponds, whether temporary or
permanent, shall be designed in com-

pliance with the requirements of 30
CFR 816.46. Any sedimentation pond
or earthen structure which will remain
on the proposed mine plan area as a
permanent water impoundment shall
also be designed to comply with the re-
quirements of 30 CFR 816.49. Each
plan shall, at a minimum, comply with
the requirements of the Mine Safety
and Health AdmInIstration, 30 CPR
77.216-1 and 77.216-2.

,(c) Permanent and temporary im-
poundments. Permanent and tempo-
rary impoundments shall be designted
'to comply with the requirements of 30
CFR 816.49. Each plan shall comply
with the requirements of the Mine
Safety and Health Administration, 30
CFR 77.216-I and 77.216-2..

(d) Coal processing waste banks.
Coal processing waste banks shall be
designed to comply with the require-
ments of 30 CFR 816.81-816.85,

(e) Coal processing waste dams and
embankments. Coal processing waste
dams and embankments shall be de-
signed to comply with the require-
ments of 30 CPR 816.91-816.93. Each
plan shall comply with the require-
ments of the Mine Safety and Health
.Administration, 30 CFR 77.216-1 and
77.216-2, and shall contain the results
of a geotechnical investigation of the
proposed dam or embankment founda-
tion area, to determine the structural
competence of the foundation which
will support the proposed dam or em-
bankment structure and the impound-
ed material. The geotechnical investi-
gation shall be planned and supervised
by an engineer. or engineering geolo-
gist, according to the following:

(1) The number, location, and depth
of borings and test pits shall be deter-
mined using current prudent engineer-
ing practice for the size of the dam or
embankment, quantity of material to
be impounded, and subsurface condi-
tions.

(2) The character of the overburden
and bedrock, the proposed abutment
sites, and any adverse geotechnical
conditions ,which may affect the par-
ticular, dam, embankment, or reservoir
site shall be considered.

(3) All springs, seepage, and ground
water flow observed or anticipated
during wet periods in the area of the
proposed dam or embankment shall be
identified on each plan.

(4) Consideration shall be given to
the possibility of mudflows, rock-
debris falls, or other landslides into
the dam, embankment, or impounded
material.

(f) 'If the structure is 20 feet or
higher or impounds more than 20
acre-feet, each plan under Paragraphs
(b), (c), and (e) of this Section shall in-
clude a stability analysis of each struc-
ture. The stability analysis shall in-
clude, but not be limited to, strength
parameters, pore pressures, and long-
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term seepage conditions. The plan
shall also contain a description of each
engineering design assumption and
calculation with a discussion of each
alternative considered in selecting the
specific design parameters and con-
struction methods.

§ 780.27 Reclamation plan: Surface mining
near underground mining.

For surface mining activities within
the proposed permit area to be con-
ducted within 500 feet of an under-
ground mine, the application shall de-
scribe the measures to be used to
comply with 30 CFR 816.79.

§ 780.29 Diversions.
Each application shall contain de-

.scriptions, including maps and cross
sections, of stream channel diversions
and other diversions to be constructed
within the proposed permit area to
achieve compliance with 30 CFR
816.43-816.44.

§780.31 Protection of public parks and
historic places.

For any public parks or historic
Jilaces that may be adversely affected
by the proposed operations, each plan
shall describe the measures to be used
to minimize or prevent these impacts
and to obtain approval of the regula-
tory authority and other agencies as
required in 30 CFR 761.12(f).

§ 780.33 Relocation or use of public roads.
Each application shall describe, with

appropriate maps and cross-sections,
the measures to be used to ensure that
the interests of the public and land-
owners affected are protected if, under
30 CFR 761.12(d), the applicant seeks
to have the regulatory authority ap-
prove-

(a) Conducting the proposed surface
mining activities within 100 feet of the
right-of-way line of any public road,
except where mine access or haul
roads join that right-of-way; or

(b) Relocating a public road.

§ 780.35 Disposal of excess spoil
(a) Each application shall contain

descriptions, including appropriate
maps and cross section drawings, of
the proposed disposal site and design
of the spoil disposal structures accord-
ing to 30 CFR 816.71-816.74. These
plas shall describe the geotechnical
investigation, design, construction, op-
eration, maintenance, and removal, If
appropriate, of the site and structures.

(b) Each application shall contain
the results of a geotechnical investiga-
tion of the proposed disposal site, in-
cluding the following*

(1) The character of bedrock and
any adverse geologic conditions in the
disposal area,

(2) A survey identifying all springs,
seepage, and ground water flow ob-

served or anticipated during wet peri-
ods in the area of the disposal site;

(3) A survey of the potential effects
of subsidence of the subsurface strata
due to past and future mining oper-
ations;

(4) A technical description of the
rock materials to be utilized in the
construction of those disposal struc-
tures containing rock chimmey cores
or underlain by a rock drainage blan-
ket; and*

(5) A stability analysis including, but
not limited to. strength parameters,
pore pressures and long-term seepage
conditions. These data shall be accom-
panied by a description of all engineer-
ing design assumptions and calcula-
tions and the alternatives considered
in selecting the specific design specifi-
cations and methods.

(c) If, under 30 CFR 816.71(i), rock-
toe buttresses or key-way cuts are re-
quired, the application shall Include
the following.

(1) The number, location, and depth
of borings or test pits which shall be
determined with respect to the size of
the spoil disposal structure and sub-
surface conditions; and

(2) Engineering specifications uti-
lized to design the rock-toe buttress or
key-way cuts which shall be deter-
mined in accordance with paragraph
(b)(5) of this Section.

§780.37 Transportation facilities.
Each application shall contain a de-

tailed description of each road, con-
veyor, or rail system to be constructed,
used, or maintained within the pro-
posed permit area. The description
shall'include a map, appropriate cross
sections, and the following.

(a) Specifications for each road
width, road gradient, road surface,
road cut, fill embankment, culvert,
bridge, drainage ditch, and drainage

,structure.
(b) A report of appropriate geotech-

nical analysis, where approval of the
regulatory authority is required for al-
ternative specifications, or for steep
cut slopes under 30 CPR 816.150(d),
816.152(c), 816.160(d) or 816.162(c).

(c) A description of measures to be
taken to obtain approval of the regula-
tory authority for alteration or reloca-
tion of a natural dralnageway under
30 CPR 816.153(d), 816.163(d) or
816.173(c).

(d) A description of measures, other
than use of a rock headwall, to be
taken to protect the inlet end of a
ditch relief culvert, for approval by
the regulatory authority under 30
CFR 816.153(c)(2)(vi) and
816.163(c)(2)(vi).

(e) Each plan shall contain a general
description of each road, conveyor, or

,rail system to be constructed. used, or

maintained within the proposed mine
plan area.

PART 782-UNDERGROUND MINING
PERMIT APPLICATIONS-MINIMUM
REQUIREMENTS FOR LEGAL, FI-
NANCIAL, COMPLIANCE, AND RE-
LATED INFORMATION

see.
782.1 Scope.
782.2 Objectives.
782.4 Responsbility.
782.11 Applicability.
782.13 Identification of Interests.
7182.14 ComplIance information.
782.15 Right of entry and operation infor-

mation.
'182.16 Relationship to areas desIgnated un-

suitable for mining.
782.17 Permit term Information.
'182.18 Personal Injury and property

damage insurance information.
782.19 Identification of other licenses and

permits.
782.20 Identification of location of public

office for filing of application.
782.21 Newspaper advertisement and proof

of publication.
Auroan'Y: Secs. 102, 201, 501, 503, 504,

506, 507,508,509.510,511,513,514,515,516,
and 522 of Pub. L. 95-87. 91 Stat. 445 (30
US.C. Secs. 1201, 1211, 1251, 1253, 1254.
1256,1257.1258,1259,1260,1261,1263,1264,
1265.1266,1272).

§782 Scope.
This part establishes the minimum

requirements for the Secretary's ap-
proval of regulatory program provi-
sions regarding the legal, financial,
compliance and general information
that must be contained in permit ap-
plicatlons for underground mining ac-
tivities.

§782.2 Objectives.
The objective of this Part is to

ensure that all relevant Information
on the ownership and control of per-
sons who conduct underground mining
activities, -the ownership and control
of the property to be affected by the
operations, the compliance status and
history of those persons, and other im-
portant information is provided in the
application to the regulatory authori-
ty.

5782.4 Responsibility.
It is the responsibility of the permit

applicant to provide to the regulatory
authority all of the information re-
quired by this Part.

§ 782.11 Applicability.
This Part applies to any person who

applies for a permit to conduct under-
ground mining activities.

§782.13 Identification of interests.
(a) Each application shall contain

the names and addresses of-
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(1) The permit applicant, Including
his or her telephone number,

(2) Every legal or equitable owner of
record of the areas to be affected by
surface operations and facilities and
every legal or equitable owner' of
record of the coal to be mined;

(3), The holders of record of any
leasehold interest in areas to be affect-
ed by surface operations or facilities
and the holders of record of any lease-
hold interest in the coal to be mined;

(4) Any purchaser of record under a
real estate contract of areas to be af-
fected by surface operations and facili-
ties and any purchaser of record under
a real estate contract of the coal to be
mined;

(5) The operator, if the operator is a
person different from the applicant,
including his or her telephone
number; and

(6) The resident agent of the appli-
cant who will accept service of process,
including his or her telephone
number.

(b) Each application shall contain a
statement of whether the applicant is
a corporation, partnership, single pro-
prietorship, association, or other busi-
ness entity. For businesses other than
single proprietorships, the application
shall contain the following informa-
tion, where applicable: ,

(1) Names and addresses of every of-
ficer, partner, director, or other
person, performing a function similar
to a director of the applicant;

(2) Name and address of any person
who is a principal shareholder of the
applicant; and

(3) Names under which.,the appli-
cant, partner, or principal shareholder
previously 'operated a surface coal
mining operation in the United States
within the 5 years preceding the date
of application.

(c) If any owner, holder, purchaser,
or operator, identified under para-
graph (a) of this Section, is a business
entity other than a single proprietor,
the application shall contain the
names and addresses of their respec-
tive principals,- officers, and resident
agents.

(d) Each application shall contain a
statement of any current or previous
coal mining permits in the United
States held by the applicant subse-
quent to 1970 and by any person iden-
tified in paragraph (b)(3) of this Sec-
tion and of any pending permit appli-
cation to conduct surface coal mining
and reclamation operations in the
United States. The information shall
be listed by permit or application
number and identify the regulatory
authority for -each. of those coal
mining operations.

(e) Each application shall contain
the names and addresses of the owners
of record of all surface and subsurface

areas contiguous to any part 'of the
proposed permit area.

(f) Each application shall contain
the name of the proposed mine and
the Mine Safety and Health Adminis-
tration Identification number for the-
mine and all sections, if any.

'(g) Each application shall contain a
statement of all lands, interests in
lands, options, or pending bids on in-
terests-held or made by the applicant
for lands which are contiguous to the
area to be coveredby thepermit.

§ 782.14 Compliance information.
Each application shall contain-
(a) A statement of whether the- ap-

plicant, any subsidiary, affiliate, or
persons controlled by or under"

.common control with the applicant
has:

(1) Had a Federal or State mining
permit suspended or revoked in the
last 5 years; or,

(2) Forfeited a mining bond or simi-
lar security deposited in lieu of bond.

(b) If any such suspension, revoca-
'tion, or forfeiture has occurred, a
statement of the facts involved, in-
cluding
. (1) Identification number and date
of issuance of the permit or date and
amount of bond or, similar security;

(2) Identification of the authority
that suspended or revoked a permit or
forfeited a bond and the stated rea-
sons for that action;

(3) The current statusof the permit,
bond, or similar security involved;

'(4) The date, location, and type of
any administrative or judicial proceed-
ings initiated concerning the suspen-
sion, revocation, or forfeiture; and

(5) The current status of these pro-
ceedings.

(c) A listing of each violation notice
received by the applicant in connec-
tion with any surface coal mining op-
eration during the 3-year period
before the application date, for viola-
tions of any law, rule, or regulation of
the United States, or of any State law,
rule, or regulation enacted pursuant to
Federal law, rule, or regulation, or 'f
any provision of the Act pertaining to
air or water environmental protection.
The application ihall also contain a
statement regarding each violation
noice, including-

(1) The date of issuance and Identity
of the issuing regulatory authority, de-
partment, or agency;,

(2) A brief description of the particu-
lar violation alleged in the notice;

(3) The date, location, and type of
any administrative or judicial proceed-
ings initiated concerning the violation,
including, but not limited to, proceed-
,ings initiated by the applicant to
obtaii administrative' or judicial
review.of the violations; j-. !

(4) The current status of the pro-
ceedings and of the violation notice;
and
. (5) The actions, if any, taken by the
applicant to abate the violation.

§ 782.15 Right of entry and operation in-
formation.

(a) Each qpplication shall contain a
description of the documents upon
which the applicant bases his or her
legal right to enter and begin under-
ground mining activities In the permit
area and whether that right Is the
subject of pending litigation. The de-
scription shall Identify those docu-
ments by type and date of execution,
Identify the specific lands to which
the document pertains, and explain
the legal rights claimed by the appli-
cant.I

(b) For underground mining activi-
ties where the associated surface oper-
ations involve the surface mining of
coal and the private mineral estate to
be mined has been severed from the
private surface estate, the application
shall also provide, for lands to be af-
fected by those operations within the
permit area-

(1) A copy of the written consent of
the surface owner to the extraction of
coal by surface mining methods; or

(2) A copy of the document of con-
veyance that expressly grants or re-
serves the right to extract the coal by
surface mining methods; or

(3) If the conveyance does not ex-
pressly grant the right to extract coal
by surface mining methods, documen-
tation that under the applicable State
law, the applicant has the legal au-
thority to extract the coal 'by those
methods.

(c) Nothing in this Section shall be
constizued to afford the regulatory au-
thority the authority to adjudicate
property title disputes.

§ 782.16 Relationship to areas designated
unsuitable for mining.

(a) Each application shall contain a
statement of available information on
whether the proposed permit area is
within an area designated unsuitable
for underground mining activities
under 30 CFR 764 and 765 or under
study for designation in an administra-
tive proceeding initiated under those
Parts.

(b) If an applicant claims the exemp-
tion in -30 CFR 786.19(d)(2), the appli-
cation shall contain information sup-
porting the applicant's assertion 'that
it made substantial legal and financial
commitments before January 4, 1977,
concerning the proposed underground
mining activities.

(c) If an applicant proposes to con-
duct or locate surface operations or
facilities within 300 feet of an occu-
pied dwelling, the application shall in-
clude the waiver of the owner of the
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dwelling as required in 30 CFR
76L12(e).

§ 782.17 Permit term information.
(a) Each application shall state the

anticipated or actual starting and ter-
mination date of each phase of the un-
derground mining activities and the
anticipated number of acres of surface
lands to be affected, and the horizon-
tal and vertical extent of proposed un-
derground mine workings, for each
phase of mining and over the total life
ofthe permit.

(b) If the applicant proposes to con-
duct the underground mining activi-
ties in excess of 5 years, the applica-
tion shall contain the information
needed for the showing required under
30 CFR 786.25(a).

§782.18 Personal injury and property
damage insurance information.

Each application shall contain either
a .certificate of liability insurance or
evidence that the self-insurance re-
quirements in 30 CFR 806.14 are satis-
fied.

§782.19 Identification of other licenses'and permits.

Each application shall contain a list
of all other -licenses and permits
needed by the applicant to conduct
the proposed underground mining ac-
tivities. This list shall identify each lU-
cense and permit by-

(a) Type of permit or license;
(b) Name and address of issuing au-

thority;
(c) Identification numbers of appli-

cations for those permits or licenses
or, if issued, the identification num-
bers of the permits or licenses; and

(d) If a decision has been made, the
date oT approval or disapproval by
each issuing authority.

§ 782.20 Identification of location of
public office for filing of application.

-Each application shall identify, by
name and address, the public office
where the applicant will simultaneous-
ly file a copy of the application for
public inspection under 30 CFR
786.11(d).

§782.21 Newspaper advertisement and
proof of publication.

A copy of the newspaper advertise-
ment of the application and proof of
publication of the advertisement shall
be filed with the regulatory authority
and made a part of the complete appll-
cation not later than 4 weeks after the
last date of publication required under
30 CFR 786.11(a).
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PART 783--UNDERGROUND MINING
PERMIT APPLICATIONS-MINIMUM
REQUIREMENTS FOR INFORMA-
TION ON ENVIRONMENTAL RE-
SOURCES

Sec.
783.1 Scope.
783.2 Objectives.
783.4 Responsibilities.
783.11 General requirements.
783.12 General environmental resources In-

formation.
783.13 Description of hydrology and geolo-

gy. General requirements.
783.14 Geology descrption.
783.15 Ground water Information.
783.16 Surface water Information.
783.17 Alternative water supply informa-

tion:
783.18 Climatological information.
783.19 Vegetation Information.
783.20 Fish and wildlife resources lnforma-

tion.
783.21 Soil resources information.
783.22 Land use information.
783.24 Maps: General requirements.
783.25 Cross sections, maps, and plans.
783.27 Prime farmland Investigation.

Auiioatrn Secs. 102, 201, 501. 503, 504,
506, 507. 508. 509, 510. 511.513.514.515,516,
517, and 522, Pub. L. 95-87. 91 Stat. 445. (30
U.S.C. 1201, 1211. 1251, 1253, 1254, 1256.
1257. 1258, 1259, 1260, 1261,1263, 1264, 1265.
1266, 1267. and 1272).

§783.1 Scope.
This Part establishes the minimum

requirements for the Secretary's ap-
proval of regulatory program provi-
sions for the environmental resources
contents of applications for permits
for underground mining activities.

§ 783.2 Objectives.
The objectives of this Part are to

ensure that each application provides
to the regulatory authority a complete
and accurate' description of the envi-
ronmental resources that may be Im-
pacted or affected by proposed under-
ground mining activities.

§ 783.4 ResponsibIlities.
(a) It is the responsibility of the ap-

plicant to provide, except where spe-
cifically exempted in this Part, all n-
formation required by this Part n the
application.

(b) It is the responsibility of State
and Federal Government agencies to
provide information for applications
as specifically required by this Part.

§ 783.11 General requirement.
Each permit application shall in-

clude a description of the existing,
premining environmental resources

"within the proposed mine plan area
and adjacent areas that may be affect-
ed or impacted by the proposed under-
ground mining activities.

§783.12 General envirbnmental resources
Information.

Each application shall describe and
Identify-

(a) The size, sequence, and timing of
the subareas of the mine plan area for
which It Is anticipated that individual
permits for mining will be requested
over the estimated total life of the
proposed underground mining activi-
ties; and

(b) The nature of cultural and his-
toric resources listed or eligible for
listing on the National Register of His-
toric Places and known archeological
sites within the proposed mine plan
and adjacent areas. The description
ihall be based on all available informa-
tion, including, but not limited to, data
of State and local archeological, his-
toric, and cultural preservation agen-
cies.

§ 783.13 Description of hydrology and ge-
ology: General requirements.

(a) Each application shall contain a
description of the geology, hydrology,
and water quality and quantity of all
lands within the proposed mine plan
area, the adjacent area, and the gener-
al area. The description shall include
information on the characteristics of
all surface and ground waters within
the general area, and any water which
will flow into or receive discharges of
water from the general area. The de-
scription shall be prepared according
to Sections 783.13-783.16 and conform
to the following.

(1) Information on hydrology, water
quality and quantity, and geology re-
lated to hydrology of areas outside the
proposed mine plan area and within
the general area shall be provided by
the regulatory authority, to the extent
that this data is available from an ap-
propriate Federal or State agency.

(2) If this information is not availa-
ble from those agencies, the.applicant
may gather and submit this informa-
tion to the regulatory authority as
part of the permit application.

(3) The permit shall not be approved
by thi regulatory authority until this
information is made available in the
application.

(b) The use of modeling techniques
may be included as part of the permit
application, but the same surface and
ground water information may be re-
quired for each site as when models
are not ifsed.

§783.14 Geology description.
(a) The description shall include a

general statement of the geology
within the proposed mine plan area.
down to and including the first aquifer
to be affected below the lowest coal
seam to be mined. The geology for
areas proposed to be affected by sur-
face operations and facilities, those
surface lands overlying coal to be
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mined, and the coal to be mined shall
be separately described, as follows:

(1) Geology of the strata down to
and including the stratum immediate-
ly below any coal seam to be mined
shall be described for those areas to be
affected by surface operations or facil-
ities, including the following data re-
sulting from analyses of test borings,
core samplings, or outcrop samples-

(1) The location of areas where sub-
surface water will be exposed at the
face-up area;

(11) The logs of drill holes showing
the lithologic characteristics of the
strata to be affected;

(il) The physical properties of each
stratum within the overburden, in-
cluding compaction and erodibility;
and,

(iv) Chemical analyses of each stra-
tum to be affected, including the stra-
tum immediately below the lowest coal
seanx to be mined, to identify, at a
minimum, those horizons which con-
tain potential acid-forming, toxic-
forming, or alkalinity-producing mate-
rials. '

-(2) The geology for those surface -

lands within the proposed mine plan
area which are underlain by the coal
seam to be extracted and the geology
of the coal seam Itself, including-

(I) Location of subsurface water, If
encountered;

(fH) Tie depth, classification, and,
geologic structure of the overburden;

(Ill), Pyritic content and potential
alkalinity of the stratum Immediately
above and below the coal seam to be
mined and the clay content of the
stratum Immediately below the coal,
seam to be mined; and
'(v) Pyrite, marcasite, and sulfur
content of the coal seam.

(b) An applicant may request that
the requirements of paragraph (a)(1)
of this 'Section be waived by the regu-
latory authority. The waiver may be
granted only if the regulatory authori-
ty makes a written determination that
the statement required is unnecessary
because other equivalent Information.
is accessible to It in a satisfactory
form.

§ 783.15 Ground water information.
(a) The application shall contain a

description of the ground water hy-
drology for the proposed mine plan
and adjacent area, including, at a
minimum-u

(1) The depth below the surface and
the horizontal extent of the water
table and aquifers;

(2) The lithology and thickness of
the aquifers;

(3) 'The uses of the water in the
aquifers and water table; and

(4) The quality of substrface water, , '
if encountered.

(b) The application shall contain ad-,
ditional information which describes'
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the recharge, storage, and discharge
characteristics of aquifers and the
quality and quantity of ground water,

.according to the parameters and in
the detail required by the regulatory
authority.

§ 783.16 Surface water information.
(a) Surface water Information shall

be described, including the name of
the watershed which will receive water
discharges,-the location of all surface
water bodies such as streams, lakes,
ponds, and springs, the locations of
any water discharge into any surface
body of water, and dekriptons of sur-
face drainage systems sufficient to
identify, in detail, the seasonal vari-
ations in water quantity and quality
within the proposed mine plan and ad-
Jacent areas.

(b) Surface water information shall
include:

(1) Minimum, maximum, and aver-
age discharge conditions, which Identi-
fy critical low. flows and peak dis-
charge rates of streams sufficient to
Identify seasonal variations; and
- (2) Water quality data to identify
the characteristics of surface waters
In, discharging Into, or which will re-
celire flows of surface or ground water
from the affected area within the pro-
posed mine plan area, sufficient to
Identify seasonal variations, showing-

(I) Total dissolved solids In milli-
grams per liter;,

(ii) Total suspended solids in milli-
grams per liter;,
(li) Acidity;
(iv) pH In standard units;
(v) Total and dissolved iron in' mlU-

grams per liter,
(vi) Total manganese in milligrams

per liter, and
(viil)Such other information as the

regulatory authority determines Is rel-
evant.

§ 783.17 Alternative water supply iforma-
tion.

The application shall Identify the
extent to which the proposed under-

-ground mining activities may proxi-
mately result In contamination, dim-
inution, or interruption of an under-
ground or surface source of water
within the proposed, mine plan or adja-
cent area for -domestic, agricultural
industrial, or other legitimate use. If
contamination, diminution, or inter-
ruption may result, then the descrip-
tion shall Identify the alternative
sources of water supply that could be
developed to replace the existing
sources.

§ 783.18 Climatological information.
(a) When requested by the regula-

tory authority, the application shall
contain a statement of the climatologi-
cal factors that are representative of

the proposed mine plan area, Includ-
Ing-

(1) The average seasonal precipita-
tion;

(2) The average direction and veloc-
ity of prevailing winds; and

(3) Seasonal temperature ranges.
(b) The regulatory authority may re-

quest such additional data as deemed
necessary to ensure compliance with
the requirements of this Subchapter.

§783.19 Vegetation information.
(a) The permit application shall, if

required by the regulatory authority,
contain a map that delineates existing
vegetative types and a description of
the plant communities within the area
affected by surface operations and
facilities and within any proposed ref-
erence area. This description shall in-
clude information adequate to predict
the potential for reestablishing vegeta-
tion.

(b) When a map or aerial photo-
graph Is required, sufficient adjacent
areas shall be included to allow evalua-
tion of vegetation as important habi-
tat for fish and wildlife for those spe-
cies of fish and wildlife Identified
under 30 CPR 779.20.

§ 783.20 Fish and wildlife resources Infor
, mation.

(a) Each application shall Include a
study 6f fish and wildlife and their
habitats within the proposed mine
plan area where surface operations
will be conducted or facilities located
and the portions of the adjacent areas
where effects on such resources may
reasonably be expected to occur.

(b) Prior to initiating such studies,
the applicant shall contact the regula-
tory authority to determine what fish
and wildlife resources information will
be required.

(c) The regulatory authority, In don-
sultation with the. appropriate State
and Federal fish and wildlife manage-
ment, conservation, or land manage-
inent agencies having responsibilities
for fish or wildlife or their habitats,
shall determine the level of detail and
the areas of such studies according to:

(1) Published data and other infor-
mation,

(2) Site specific information ob-
tained by the applicant, and

(3) Written guidance obtained from
agencies consulted.

§ 783.21 Soil resources information.
(a) The applicant shall provide ade-

quate soil survey Information on those
portions of the permit area to be af-
fected by surface operations or facili-
ties consisting of the following:

(1) A map delineating different soils;
(2) Soil Identification;
(3) Soil description; and
(4) Present and potential productiv-

ity of existing soils.
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(b) Where the applicant proposes to
use selected overburden materials as a

-supplement or substitute for topsoil,
the application shall provide results of
the analyses, trials and tests required
under 30 CPR 817.22.

§ 783.22 Lana-use information.
(a) The application shall contain a

statement of the condition, capability
and productivity of the land which
will be affected. by surface operations
and facilities within the proposed
permit area, including-

(1) A map and supporting narrative
of the uses of the land existing at the
time of the filing of the application. If
the premining use of the land was
changed within 5 years before the an-
ticipated date- of beginning the pro-
posed operations, the historic use of
the land shall also be described.

(2) A narrative of land capability
and productivity, which analyzes the
land-use description under paragraph
(a) of this Section in conjunction with
other environmental resources infor-
mation required under this Part. The
narrative shall provide analyses of:

(i) The capability of the land before
any mining to support a variety of
uses, giving consideration to soil and
foundation characteristics, topogra-
phy, vegetative cover, and the hydrol-

-ogy of the area proposed to be affect-
ed by surface operations or facilities;
and

(ii) The productivity of the area pro-
posed to be affected by surface oper-
ations and facilities before mining, ex-
pressed as average yield of food, fiber,
forage, or wood products from such
lands obtained under high levels of
management. The productivity shall
be determined by yield data or esti-
mates for similar sites based on cur-
rent data from the U.S. Department of
Agriculture, State agricultural univer-
sities or appropriate State natural re-
sources or agricultural agencies. -

(b) The application shall state
whether the proposed mine plan area
has been previously mined, -and, if so,
the following information, if availa-
ble-

(1) The type of mining method used;
(2) The coal seams or other mineral

strata mined
(3) The extent of coal or other min-

erals removed;
(4) The approximate dates of past

mining;, and
(5) The uses of the land precedingmning.
(c) The application shall contain a

description of the existing land uses
and land use classifications under local
law, if any, of the proposed mine plan
and adjacent areas.

§ 783.24 Maps: General irequirements.
The permit application shall include

maps showing:.

(a) All boundaries of lands and
names of present owners of record of
those lands, both surface and sub-sur-
face, included in or contiguous to the
permit area;

(b) The boundaries of land within
the proposed permit area upon which
the applicant has the legal right to
enter and begin underground mining
activities;

(c) The boundaries of all areas pro-
posed to be affected over the estimat-
ed total life of the underground
mining activities, with a description of
size, sequence and timing of the
mining of sub-areas for which it Is an-
ticipated that additional permits will
be sought;

(d) The location of all buildings in
and within 1000 feet of the proposed
permit area, with Identification of the
current use of the buildings;

(e) The location of surface and sub-
surface man-made features within.
passing through, or passing over the
proposed permit area, including, but
not limited to, major electric transmis-
sion lines, pipelines, and agricultural
drainage tile fields;

(f) The location and boundaries of
any proposed reference areas for de-
termining the success of revegetaton;

() The locations of water supply in-
takes for current users of surface
waters flowing into, out of, and, withiii
a hydrologic area defined by the regu-
latory authority, and those surface
waters which will receive discharges
from affected areas In the proposed
mine plan area;

(h) Each public road located In or
within 100 feet of the proposed permit
area;

(I) The boundaries of any public
park and locations of any cultural or
historical resoWces listed or eligible
for listing in the National Register of
Historic Places and known archeologi-
cal sites within the mine plan or adja-
cent areas.

(J) Each public or private cemetery
or Indian burial ground located in or
within 100 feet of the proposed permit
area;

(k) Any land within the proposed
mine plan area and adjacent area
which Is within the boundaries of any
units of the National System of Trails
or the Wild and Scenic Rivers System,
including study rivers designated
under Section 5(a) of the Wild and
Scenic Rivers Act; and

(1) Other relevant Information re-
quired by the regulatory authority.

§ 783.25 Cross sections, maps, and plans.
The application shall include cross

sections, maps, and plans showing-
(a) Elevations and locations of test

borings and core samplings;
(b) Elevations and locations of moni-

toring stations used to gather data on
water quality and quantity, fish and

wildlife, and air quality, if required, in
preparation of the application.
(c) Nature, depth, and thickness of

the coal seams to be -mined, any coal
or rider seams above the seam to be
mined, each stratum of the overbur-
den, and the stratum immediately
below the lowest coal seam to be
mined;

(d) All coal crop lines and the strike
and dip of the coal to be mined within
the proposed mine plan area;

(e) Location and extent of known
workings of active, inactive, or aban-
doned underground mines, including
mine openings to the surface within
the proposed mine plan and adjacent
areas;

(D Location and extent of sub-sur-
face water, if encountered, within the
proposed mine plan or adjacent areas,
including, but not limited to areal and
vertical distribution of aquifers, and
portrayal of seasonal differences of
head in different aquifers on cross-sec-
tions and contour maps;

(g) Location of surface water bodies
such as streams, lakes, ponds, springs
constructed or natural drains, and irri-
gation ditches within the proposed
mine plan and adjacent areas;,

(h) Location and extent of existing
or previously surface-mined areas
within the proposed mine plan area;

(l) Location and dimensions of exist-
ng areas of spoil, waste, coal develop-
ment waste, and non-coal waste dispos-
al, dams, embankments, other im-
poundments, and water treatment and
air pollution control facilities within
the proposed permit area;

Ci) Location, and depth if available,
of gas and oil wells within the pro-
posed permit area and water wells in
the mine plan area and adjacent areas;

(k) Sufficient slope measurements to
adequately represent the existing land
surface configuration of the area af-
fected by surface operations and facili-
ties, measured and recorded according
to the following:.

(1) Each measurement shall consist
of an angle of inclination along the
prevailing slope extending 100 linear
feet above and below or beyond the
coal outcrop or the area to be dis-
turbed or, where this Is Impractical, at
locations specified by the regulatory
authority.

(2) Where the area has been previ-
ously mined, the measurements shall
extend at least 100 feet beyond the

-limits of mining disturbances, or any
other distance determined by the reg-
ulatory authority to be representative
of the premining configuration of the
land.

(3) Slope measurements shall take
into account natural variations in
slope, to provide accurate representa-
tion of the range of natural slopes and
reflect geomorphic differences of the
area to be disturbed.
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(1) Maps, plans and cross sections in-
cluded in a permit application and re-
quired by this Section shall be pre-
pared by, or under the direction of and
certified by. a qualified registered pro-
fessional engineer or professional ge-
ologist, with assistance from experts in
related fields such as land surveying
and landscape architecture and shall
be updated as required by the regula-
tory authority.

§ 783.27 Prime farmland investigation.
(a) The applicant shall conduct a

pre-application nvestigation' of the
area proposed to be affected by sur-
face operations or facilities to deter-
mine whether lands within the area
may be prime farmland.

(b) Land shall not be considered
prime farmland where the applicant
can demonstrate one or more of the
following:.

(1) The land has not been historical-
ly used as cropland;

(2) The slope of the land is 10 per-
cent or greater;

(3) The land is not irrigated ornatu-
rally subirrigated, has no developed
water supply that Is dependable and of
adequate quality, and the average
annual precipitation is 14 inches or
less; f i

(4) Other factors exist, such 'as a
very rocky surface, or the land is fre-
quently flooded during the growing
season more often than once in 2 years
and the flooding has reduced crop
yields; or

(5) On the basis of a soil survey of
the lands within the mine plan area
there are no soil map units that have
been designated prime farmland by
the U.S. Soil Conservation Service.

(c) If the investigation establishes
that the lands are not prime farmland,
the applicant shall submit with the
permit application a request for a neg-
ative determination which shows that
the land for which the negative deter-
mination Is sought meets one or more
of the criteria in paragraph (b) of this
Section.

(d) If the investigation indicates
that lands within the proposed area to
be affected by surface operations and
facilities may be prime farmlands, the
applicant shall contact the U.S. Soil
Conservation Service to determine if
these lands have a soil survey and
whether the applicable soil map units
have been designated prime farm-
lands. If no such soil survey has been-
made for these lands, the applicant
'shall cause such a survey to be made.(1) When a soil survey as required in
paragraph (d) of this Section contains
soil map units which have been desig-
nated as prime farmlands, the appli-
cant shall submit application, in ac-
cordance with 30 CFR 785.17 for such
designated land.
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(2) When a soil survey as required in
paragraph (d) of this Section contains
soil map units which have not been
designated, after review by the U.S.
Soil Conservation Service, as prime
farmland, the applicant shall submit a
-request for negative determination for
non-designated land with the permit
application establishing compliance
with Paragraph (b) of this Section.

PART -784-UNDERGROUND MINING
PERMIT APPLICATIONS-MINIMUM
REQUIREMENTS FOR RECLAMA-
TION AND OPERATION PLAN

Sec.
784.1 Scope.
784.2 Objectives.
784.4 Respbnsibillties.
784.11 Operation - plan: General require-

ments. -
784.12 Operation plan: Existing structures.
784.13 Reclamation plan: General require-

ments.
784.14 Reclamation plan: Protection of hy-

drologic balance.
784.15 Reclamation plan: Postmining land

uses..
T84.16 Reclamation pl-n: Ponds, impound-

ments, banks, dams, and embankments.
784.17 Protection of public parks and his-
- toric places.
784.18 Relocation or use of public roads.
784.19 Underground development waste.
784.20 -Subsidence control plan.
784.21 Fish and wildlife plan.
784.22' Diversions.
784.23 Maps and plans.
784.24 Transportation facilities.
784.25 Return of coal processing waste to

abandoned underground workings.
784.26 Air pollution control plan.

Au-monrnv. Secs. 102, 201, 501(b), 503,
504, 506, 507, 508, 509, 510, 511, 513. 514, 515,
516, 517, and 522, Pub. L. 95-87, 91 Stat. 445
(30 U.S.C. 1201, 1211, 1251, 1253, 1254, 1256,
1257, 1258, 1259, 1260,1261, 1263, 1264, 1265,
1266, 1267, 1267 and 1272).

§ 784.1 Scope.

This Part provides the minimum re-
quirements for the Secretary's approv-
al of regulatory program provisions
for the mining operations and reclA-
mation plans portions of applications
for permits for underground mining
activities,* excpt to the extent that
different requirements for those plans
are established under 30 CFR 785.

§ 784,2 Objectives..
The objectives of this Part are to

ensure that the regulatory authority
is provided with comprehensive and
reliable Information on proposed un-
derground mining activities, and to
ensure that those activities are al-
lowed to be conducted only in compli-
ance with the Act, this Chapter, and
the regulatory program.

§ 784.4 Responsibilities.
(a) It Is the responlsbllity of the ap-

plicant to provide to the regulatory
authority all of the information re-
quired by this Part, except where spe-
cifically exempted n.this Part.

(b) It Is the responsibility of State
and Federal governmental agencies to
provide information to the regulatory
authority where specifically required
in this Part.

§ 784.11 Operation plan: General require-
ments.

Each application shall contain a, de-
scription of the mining operations pro-
posed to be conducted during the life
of the mine within the proposed mine
plan area, including, at a minimum,
the following:.

(a) A narrative description of the
type and method of coal mining proce-
dures and proposed engineering tech-
niques, anticipated annual and total
production of coal, by tonnage, and
the major equipment to be used for all
aspects of those operations; and

(b) A narrative explaining the con-
struction, modification, use, mainte-
nance, and removal of the following
facilities (unless retention of such fa-
cility Is necessary for postmirong land
use as specified in Section 817.133)-

(1) Dams, embankments, and other
impoundments;

(2) Overburden and topsoil handlig
and storage areas and structures;

(3) Coal removal, handling, storage,
cleaning, and transportation areas and "
structures;

(4) Spoil, coal processing waste, mine
development waste, and non-coal
waste removal, handling, storage,
transportation, and disposal areas and
structures;

(5) Mine facilities; and
(6) Water pollution control facilities.

§784.12 Operation plan: Existing struc-
tures.

(a) Each application shall contain a
description of each existing structure
proposed to be used in connection with
or to facilitate the surface coal mining
and reclamation operation.

The description shall Include-
(1) Location;
(2) Plans of the structure which de-

scribe Its current condition;
(3) Approximate dates on which con-

struction of the existing structure was
begun-and completed; and

(4) A showing, ,including relevant
monitoring data or other evidence,
whether the structure meets the per-
formance standards of Subchapter K
(Permanent Program Standards) of
this Chapter or, if the structure does
not meet the performance standards
of Subchapter K of this Chapter, a
showing whether the structure meets
the performance standards of Sub-
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chapter B (Interim Program Stand-
ards) of this Chapter.

(b) Each application shall contain a
compliance plan for each existing
structure proposed to be modified or
reconstructed for use in connection
with or to facilitate the surface coal
mining and reclamation operation.
The compliance plan shall include-
(1) Design specifications for the

modification or reconstruction of the
structure to meet the design and per-
formance standards of Subchapter K
of this Chapter,

(2) A construction schedule which
shows dates for beginning and com-
pleting interim steps and final recon-
struction; -

(3) Provisions for monitoring the
structure during and after modifica-
tion or reconstruction to ensure that
the performance standards of Sub-
chapter K of this Chapter are met;
and

(4) A showing that the risk of harm
to the environment or to public health
or safety is not significant during the
period of modification or reconstruc-
tion.

§ 784.13 Reclamation plan: General re-
quirements.

(a) Each application shall contain a
.plan for the reclamation of the lands
within the proposed permit area,
showing how the applicant will comply
with Sections 515 and 516 of the Act,
Subchapter K of this Chapter, and the
environmental protection performance
standards of the regulatory program.
The plan shall include, at a minimum,
all information required under 30 CFR
784.13-784.25.

(b) Each plan shall contain the fol-
lowing information for the proposed
permit area;

(1) A detailed timetable for the com-
pletion of each major step in the recla-
mation plan;

(2) A detailed estimate of the'cost of
the reclamation of the proposed oper-
ations required to be covered by a per-
formance bond under Subchapter J of
this Chapter, with supporting calcula-
tions for the estimates;

(3) A plan for backfilling, soil stabili-
zation, compacting and grading, with
contour maps or cross sections that
show the anticipated final surface con-
figuration of the proposed permit
area, in accordance with 30 CFR
817.101-817.106;

(4) A plan for removal, storage, and
redistribution of topsoil, subsoil,, and
other material to meet the require-
ments of 30 CFR 817.21-817.25;

(5) A plan for revegetation as re-
quired in 30 CFR 817.111-817.116, in-
cluding, but not limited to, descrip-
tions of the-
(i) Schedule of revegetation;
(ii) Species and amounts per acre of

seeds and seedlings to be used;

(il) Metl~ods to be used in planting
and seeding,

(iv) Mulching techniques;
(v) Irrigation, if appropriate, and

pest and disease control measures, if

(vi) Measures proposed to be used to
determine the success of revegetation
as required in 30 CFR 817.116; and.

(vii) A soil testing plan for evalua-
tion of the results of topsoil handling
and reclamation procedures related to
revegetation.

(6) A description of the measures to
be used to maximize the use and con-
servation of the coal resource as re-
quired in 30 CFR 817.59;

(7) A description of measures to be
employed to ensure that all debris,
acid-forming and toxic-forming mate-
rials, and materials constituting a fire
hazard are disposed of in accordance
with 30 CFR 817.89 and 817.103 and a
description of the contingency plans
which have been developed to pre-
clude sustained combustion of such
materials;

(8) A description, including appropri-
ate cross sections and maps, of the
measures to be used to seal or manage
mine openings, and to plug, case or
manage exploration holes, other bore
holes, wells and other openings within
the proposed permit area, in accord-
ance with 30 CFR 817.13-817.15; and

(9) A description of steps to be taken
to comply with the requirements of
the Clean Air Act (42 U.S.C. Sec. 7401
et seq.), the Clean Water Act (33
U.S.C. Sec. 1251 et seq.), and other ap-
plicable air and water quality laws and
regulations and health and safety
standards.

§784.14 Reclamation plan- Protection of
hydrologic balance.

(a) Each plan shall contain a de-
tailed description, with appropriate
maps and cross-section drawings, of
the measures to be taken during and
after the proposed underground
mining activities, in accordance with
30 CFR 817, to'ensure the protection
of:

(1) ,The quality of surface and
ground water, both within the pro-
posed mine plan area and adjacent
areas, from adverse effects of the pro-
posed underground mining activities;

(2) The rights of present users to
surface and ground water;

(3) The quantity of surface and
ground water both within the pro-
posed mine plan and adjacent area
from adverse effects of the proposed
underground mining activities, or to
provide alternative sources of water, in
accordance with 30 CPR 783.17 and
817.54, where the protection of quanti-
ty cannot be ensured; and

(4) Water quality by locating open-
ings for mines in accordance with 30
CFR 817.50.
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(b) The description shall include-
(1) A plan for the control, in accord-

ance with 30 CFR 817. of surface and
ground water drainage Into, through,
and out of the proposed mine plan
area;

(2) A plan for the treatment, where
required under Subchapter K of this
Chapter and the regulatory program,
and surface and ground water drain-
age from the area to be affected by
the proposed activities, and proposed
quantitative limits on pollutants In
discharges subject to 30 CPA 817.42,
according to the more stringent of the
following:

(i) Subchapter K of this Chapter
and the regulatory program; or

(if) Other applicable State and Fed-
eral laws.

(3) A plan for the collection, recorf-
Ing, and reporting of ground and sur-
face water quality and quantity data,
according to 30 CFR 817.52.

(c) The description shall include a
determination of the probable hydro-
logic consequences of the proposed un-
derground mining activities, on the
proposed mine plan area and adjacent
area, with respect to the hydrologic
regime and the quantity and quality of
water in surface and ground water sys-
tems under all seasonal conditions, in-
cluding the contents of dissolved and
total suspended solids, total iron, pH,
total manganese, and other param-
eters required by the regulatory au-
thority.

(d) Each plan shall contain a de-
tailed description, with appropriate
drawings, of permanent entry seals
and down-slope barriers designed to
ensure stability under anticipated hy-
draulic heads developed while promot-
ing mine inundation after mine clo-
sure for the proposed mine plan area.

§784L15 Reclamation plan: Postmining
land uses.

(a) Each plan shall contain a de-
tailed description of the proposed use,
following reclamation, of the land to
be affected within the proposed
permit area by surface operations or
facilities, including a discussion of the
utility and capacity of the reclaimed
land to support a variety of alternative
uses, and the relationship of the pro-
posed use to existing land use policies
and plans. This description shall ex-
plain-

(1) How the proposed postmining
land use Is to be achieved and the nec-
essary support activities which may be
needed to achieve the proposed land
use;

(2) Where a land use different from
the pre-amining land use is proposed,
all materials needed for approval of
the alternative use under 30 CFR
817.133; and

(3) The consideration given to
making all of the proposed under-
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ground mining activities consistent
with surface owner plans and applica-
ble State and loAa land use plans and
programs.

(b) The description shall be accom-
panied by a copy of the comments con-.
cerning the proposed-use from ,the
legal or equitable-owner of record of
the surface areas to be affected by sur-
face operations or facilities within the
proposed permit area and the State
and local government agencies which
would have to initiate, implement, ap-
prove, or authorize the' proposed use
of the land following reclamation.

§ 784.16 Reclamation 'plan: Ponds, im-1
poundments, banks, dams, and em-
bankments.

(a) General. Each application shall
include, a general plan for each pro-
posed sedimentation pond, -water im-
poundment, and coal processing waste
bank, dam, or embankment within the
proposed mine plan area.

(1) Each general plan shall-
(i) Be prepared by, or under the di-

rection of, and certified by, a qualified
registered professional engineer or by
a professional geologist 'with assist-
ance from experts in related fields
such as land surveying and landscape
architecture;

(ii) Contain a description, map, and
cross section of the structure and Its
location;

(iII) Contain preliminary hydrologic
and geologic information required to
assess the hydrologic impact 'of the
structure;

(iv) Contain a survey describing the
potential effect on the structure from
subsidence of the subsurface strata: re-
sulting from past underground mining
operations if underground mining has
occurred; and
(v) Contain a certification statement

which includes a schedule setting
forth the dates when any 'detailed
design plans for structures that are
not submitted with' the general plan.
will be submitted to the regulatory au-
thority. The regulatory authority
shall have approved, in writing, the
detailed design plan for a structure
before construction of the strudture
begins.

(2) Each detailed design plan for a
structure that'meets or exceeds the
size or other criteria of the Mine
Safety and Health Admiistration; 30
CFR 77.216(a) shall-

(i) Be prepared by, or under the di-
rection of, and certified by a qualified
registered professional 'engineer with
assistance from experts in related
fields such as geology, land surveying,
and landscape architecture;
(il) Include any geotechnical investi-

gatiofn, design, and construction re-
quirements for the structure; ,
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(Iii) Describe the operation and
maintenance requirements 'for each
structure; and

(iv) Describe the timetable and plans
to remove' each structure, if appropri-
ate.

(3) Each detailed design plan for a
structure that does not meet the size
or other criteria of 30 CFR 77.216(a)
.shall- .\

(i) Be prepared by, or under the di-
rection of, and certified by a qualified
registered professional engineer or
registered land surveyor except that
all coal processing waste dams and em-
bankments covered by 30 CFR 817.91-
817.93 shall be certified by 'a qualified
registered professional engineer;

(1i) Include any design and construc-
tion requirements for the strqcture,
including any required. geotechnical
information;I (Ill) Describe the operation and
maintenance requirements for, each
structure; and

(iv) Describe the timetable and plans
to remove each structure, If appropri-
ate.

(b) Sedimentation ponds.
(1)' Sedimentation ponds, whether

temporary or permanent, shall be de-
signed in compliance with the require-
ments of 30 CFR 817.46. Any sedimen-
tation pond' or earthen structure
which will remain' on the proposed
mine plan area as a permanent water
impoundment shall also be designed to
comply with the requirements of 30
CFR 817.49.

(2) Each plan shall, at a minimum,
comply with the requirements 6f the
Mine Safety and Health Administra-
tion, 30 CFR 77.216-1 and 77.216-2.

(c) Permanent and temporary im-
poundments. Permanent and tempo-
rary impoundments shall be designed
to comply with the requirements of 30
CFR 817.49. Each plan shall comply
with the requirements of the Mine
Safety and Health Administration, 30
CFR 77.216-1 and 77.216-2.

(d) Coal processing waste banks.
Coal processing waste banks shall be
designed to comply with the require-
ments of 30 CFR 817.81-817.85.

(e) Coal processing waste dams and
embankments. Coal processing waste
dsams and embankments shall be de-
signed to comply with the require-
ments of 30 CFR 817.91-817.93. Each
plan shall comply with the" require-
ments of the Mine Safety and Health
Administration, 30 CFR 77.216-1 and
77.216-2. and shall contain the results
of a geotechnical Investigation of the
proposed dam or embankment founda-
tion area, to determine the structural
competence of the foundation which
will support the proposed dar or em-
bankment structure and the impound-
ed material. The geotechnical investi-gation shall be planned and supervised

by an engineer or engineering geolo-
gist, according to the following:

(1) The number, location, and depth
of borings and test pits shall be deter-
mined using current prudent engineer-
ing practice for the size of the dam or
embankment, quantity of material to
be impounded, and subsurface condi-
tions.

(2) The character of the overburden
and bedrock,' the proposed abutment
sites, and any adverse geotechnical
conditions which may affect the par-
ticular dam, embankment, or reservoir
site shall be considered.

(3) All springs, seepage, and ground
water flow observed or anticipated
during wet periods in the area of the
proposed dam or embankment shall be
identified on each plan.

(4) Consideration shall be ,given to
the possibility of mudflows, rock-
debris falls, or other landslides into
the dam, embankment,. or impounded
material.

Wf) If the structure is 20 feet or
higher or impounds more than 20
acre-feet, each plan under Paragraphs
(b), (c), and (e) of this Section shall in-
clude a stability analysis of each struc-
ture. The stability analysis shall in-
clude, but not be limited to, strength
parameters, pore pressures, and long-
term seepage conditions. The plan
shall also contain a description of each
engineering design assumption and
calculation with a discussion of each
alternative considered in selecting the
specific design parameters and con-
struction methods.

§ 784.17 Protection of public parks and
historic places.

For any public parks or historic
places that may be adversely affected
by the proposed operation, each plan
shall describe the measures to be used
to minimize or prevent these impacts
and to obtain approval of the regula-
tory authority and other agencies as
required in 30 CFR 761.12(f).

§ 784.18 Relocation or use of public roads.
Each application shall describe, with

appropriate mapd and cross sections,
the measures to be used to ensure that
the interests of the public and land-
owners affected are protected If, under
30 CFR 761.12(d), the applicant seeks
to. have the regulatory authority ap-
prove-

(a) Conducting the proposed under-
ground mining activities within 100
feet of the right-of-way line of any
public road,.except where mine access
or haul roads Join that rightof-way; or

(b) Relocating a public road.

§ 784.19 Underground development waste.
Each plan shall contain descriptions,

including appropriate maps and cross-
section drawings of the proposed dis-
posal methods and sites for placing
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underground development waste and
excess spoil generated at surface areas
affected by surface operations and
facilitiesaccording to 30 CFR 817.71-
817.74. Each plan shall describe the
geotechnical investigation, design, con-
struction, operation, maintenance and
removal, if appropriate, of the struc-
tures and be prepared according to 30
CFR 780.35.

§ 784.20 Subsidence control plan.
The application shall include a

survey' which shall show whether
structures or renewable resource lands
exist within the proposed permit and
adjacent area and whether subsidence
if it occurred could cause material
damage or diminution of reasonably
foreseeable use of such structures or
renewable resource lands. If the
survey shows that no such structures
or renewable resource lands exist, or
no such material damage or diminu-
tion could be caused in the event of
mine subsidence, and if the regulatory
authority agrees with such conclusion,
no further information need be pro-
vided in the application under this
Section. In the event the survey shows
such structures or renewable resource
lands exist, and that subsidence could
cause material damage or diminution
of value or forseeable use of the land,
or if the regulatory authority deter-
mines that such damage or diminution
could occur, the application shall in-
clude a subsidence control plan which
shall contain the following informa-
tion-

(a) A detailed description of the
mining method and other measures to
be taken which may affect subsidence,
including.

(1) The technique of coal removal,
such as longwall mining, room and
pillar with pillar removal, hydraulic
mining or other methods; and

(2) The extent, if any, to which
planned and controlled subsidence is
intended.

(b) A detailed description of the
measures to be taken to prevent subsi-
dence from causing material damage
or lessening the value or reasonably
forseeable use of the surface, includ-
ing-

(1) The anticipated effects of
planned subsidence, if any;,

(2) Measures, if any, to be taken in
the mine to reduce the likelihood of
subsidence, including such measuresas-

(i) Backstowing or backfilling of
voids;

(ii) Leaving support pillars of coal;
and

(iii) Areas in which no coal removal
is planned, including a descrlption of
the overlying area to be protected by
leaving coal in place.

(3) Measures to be taken on the sur-
face to prevent material damage or

. lessening of the value or reasonably
forseeable use of the surface including
such measures as-

(I) Reinforcement of sensitive struc-
tures or features;

(11) Installation of footers designed
to reduce damage caused by move-
ment;

(iI) Change of location of pipelines,
utility lines or other features;

(iv) Relocation of movable improve-
ments to sites outside the angle-of-
draw;, and

(v) Monitoring, if any, to determine
the commencement and degree of sub-
sidence so that other appropriate
measures can be taken to prevent or
reduce material damage.

(c) A detailed description of the
measures to be taken to mitigate the
effects of any material damage or dim-
inution of value or forseeable use of
lands which may occur, including one
or more of the following as required
by 30 CFR 817.124-

(1) Restoration or rehabilitation of
structures and features, including ap-
proximate land-surface contours, to
premining condition.

(2) Replacement of structures de-
stroyed by subsidence.

(3) Purchase of structures prior to
mining and restoration of the land
after subsidence to condition capable
of supporting and suitable for the
structures and forseeable land uses.

(4) Purchase of non-cancellable in-
surance policies payable to the surface
owner in the full amount of the possi-
ble material damage or other compara-
ble measures.

(d) A detailed description of meas-
ures to be taken to determine the
degree of material damage or diminu-
tion of value or forseeable use of the
surface, including such measures as--

(1) The results of pre-subsidence sur-
veys of all structures and surface fea-
tures which might be materially dam-
aged by subsidence.

(2) Monitoring, if any, proposed to
measure deformations near specified
structures or features or otherwise as
appropriate for the operation.

§ 784.21 Fish and wildlife plan.
(a) Each application shall contain a

fish and wildlife plan, consistent with
the performance standards of 30 CFR
.817.97 and which provides:

(1) A statement of how the plan will
minimize disturbances and adverse im-
pacts on fish and wildlife and related
environmental values during surface
coal mining and reclamation oper-
ations, and how enhancement of these
resources will be achieved, where prac-
ticable. The plan shall cover the por-
tions of the mine plan area and adja-
cent areas as determined by the regu-
latory authority pursuant to Section
783.20.

(2) If the applicant states that it will
not be practicable, in accordance with
paragraph (1), to achieve a condition
which clearly shows a trend -toward
enhancement of fish and wildlife re-
sources at the time revegetation has
been successfully completed under 30
CFR 817.111-817.117, a statement
shall be provided which establishes, to
the atisfaction of the regulatory au-
thority, why It is not practicable to
achieve such a condition.

Cb) A statement explaining how the
applicant will utilize impact control
measures, management techniques,
and monitoring methods to protect or
enhance the following, if they are to
be affected by the proposed activities:

(1) Threatened or endangered spe-
cies of plants or animals listed by the
Secretary under the Endangered Spe-
cies Act of 1973, as amended (16 US.C.
Sec. 1531 et seq. and their critical
habitats);

(2) Species such as eagles, migratory
birds dr other animals protected by
State or Federal law, and their habi-
tats; or other species identified
through the consultation process pur-
suant to 783.20; or

(3) Habitats of unusually high value
for fish and wildlife, such as wetlands,
riparian areas, cf supporting rap-
tors, areas offering special shelter or
protection, reproduction and nursery
areas, and wintering areas.

§784.22 Diversions.
Each application shall contain -de-

scriptions, including maps and cross
sections, of stream channel diversions
and other diversions to be constructed
within the proposed permit area to
achieve compliance with 30 CFR
817.43-817.44.

§ 784.23 Operation plan. Maps and plans.
Each application shall contain maps,

plans, and cross-sections of the pro-
posed mine plan and adjacent areas as
follows-

(a) The maps, plans and cross-sec-
tions shall show the underground
mining activities to be conducted, the
lands to be affected throughout the
operation, and any change in a facility
or feature to be caused by the pro-
posed operations, if the facility or fea-
ture was shown under 30 CFR 783.24-
783.25.

(b) The following shall be shown for
the proposed permit area unless spe-
cifically required for the mine plan
area or adjacent area by the require-
ments of this Section:

(1) Buildings, utility corridors, and
facilities to be used;

(2) The area of land to be affected
within the proposed mine plan area,
according to the sequence of mining
and reclamation;

(3) Each area of land for which a
performance bond or other equivalent
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guarantee will be posted under Sub-
chapter J of this Chapter,

(4) Each coal storage, cleaning and
loading area;

(5) Each topsoil, spoil, coal prepara-
tion waste, underground development
waste, and non-coal waste storage
area;

(6) Each water diversion, collection,
conveyance, treatment, storage and
discharge facility to be used; I -

(7) Each source of waste and each
waste disposal facility relating to coal
processing or pollution control;

(8) Each facility to be used to pro-
tect and enhance fish and wildlife re-
lated environmental values;

(9) Each explosive storage and han-
dling facility;,

(10) Location of each sedimentation
pond, permanent water impoundment,
coal processing waste bank, and col
processing waste dam and embank-
ment, in accordance with 30 CFR 784
and disposal areas for underground de-
velopment waste and excess spoil, in
accordance with 30 CFR 784.

(11) Each profile, at cross-sections
specified by the regulatory authority,
of the anticipated final surface con--
figuration to be achieved for the af-
fected areas;

(12) Location of each water and sub-
sidence monitoring point;

(13) Location of each facility that
will remain on the proposed permit
area as a permanent feature, after the
completion of underground mining ac-
tivities.

(c) Maps, plans, and cross-sections
required under Paragraphs Zb)(5), (6),
(10), and (11) shall be prepared by, or
under the'direction of and certified by
a qualified professional engineer, or
professional geologist, with assistance
from experts In related fields such as
land surveying and landscape architec-
ture, except that-

(1) Maps, plans, and cross-sections
for sedimentation ponds may only be
prepared by a qualified registered en-
gineer; and,

(2) Excess spoil and underground de-
velopment waste facilities maps, plans,
and cross-sections may only be pre-
pared by a qualified registered profes-
sional engineer.

§ 784.24 -ransportifon facilities.
Each application shall contain a de-

tailed description of each road, con-
veyor, and rail system to be construct-
ed, used, or maintained within the pro-
posed permit area. The description
shall include a map, appropriate cross
sections, and the following:.

(a) Specifications for each road'
width, road gradient, road surface,
road cut, fill embankment, culvert,
bridge, drainage ditch, and drainage
structure.

(b) A report of appropriate geotech-
nical analysis,, where approval of the

regulatory authority is required for al-
ternative specifications or for steep
cut slopes under 30 CFR 817.150(d),
817.152(c), 817.160(d) or 817.162(c).

(c) A description of each measure to
.be taken to obtain approval of the reg-
ulatory authority for alteration or re-
location of a natural drainageway
under.-30 CPR 817.153(d), 817.163(d),
or 817.173(c).

(d) A descriptio of measures, other
than use of a rock headwall, to be
taken to protect the inlet end of a
ditch relief culvert, for approval by
the regulatory authority under 30
CPR 817.153(c)(2)(vi) and
817.163(c)(2)(vl).

(e) Each plan shall contain a general
description of each road, conveyor, or
rail system to be constructed, used, or
maintained within the proposed mine
plan area.

§ 784.25 Return of coal processing waste
to abandoned underground workings.

(a) Each plan shall describe the
design,, operation and maintenance of
any proposed coal processing waste
digposal facility, including flow dia-
grams and any other necessary draw-
ings and maps, for the approval of the
regulatory 'authority and the Mine
Safety and Health Administration
under 30 CFR 817.88.
• (b) Each plan shall describe the
source and quality of waste to be
stowed, area 'to be backfflled, perceht
of the mine void to be filled, method
of constructing underground retaining
walls, influence of the backfilling op-
eration on active 'underground mine
operations, surface area to be support-
ed by the backfill, and the anticipated
occurrence of surface effects following
backfilling.

(c) The aibplicant shall describe the
source of the hydraulic transport me-
diums, method df dewatering the
placed backfill, retainment of water
underground, treatment of water if re-
leased to surface streams, and the
effect on the hydrologic regime.

(d) The plan shall describe each per-
nianent monitoring well to be located
in the backfllled area, the stratum un-
derlying the mined coal, and gradient
from the backfilled area.
. (e) The requirements of Paragraphs
(a), (b), (c), and (d) of this Section
shall also apply to pneumatic backfill-
ing operations, except where the oper-
ations are exempted by the regulatory
authority from requirements specify-
ing hydrologic monitoring.

§ 784.26 Air pollution control plan.
For all surface operations associated

with underground mining activities,
the application shall contain an air
pollution control plan which includes
the following:. , :-

(a) An air quality monitoring pro-
gram, if required by the regulatory au-

thority, to provide sufficient data to
evaluate the effectiveness of the fugi-
tive dust control practices, under Para-
graph (b) of this Section to comply
with applicable Federal and State air
-quality standardp; and

(b) A plan for fugitive dust control
practices, as required under 30 CPR
817.95.

PART 785-REQUIREMENTS FOR PER-
MITS FOR SPECIAL CATEGORIES OF
MINING

Sec.
785.1 Scope.
785.2 Objective.
785.11 AnthraCite surface coal mining and

reclamation operations.
785.12 Special bituminous surface coal

mining and reclamation operations.
785.13 Experimental practices mining.
785.14 Mountaintop removal mining,
785.15 Steep slope mining.
785.16 Permits Incorporating variances

from approximate original contour res-
toration requirements for steep slope
mining.

785.17 Prime farmlands.
785.18 Variances for delay in contempora.

neous reclamation requirement in com-
bined surface and underground mining
operations.

785.19 Surface coal mining and reclama-
tion operations on areas or adjacent to
areas including alluvial valleY floors in
the arid or seml.arld areas.

785.20 Augering.
785.21 Coal processing plants or support

facilities not located within the permit
area of a specified mine.

785.22 In sltu processing activities.
AumrzOPy: Sees. 102, 201, 501(b), 503,

504, 506, 507, 508, 509, 510, 511, 513, 514, 515,
516, 517, 519, 527, 529, 701, and 711, Pub, L.
95-87, 91 Stat. 445 (30 U.S.C. 1202. 1211,
1251, 1253, 1254, 1258, 1257, 1258, 1250, 1200,
1261, 1263, 1264, 1265, 1266, 1267, 1269, 1217,
1279, 1291, 1301).

§ 785.1 Scope.
This Part establishes the minimum

requirements for regulatory program,
provisions for permits for certain cate-
gories of surface coal mining and rec-
lamation operations. These require-
ments are in addition to the general
permit requirements contained in this
Subchapter G. All of the provisions of
Subchapter G apply to these oper-
ations, unless otherwise specifically
provided in this Part.

§ 785.2 Objective.
The objective of this Part Is to

ensure that permits are issued for cer-
tain categories of surface coal mining
and reclamation operations only after
the regulatory authority receives In-
formation that shows that these oper-
ations will be conducted according to
the applicable requirements of the
Act, Subchapter K, and applicable reg-
ulatory programs.
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785.11 Anthracite surface coal mining
and reclamation operations.

(a) This Section applies to any
person who conducts or intends to
conduct anthracite surface coal
mining and reclamation operations in
Pennsylvania.

(b) Each person who intends to con-
duct anthracite surface coal mining
and reclamation operations in Penn-
sylvania shall apply for and obtain a
permit in accordance with the require-
ments of this Subchapter. The follow-
ing standards apply to applications for
and issuance of permits:

(1) In lieu of the requirements of 30
CFR 816-817, the requirements of 30
CFR 820 shall apply.

(2) All other requirements of this
Chapter including the bonding and in-
surance requirements of 30 CFR 809,
except the bond limits and the period
of revegetation responsibility, to the
extent they are required under Sec-
tions .509 or 510 of the Act, shall
apply.

(c) If the Pennsylvania anthracite
permanent regulatory program in
effect on August 3, 1977, is amended
with respect to environmental protec-
tion performance standards, the Secre-
tary shall issue additional regulations
necessary to meet the purposes of the
Act.

§785.12 Special bituminous surface coal
mining and reclamation operations.

(a) This Section applies to any
person who conducts or intends to
conduct certain special bituminous
coal surface mine operatqous in Wyo-
ming.

(b) Each application for a permit for
a special bituminous coal mine oper-
ation shall include, as part of the
mining operations and reclamation
plan, the detailed descriptions, maps
and plans needed to demonstrate that
the operations will comply with the re-
quirements of the Act and 30 CFR 825.

(c) The regulatory authority may
issue a permit for a special bituminous
coal mine operation for which a com-
plete application has been filed in ac-
cordance with this Section, if it finds,
in writing; that the operation will be
conducted in compliance with the Act
and 30 CFR 825.

(d) Upon amendment or revision to
the Wyoming regulatory program, reg-
ulations, or decisions made thereun-
der, governing special bituminous coal
mines, the Secretary shall issue addi-
tional regulations necessary to meet
the purposes of the Act.

§ 785.13 Experimentatpractices mining.
(a) Paragraphs (b)-(l) of this Section

apply to any person who conducts or
intends to conduct surface cbal mining
and reclamation operations under a
permit authorizing the use of alterna-
tive mining practices on an experimen-

tal basis if the practices require a vari-
ance from the environmental protec-
tion performance standards of Sub-
chapter K and a regulatory program.

(b) The purpose of this Section is to
provide requirements for the permit-
ting of surface coal mining and recla-
mation operations that encourage ad-
vances in mining and reclamation
practices or allow postminng land use
for industrial, commercial, residential
or public use (including recreational
facilities) on an experimental basis.

c) Experimental practice, as used in
this Section, means the use of alterna-
tive surface coal mining and reclama-
tion operation practices for experi-
mental or research purposes. Experi-
mental practices need not comply with
specific environmental protection per-
formance standards of Subchapter K
or a regulatory program, if approved
pursuant to this Section.

(d) No person shall engage in or
maintain any experimental practice,
unless that practice is first approved
in a permit by the regulatory authori-
ty and the Director.

Ce) Each person who desires to con-
duct an experimental practice shall
submit a permit application for the ap-
proval of the regulatory authority and
the Director. The permit application
shall contain appropriate descriptions,
maps and plans which show:

(1) The nature of the experimental
practice;

(2) How use of, the experimental
practice-

(I) Encourages advances in mining
and reclamation technology, or,

(i) Allows a postmlnlng land use for
industrial, commercial, residential, or
public use (including recreational
facilities), on an experimental basis,
when the results are not otherwise at-
tainable under the approved regula-
tory program.

(3) That the mining and reclamation
operations proposed for using an ex-
perimental practice are not larger or
more numerous than necessary to de-
termine the effectiveness and econom-
ic feasibility of the experimental prac-
tice;

(4) That the experimental practice-
(i) Is potentially more or at least as

environmentally protective, during
and after the proposed mining and.
reclamation operations, as those re-
quired under Subchapter K of this
Chapter and the regulatory program;
and

(Ii) Will not reduce the protection
afforded public health and safety
below that provided by the require
ments of Subchapter K of this Chap-
ter and the regulatory program;

(5) That the applicant will conduct
special monitoring with respect to the
experimental practice during and after
the operations involved. The monitor-
ing program shall-
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(i) Insure the collection and analysis
of sufficient and reliable data to
enable the regulatory authority and
the Director to make adequate com-
parisons with other surface coal
mining and reclamation operations
employing similar experimental prac-
tices:; and

0i) Include requirements designed to
Identify, as soon as possible, potential
risks to the environment and public
health and safety from the use of the
experimental practice.

(f Each application shall set forth
the environmental protection perform-
ance standards of Subchapter K which
will be implemented, in the event the
objective of the experimental practice
is a failure.

(g) All experimental practices for
which variances are sought shall be
specifically Identified through newspa-
per advertisements by the applicant
and the written notifications by the
regulatory authority required under
30 CFR 786.11.

(h) No permit authorizing an experi-
mental practice shall be issued, unless
the regulatory authority first finds, in
writing, upon the basis of both a com-
plete application filed in accordance
with the requirements of this Section
and the comments of the Director,
that:

(1) The experimental practice meets
all of the requirements of Paragraphs
(e)(2) through (e)(5) of this Section;

(2) The experimental practice is
based on a clearly defined set of objec-
tives which can reasonably be expect-
ed to be achieved;

(3) The experimental practice has
been specifically approved, in writing,
by the Director, based on the Direc-
tor's findings that all of the require-
ments of Paragraphs (e)(1) through
(e)(5) of this Section will be met; and

(4) The permit contains conditions
which specifically-

(I) Limit the experimental practice
authorized to that granted by the reg-
ulatory authority and the Director;,

(11) Impose enforceable alternative
environmental protection require-
ments; and

(ill) Require the person to conduct
the periodic monitoring, recording and
reporting program set forth in the ap-
plication, with such additional require-
ments as the regulatory authority or
the Director may require.

(I) Each permit which authorizes the
use of an experimental practice shall
be reviewed In its entirety at least
every 3 years by the regulatory au-
thority, or at least once prior to the
middle of the permit term. After
review, the regulatory authority shall
with the consent of the Director, re-
quire by order, supported by written
findings, any reasonable revision or
modification of the permit provisions
necessary to ensure that the oper-
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atiobs involved are conducted to pro-
tect fully the environment and public
health and safety. Any person who is
or may be adversely affected by the
order shall be provided with an oppor-
tunity for a hearing as established in
the applicable regulatory program.,

§ 785.14 Mountaintop removal mining.
(a) This Section applies to any

person who conducts or intends to
conduct surface mining activities by
mountAintop removal mining.

(b) Mountaintop removal mining
means surface mining activities, where
the mining operation removes an
entire coal seam or seams running'
through the upper fraction of a moun-
tain, ridge, or hill, except as provided
for in 30 CFR 824.11(a)(6), by remov-
ing substantially all of the overburden
off the bench and creating a level pla-"
teau or a gently rolling contour, with
no hghwalls remaining, and capable
of supporting postminlng land uses in
accordance with the requirements of
this Section.

(c) The regulatory authority may
issue a permit for mountaintop remov-
al mining, without regard to the re-
quirements of 30 CFR 816.101-816.105
to restore the lands disturbed by such
mining to their approximate original
contour,,if it first finds, in writing, on
the basis of a complete application,
that the following requirements are
met:

(1) The proposed postmining land
use of the lands to be affected will be
an industrial, commercial, agricultur-
al, residential, or public facility (in-
cluding recreational facilities) use and,
if-

(I) After consultation with the ap-
propriate land-use planning agencies,
if any, the proposed land use is
deemed by'the regulatory authority to
constitute an equal or better economic
or public use of the affected land com-
pared with the pre-mining use;

(i) The applicant demonstrates com-
pliance with the requirements for ac-
ceptable alternative postmining land
uses of 30 CFR 816.133; -

(iII) The proposed use would be com-
patible with adjacent land, uses and' ex-
isting State and local land use plans
and programs; and I -

(iv) The regulatory authority has-
provided, in writing, an opportunity of
not more than 60 days to review and
comment on such proposed use to the
governing body of general purpose
government in whose Jurisdiction the
land is located and any State or Feder-
al agency which the regdlatory au-
thority, in its discretion, determines to-
have an interest in the-proposed use.

(2) The applicant has demonstrated
that, in place of restoration of the
land to be affected to the approximate
original contour -under 30 CFR
816.101-816.105, the operation will be
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conducted iq compliance with the re-
quirements of 30 CFR 824.

(3) The requirements of 30 CFR 824
are made a specific condition of the
permit.

(4) All other requirements of the
Act, this Chapter, and the regulatory
program are met by the proposed op-
erations.

(5) The permit is clearly identified
as being for mountaintop removal.
mining.

(d)(1) Any permits incorporating a
variance issued under this Section
shall be reviewed by the regulatory au-
thority to evaluate the progress and
development of mining activities to es-
tablish that the operator is proceeding
in accordance with the terms of the

. variance--
(i) Within the sixth month preced-

ing the third year from the date'of its
issuance;

(i) Before each permit renewal; and
(iIl) Not later than the middle of

each permit term.
(2) Any review required under Para-

graph (d)(1) of this Section need not
be held if the permittee has demon-
strated and the regulatory authority
finds, in writing, within three months
before the scheduled review, that all
operations under the permit are pro-
ceeding and will continue to be con-
ducted in accordance with the terms
of the permit and requirements of the

'Act, this Chapter, and the regulatory
program.

(3) The -terms and conditions of a
permit foi mountaintop removal

* mining may be modified at any time
by the regulatory authority, if it de-
termines that more stringent measures
are necessary to insure that the oper-
ation involved is conducted in compli-
ance with the requirements of the Act,
this Chapter, and the regulatory pro:
gram.

§ 785.15 Steep slope mining.
(a) This Section applies to any per-

sons who conducts or intends to con-.
duct steep slope surface coal mining
and reclamation operations, except-

(1) Where an operator proposes to
conduct surface coal mining and recla-
mation bperations on flat or gently
rolling terrain, leaving a plain or pre-
dominantly flat area, but on which an
occasional steep slope is encountered
as the mining operation proceeds;

(2) Where a person obtains a permit
under the provisions of Section 785.14;
.or

(3) To the extent that a person ob-
tains a permit incorporating a variance
under Section 785.16.

(b) Any application for a permit for
surface coal mining and reclamation
operations covered by this Section
shall contain sufficient information to
establish that the operations will be

conducted in accordance with the re-
quirements of 30 CFR 826.12.

(c) No permit shall be issued for any
operations covered by this Section,
unless the regulatory authority finds,
in.writing, that in addition to meeting
all other requirements of this Sub-
chapter, the operation will be conduct-
ed in accordance with the require-
ments of 30 CFR 826.12.

§ 785.16 Permits incorporating variances
from approximate original contour res.
toration requirements for steep slope
mining.

(a) This Section applies to non-
mountaintop removal, steep slope sur
face coal mining and reclamation oper-
ations under a regulatory program,
where the operation is not to be re-
claimed to achieve the approximate
original contour required by 30 CFR
816.101-816.106 or 817.101-817.100 and,
826.12(b).

(b) The objective of this Section is to
allow for a variance from approximate

.original contour restoration require-
ments on steep slopes for surface coal
mining and reclamation operations
to-

(1) Improve watershed control of
lands within the permit area and on
adjacent lands; and

(2) Make land within the permit
area, after reclamation, suitable for an
industrial, commercial, residential, or
public use, including recreational facil-
ities.
, (c) The regulatory authority may
issue a permit for surface mining ac-

-tivities incorporating a variance from
the requirement for restoration of the
affected lands to their approximate
original contour only if It first finds, in
writing, on the basis of a complete ap-
plication, that all of the following re-
quirements are met:

(1) The applicant has demonstrated
that the purpose of the variance is to
make the lands to be affected within
the permit area suitable for an indus-
trial, commercial, residential, or public
use postminlng land use.

(2) The proposed use, after consulta-
tion with the appropriate land-use
planning agencies, if any, constitutes
an equal or better economic or public
use.

(3) The applicant has demonstrated
compliance with'the requirements for
accdptable alternative postmining land
uses of 30 CFR 816.133 or 817.133.

(4) The applicant has demonstrated
that the watershed of lands within the
proposed permit area and adjacent
areas will be improved by the oper-
ations. The watershed will only be
deemed improved If-

(i) There will be a reduction In the
amount of 'total suspended solids or
other pollutants -discharged to ground
or surface waters from the permit area
as compared to such discharges prior
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to mining, so as. to improve public or
private uses or the ecology of such
waters; or, there will be reduced flood
hazards within the watershed contain-
ing the permit area by reduction of
the peak flow discharges from precipi-
tation events or thaws;

(ii) The total volume of flows from
the proposed permit area, during
every season of the year, will not vary
in a way that adversely affects the
ecology of any surface water or any
existing or planned use of surface or
ground water, and
(iii) The appropriate State environ-

mental agency approves the plan.
(5) The applicant has demonstrated

that the owner of the surface of the
lands within the permit area has
knowingly requested, in writing, as
part of the application, that a varianc
be granted. The request shall be made
separately from any surface owner
consent given for the operations under
30 CFR 778.15 or 782.15 and shall
show an understanding that the vari-
ance could not be granted without the
surface owner's request.

(6) The applicant has demonstrated
that the proposed operations will be
conducted in compliance with the re-
quirements of 30 CFR 826.15.

(7) All other requirements of the
Act, this Chapter, and the regulatory
program will be met by the proposed
operations.
(d) If a variance is granted under

this Section-
(l) The requirements of 30 CFR

826.15 shall be" made a specific condi-
tion of the permit.

(2) The permit shall be specifically
marked as containing a variance from
approximate original contour.
(e) Any permits incorporating a vari-

ance issued under this Section shall be
reviewed by the regulatory authority
to evaluate the progress and develop-
ment of the mining activities, to estab-
lish that the operator is proceeding in
accordance with the terms of the vari-
ance-

C1) Within the sixth month preced-
ing the third year from the date of its
issuance;

(2) Before each permit renewal; and
(3) Not later than the middle of each

permit term.
f) If the permittee demonstrates to

the regulatory authority at any of the
times specified in paragraph (e) of this
Section that the operations involved
have been and continue to be conduct-
ed in compliance with the terms and
conditions of the permit, the require-
ments of the Act, this Chapter and the
regulatory program, the review re-
quired at that time need not be held.
(g) The terms and conditions of a

permit incorporating a variance under
this Section may be modified at any
time by the regulatory authority, if it
determines that more stringent meas-
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ures are necessary to Insure that the
operations involved are conducted in
compliance with the requirements of
this Act, this Chapter and the regula-
tory program.

(h) The regulatory authority may
only grant variances In accordance
with the Sectton if it has promulgated
specific regulations to govern the
granting of variances in accordance
with the provisions of this Section and
additional and more stringent require-
ments as It deems to be necessary.

§785.17 Prime farmlands.
(a) scope.
This' Section applies to any person

who conducts or intends to conduct
surface coal mining and reclamation
operations on prime farmlands histori-
cally used for cropland. Akess where
mining is authorized under permits
issued or mining 1plans approved prior
to August 3, 1977, are exempt from the
prime farmland reconstruction stand-
ards.

(b) Application contents for prime
farmanc.

If land within the proposed permit
area is identified as prime farmland
under 30 CFR 779.27 or 783.27, the ap-
plicant shall submit a plan for the
mining and restoration of the land.
Each plan shall contain, at a mini-
mum-

(1) A soil survey of the permitarea
according to the standards of the Na-
tional Cooperative Soil Survey and in
accordance with the procedures set
forth in U.S. Department of Agricul-
ture Handbooks 436 (Soil Taxonomy,
1975) and 18 (Soil Survey Manual,
1951).

(i) These publications are hereby in-'
corporated by reference as they exist
on the date of adoption of this Part.
Notices of changes made to these pub-
lications will be periodically published
by OSM in the FmmDPL RsosL Ag-
riculture Handbooks 436 (Soil Taxon-
omy) and 18 (Soil Survey Manual) are
on file and available for inspection at
the OSM Central Office, U.S. Depart-
ment of the Interior, South Interior
Building, Washington, D.C. 20240, at
each OSM Regional Office, District
Office, and Field Office and at the
central office of the applicable State
regulatory authority, if any. Copies of
these publications may also be ob-
tained by written request to the above
locations. Copies of these documents
are also available from the Superin-
tendent of Documents, U.S. Govern-
ment Printing Office, Washington,
D.C. 20402, Stock Number 001-000-
02597-0 and Stock Number 10100-0688-
6. In addition, these documents are
available for inspection at the nation-
al, State, and local offices of the Soil
Conservation Service, U.S. Depart-
ment of Agriculture and at the F=R-
AL REGisTER TIbrary, 1100 L Street,
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N.W., Washington, D.C. Incorporation
by reference provisions approved by
the Director of the Federal Register
February 7, 1979. The Director's ap-
proval of this incorporation by refer-
ence expires on February 7,1980.

(ii) The soil survey shall include a
map unit and representative son, pro-
file description for each prime -farm-
land soil within the permit area unless
other representative descriptions from
the locality, prepared In conjunction
with the, National Cooperative Soil
Survey, are available and their use is
approved by the regulatory authority.

(2) The proposed method and type
of equipment to be used for removal,
storage, and replacement of the soil In
accordance with 30 CFR 823.

(3) The moist bulk density of each
major horizon of each prime farmland
soil in the permit area. The moist bulk
density shall be determined by labora-
tory tests of samples taken from
within the permit area according to
procedures set forth in Soil Survey
Laboratory Methods and Procedures
for Collecting Soil Samples (Soil
Survey Investigations Report No. 1,
U.S. Department of Agriculture, Soil
Conservation Service, 1972). Other
standard on-site methods of estimat-
ing moist bulk density may be used
where these methods correct for parti-
cle size distribution and moisture con-
tent and are approved by the Soil Con-
servation Service or the regulatory au-
thority. In lieu of laboratory data
from samples taken within the permit
area, the regulatory authority may
permit use of moist bulk density
values representing the soil series
where such values have been estzb-
lished by the Soil Conservation Serv-
Ice.

(4) The location of areas to be used
for the separate stockpiling of the soil
and plans for soil stabilization before
redistribution.

(5) If applicable, documentation,
such as agricultural school studies or
other scientific data from comparable
areas, that supports the use of other
suitable material, instead of the A, B,
or C soil horizon, to obtain on the re-
stored area equivalent or higher levels
of yield as non-mined prime farmlands
in the surrounding area under equiva-
lent levels of management.

(6) Plans for seeding or cropping the
final graded disturbed land and the
conservation practices to be used to
adequately control erosion and sedi-
mentation and restoration of an ade-
quate soil moisture regime, during the
period from completion of regrading
until release of the performance bond
or equivalent guarantee under Sub-
chapter J of this Chapter. Proper ad-
justments for seasons must be pro-
posed so that final graded land is not
exposed to erosion during seasons
when vegetation or conservation prac-
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tices cannot be established due to
-weather conditions.

(7) Available agricultural school
studies or other scientific data for
areas with comparable soils, climate,
and management (including water
management) that demonstrate that
the proposed method of reclamation
will achieve, within a reasonable time,
equivalent or higher levels of yield
after mining as existed before mining.

(8) Current estimated yields under a
high level of management for each soil
map unit from the USDA for each
crop to be used in determining success
of revegetatioln (Section 823.15). These
yield estimates shall be used by the
regulatory authority as the predeter-
mined target level for determining suc-
cess of revegetation. The target yields
may be adjusted by the regulatbry au-
thority in consultation with the Secre--
tary of Agriculture before approval of
the permit application.

(9) In all cases, soil productivity for
prime farmlands shall be returned to
equivalent levels of yield as nonmined
land of the sime soil type in the sur-
rounding area under equivalent man-
agement practices as determined from
the soil survey performed pursuant to
Section 785.17(b)(1).

(c) Consultation with Secretary of
Agriculture. -

Before any permit is issued for areas
that include prime farmlands, the'reg-
ulatory authority shall consult with
the Secretary of Agriculture. The Sec-
retary of Agriculture shall provide for
review and comment of the proposed
method of soil reconstruction in the
plan submitted under paragraph (b) of
this Section. If the Sdcretary considers
those methods to be inadequate, he or
she shall suggest revisons resulting in
more complete and adequate, recon-
struction. The Secretary of Agricul-
ture has assigned his responsibilities-
under this Section to the Administra-
tor of the U.S. Soil Conservation Serv-
ice. The Soil Conservation Service
shall carry out consultation and
review through the State Conserva-
tionist located in each State.

(d) Issuance Qfl ermit.
A permit for the mining and recla-

mation of prime farmland may be
granted by the regulatory, authority, if
it first finds, in writing, upon the basis
-of a complete application, that- ,

(1) The approved proposed postmin-
ifig land use of these prime farmlands
will be cropland;

(2) The permit incorporates as spe-
cific conditions the contents of the
plan submitted under paragraph (b) of,
this Section, after consideration of
any revisions to that plan suggested by
the Secretary of Agriculture' under
paragraph (c) of this Section; -

(3) The applicant has the technolog-
ical capability to restore the prime
farmland, within a reasonable time, to

equivalent or higher levels of yield as
non-mined prime farmland in the sur-
rounding area under equivalent levels
of management; and-

(4) The proposed operations will be
conducted in compliance with the re-
quirements of 30 CFR 823 and other
environmental protection performance
and reclamation standards for mining
and reclamation of prime farmland of
the regulatory program.
§,785.18 Variances for delay in contempo-

raneous reclamation requirement in
combined surface and 'underground
mining operations.

(a) Scope. This Section applies to
any person who conducts or intends to
conduct combined surface mining ac-
tivities and underground mining activi-
ties, where contemporaneous reclama-
tion as required by Section 816.100 is
not practicable azida delay is request-
ed to allow underground mining activi-
ties to be conducted before the recla-
mation operation for the surface
mining activities can be completed.

(b) Objective This Section is to
allow for delay in reclamation of sur-
face mining activities, ,if that delay
will allow underground mining activi-
ties to be conducted to ensure both
maximum practical recovery of coal
resources and to avoid multiple future
disturbances of surface lands or
waters.
-(c) Application contents 'for var-

iances. Any person who desires to
obtain- a variance under this Section"
shall file with the regulatory authori-
ty-complete applications for both the
surface mining activities and under-
ground mining activities which are to

.be combined. The mining and reclama-
tion operation plans for these permits
shall contain appropriate narratives,
maps and plans, which-

(1) Show why the proposed under-
ground' mining activities are necessary
or desirable to assure maximum prac-
tical recovery of coal;

(2) Show how multiple future distur-
bances of surface lands or waters will
be avoided;

(3) Identify the specific surface
areas for which a variance is sought
and the particijlar Sections of the Act,
these regulations, and the regulatory
program from. which a variance is
being sought;

(4) Show how the activities will
comply with 30 CFR 818 and other ap-
plicable requirements of the regula-
tory 1 rogram; -

(5) Show why the variance sought is
necessary for the implementation of
the proposed underground mining ac-
tivities;
.(6) Provide an assessment of the ad-

verse environmental consequences and
damages, if any, that will result if the
reclamation of surface mining activi-
ties is delayed; and,

(7) Show how off-site storage of
spoil will be conducted to comply with
the requirements of the Act, 30 CFR
816.71-816.74, and the regulatory pro-
gram.(d) Issuance of permit A permit In-
corporating a variance under this Sec-
tion may be issued by the regulatory
authority, if it first finds, in writing,
upon the basis of a complete applica-
tion filed in accordance with this Sec-
tion, that-

(1) The applicant has presented, as
part of the permit application, specif-
ic, feasible plans for the proposed un-
derground mining activities;

(2) The proposed underground
mining activities are necessary or de-
sirable to assure maximum practical
recovery of the mineral resource and
will avoid multiple future disturbances
of surface land or waters;

(3) The applicant has satisfactorily
demonstrated that the applications for
the surface mining activities and un-
derground mining activities conform
to the requirements of the regulatory
program and that all other pdrmits
necessary for the underground mining
activities have been issued by the ap-
propriate authority;

(4) The surface area of surface
mining activities proposed for the vari-
ance have been shown by the appli-
cant to be necessary for implementing
the proposed underground mining ac-
tivities;

(5) No substantial adverse exiviron-
mental damage, either on-site or off-
site, will result from the delay in com-
pletion of reclamation otherwise re-
quired by Section 515(b)(16) of the
Act, Part 816 of this Chapter, and the
regulatory program.

(6) The operations will, insofar as a
variance Is authorized, be conducted in
compliance with the requirements of
30 CPR 818 and the regulatory pro-
gram;

(7) Provisions for off-site storage of
spoil will comply with the require-
ments of Section 515(b)(22) of the Act,
30 CFR 816.71-816.74 and the regula-
tory program;

(8) Liability under the performance
bond required to be filed by the appli-
cant with the regulatory authority
pursuant to Subchapter J, of this
Chapter and the regulatory program
shall be for the duration of the under-
ground mining activities and until all
requirements of Subchapter J and the
regulatory program, have been com-
plied with; and,

(9) The permit for the surface
mining activities contains specific con-
ditions:

(i) Delineating the particular surface
areas for which a variance is author-
ized; ,

(ii) Identifying the particular re-
quirements of 30 CFR 818 and the reg-
ulatory program which are to be com-

FEDERAL REGISTER, VOL 44, NO. 50-TUESDAY, MARCH 13, 1979

15374



plied with, in lieu of the otherwise ap-
plicable provisions of Section 515(b) of
the Act, 30 CPR 816, and the regula-
tory program; and

(il) Providing a detailed schedule
for compliance with the particular re-
quirements of Part 818 and the regula-
tory program identified under para-
graph (d)(9)(ii) of this Section.

(e) Review of permits containing
variances. Variances granted under

- permits issued-under this Section shall
be reviewed by the regulatory authori-
ty no later than 3 years from the dates
of issuance of the permit and any
permit renewals.

§ 785.19 Surface coal mining and reclama-
tion operations on areas or adjacent to
areas including alluvial valley floors in
the arid or semi-arid areas west of the
100th meridian.

(a) Scope This Section applies to
each person who conducts or intends
to conduct surface coal mining and
reclamation operations in, adjacent to
or under a valley holding a stream in
the arid or semi-arid regions of the
United States west of the 100th merid-
ian.

(b) No person shall engage in surface
coal mining and reclamation .oper-
ations subject to this Section, except
under a permit issued by the regula-
tory authority in accordance with this
Section.

(c) Alluvial valley floor determina-
tion.

(1) Before. applying for a permit to
conduct, or before conducting surface
coal mining and reclamatibn oper-
ations within a valley holding a stream
or in a location where the adjacent
area includes any stream in the arid or
semi-arid regions of the United States,
the applicant shall either affirmative-
ly demonstrate, based on. available
data, the presence .of an alluvial valley
floor, or submit to the regulatory au-
thority the results of a field investiga-
tion of the proposed mine plan area
and adjacent area. The field investiga-

* tions shall include sufficiently detailed
geologic, hydrologic, land use, soils,
and vegetation studies on areas re-
quired to be investigated by the regu-
latory authority, after consultation
with the applicant, to enable the regu-
latory authority to make an evalua-
tion regarding the existence of the
probable alluvial valley floor in the
proposed mine plan area or adjacent
area and to determine which areas, if
any, require more detailed study in
order to allow the regulatory authori-
ty to make a final determination re-
garding the existence of an alluvial
valley floor. Studies performed during
the investigation by the applicant or
subsequent studies as required of the
applicant by the regulatory authorlty,
shall include an appropriate combina-
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tion, adapted to site-specific condi-
tions, of-

(I) Mapping of unconsolidated
stream-laid deposits holding streams
including, but not limited to, geologic
maps of unconsolidated deposits, and
stream-laid deposits, maps of streams,
delineation of surface watersheds and
directions of shallow ground water
flows through and into the unconsoli-
dated deposits, topography showing
local and regional terrace levels, and
topography of terraces, flood plains
and channels showing surface drain-
age patterns.

(H) Mapping of all lands Included in
the area in accordance with this para-
graph and subject to agricultural ac-
tivities, showing the area in which dif-
ferent types of agricultural lands, such
as flood irrigated lands, pasture lands
and undeveloped rangelands, exist,
and accompanied by measurements of
vegetation in terms of productivity
and type.

(iil) Mapping of all lands that are
currently or were historically flood ir-
rigated, showing the location of each
diversion structure, ditch, dam and re-
lated reservoir, Irrigated land, and to-
pography of those lands.

(iv) Documentation that areas Iden-
tified in this paragraph are, or are not,
subirrigated, based on ground water
monitoring data, representative water
quality, sol moisture measurements,
and measurements of rooting depth,
soil mottling, and water requirements
of vegetation.

(v) Documentatioii based on repre-
sentative sampling, that areas Identi-
fied under this paragraph are, or are
not, flood irrigable, based on stream-
flow, water quality, water yield, soils
measurements, and topographic char-
acteristics.

(vi) Analysis of a series of aerial pho-
tographs, including color infrared im-
agery flown at a time of year to show
any late summer and fall differences
between upland and valley floor vege-
tative growth and of a scale adequate
for reconnaissance Identification of
areas that may be alluvial valley
floors.

(2) Based on the investigations con-
ducted under 30 CPR 785.19(c)(1), the
regulatory authority shall make a de-
termination of the extent of any allu-
vial valley floors within the study area
and whether any stream in the study
area may be excluded from further
consideration as lying within an allu-
vial valley floor. The regulatory au-
thority shall determine that an allu-
vial valley floor exists if It finds that-

(i) Uncofhsolidated streamlald depos-
its holding streams are present; and,

(ii) There is sufficient water to sup-
port agricultural activities as evi-
denced by.
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CA) The existence of flood irrigation
in the area In question or its historical
use;

(B) The capability of an area to be
flood Irrigated, based on stream-flow
water yield, soils, water quality, and
topography; or,

(C) Subirrigation of the lands In
question, derived from the ground
water system of the valley floor.
(d) Application contents for oper-

ations affecting designated alluvial
valley floorm

(1) If land within the proposed
permit area or adjacent area is identi-
fied as an alluvial valley floor and the
proposed mining operation may affect
an alluvial valley floor or waters that
supply alluvial valley floors, the appli-
cant shall submit a complete applica-
tion for thi proposed mining and rec-
lamation operations, to be used by the
regulatory authority, together with
other relevant information, including
the Information required by Para-
graph (c) of this Section, as a basis for
approval or denial of the permit. The
complete application shall include de-
tailed surveys and baseline data re-
quired by the regulatory authority for
a determination of-

(I) The characteristics of the alluvial
valley floor which are necessary to
preserve the essential hydrologic func-
tions during and after mining;

(iH) The significance of the area to be
affected to agricultural activities;

(ill) Whether the operation will
cause, or presents an unacceptable risk
of causing, material damage to the
quantity or quality of surface or
ground waters that supply the alluvial
valley floor,
(iv) The effectiveness of proposed

reclamation with respect to require-
ments of the Act, this Chapter and the
regulatory program; and
(v) Specific environmental monitor-

ing required to measure compliance
with 30 CFR 822 during and after
mining and reclamation operations.

(2) Information required under this
paragraph shall include, but not be
limited to-

(i) Geologic data, including geologic
structure, and surficial geologic maps,
and geologic cross-sections;
(11) Soils and vegetation data, includ-

ing a detailed soil survey and chemical
and physical analyses of soils, a vege-
tation map and narrative descriptions
of quantitative and qualitative sur-
veys, and laid use data, including an
evaluation of crop yields;

I11) Surveys and data required under
this paragraph for areas designated as
alluvial valley floors because of their
flood irrigation characteristics shall
also include, at a minimum, surface
hydrologic data, including streamflow,
runoff, sediment yield, and water qual-
ity analyses describing seasonal vari-
ations over at least 1 full year, field
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geomorphic surveys and other geomor-
phic studies;

(iv) Surveys and data required under
this paragraph for areas-designated as
alluvial valley floors because of their
subirrigation characteristics, shall also
include, at a minimum, geohydrologic
data including observation well estab-
lishment for purposes of water level
measurements, ground water contour
maps, testing to determine aquifer
characteristics that affect waters sup-
plying the alluvial valley floors, well
and spring inventories, and water qual-
ity analyses describing seasonal vari-
ations over at least 1 full year, and
physical and chemical analysis of over-
burden to determine the effect of the
proposed mining and reclamation op-
erations on water quality. and quanti-
ty;

(v) Plans showing how the operation
will avoid, during mining and reclama-
tion, Interriuption, discontinuance or
preclusion of farming on the alluvial
valley floors unless the premining land
use has been undeveloped rangeland
which is not significant to farming and
will not materially damage the, quanti-
ty or quality of water in surface and
ground water systems that supply al-
luvial valley floors;

(vi) Maps showing farms -that could
be affected by the mining and, if any
farm Includes, an alluvial valley floor,
statements of the type and quantity of
agricultural activity performed on the
alluvial valley floor and' its relation-
ship to the farm's total agricultural

-activity including an economic analy-
sis.

(vii) Such other data as the regula-
tory authority may require.

(3) The surveys required by this
paragraph should identify ,those geo-
logic, hydrologic, and biologic charac-
teristics of the alluvial valley floor
necessary to support the essential hy-
drologic functions of an alluvial valley
floor. Characteristics which support
the essential: hydrologic functions and
which must be evaluated in 'a complete
application Include, but are not limit-
ed to:

(i) Characteristics supporting the
function of collecting water which in-
clude, but are not limited to-

(A) The amount and rate of runoff
and -a water balance analysis, with re-
spect to rainfall, evapotranspiration,
infiltration and ground water re-
charge;

(B) The relief,' slope, afid density of
the network of drainage 6hannels;

(C) 'The infiltration, permeability,
porosity and transmissivity of uncon-
solidated deposits of the valley floor
that either constitute the aquifer asso-
ciated with the stream or lie between
the aquifer and the stream; and

(D) Other factors that affect the in-
terchange of water between surface
streams and ground water systems, in-
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cluding the depth to ground water, the
direction of ground water flow, the
extent to which the stream and associ-
ated alluvial ground water aquifers
provide recharge to, or are recharged
by bedrock aquifers.

(ii) Characteristics supporting the
function of storing water which in-
clude, but are not limited to-

(A)- Surface roughness, slope, and
vegetation of the channel, flood plain,
and low terraces that retard the flow
of surface waters;

(B) Porosity,. permeability, water-
holding capacity, saturated thickness
and volume of aquifers associated with
streams, including alluvial aquifers,
perched aquifers, and other water
bearig zones found beneath valley
floors; and

(C) Moisture held in soils or the
plant growth medium within the allu-
vial valley floor, and the physical and
chemical properties of the subsoil that
provide for sustained vegetation
,growth or cover during extended peri-
rods of low precipitation.. -

(Iii) Characteristics supporting the
function of regulating the flow of
water which include, but are not limit-
ed to-

(A) The geometry and physical char-
acter of the valley, expressed In terms
of the longitudinal profile and slope of
the valley and the channel, the snuo-
sity of the channel, the cross-section,
slopes and proportions of the chan-
nels, flood plains and low terraces, the
nature and. stability of the stream
banks and the vegetation established
in the channels and along the stream
banks and flood plains;

.(B) The nature of surface flows as
shown by the frequency and duration
-of flows -of representative magnitude
'including low flows and floods; and

(C) The nature of interchange of
water between streams, their associat-
ed alluvial aquifers and any bedrock
aquifers as shown by the rate and
amount of water supplied by. the
stream to associated alluvial and bed-
rock aquifers (Le., recharge) and -by
the rates and amounts of water sup-
plied by aquifers to the stream (i.e.,
baseflow);

(iv) Characteristics which make
water available-and which include, but
are not limited to-

(A) The presence of land forms in-
cludiig flood plains and terraces suit-
able for agricultural activities;

(e) (1) No permit or permit revision
application for surface coal mining
and reclamiation operations on lands
located west of the one hundredth me-
ridian west longitude, shall be ap-
proved by the regulatory' authority,
unless the application demonstrates
and -the regulatory authority finds, in
writing, on the basis of information
set forth in the application that-

(i) The proposed operations would
not interrupt, discontinue, or preclude
farming on an alluvial valley floor,
unless the premining land use has
been undeveloped range land which is
not significant to farming 6n the allu-
vial valley floor, or unless the area of
an -affected alluvial valley floor Is
small and provides, or may provide,
negligible support for production ofone or more farms; .provided, however,
this subparagraph does not apply to
those lands which were Identified in a
reclamation plan approved by the
State prior to August 3, 1977, for any
surface coal mining and reclamation
operation, that, in the year preceding
August 3, 1977-

(A) Produced coal In commercial
quantities and was located within or'
adjacent to alluvial valley floors; or

(B) Obtained specific permit approV-
al by the State regulatory authority to
conduct surface coal mining and recla-
mation operations within an alluvial
valley floor.

(ii) The proposed operations would
not materially damage the quantity
and quality of water in surface and un-
derground water systems that supply
those.alluvial valley floors or portions
of alluvial valley floors which are-.

(A) Included In clause (1)(1) of this
paragraph (e); or

(B) Outside the permit area of an
existing or proposed surface coal
mining operation.

(iWi) The proposed operations would
be conducted in accordance with 30
'CFR 822 and all other applicable re-
'qufrements of the Act, this Chapter
and the regulatory program; and,

(iv) Any change In the land use df
the lands covered by the proposed
mine plan area from Its premining use
in or adjacent to alluvial valley floors
will not interfere with or preclude the
reestablishment of the essential hy-
drologic functions of the alluvial
valley floor.

(2) The significance of the Impact of
the proposed operations on farming
will be based on the relative impor-
tance of the vegetation and water of'
the developed grazed or hayed alluvial
valley floor area to the 'farm's produc-
tion, or any more stringent criteria es-
tablished by the regulatory authority
as suitable for site-specific protection
of agricultural activities in alluvial
'Valley floors. The effect of the pro-
posed operations on farming will be
concluded to be significant if they
would remove from production, over
the life of the mine, a proportion of
the farm's production that would de-
crease the expected annual Income
from agricultural activities normally
conducted at the farm.

(3) Criteria for determining whether
a surface coal mining operation will
materially, damage the quantity or
quality of waters subject to clauses
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(i)(ii) of this paragraph include, but
are not limited to-

(i) Potential increases in the concen-
tration of total dissolved solids of
waters supplied to an alluvial valley
floor, as measured by specific conduc-

-tance in millimhos, to levels above the
threshold value at which crop yields
decrease, as specified n Maas and
Hoffman, "Crop. Salt Tolerance-Cur-
rent Assessment," Table 1, "Salt Tol-
erance of Agricultural Crops," unless
the applicant demonstrates compli-
ance with paragraph (ii).

(A) Salt tolerances for agricultural
crops have been published by E.V.

-Maas and G.J. Hoffman, in a paper
titled "Crop Salt Tolerance-Current
Assessment" contained In The Journal
of The Irrigation and Drainage Divi-
sion, American Society of Civil Engi-
neers, pages 115 through 134, June,
1977. Table 1, giving threshold salinity
values is presented on pages 22
through 125.

(B) This publication is hereby inco-
porated by reference as it exists on the
date of adoption of this Part. Notices
of changes made to this publication
will be periodically published by the
Office of Surface Mining in the'FDER-
AL REGISTER. The Mas and Hoffman
publication is on file and available for
inspection at the OSM Central Office,
U. S. Department of Interior, South
Interior Building, Washington, D.C.
20240, at each OSM Regional Office,
and at the central office of State regu-
latory authorities located west of the
100th meridian, west longitude. Copies
of the publication may also be ob-
tained by writing to the above loca-
tions. A copy of this publication will
also be on file for public inspection at
the FEDERAL REGisTER Library, 1100 L
Street N.W., Washington, D.C. Incor-
poration by reference provisions ap-
proved by the Director of the Federal
Register on February 7, 1979. The Di-
rector's approval of this incorporation
by reference expires on February 7,
1980.

(ii) Potential increases in the con-
centration of total dissolved solids of
waters supplied to an alluvial valley
floor in excess of those incorporated
by reference in paragraph (I) shall not
be allowed unless the applicant dem-.
onstrates, through testing related to
the production of crops grown in the
locality, that the proposed operations
will not cause increases that will result
in crop yield decreases.

(iii) For types of vegetation not
listed in Maas and Hoffman as speci-
fied by the regulatory authority, based
upon consideration of observed corre-
lation between total dissolved solid
concentrations in water and crop yield
declines, taking into account the accu-
racy of the correlations.

(iv) Potential increases in the aver-
age depth to water saturated zones
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(during the growing season) located
within the root zone of the alluvial
valley floor that would reduce the
amount of subirrigation -land com-
pared to pre-mining conditions;,

(v) Potential decreases In surface
flows that would reduce the amount of
irrigable land compared to pre-mining
conditions; and

(vi) Potential changes n the surface
or ground water systems that reduce
the area available to agriculture as a
result of flooding or Increased satura-
tion of the root zone.

(4) For the purposes of this para-
graph, a farm Is one or more land
units on which agricultural activities
are conducted. A farm is generally
considered to be the combination of
land units with acreage and bound-
aries in existence prior to August 3,
1977, or, If established after August 3.
1977, with those boundaries based on
enhancement of the farm's agricultur-
al productivity and not related to sur-
face coal mining operations.

§ 785.20 Augering.
(a) This Section applies to any

person who conducts or Intends to
conduct surface coal mining and recla-
mation operations utilizing augering
operations.

(b) Any application for a permit for
operations covered by this Section
shall contain, In the mining and recla-
mation plan, a description 'of the au-
gering methods to be used and the
measures to be used to comply with 30
CFR 819.

(c) No permit shall be Issued for any
operations covered by this Section
unless the regulatory authority finds,
in writing, that In addition to meeting
all other applicable requirements of
this Subchapter, the operation will be
conducted In compliance with 30 CFR
819.

§ 785.21 Coal processing plants or support
facilities not located within the permit
area of a specified mine.

(a) This Section applies to any
person who conducts or Intends to
conduct surface coal mining and recla-
mation operations utilizing coal proc-
essing plants or support facilities not
within a permit area of a specific
mine. Any person who operates such a
processing plant or support facility
shall have obtained a permit from the
regulatory authority under the regula-
tory program In accordance with the
requirements of this Section.

(b) Any application for a permit for
operations covered by this Section
shall contain in the mining and recla-
mation plan, specific plans, including
descriptions, maps and cross.sections
of the construction, operation, mainte-
nance and removal of the processing
plants and associated support facili-
ties. The plan shall demonstrate that
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those operations will be conducted in
compliance with 30 CFR 827.

(c) No permit shall be Issued for any
operation covered by this Section,
unless the regulatory authority finds,
in writing, that, In addition to meeting
all other applicable requirements of
this Subchapter, the operations will be
conducted in compliance with the re-
quirements of 30 CFR 827.

§ 785.22 In situ processing activities.
(a) This Section applies to any

person who conducts or intends to
conduct surface coal mining and recla-
mation operations utilizing In situ
processing activities.

(b) Any application for a permit for
operations covered by this Section
Ahal1 be made according to all require-
ments of this Subchapter applicable to
underground mining activities. In ad-
dition, the mining and reclamation op-
erations plan for operations involving
In situ processing activities shall con--
taln information establishing how
those operations will be conducted in
compliance with the requirements of
30 CFR 828, including-

(1), Delineation of proposed holes
and wells and production zone for ap-
proval of the regulatory authority;,

(2) Specifications of drill holes and
casings proposed to be used;

(3) A plan for treatment, confine-
ment or disposal of all acid-forming,
toxic-forming or radioactive gases,
solids, or liquids constituting a fire,
health, safety or environmental
hazard caused by the mining and re-
covery process; and

(4) Plans for monitoring surface and
ground water and air quality, as re-
quired by the regulatory authority.

(c) No permit shall be issued for op-
erations covered by this Section,
unless the regulatory authority first
finds, In writing, upon the basis of a
complete application made in accord-
ance with Paragraph (b) of this Sec-
tion, that the operation will be con-
ducted in compliance with all require-
ments of this Subchapter relating to
underground mining activities, and 30
CFR 817 and 828.

PART 786-REVIEW, PUBLIC PARTICI-
PATION, AND APPROVAL OR DIS-
APPROVAL OF PERMIT APPLICA-
TIONS AND PERMIT TERMS AND
CONDITIONS

Sec
786.1 Scope.
786.2 Objectives.
786.4 Responsibilities.
786.5 Definitions.
786.11 Public notices of filing of permit ap-

pllcations.
786.12 Opportunity for submi ion of writ-

ten comments on permiat applIcations.
188.13 Right to file written objections.
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Sec.
786.14 Informal conferences.
786.15 Public avilability of information in

permit applications on file with the reg-
ulatory authority.

786.17 Review of perinit applications.
786,19 Criteria for permit approval or

denial.
788.21 Criteria for permit approval or

denial: Existing structures. -
786.23 Permit approval or denial actions.
786.25 Permit terms.
786.27 Conditions of permits: General and

right of entry.
786.29 Conditions of permits: Environ-

ment, public health, and safety.
Aurnoarr: Sees. 102, 201, 501 r 502, 503,

505, 506, 507, 508, 509, 510, 511; 513, 514, 515,
516, 517. and 522, Pub. I. 95-87 (30 U.S.C.
Sections 1201, 1202, 1211, 1251, 1252, 1253,
1254, 1255, 1256, 1257, 1258, 1259, 1260, 1261,"
1263, 1264, 1265, 1266, 1267, and 1272).

§ 786.1 Scope.
This Part establishes the minimum

requirements for the Secretary's ap-
proval of the provisions of regulatory
programs for-,

(a) Public participation in the
permit process;,

(b) The review of permit applica-
tions and decisions on these applica-
tions by the regulatory authority; and,

(c) Approval or disapproval of per-
mits to conduct surface coal mining
and reclamation operations and for
the terms and conditions of permits
issued.

§ 786.2 Objectives.
The objectives of this Part are to-
(a) Provide for broad and effective

public participation in the review of
applications and the issuance, or
denial of permits;.

(b) Ensure prompt and effective
review- of each permit application by
the regulatory authority; and,

(c) Provide the minimum require-
ments for the terms and conditions of
permits issued and the criteria for ap-
proval or denial of a permit.

§ 786.4 , Responsibilities.
(a) The State regulatory authority

has the responsibility to approve or
disapprove permits under an approved
State program. The Regional Director
has the responsibility to approve or
disapprove permits under a Federal
program.
I (b) The regulatory authority and
persons applying for permits under
regulatory programs shall involve the
public throughout the permnit process
of regulatory progiams.

(c) The regulatory authority shall
assure implementation of the require-
ments of this Part under regulatory
programs.
I (d) The applicant shall provide all
information in a complete permit ap-
plication for review by the regulatory
authority in accordance with this Part
and a regulatory program.
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§ 786.5 Definitions.
As used 'in 30 CFR 786.17(d) and

786.19(i)-
. Willful violation means an act or

omission which violates the Act, State,
or Federal laws or regulations, or indi-
vidual permit conditions, committed
by a person who intends the result
which actually occurs.

Irreparable damage to the environ-
ment means any damage to the envi-
ronment that cannot be or has not
been corrected by actions of the appli-
cant.

§ 786.11 Public notices of filing of permit
applications.

(a) An applicant for a permit shall
place an advertisement in a local news-
paper of general circulation in the lo-
cality of the proposed surface coal
mining and reclamation operations at
least once a week for four consecutive
weeks. The applicant shall place the
advertisement in the newspaper at the
same time the complete permit appli-
cation is filed with the regulatory au-
thority. The advertisement shall con-
tain, at a minimum, the following in-
formation:

(1) The name and business address
of the applicant; and,

(2) A map or description which
shall-

(i) Clearly show or describe towns,
rivers, streams, or other bodies of
water, local landmarks, and any other
information, including routes, streets,
or roads ard accurate distance mea-
surements, necessary to allow local
residents to readily identify the pro-
posed permit area;

(ii) Clearly show or describe the
exact location and boundaries of the
proposed permit area; -

(ill) State the name of the U.S. Geo-
logical Survey 7.5-minute quadrangle
map(s) which contains the area shown
or described; and -

(iv) If. a map is used, indicate the
north point.

(3) The location where a copy of the
application is available for public in-
spection under Paragraph (c) of this
Section; and

(4) The name and.address of the reg-
ulatory authority to which written
comments, 'objections, or requests for
informiE coiferences on- the applica-
tion may be submitted under Section

.786.12-786.14.
(5). If an applicant seeks a permit to

mine within. 100 feet of the outside
(right-of-way of a public road or to re-
locate a public road, a ccncise state-
ment describing the public road, the
particular part to be relocated, where
the, relocation is to occur, and the du-
ration of the relocation.

(b) Upon receipt of a complete appli-
-cation for a permit, the regulatory au-
thority shall issue written notification
,of-

(1) The applicant's intention to sur-
face mine a particularly described
tract of land;

(2) The application number;
(3) Where a copy of the application

may be inspected; and,
(4) Where comments on the applica-

tion may be submitted under Section
786.12 of this Part,

(c)'The written notifications shall be
sent to- (1) Federal, State and local
government agencies with Jurisdiction
over or an interest in the area of the
proposed operations, including, but
not limited to, general governmental
entities and fish and wildlife and his-
toric preservation agencies; •

(2) Governmental planning agencies
with jurisdiction to act with regard to
land use, air, or water quality planning
in the area of the proposed operations;

(3) Sewage and water treatment au-
thorities and water companies, either
providing sewage or water services to
users in the area of the proposed oper-
ations or having water sources or col-
lection, treatment, or distribution
facilities located in these areas; and

(4) The Federal or State governmen-
tal agencies with authority to issue all
other permits and licenses needed by
the applicant in connection with oper-
ations proposed in the application.

(d) (1) The applicant shall make a
full copy of his or her complete appli-
cation for a permit available for the
public to inspect and copy. This shall
be done by filing a copy of the applica-
tion submitted to the regulatory au-
thority with the recorder at the court-
house of the county where the mining
is proposed to occur, or if approved by
the Tegulatory authority, at another
equivalent public office, if it Is deter-
mined that that office will be more ac-
cessible to local residents than the
county courthouse.

(2) The applicant shall file the copy
of the complete application tinder
Paragraph (d)(1) of this Section by
the first date of newspaper advertise-
ment of the application. The applicant
shall file any subsequent revision of
the application with the public office
at the same time the revision is sub-
mitted to the regulatory authority.

§786.12 Opportunity for submission of
written comments on permit applica.
tions.

(a) Written comments on permit ap-
plications may be submitted to the
regulatory authority by the public en-
tities -to whom notification is provided
under Section 786.11(b), (c) with re-
spect to the effects of the proposed
mining operations on the environment
within their area of responsibility,

(b) These comments shall be submit-
ted to the regulatory authority in the
manner and within the reasonable
time provided for in the regulatory
program.
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(c) The regulatory authority shall
immediately transmit a copy of all
such comments for filing and public
inspection at the public office where
the applicant filed a copy of the appli-
cation for permit under Section
786.11(d). A copy shall also be trans-
mitted to the applicant.

§ 786.13 Right to file written objections.
(a) Any person whose interests are

or may be adversely affected'or an of-
ficer or head of any Federal, State, or
local government agency or authority
shall have the right to file written ob-
'jections to an initial or revised applica-
tion for a permit with the regulatory
authority, within 30 days after the last
publication of the newspaper notice
required by Section 786.11(a).

(b) The regulatory authority shall,
immediately upon receipt of any writ-
ten objections-

(1) Transmit a copy of them to the
applicant; and,
• (2) File a copy for public inspection
at the public office where the appli-
cant filed a copy of the application for
permit under SectioA 786.11(d).

§ 786.14 Informal conferences.
(a) Procedure for requests. Any

person, whose interests are or may be
adversely affected by the issuance of
the permit, or the officer or head of
any Federal, State or local govern-
ment agency or authority may, in writ-
ing, request that the regulatory au-
thority- hold an informal conference
on any application for a permit. The
request shall-

(1) Briefly summarize the issues to
be raised by the requestor at the con-
ference;

(2) State whether the requestor de-
sires to have the conference conducted
in the locality of the proposed mining
operations;

(3)- Be filed with' the regulatory au-
thority not later than 30 days after
the last publication of the newspaper
advertisement placed by the applicant
under Section 786.11(a).

(b) Except as provided in (c) below,
if an informal conference is requested
in accordance with Paragraph (a) of
this Section, the regulatory authority
shall hold an informal conference
within a reasonable time following the
receipt of the request. The informal
conference shall be conducted accord-
ing to the following:.

(1) If requested under Paragraph
(a)(2) of this Section, it shall be held
in thie locality of the proposed mining.

(2) The date, time, and location of
the informal conference shall be ad-
vertised by the regulatory authority in
a newspaper of general-circulation in
the locality of the proposed mine at
least two weeks prior to the scheduled
conference.
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(3) If requested, in writing, by a don-
ference requester in a reasonable time
prior to the conference, the regulatory
authority may arrange with the appl-
cant to grant parties to the conference
access to the mine plan area for the
purpose of gathering information rele-
vant to the conference.

.(4) The requirements of Section 5 of
the Administration Procedures Act, as
amended (5 U.S.C. 554), shall not
apply to the conduct of the informal
conference. The conference shall be
conducted by a representative of the
regulatory authority, who may accept
oral or written statements and any
other relevant information from any
party to the conference. An electronic
or stenographic record shall be made
of the conference proceeding, unless
waived by all the parties. The record
shall be maintained and shall be acces-
sible to the parties of the conference
until final release of the applicant's
performance bond or other equivalent
guarantee pursuant to Subchapter J.

(c) If all parties requesting the infor-
mal conference stipulate agreement
before the requested informal confer-
ence and withdraw their request, the
informal conference need not be held.

(d) Informal conferences held in ac-
cordance with this Section may be
used by the regulatory authority as
the public hearing required under 30
CFR 761.12(d) on proposed uses or re-
location of public roads.

§ 786.15 Public availability of Information
in permit applications on fie with the
regulatory authority.

(a) Information contained in permit
applications on file with the regula-
tory authority shall be open, upon
written request, for public inspection
and copying at reasonable times.

(1) Information pertaining to coal
seams, test borings, core samiplings, or
soil samples in permit applications
shall be made available for inspection
and copying to any person with an in-
terest which is or may be adversely af-
fected; and

(2) Information in permit applica-
tions which pertains only to the analy-
sis of the chemical and physical prop-
erties of the coal to be mined (except-
ing information regarding mineral or
elemental contents of such coal, which
are potentially toxic in the environ-
ment) shall be kept confidential and
not made a matter of public record;
and

(3) Information in the reclamation
plan ibortions of the application, which
is required to be filed with the regula-
tory authority only under Section 508
of the Act and which Is not on public
file pursuant to State law, shall be
held in confidence by the regulatory
authority upon the written request of
the applicant.
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(b) The regulatory authority shall
provide for procedures to maintain in-
formation required to be kept confi-
dential under Paragraph (a) separate-
ly from other portions of the permit
application. This information shall be
clearly identified by the applicant and
submitted separately from other por-
tions of the application.

§ 786.17 Review of permit applications
(a)(1) The regulatory authority shall

review the complete application and
written comments, written objections
submitted, and records of any infor-
mal conference held under 30 CFR
786.12-786.14.

(2) The regulatory authority shal
determine the adequacy of the fish
and wildlife plan submitted pursuant
to 30 CFR 780.16 or 30 CFR 784.20, in
consultation with State and Federal
fish and wildlife management and con-,
servation agencies having responsibil-
ities for the management and protec-
tion of fish and wildlife or their habi-
tats which may be affected or impact-
ed by the proposed surface coal
mining and reclamation operations.

(b) If the regulatory authority de-
cides to approve the application, it
shall require that the applicant file
the performance bond or provide
other equivalent guarantee before the
permit is issued, in accordance with
the provisions of Subchapter J of this
Chapter.

(c) If the regulatory authority deter-
mines from either the schedule sub-
mitted as part of the application
under 30 CFR 778.14(c) or 782.14(c), or
from other available information, that
any surface mining operation owned
or controlled by the applicant is cur-
rently in violation of any law, rule, or
regulation of the.United States, or of
any State law, rule, or regulation en-
acted pursuant to Federal law, rule, or
regulation pertaining to air or water
environmental protection, or of any
provision of the Act, the regulatory
authority shall require the applicant,
before the Issuance of the permit, to
either-

(1) Submit to the regulatory author-
ity reviewing the application, proof
which is satisfactory to the regulatory
authority, department, or agency -
which has Jurisdiction over such viola-
ton, that the violation-

(1) Has been corrected, or
(il) Is in the process of being correct-

ed; or
(2) Establish to the regulatory au-

thority reviewing such application
that the applicant has filed qnd is
presently pursuing, in good faith, a
direct administrative or judicial appeal
to contest the validity of that viola-
tion. If the administrative or Judicial
hearing authority either denies a stay
applied for in the appeal or affirms
the violation, then any surface coal
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mining operations being conducted
under a permit issued according to
this paragraph shall be Immediately
terminated, unless and until the provi-
sions of Paragraph (c)(1) above are
satisfied.

(d) Before any final determination
by the regulatory authority that the
applicant, or the operator specified in
the application, controls or has con-
trolled mining operations with a dem-
onstrated pattern of willful violation
of the Act of such nature, duration,
and with such resulting irreparable
damage to the environment that indi-
cates an intent not to comply with the
provisions of the Act, the applicant or
operator shall be afforded an opportu-
nity for an adjudicatory hearing on
the determination as provided for in
the regulatory program. Such hearing
shall be conducted pursuant'to Section
' 787.11. '"

§ 786.19 Criteria for permit approval or
denial.

No permit or revision application
shall be approved, unless the applica-
tion affirmatively demonstrates and
the regulatory authority finds, in writ-
ing, on the basis of information set
forth in the application or from infor-
mation otherwise available, 'which is
documented in the approval and made
available to the applicant, that-

(a) The permit application is accu-
rate and complete and that all require-
ments of the Act, this Chapter, and
the regulatory program have been
complied with.

(b) The applicant has demonstrated
that surface coal mining and reclama-
tion 6perations, as required by the
Act, this Chapter, and the regulatory
program, can be feasibly accomplished -
under the miring and reclamation, op-
erations plan contained in the applica-
tion.

(c) The assessment of the probable
cumulative impacts of all anticipated
coal mining in the general area on the
hydrologic balance, as described in 30
CFR 780.21(c)'or 784.14(c), has been
made by the regulatory authority, and
the operations proposed under the ap-.
plication have been designed to pre-
vent damage to.the hydrologic balance
outside the proposed mine plan area.

(d) The proposed ermit area is:
(1) Not included-within an area des-'

ignated unsuitable for surface coal
mining operations under 30.CFR 764,
765, or 769; or

(2) Not within an area under study
for c4esignation as unsuitable for sur-
face coal mining operations in an ad-
ministrative proceeding begun -under
30 CFR 764, 765, or 769, unless the ap-
plicant demonstrates that, before Jan-
uary 4, 1977, he or she has made sub-
stantial legal and financial commit-
ments in relation to the operation for
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which he or she is applying for a
permit; or,

(3) Not on any lands subject to the
prohibitions or limitations of 30 CFR
761.11(a), (f), or (g); or

(4) Not within'100 feet of the outside
right-of-way line of any public road,
except as provided for in 30 CFR
761.12(d); or

(5) Not -within 300 feet from any oc-
cupied dwelling, except as provided for
in 30 CFR 761.11(e) and 761.12(e).

(e) The proposed operations will not
-adversely affect any publicly-owned
parks or places included or eligible for
listing in the National Register of His-
toric Places, except as provided for in
30 CFTR 761.11(c).

(f) For operations involving the sur-
face mining of coal where the private
mineral estate to be mined has been
severed 'from the private surface
estate, the applicant has submitted to
the regulatory authority the documen-
tation required under 30 CFR
778.15(b) or 782.15(b).

(g) The applicant has either-
(1) Submitted the proof required by

Section 786.17(c)(1); or -
(2) lkade the demonstration required

by Section 786.17(c)(2).
(h) The applicant has submitted

proof that all reclamation fees re-
quired by Subchapter R of this Chap-
ter have'been paid.

(i) The applicant or the operator, if
other than the applicant, does not
control and has not controlled mining
,operations with a demonstrated pat-
tern of willful violations. of the Act of'
such nature, duration, and with such
resulting irreparable damage to the
environment as to indicate an intent
not to comply with the provisions of,
the Act.

() Surface coal mining and reclama-
tion operations to be performed under
the permit will not be inconsistent
with other such operations anticipated
to be performed in areas adjacent to
the proposed permit area.

(k) -The applicant will submit the
performance bond or other equivalent
guarantee required under Subehapter
J and the regulatory program;, prior to
the issuance of the permit.

-(1) The applicant ha, with respect to
both prime'-farmland and alluvial
valley floors obtained either a nega-

- tive determination or satisfied the re-
quirements of 30 CFR 785.17 and
785.19.
(m) The proposed postmining land

use of the permit area has been ap-
proved by the regulatory authority in
accordance with the requirements of
30 CPR 816.133 or 817.133.

(n) The regulatory authority has
made all specific approvals required
under Subchapter K of this Chapter.
(o) The regulatory authority has

found that. the activities would not
affect the continued existence of en-

dangered or threatened species or
result in the destruction or adverse
modification of their critical habitats
as determined under the Endangered
Species Act of 1973 (16 USC Sec. 1531
et seq.).

§ 786.21. Criteria for permit approval or
denial: Existing structures.

(6.) No application for a permit or re-
vision which proposes to use an exist-
ing structure in connection with or to
facilitate the proposed surface coal
mining and reclamation operation
shall be approved, unless the applicant
demonstrates and the regulatory au-
thority finds, in writing, on the basis
of information set forth in the com-
plete application that-

(1) If the applicant proposes to use
an existing structure In accordance
with exemption provided in 30 CFR701.11(c)(1)(i)-

(i) The structure meets the perform-
ance standards of the act and Sub-
chapter K of this Chapter; and

(ii) No significant harm to the envi-
ronment or public health or safety will
result from use of the structure.

(2)(i) If the applicant proposes to
use an existing structure in accordance
with the exemption provided in701.11(c)(1)(ii),

(A) The structure meets the per-
formance standards of the act and
Subchapter B of this Chapter;

(B) No significant harm to the env-
ronment or public health or safety Will
result from use of the structure; and

(C) The performance standards of
Subchapter B of this Chapter are at
least as stringent as the performance
standards of Subchapter X of this
Chaptei.

(ii) If the regulatory authority finds
that the structure meets the criteria
of Paragraphs. (b)(1)(i)and (ii) of this
Section, but does not meet the crite-
rion of Paragraph (b)(1)(ii) of this
Section, the regulitory authority shall
require the applicant to submit a com-
pliance plan for modification or recon-
struction of the structure and shall
find prior to the issuance of the
permit that-

(A) The modification or reconstruc-
'tion of the structure will bring the
structure into compliance with the
design and performance standards of
Subchapter K of this Chapter as soon
as possible, but not later than six
months after Issuance of the permit;

(B) The risk of harm to the environ-
ment or to public health or safety Is
not significant during the period of
modification or reconstruction; and

(C) The applicant will monitor the
structure to determine compliance
with the performance standards of
Subehapter K of this Chapter.

(b) Should the regulatory authority
find that the existing structure cannot
be reconstructed without causing sig-
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nificant harm to the environment or
public health -or -safety, the applicant
will be required to abandon the exist-
ing structure. The structure shall not
be used for or to facilitate surface coal
mining operations after the effective
date of issuance of the permanent reg-
ulatory program permit. Abandon-
ment of the structure shall proceed on'
a schedule approved by the regulatory
authority, in compliance with 30 CFR
816.132 or 817.132.

§ 786.23 Permit approval or denial ac-
tions.

(a) The regulatory authority shall
approve, require modification of, or
deny all applications for permits
under regulatory programs on the
basis of-

(1) Complete applications for per-
mits and revisions or renewals thereof;

(2) Public participation as provided
for in this Subchapter,

(3) Compliance with any applicable
provisions of 30 CPR 785; and

(4) Processing and review of applica-
tions as required by this Part.

(b) The regulatory authority shall
take action as required under Para-
graph (a) of this Section, within the
following times-

(l) Initiation of regulatory pro-
grams. Except as provided for in Para-
graph (b)(3) of this Section and 30
CFR 771.13, a complete application
submitted to the regulatory authority
within the time required by 30 CFR
771.21(a)(1) shall be processed by the
regulatory authority so that an appli-
cation is approved or denied-

(i) Within eight months after the
date of appiroval of a regulatory pro-
gram, unless a State or its regulatory
authority is specifically enjoined from
submitting a State program, or the
regulatory authority is specifically en-
joined from implementing a regula-
tory program but inno case later than
February 3, 1981; and,

(ii) If an informal conference has
been held pursuant to 30 CFR 786.14,
within 60 days from the close of the
conference.

(2) Subsequent operation of regula-
tory programs. Except as provided for
in Paragraph (b)(3) of this Section, a
complete application submitted to the
regulatory authority after the time re-
quired In 30 CFR 771.21(a)(1) and in
accordance with 30 CFR 771.21(b)
shall be processed by the regulatory
authority, so that an application is ap-
proved or denied within the following
times:

(i) If an informal conference has
been held under Section 786.14, within
60 days of the close of the conference;
or

i) If no informal conference has
been held under 30 CFR 786.14, then
within a reasonable time after the re-
ceipt by the regulatory authority of
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the complete application. The regula-
tory authority shall determine the
time for processing and shall establish
provisions for the processing time In
the regulatory program, taking into
account-

(I) The time needed for proper inves-
tigation of the proposed permit and
adjacent areas;

(ii) The complexity of the applica-
tion; and

(iii) Whether written objections to
or comments on the complete applica-
tion have been filed with the regula-

"tory authority.
(3) Notwithstanding any of the fore-

going provisions of this Section, no
time limit under the Act or this Sec-
tion requiring the regulatory authori-
ty to act shall be considered expired
from the time the regulatory authori-
ty initiates a proceeding under 30 CFR
786.17(d) until the final decision of the
hearing body.

(c) If an informal conference is held
under Section 786.14, the regulatory
authority shall give its written find-
Ings to the permit applicant and to
each person who Is a party to the.con-
ference, approving, modifying or deny-
Ing the application in whole, or in
part, and stating the specific reasons
therefor in the decision.

(d) If no such informal conference
has been held, the regulatory authori-
ty shall give its written findings to the
permit applicant, approving, modify-
ing or denying the application in
whole, or in part, and stating the spe-
cific reasons in the decision.

(e) Simultaneously, the regulatory
authority shall-

(1) Give a copy of its decision to:
(i) Each person and government-offl-

cial who filed a written objection or
comment with respect .to the applica-
tion; and

(ii) The Regional Director together
with a copy of any permit issued, If
the regulatory authority is a state
agency, and

(2) Publish a summary of its decision
ifi a newspaper or similar periodical of
general circulation in the general area
of the proposed operation.

f) Within 10 days after the granting
of a permit, including the filing of the
performance bond or other equivalent
quarantee which complies with Sub-
chapter 3 of this Chapter, the regula-
tory authority shall notify the local
government officials In the local politi-
cal subdivision in which the area of
land to be affected is located that a
permit has been issued and shall de-
scribe the location of the lands within
the permit area.

§ 786.25 Permit terms.
(a) Each permit shall be issued for a

fixed term not to exceed 5 years. A
longer fixed permit term may be
granted, If-
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(1) The application is full and com-
plete for the specified longer term;
and

(2) The applicant shows that a speci-
fied longer term Is reasonably needed
to allow the applicant to obtain neces-
sary financing of equipment and the
opening of the operation, and this
need is confirmed, in writing, by the
applicant's proposed source for the fi-
nancing.

(b) (1) A permit shall terminate, if
the permittee has not begun the sur-
face coal mining and reclamation oper-
ation covered by the permit within 3
years of the issuance of thapermit.

(2) The regulatory authority may
grant reasonable extensions of time
for commencement of these oper-
ations, upon receipt of a written state-
ment showing that such extensions of
time are necessary, if-
(1) Litigation precludes the com-

mencement or threatens substantial
economic loss to the permittee, or

(if) There are conditions beyond the
control and without the fault or negli-
gence of the permittee.

(3) With respect to coal to be mined
for use in a synthetic fuel facility or
specified major electric generating fa-
cility, the permittee shall be deemed
to have commenced surface mining op-
erations at the time that the construc-
tion of the synthetic fuel or generat-
ing facility Is initiated.

(4) Extensions of time.granted by
the regulatory authority under this
paragraph shall be specifically set
forth in the permit and notice of the
extension shall be made to the public.
(c) Permits may be suspended, re-

voked, or modified by the regulatory
authority, in accordance with 30 CFR
7185.13, 785.15, 785.16, 785.18, 788.11,
and Subchapter L of this Chapter.

§786.27 Conditions of permits General-.
and right of entry.

Each permit Issued by the regula-
tory authority shall ensure that-

(a) Except to the extent that the
regulatory authority otherwise directs
in the permit that specific actions be
taken, the permittee shall conduct all
surface coal mining and reclamation
operations as described in the com-
plete application; and,

(b) The permittee shall allow the au-
thorized representatives of the Secre-
tary, including, but not limited to, in-
spectors and fee compliance officers,
and the State regulatory authority,
without advance notice or a search
warrant, upon presentation of appro-
priate credentials, and without delay,
to-

(1) Have the rights of entry provided
for in 30 CPR 840.12 and 842.13; and,

(2) Be accompanied by private per-
sons for the purpose of conducting an
inspection in accordance with 30 CFPR
842, when the inspection Is in response
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to an alleged violation reported to the
regulatory authority by the private
person.

(c) The permittee shall conduct sur-
face coal mining and reclamation oper-
ations only on those lands specifically
designated on the maps -submitted
under 30 CPR 779-780 or 783-784 and
approved for the term of the permit
and which are subject to the perform.
ance bond or other equivalent guaran.
tee in effect pursuant to'Subchapter J.

§ 786.29 Conditions of permits: Eniron.
ment, public health, and-safety.

Each permit issued by the regula.
tory authority shall ensure and con.
tain specific conditions requiring that
the-

(a) Permittee shall take all possible
steps to minimize any adverse impa~t
to the environment or public health
and safety resulting from noncompil-
ance with any term or condition of the
permit, including, but not limited to:

(1) Any accelerated or additional
monitoring necessary to determine the
nature and extent 'of noncompliance
and the results of the noncompliance;

(2) Immediate implementation ol
measures necessary to coniply; and

(3) Warning, as soon as possible
after learning of such noncompliance,
any person whose-health and safety Is
in imminent danger due to the non-
compliance.

(b) The 'permittee shall dispose of
solids, sludge, filter backwash, or pol-
lutants removed in the course of treat-
ment or control of waters or emissions
to the air in the manner required by
Subchapter K of this" Chapter, the
regulatory program,' and which pre-
vents violation of any other applicable
State or Federal law.

(c) The permittee shall conduct Its
operations-

(1) In accordance with any measures
specified in the permit as necessary to
prevent significant, imminent environ-
mental harm to the health or safety of
the public; and,

(2) Utilizing any methods specified
in'the permit by the regulatory au-
thority in approving alternative meth-
ods of compliance with the perform-
ance standards of the Act and the reg-
ulatory program, in accordance with
the provisions of the Act, 30 CFR
786.19(m), and Subchapter IK.

PART 787--ADMINISTRATIVE AND
JUDICIAL REVIEW OF DECISIONS
BY REGULATORY AUTHORITY ON
PERMIT. APPLICATIONS

See.
787.1 Scope. ,

787.2 Objectives.
787.11 Administrative review.
787.12 Judicial review.

* AuTHORrr: Secs. 102, 201, 501, 503, 504,
506, 511, 512, 514, and 526, Pub. I 95-87 (30
U.S.C; Sections 1202, 1211, 1251,-1253. 1254,

_ 1256,1261, 1263, 1264 and 1276).

§ 787.1 Scope.
-This Part provides the minimum re-
quirements for the Secretary's approv-
al of regulatory program provisions

. for administrative and judicial review

. of coal expl6ration approval applica-
tions and permit decisions by the regu-
latory authority, or the failure of the

- regulatory authority to act on applica-
tions for coal exploration.approval. or

. permits.

*§ 787.2 Objectives.
The objectives of this Part are to

provide for timely and thorough
review by administrative and judicial
bodies under regulatory programs on
'decisions of and failures to act by reg-
ulatory authorities under this Sub-.
chapter.

S§ 787.11 Administrative review.
(a) Within 30 days after the appli-

cant or permittee is notified of the
- final decision of the regulatory au-

thority, concerning the application for
a permit, revision or renewal thereof,
permit, application for transfer, sale,
or assignment of rights, or concerning
an application for coal exploration
under 30 CFR 776.14, the applicant,

* permittee or any person with an inter-
est which is or may be adversely af-
fected may request a hearing on the
reasons for the final decision In ac-
cordance with this Section.

(b) State programs.
(1) The regulatory authority shall

commence the hearing-within 30 days
of-such request. This hearing shalLbe
of record, adjudicatory in nature, and
no person who presided at an informal
conference under 30 CPR 786.14 shall
either preside at the hearing, or'par-
ticipate in the decision following the
hearing, or in any administrative
appeal therefrom. "

(2) The regulatory authority may,
* under such conditions as it may pre-

scribe, grant such temporary relief as
It deems appropriate, pending final de-
termination of the proceeding, if:-(I) All parties to the proceeding have
been notified and given an opportuni-
ty to be heard on a request for tempo-
rary relief;
.(ii) The person requesting that relief
shows'that there is a substantial likeli-
hood that he or she will prevail on the
merits of the final determination of
the proceeding; and

(iI) The relief is not to affect ad-
versely the public health or safety, or
cause significant, imminent environ-
mental harm-to land, air, or water re-
sources; and

(iv) The relief sought is not the issu-
ance of a permit where a permit has

been denied, in whole or in part, by
the regulatory authority.

(3)(i) For the purpose of such hear-
ing, the hearing authority may admin-
ister oaths and affirmations, subpoena
witnesses written, or printed materi-
als, compel attendance of witnesses or
production of those materials, compel
discovery, and take evidence, includ-
ing, but not limited to, site inspections
of the land to be affected and other
surface coal mining and reclamation
operations carried on by the applicant
in the general vicinity of the proposed
operations.

(i) A verbatim record of each public
hearing required by this Section shall
be made, and a transcript made availa-
ble on the motion of any party or by
order of the hearing authority,

(iI) Ex parte contacts between rep-
resentatives of the parties before the
hearing authority and the hearing au-
thority shall be prohibited.

(4) Within 30 days after the close of
the record, the hearing authority shall
issue and furnish the applicant, and
each person who participated in the
hearing, with the written findings of
fact, conclusions of law, and order of
the hearing authority with respect to
the appeal.

(5) The burden of proof at such
hearings shall be on the party seeking
to reverse the decision of the regula-
tory authority.

, (c) Federal and Federal Lands Pro-
grams.

All hearings on applications for per-
mits, revisions, renewals thereof, per-
mits, applications for transfer, sale or
assignment of rights granted under
permits, and applications for coal ex-
ploration approval shall be of record
and governed by 5 U.S.C. Section 554
and 43 CFR Part 4.

§ 787.12 Judicial review.
(a) Any applicant or any person with

an interest which is or may be adverse-
ly affected and who has participated
in the administrative proceedings as
an objector shall have the right to
appeal as provided in Paragraph (b) of
this Section, if-

(1) The applicant or person is ag-
grieved by the decision of the hearing
authority In an administrative review
proceeding conducted pursuant to Sec-
tion 787.11,; or,

(2) Either the regulatory authority
or the hearing authority for adminis-
trative review under Section 787.11
falls to act within time limits specified
in the Act, this Subchapter, or the reg-
ulatory program, whichever applies,

(b) (1) State programs, Action of the
regulatory authority or hearing au-
thority Identified in Paragraph (a) of
this Section shall be subject to Judicial
review by a court of competent juris-
diction, as provided for in the State
program, but the availability of such
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review shall not be construed to limit
the operation of the rights established
in Section 520 of the Act.

(2) Federal programs and Federal
lands programs. The action of the reg-
ulatory authority or hearing authority
identified in Paragraph (a) of this Sec-
tion is subject to-judicial review by the
United States District Court for the
district in which the coal exploration
or surface coal mining and reclama-
tion operations is or would be located,
in the time and manner provided for
i n Section 526 (a)(2) and (b) of the
Act. The availibility of such review
shall not be considered to limit the op-
erations of rights established in Sec-
tion 520 of the Act.

PART 788-PERMIT REVIEWS, REVI-
SIONS, AND RENEWALS, AND
TRANSFER, SALE, AND ASSIGN-
MENT OF RIGHTS GRANTED UNDER
PERMITS

Sec.
788.1 Scope.
788.2 Objectives.
788.3 Responsibilities.
788.5 Definitions.
788.11 Regulatory authority review of out-

standing permits.
788.12 Permit revisions.
788.13 Permit renewals: General require-

ments.
788.14 Permit renewals Applications.
788.15 Permit renewals: Terms.
788.16 Permit renewals Approval or

denial-.
788.17 Transfer, assignment, or sale of

permit rights: General requirements.
788.18 Transfer, assignment, or sale of

permit rights* Qbtaining approval.
788.19 Requirements for new permits for

persons succeeding to rights granted
under a permit.

Auzaoa :. -Sees. 101, 102, 201, 501, 503,
504,506, 507, 508, 509, 510, 511,513,514, 515,
516, 517, 519, 521, 522(e) and 526(f), Pub. L.
95-87 (30 U.S.C. Sees. 1202, 1211, 1251, 1253,
1254, 1256, 1257, 1258, 1259, 1260. 1261, 1263,
1264, 1265, 1266, 1269, 1271, 1272(e) and
1276(f)).

§ 788.1 Scope.
This Part establishes the minimum

requirements for the Secretary's ap-
proval of regulatory program provi-
sions for-

(a) Revisions to and affirmative peri-
odic review of permits previously
issued by the regulatory authority;,

(b) Renewal of permits previously
issued by the regulatory authority;,
and

(c) Transfer, sale, or assignment of
rights granted under permits previous-
ly issued by the regulatory authority.

§.788.2 Objectives.
The objectives of this Part are to-
(a) Provide procedures for the regu-

latory authority to review, revise, and
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renew permits under a regulatory pro-
gram; and

(b) Provide procedures for transfer,
sale, or assignment of rights granted
in permits under a regulatory pro-
gran-

§ 788.3 Responsibilities.
The regulatory authority shall-
(a) Ensure that permits are revised

prior to changes in surface coal mining
and reclamation operations;

(b) Ensure that all permits are regu-
larly reviewed to determine that sur-
face coal mining and reclamation oper-
ations under these permits are con-
ducted in compliance with the Act,
this Chapter, and the regulatory pro-
gram;

(c) Effectively review and act on ap-
plications to renew existing permits, in
a timely manner, to ensure that sur-
face coal mining and reclamation oper-
ations continue, if they comply with
the Act, this Chapter, and the regula-
tory program; and,

(d) Ensure that no person conducts
surface coal mining and reclamation
operations, through the transfer, sale,
or assignment of rights granted under
permits, -without the prior approval of
the regulatory authority.

§ 788.5 Definitions.
As used in Sections 788.17 through

788.19-
Successor in interest means any

person who succeeds to rights granted
under a permit, by transfer, assign-
ment, or sale of those rights.
. Transfer, assignment, or sale of
rights means a change in ownership or
other effective control over the right
to conduct surface coal mining oper-
ations under a permit issued by the
regulatory authority.

§788.11 Regulatory authority review of
outstanding permits.

(a) (1) The regulatory authority
shall review each permit Issued and
outstanding under an approved regula-
tory program during the term of the
permit. This review shall occur not
later than the middle of the permit
term and as required by 30 CFR
785.13, 785.14, 785.16, and 785.18.

(2) For permits of longer than five
year terms, a review of the permit
shall be no less frequent than the
permit midterm or every live years,
whichever is more frequent.

(b) After this review, the regulatory
authority may, by order, require rea-
sonable revision or modification of the
permit provisions to ensure compli-
ance with the Act, this Chapter, and
the regulatory program.

(c) Copies of the decision of the reg-
ulatory authority shall be sent to the
permittee.

(d) Any order of the regulatory au-
thority requiring revision or modiflca-

15383

tlon of permits shall be based upon
written findings and shall be subject
to the provisions for administrative
and Judicial review of 30 CPR 787.

§ 783.12 Permit revisions.
(a) A revision to a permit shall be

obtained-
(1) For changes in the surface coal

mining or reclamation operations de-
scribed in the original application and
approved under the original permit,
when such changes constitute a sig-
nificant departure from the method of
conduct of mining or reclamation op-
erations contemplated by the original
permit. Each regulatory authority
shall provide parameters in the regula-
tory program to determine what
changes shall constitute significant de-
partures as used herein.

(2) When required by an order
issued under 30 CPR '88.11;

(3) In order to continue operation
after the cancellation or material re-
duction of the liability insurance
policy, capability of self-insurance,
performance bond, or other equivalent
guarantee upon which the original
permit was issued; or

(4) As otherwise required under the
regulatory program.

(b) The application for revision shall
be filed in accordance with the follow-
ing"

(1) The permittee shall submit the
application to the regulatory authori-
ty within the time provided for by 30
CFR 771.21(b)(3);

(2) The scale or extent of permit ap-
plication information requirements
and procedures, including notice and
hearings, applicable to revision re-
quests shall be as provided in the par-
ticular regulatory program. Any appli-
cation for a revision Which proposes
significant alterations in the oper-
ations desprbed in the materials sub-
mitted in the application for the origi-
nal permit under 30 CFR 778, 779, 780,
781, 782, 783, or 785 or n the condi-
tions of the original permit, shall at a
mnimltum, be subject to the require-
ments of 30 CFR 786 and 787.

(c) The regulatory authority shall
approve or disapprove the complete
application for revision, in accordance
with the requirements of 30 CFR 786,
within a reasonable time as estab-
lished in the particigar regulations for'
the regulatory program.

(d) Any extensions to the area cov-
ered by a permit, except for incidental
boundary revisions, shall be made by
application for a new permit and shall
not be approved under this Part.

§783.13 Permit renewals: General require-
menta.

(a) Any valid, existing permit issued
pursuant to a regulatory program
shall carry with It the right of succes-
sive renewal upon expiration of the
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term of the permit, in accordance with
Sections 788.14-788.16. Successive re-
newal shall be available only for those
areas which were specifically approved
by the regulatory authority on the ap-
plication for the existing permit as
within the boundaries of the permit.

(b) Permit renewal shall not be
available for conducting surface c6al
mining and reclamation operations on
lands beyond the boundaries of the
permit area approved under the-exist-
ing permit. Approval of permits to
conduct operations on these lands, in-
cluding, but not limited to, any re-
mainder of the mine plan area de-
scribed in the application for the ex-
isting permit, shall be obtained in ac-_
cordance with Section 788.14(bX2).

§ 788.14 Permit renewals: Completed ap-
plications..

(a) Contents. Complete applications
for renewals of a permit shall be made
within the time prescribed-by 30 CFR
771.21(b)(2). Renewal applications
shall be in a form and with contents
required by the regulatory authority
under the regulatory program and in
accordance rith Paragraph (b)(2) of
this Section,. including at a minimum,
the following

(1) A statement of the name and ad-
dress of the permittee, the term of the
renewal requested, the permit number,
and a description of any changes' to
the matters set forth in the original
application for a permit or prior
permit renewal;

(2) A copy of the newspaper notice
and proof of publication of same
under30 CPR 786.11(a); and,

(3) Evidence that liability insurance
policy or adequate self-insurance
under 30 CFR 806.14 will be provided
by the applicant for the proposed
period of renewal.

(b) Processing and review.
(1) Complete applications for renew-

al shall be subject to the requirements
of public notification and participation
contained in 30 CFR 786.11-786.14.

(2) If a complete application for re-
newal of a permit includes aproposal
to extend the mining and reclamation
operation beyond the boundaries au-
thorized in the existing permit, the
portion of the complete application
for renewal of a valid permit which ad-
dresses any new land areas shall be
subject to the full standards applica-
ble to new permit applications under
the Act, 30 CFR 771, 778, 779, 180, 782,
783, 784," 785, 786, 787, 788, and 789,
Subchapter J of this Chapter, and the
regulatory program.

(3) If the surface coal mining recla-
mation operations authorized under
the original permit were not subject to
the standards contained in' Sections
510(b)(5) (A) and (B) of the Act and
Section 785.19 of this Subchapter, be-
cause the permittee complied with the
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exceptions to Section 510(b)(5) of the
Act, the portion of the application for
renewal of the permit which addresses
any new land areas previously identi-
fied in the reclamation plan submitted
pursuant to 30 CFR 780 or 784 for the
original permit shall not be subject to
the standards contained in Sections
501(b)(5) (A) and (B) of the Act and
Section 785.19 of this Subchapter.

(4) Before finally acting to grant the
permit renewal, the regulatory author-
ity shall require any additonal per-
formance bond needed by the permit-
tee to comply with the requirements
of Section 788.16(a)(41 to be filed with
the regulatory authority.

§ 788.15 Permit renewals: Terms.
Any permit renewal shall be for a

term not to exceed the period of the
original permit established under 30
CFR 786.25.
§.788.16 Permit renewals: Approval or

denial.
(a) The regulatory authority shall,

upon the basis of a complete applica-
tion for renewal and completion of all
procedures required under Sections
788.14-788.15, issue a renewal of a
permit, unless it is established and
written findings by the regulatory au-
thority are made thatz-

(1) The terms and conditions of the
existing permit are not being satisfac-
torily met; -

(2) The present surface coal mining
-and. reclamation operations are not in
compliance with 'the environmental
protection standards under the Act,
Subchapter K of this Chapter, and the
regulatory program;

(3) The requested renewal substan-
tialy jeopardizes the operator's con-
tinuing responsibility to comply with
the Act, this Chapter and the regula-
tory program on existing permit areas;

(4) The operator has not provided
evidence that any performance bond
required to be in effect for the oper-
ations will continue in full force and
effect for the proposed period of re-
newal, as well as any additional bond
the regulatory authority might re-
quire pursuant to Subchapter J of this
Chapter, or,

(5) Any additional- revised or updat-
ed information required by the regula-
tory authority has not been provided
by the applicant.

(b) In determining whether to ap-
prove or deny a renewal, the burden
shall be on the opponents of renewal.

(c) The regulatory0 autiority shall
send copies of Its decision to'the appli-
cant, any persons who filed objections
or comments to the renewal, and to
any persons who were parties to any
informal conference -held on the
permit renewal.

(d) Any person having an interest
which is or may be adversely affected

by the decision of the regulatory au-
thority shall have the right to admin-
istrative and judicial review set forth
in 30 CFR 787.

§ 788.17 Transfer, assignment, or sale of
permit rights: General requirements.

No transfer, assignment, or sale of
the rights granted under any permit
issued pursuant to a regulatory pro-
gram shall be made without the prior
written approval of the regulatory au-
thority, in accordance with Sections
788.17-788.19.

§ 788.18 Transfer, assignment, or sale of
permit rights: Obtaining approval.

(a) Any person seeking to succeed by
transfer, assignment, or sale to the
rights granted by a permit issued
under a regulatory program shall,
prior to the date of such transfer, as-
signment or sale-

(1) Obtain the performance bond
coverage of the original permittee by

(i) Obtaining transfer of the original
bond;

(i1) Obtaining a written agreement
with the original permittee and all
subsequent successors in interest (if
any) that.the bond posted by the origi-
nal permittee and all successors shall
continue in force on all areas affected

. by the original permittee and all sud-
cessors, and supplementing such previ-
ous bonding with such additional bond
as may be required by the regulatory
authority. If such an agreement is
reached, the regulatory authority may
authorize for each previous successor
and the original permittee the release
of any remaining amount of bond in
excess of that required by the agree-
ment;

(ill) Providing sufficient 'bond to
cover the original permit in Its entire-
ty from inception to completion of rec-
lamation operations; or

(iv) Such other methods as would
provide that reclamation of all areas
affected by the original permittee Is
assured under bonding coverage at
least equal to that of the original per-
mittee; and

(2) Provide the regulatory authority
with an application for approval of
such proposed transfer, assignment, or
sale, including-

"(i) The name and address of the ex-
isting permittee;

(i) The name and address of the
person proposing to succeed by such
transfer, assignment, or sale and the
name and address of.that person's
resident agent;

(Ill) For surface mining activities,
the same information as is required by
30 CPR 778.13, 778.14, 778.15,
778.16(c), 778.18 and 778.19 for appli-
cations for new permits for those ac-
tivities; or

(iv)-For underground mining activi-
ties, the same. information as is re-
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quired by 30. CFR 782.13, 782.14,
782.15, 782.16(c), 782.18 and 782.19 for
applications for new permits for those
activities.

(3) Obtain the written approval of
the regulatory authority for transfer,
assignment, or sale of rights, according
to Paragraph (c) of this Section.

(b)(1) The person applying for ap-
proval of such transfer, assignment or
sale of rights granted by a permit shall
advertise the filing of the application
in a newspaper of general circulation
in the locality of the operations in-
volved, indicating the name and ad-
dress of the applicant, the original
permittee, the number and particular
geographic location of the permit, and
the address to which written com-
ments may be sent under this Para-
graph.

(2) Any person whose interests are
or may be adversely affected, includ-
ing, but not limited to, the head of any
local, State or Federal government
agency may submit written -comments
on the application for approval to the
regulatory authority; within the time
required by the regulations of the par-
ticular regulatory program.

(c) The regulatory authority may,
upon tlie. basis of the, applicant's com-
pliance with the requikements of Para-
graphs (a) and (b) of this Section,
grant written approval for the trans-
fer, sale, or assignment of rights under
a* permit, if it first finds, in writing,
that-

(1) The person seeking approval will
conduct the operations covered by the
permit in accordance with the criteria
specified in 30 CFR 785 and 786.19-
786.21 and the requirements of the
Act, this Chapter, and the regulatory
program;

(2) The applicant has, in accordance
with 30 CFR 788.18(a)(1), submitted a
performance bond or other guarantee
as required by Subchapter J and at
least equivalent to the bond or other
guarantee of the original permittee;
and

(3) The applicant will continue to
conduct the operations involved in full
compliance with the terms and condi-
tions of the original permit, unless and
until it has obtained a new permit in
accordance with this Subchapter as re-
quired in Section 788.19.

§ 788.19 Requirements for new permits for
persons succeeding to rights granted
under a permit

(a) A successor in interest to a per-
mittee who is able to obtain the bond
coverage of the original permittee may
continue surface coal mining and rec-
lamation operations according to the
approved mining and reclamation plan
and permit of the original permittee.

(b) Pursuant to Section 788.18(c)(3),
any successor in interest seeking to
change the conditions of mining or
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reclamation operations, or any of the
terms or conditions of the original
permit shall-

(1) Make application for a new
permit under 30 CFR 771-787, if the
change involves conducting operations
outside the original permit area; or

(2) Make application for a revised
permit under Section 788.12.

SUBCHAPTER H-(RESERVED)
SUBCHAPTER 1-(RESERVED)

SUBCHAPTER J-- BOND AND INSURANCE RE-
QUIREMENTS FOR SURFACE COAL MINING
AND RECLAMATION OPERATIONS

PART 800-GENERAL REQUIREMENTS
FOR BONDING OF SURFACE COAL
MINING AND RECLAMATION OP-
ERATIONS UNDER REGULATORY
PROGRAMS

Sec.
800.1 Scope.
800.2 Objective.
800.5 Definitions.
800.11 Requirement to file a bond.
800.12 Requirement to file a certificate of

liability Insurance.
800.13 Regulatory authority responsibil-

ities.
AuTHraOx Secs. 102, 201(c). 501(b). 503,

504, 507, 509, 510, and 519, Pub. L. 95-87, 91
Stat. 448, 449, 468. 470, 471. 474. 477, 479,
480 and 501 (30 U.S.C. 1201. 1211, 1251,
1253, 1254, 1257,1259. and 1269).

§ 800.1 Scope.
This Part sets forth the minimum

requirements for the Secretary's ap-
proval of regulatory program provi-
sions for bondipg and insuring surface
coal mining and reclamation oper-
ations.

§ 800.2 Objective.
The objective of this Part Is to set

forth the minimum requirements and
responsibilities for filing and main-
taining bonds and insurance for sur-
face coal mining and reclamation oper-
ations under regulatory programs, in
accordance with the Act.

§ 800.5 Defntions,
Surety bond means an indemnity

agreement in a sum certain payable to
the regulatory authority executed by
the permittee which is supported by
the performance guarantee of a corpo-
ration licensed to do business as a
surety in the State where the surface
or underground coal mining operation
subject to- the indemnity agreement is
located.

Collateral bond means an indemnity
agreement in a sum certain payable to
the regulatory authority executed by
the permittee and which Is supported
by the deposit with the regulatory au-
thority of cash, negotiable bonds of

0
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the United States, State or municipal-
ities, negotiable certificates of deposit
or an Irrevocable letter of credit of any
bank organized or authorized to trans-
act business in the US.

Self-bond means an indemnity agree-
ment in a sum certain payable to the
regulatory authority, executed by the
permittee and by each individual and
business organization capable of influ-
encing or controlling the investment
or financial practices of the permittee
by virtue of his authority as an officer
or ownership of all or a significant
part of the permIttee, and supported
by agreements granting the regulatory
authority a security interest In real or
personal property pledged to. secure
performance by the permittee

Common-size comparative balance
sheet means Item amounts from a
number of the permittee's or appli-
cants successive yearly balance sheets
arranged side by side in a single state-
ment followed by common-size per-
centages whereby: (1) the asset total is
assigned a value of 100 percent; (2) the
total of liabilities and. owner equity is
also assigned a value of 100 percent;
and (3) each individual asset, liability,
and owner equity item is shown as a
fraction of one of the 100 percent
totals.

Common size comparative income
statement means an operator's income
statement amounts for a number of
successive yearly periods arranged side
by side in a single statementIollowed
by common-size percentages whereby
net sales are assigned a 100 percent
value, and then each statement item is
shown as a percentage of net sales.

Retained earnings means stockhold-
er's equity that has 'arisen from re-
tained assets from earnings in the
business. This shall include only earn-
ings from normal operations and not
gains from such transactions as the
sale of plant assets or investments-

Working capital means the excess of
the operator's current assets over its
current liabilities.

Current assets means cash and assets
that are reasonably expected to be re-
alized in cash or sold or consumed
within one year.

Current liabilities means debts or
other obligations that must be paid or
liquidated within a short period of
time, usually a year. This shall also in-
rdude dividends payable on prefeired
stock within one year.

Current ratio means the relation of
current assets to current liabilities.

Acid-test ratio means the relation of
quick assets to current liabilities.

Quick assets means cash and current
assets that can be quickly turned into
cash.

Cash means (a) all cash Items except
cash (1) restricted by an agreement, or
(2) described as earmarked for a par-
ticular purpose; and (b) short-term in-
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vestments such as stocks, bonds, notes,
and certificates of deposit, where the
intent and ability to sell them in the
near future is established'by the oper-
ator.

Liquidity ratio means the relation
of cash to current liabilities.

Asset ratio means the relation of
total-assets to total liabilities.

Return on investment means the re-
lation of net profit for the last yearly
period to ending net worth.

Net worth means preferred and
common stock, all surplus accounts,
and retained earnings.

Net profit means the bottom line of
the income statement after taxes, in-
eluding taxes based -on income, adjust-
ments, ,All extra-ordinary income and
expense, but before preferred and
common stock dividends.

Capital assets means those assets
such as land, buildings and equipment
held for use in the production or sale
of other assets or services.
§.800.11 Requirement to file a bond.
* (a) After an application for a new,

revised or renewed permit to conduct
surface coal mining and reclamation
operations has been approved under'
Subchapter G of this Chapter, but
before such permit is issued, the appli-
cant shall file with the regulatory au-
thority a performance bond payable to
the regulatory authority. The per-
formance bond will be conditioned
upon the faithful performance of all
the requirements of the Act, this
Chapter, the regulatory program, and
the provisions of the reclamation plan
and permit. The amount, duration,
form, conditions and terms of the per--
formance bond shall conform to 30
CFR Parts 805 and 806.

(b) An operator shall not disturb
surface acreage or extend any under-
ground shafts, tunnels or operations
prior to receipt of approval from the
regulatory authority of a performance
bond covering the Aurface acreage to
be affected.

(1) Liability on the. performance
bond shall cover all surface coal
mining and reclamation operations to
be conducted within the permit area
during the life of the mine. After the
amount of the bond has been deter-
mined for the permit area in accord-
ance with 30 CFR Parts 805, the per-
mittee or applicant may either file-.

(I) The entire performance bond re-
quired during the term of the permit;
or

(11) An incremental bond schedule
and the new performance bond re.
quired for the first increment in the
schedule.

(2) When the operator elects to "in-
crement" the amount of the perform-
ance bond during the term of the
permit, he shall identify the initial
and successive incremental, areas. for

bonding on the permit- application
map submitted for approval as pro-
vided in 30 CFR 780.14, and shall
specify the proportion of- the total
bond amount required for the term of
the permit which will be filed prior to
commencing operations on each incre-
mental area. The scheduled amount of
each performance _bond increment
shall be filed In the sequence -approved
in the permit, and shall be filed' with
the regulatory authority at least 30
days prior to the commencement of
surface coal mining and reclamation
operations in the next incremental
area.

(c) The amount, duration, form, con-
ditions and terms of the performance
bond shall conform to 30 CFR Parts
805 and 806.

§ 800.12 Requirement to file a certificate
of liability insurance.

Each applicant for a permit shall
submit to the regulatory authority, as
part of the permit application-

(a) A certificate issued by an Insur-
ance company 'authorized to do busi-
ness in the United States. The
amount, duration, form, conditions
and terms of this insurance shall con-
form to 30 CFR 806.14; or,

(b) Evidence that it satisfies applica-
ble State or Federal delf-Insurance re-
quirements and that self-insurance for
liability is otherwise consistent with 30
CFR 806.14.

§ 800.13 Regulatory authority responsibil-
ities.

(a) The regulatory authority shall
prescribe and furnish the form for
filing a performance bond. -

(b) The regulatory authority shall
prescribe terms and conditions for per-
formance bonds and insurance by reg-
ulations which meet, at a minimum,
the requirements of Parts 805 and 806.

(c) The regulatory authority shall
determine the amount of the perform-
ance 'bond required for the permit
area, including adjustments to the ini-
tial amount from time-to-time as land
acreages in the permit area are re-
vised, or when other relevant condi-
tions change according to the-mini-
mum requirements of Section
805.11(a).

(d) - The regulatory authority may
not accept a self-bond in lieu of a
surety or collateral bond, unless the
permittee meets the requirements of
Section 806.11(b) and any additional
requirements in the State or Federal
program.

(e) The regulatory authority shall
release the permittee from his bond
and insurance requirements consistent
with 30 CFR Part 807.

(f) The regulatory authority shall
cause all or part of a bond to be for-

feited consistent with 30 CFR Part
808.

PART 805-AMOUNT AND
DURATION OF PERFORMANCE BOND

Sec.
805.1 Scope.
805.11 Determination of bond amount.
805.12 Minimum amount.
805.13 Period of liability.
805.14 Adjustment of amount.

Authority: Sees. 102, 201(c), 501(b), 503,
504, 507, 508, 509, 510, 515, and 516, Pub. L,
95-87, 91 Stat. 448, 449, 468, 470, 471, 474,
478, 479, 480, 491, and 405 (30 U.S.C. 1201,
1211, 1251, 1253, 1254, 1257, 1258, 1269, 1200,
1265, and 1266).

§ 805.1 Scope.
This Part sets forth the minimum

requirements for the Secretary's ap-
proval of regulatory program provi-
sions for determining the amounts and
time periods of liability for perform-,
ance bords for surface coal mining
and reclamation operations.

§ 805.11 Determination of bond amount.
(a) The standard applied by the reg-

ulatory authority in determining the
amount of performance bond shall be
the estimated cost to the regulatory
authority if it had to perform the rec-
lamation, restoration and abatement
work required of a person who con-
ducts surface coal mining and reclama-
tion operations under the Act, this
Chapter, the regulatory program, and
the permit, and such additional work
as would be required to achieve com-
pliance with the general standards for
revegetation in Section 816.116(b)(3)
or 817.116(b)(3) in the event the per-
mittee falls to implement an approved
alternative postmining land use plan
within the two years required by Sec-
tion 816.116(b)(3)(i) or
817.116(b)(3)(l1). This amount shall be
based on, but not be limited to-

(1) The estimated costs submitted by
the permittee in accordance with 30
CFR 780.18 and 784.13.

(2) The additional estimated costs to
the regulatory authority which may
arise from applicable phblic contract-
ing requirements or the need to bring
personnel and equipment to the
permit area after Its abandonment by
the permittee to perform reclamation,
restoration, and abatement work.

(3) All additional estimated costs
necessary, expedient, and incident to
the satisfactory completion of the re-
quirements identified in this para-
graph.

(4) An additional amount based on
factors of cost changes during the pre-
ceding 5 years for the types of activi-
ties associated with the reclamation to
be performed; and .
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(5) Such other cost Information as
may be required by or available to the
regulatory authority.

§ 805.12 Minimum amount.
The amount of the bond for surface

coal mining and reclamation- oper-
ations shall be $10,000 at a minimum,
for the entire area under one permit
and be sufficient to assure perform-
ance of reclamation, restoration and
abatement work required of a person
who conducts surface coal mining and
reclamation operations under the Act,*
this Chapter, the regulatory lprogram,
.and the provisions of the permit, if the
work had to be performed by the regu-
latory authority in the event of for-
feiture.

§ 805.13 Period of liability.
. (a) Liability under performance
bond(s) applicable to a permit shall
continue until all reclamation, restora-
tion and abatement work required of
persons who conduct surface coal
mining and reclamation operations
under requirements of -the Act, this
Chapter, the regulatory program and
the provisions of the permit has been
completed, and the permit terminated
by release of the permittee from any
further liability in accordance with 30
CFR Part 807.

(b) In addition to the period neces-
sary to achieve compliance with all re-
quirements of the Act, this chapter,
the regulatory program and the
permit including the standards for the
success of revegetation as required by
30 CFR 816.116 and 817.116, the
period of liability under performance
bond shall continue for a minimum
period beginning with the last year of
augmented seeding, fertilizing, irriga-
tion or other work. The minimum
period of liability shall continue in
areas of more than 26.0 inches average
annual precipitation, for not less than
five years or in areas of 26 inches or
less average annual precipitation, for
not less than ten years. The period of
liability shall begin again whenever
augmented seeding, fertilizing, irriga-
tion or other work is required or con-
ducted on the site prior to bond re-
lease.

(c) If the regulatory authority ap-
proves a long-term intensive agricul-
tural postmining land use, in accord-
ance with 30 CFR 816.133, the applica-
ble 5- or 10-year period of liability
shall commence at the date of initial
planting for such long-term'intensive
agricultural land use.

(d) The regulatory authority may,
upon a written finding, after approv-
ing a long term intensive agricultural
land use, grant an exception to the re-
vegetation requirements of 30 CFR
816, but shall not grant exception to
the period of liability in this Section.

§ 805.14 Adjustment of amount.
(a) The amount of the performance

bond liability applicability to a permit
shall be adjusted by the regulatory au-
thority as the acreage in the permit
area is revised, methods of mining op-
eration change, standards of reclama-
tion changes or when the cost of
future reclamation, restoration or
abatement work changes. The regula-
tory authority shall notify the permit-
tee of any proposed bond adjustment
and provide the permittee an opportu-
nity for an informal conference on the
adjustment. The regulatory authority
shall -review each outstanding per-
formance bond at the time that permit
reviews are conducted under 30 CFR
788.11, and re-evaluate those perform-
ance bonds in accordance with the
standards in Section 805.11.

(b).A permittee may request reduc-
tion of the required performance bond
amount upon submission of evidence
to the regulatory authority proving
that the permittee's method of oper-
ation or other circumstances will
reduce the maximum estimated cost to
the regulatory authority to complete
the reclamation responslblltes and
therefore warrant a reduction of the
bond amount. The request shall be
considered as a request for partial
bond release in accordance with the
procedures of Part 807 of this Chap-
ter.

PART 806-FORM, CONDITIONS,
AND TERMS OF PERFORMANCE
BONDS AND LIABILITY INSURANCE

Sec.
806.1 Scope.
806.11 Form of the performance bond.
806.12 Terms and conditions of the bond.
806.13 Replacement of bonds.
806.14 Terms and condition for liability

Insurance.
Aumoarrr. Sees. 102, 201(c), 501(b), 503,

504, 507(f), 509. 510. 515. 516 and 519. Pub.
L. 95-87, 91 Stat 448, 449, 468, 470, 471. 477,
479, 480, 486, 495, and 501 (30 U..C. 1202,
1211, 1251,1253. 1254. 1257, 1259, 1260.1265,
1266, and 1269).

§ 806.1 Scope.
This Part establishes the minimum

standards for the Secretary's approval
of regulatory program provisions for
the form of the bond for surface coal
mining and reclamation operations,
and the terms and conditions applica-
ble to bonds and liability insurance.

§ 806.11- Form of the performance bond.
(a) The form for the performance

bond shall be prescribed by the regula-
tory authority in accordance with this
Section. The regulatory authority
shall allow for either.

(1) A surety bond, or
(2) A collateral bond.

(b) The regulatory authority may
accept a self-bond from the applicant
under the following conditions:

(1) The applicant shall designate the
name and address of a suitable agent
to receive service of process in the
State where the surface coal mining
operation Is located.

(2) The applicant, or the applicant's
parent organization in the event the
applicant is a subsidiary corporation,
has a net worth, certified by a certi-
fied public accountant, of no less than
six times the total amount of self-bond
obligations on all permits issued to the
applicant in the United States for sur-
face coal mining and reclamation oper-
ations.

(3) The applicant grants the regula-
tory authority a mortgage or security
interest n real or personal property
located in the state which shall have a
fair market value equal to or greater
than the obligation created under the
Indemnity agreement.

(4) The instrument creating such
mortgage or security interest shall
vest such interest in the regulatory au-
tlfority so as to secure the right and
power n the regulatory authority to
Immediately attach said property con-
current with the issuance of a notice
of forfeiture under 30 CFR Part 808,
and to sell or otherwise dispose of the
property by a public or private trans-
action, and to establish the regulatory
authority as the sole secured creditor
with respect to such property, so as to
assure the regulatory authority of a
preferred claim over all other creditors
In case of bankruptcy. For classes of
property with respect to which a pre-
ferred claim cannot be maintained
against subsequent bona fide purchas-
ers for value under the Uniform C6m-
mercial Code, the instrument shall re-
quire possession of the property by
the regulatory authority.

The property subject to the security
interest shall not be subject to any
conflicting or prior security nteresL
The Instrument creating the interest
In real property shall be recorded as
authorized for fee interests.

The instrument creating the secu-
rity Interest in personal property shall
be recorded in accordance with and
otherwise conform to the require-
ments of the Uniform Commercial
Code forperfecting a security interest
in the State. In order for the regula-
tory authority to evaluate the adequa-
cy of the property offered to satisfy
this requirement, the applicant shall
submit a schedule of the real or per-
sonal property which will be pledged
to secure the obligations under the in-
demnity agreement. The schedule
shall include-

(i) A description of the property,
(ili) The value of the property. The

property shall be valued at fair market
value as determined by an appraisal
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conducted by appraisers appointed by
the regulatory authority. The apprais-
al shall be expeditiously made, and a
copy thereof furnished to the regula-
tory authority and the permittee. The
reasonable expense of the appraisal
shall be borne by the permittee; and

(i) Proof of the mortgagor's posses-
sion of and title to the unencumbered
real property within the state which is
offered to secure the obligationsunder
the bond. Such proof shall include-

(A) If the interest arises under a
Federal or State lease, a status report
prepared by-an attorney, satisfactory
to the regulatory authority-as disinter-
ested and competent to so evaluate the
asset, and an affidavit from the owner
in fee establishing that the leasehold
could be transferred to the regulatory
authority upon forfeiture;

(B) If title is in fee, a title certificate
or similar evidence of title and encum-
brances prepared by an abstract office
authorized to transact business within
the State and satisfactory to the regu-
latory authority; and

(C) The property shall not include
any lands in the process of being
mined, reclaimed, or the subject of
this application. The operator may
offer any lands the bonds for which
have been released.. In addition, any
land used as security shall not be
mined while it is security.

(iv) Proof the person granting the
security interest holds possession of
and title to personal property within
the State which is offered to secure
the obligation of the permittee under
the bond. Evidence of such ownership
shall be submitted in that form satis-
factory' to the regulatory authority.
The personal property offered shall
not include-

(A) Property inwhich a security in-
terest is held by any person;

(B) Goods which the operator sells
in the ordinary course of his business;

(C) Fixtures;
(D) Securities which are not negotia-

ble bonds of the U.S. Government o'r
general revenue bounds of the State;

(E) Certificates of deposit which are
not federally insured or where the de-
pository is unacceptable to the regula-
tory authority.

(5) The applicant, or thb applicant's
parent organization in the event the
applicant is a subsidiary corporation,
shall have demonstrated to the satis-
faction of the regulatory authority a
history of financial solvency and con-
tinuous operation as a business entity
for ten years prior to filing the appli-
cation. For purposes of this para-
graph, such demonstration shall in-
clide a financial statement in suffi-
cient detail to allow the regulatory au-
thority to deterine whether It is rea-
sonable to predict from the ownership
patterns and financial history, of the
applicant that it will'be financially ca-

pable of completing all reclamation re-
quirements throughout the life of the
surface coal mining and reclamation
operations. Such statement sha in-
clude at the minimum-

.(I) Identification of operator by-,
(A) For corporations, name, address,

telephone number, state of incorpora-
tion, principal place of business, prin-
cipal office in the state where the op-
eration is located, the name, title and
authority of persons signing the appli-
cation, and a statement of authority to
do business in the state where the op-
eration is located; and

(B) For all other forms of business
enterprises, name address and- tele-
phone number and statement of how
the enterprise is organized, law of the
state under which it is formed, place
of business, and relationship and au-
thority of the person signing the ap-
plication, and principal office in the
State where the operation is located;

(ii) Estimated amount of bond likely
to be required after approval of the
permit which will be determined in ac-
cordance with 30 CFR Part 805, and
the estimated maximum liability likely
to be required during the life of the
mine;

('il) History of other bonds procured
by operator for mining operations in
any State, including- .

(A) Names of sureties, i any, for
outstanding bonds;

(B) Amounts of outstanding bonds;
(C) Name -of any surety which

denied anybond; and
(D) Unsatisfied claims against any

bond;
(iv) Brief chronological history of

business operations conducted within
the last 10 years including information
showing-

-(A) Continuous operations; and
(B) The jurisdiction within which

each such operation has been conduct-
ed;

(v) A financial statement, includ-
ing-

(A) Audited financial statements
prepared and certified by a disinterest-
ed independent Certified Public Ac-
countant. All statements shall be pre-
pared following generally accepted
principles -of accounting and shall .in-
elude-

(1) A common-size comparative bal-
ance sheet which shows, assets, liabil-
ities, and owner's equity for ten years.
The regulatory authority shall have
the discretion to increase this length
of time to any-period which is neces-
saty to show financial solvency and
continuous operation. The common-
size comparative balance sheet must
be detailed with regard to owner's
equity, especiallyretained earnings, so
as to !et forth a series of retained
earning statements showing .,the
changes that have occurred in re-

tained earnings during the required
period of time;

(2) A common-size comparative
income statement which shows all rev-
enues and expenses for ten years or
for such longer time as is required for
the common size comparative balance
sheet; and

(3) A statement of tle operator's
working capital "and an analysis of
assets and liabilities which shall in-
clude the following calculated for each
year covered by the common-size com-
parative balance sheet and income
statement-

(i) A schedule showing the percent-
age of- each classification of current
assets to total current assets;

(ii) The current ratio;
(i) The acid-test ratio;
(iv) The liquidity ratio;
(v) The asset ratio; and
(vi) The return on investment.
(4) In addition to the above, all

ratios must be calculated with the
bond amount added to the operator's
current or total liabilities:

(5) A ratio of the operator's capital
assets subject to a mortgage -or secu-
rity interest to those liabilities to
which the assets are subject. If the
offer of real property or collateral for
the bond will alter this ratio, this must
be illustrated.

(B) A satisfactory basis to compare
all ratios submitted pursuant to (A)
above.

(C) The regulatory authority shall
have the right to challenge, prohibit,
or prescribe the inclusion of any spe-
cific item or the value thereof within
any of the above statements or ratios.
If the value is challenged, the regula-
tory authority shall appoint an ap-
praiser or appraisers to value the Item.
Any such appraisal shall be expedi-
tiously made, and a copy thereof fur-
nished to the regulatory authority and
the permittee. The reasonable expense
of the appraisers shall be borne by the
operator. The findings of the appraisal
shall lie final and binding.

(D) A final determination by the in-
dependent Certified Public Account-
ant regarding the operator's ability to
satisfactorily meet all obligations and
costs under the proposed reclamation
plan for the life of the mine.

(E) If the regulatory authority
deems necessary, evidence of financial
responsibility through letters of
credit, or a rating of securities issued
to the applicant by a recognized na-
tional securities rating company.

(vi) A statement listing any liens
filed on the assets of the permittee or
applicant in any Jurisdiction in the
United States, actions pending or
Judgments rendered within the last
ten years against the permittee or ap-
plicant but not satisfied, and petitions
or actions in bankruptcy including ac-
tions for reorganization. Each such
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lien, action, petition, or judgment
shall be identified by the named par-
ties, the jurisdiction in which the
matter was filed, the case, file or
docket number, the date of filing and
final disposition or current status of
any action still pending.

(vii) A statement listing any notices
issued by the Securities and Exchange
Commission or proceedings initiated
by dny party alleging a failure to
comply with any public disclosure or
reporting requirement under the secu-
rities laws of the United States. Such
statment shall include a summary of
each such allegation, including the
date, the requirement alleged to be
violated, the party making the allega-
tion, and the disposition or current
status thereof.

(6)(i) The indemnity agreement has
been executed by the applicant, said
agreement has also been executed by.

(A) If a corporation, then by two
corporate officers who are authorized
to sign the agreement by a resolution
of the board of directors, a copy of
which shall be provided.

(B) To the extent -the history or
assets of a parent organization are
relied upon to make the showings of
this Part, then the parent organiza-
tion and every parent organization of
which it is a subsidiary, whether first-
tier, second-tier, or further removed,
in the form of (A) above;

(C) If the applicant is a partnership,
all of its general partners and their
parent organization or principal inves-
tors; and

(D) If the applicant is a married in-
dividual, the applicant's spouse.

(ii) The name of each person who
signs the indemnity agreement shall
be typed or printed beneath the signa-
ture. Any person who occupies more
than one of the specified positions
shall indicate each capacity in which
he or she signs the indemnity agree-
ment.

(iii) The indemnity agreement shall
be a binding obligation, jointly and
severdlly, on all who execute it.

(iv) For purposes of this paragraph-
principal investor or parent organiza-
tion means anyone with a 10 percent
or more benericial ownership interest,
directly or indirectly, in the applicant.

(7) If at any time the conditionis
upon which the self-bond was ap-
proved no longer prevail, the regula-
tory authority shall require the post-
ing of a surety or collateral bond
before mining operations may contin-
ue.

(c) The Secretary may approve, as
part of a State or Federal program, an
alternative bonding system, if it will
achieve the following objectives and
purposes of the bonding program:

(1) The alternative must assure that
the regulatory authority will have
available sufficient money to complete

the reclamation, restoration and
abatement provisions for all permit
areas which may be in default at any
time; and

(2) The alternative must provide a
substantial economic incentive for the
permittee to comply with all reclama-
tion provisions.

§806.12 Terms and conditions of the
* bond.

(a) The performance bond shall be
in an amount determined by the regu-
latory authority as provided in 30 CFR
805.11 and 805.12.

(b) The performance bond shall be
payable to the regulatory authority.

(c) The performance bond shall be
conditioned upon faithful perform-
ance of all of the requirements of the
Act, this Chapter, the regulatory pro-
gram, and the conditions of the permit
and shall cover the entire permit area.

(d) The duration of the bond shall
be for the tirde period provided in 30
CFR 805.13.

(e) Surety bonds shall be subject to
the following conditions:

(1) The regulatory authority shall
not accept the bond of a surety com-
pany unless the bond shall not be can-
cellable by the surety at any time for
any reason including, but not limited
to non-payment of premium or bank-
ruptcy of the permittee during the
period of liability. Surety bond cover-
age for permitted lands not disturbed
may be cancelled with the consent of
the regulatory authority;, provided,
the surety gives at least sixty days
notice to both the permittee and the
regulatory authority of the intent to
cancel prior to cancellation. Such
notice shall be by certified mail and
shall not be effective until received by
both the permittee and regulatory au-
thority. Cancellation shall not be ef-
fective for lands subject to bond cover-
age which are disturbed after receipt
of notice, but prior to approval by the
regulatory authority. The regulatory
authority may approve such cancella-
tion only if a replacement bond Is filed
by the permittee prior to the cancella-
tion date, or the permit is amended so
that the surface coal mining oper-
ations approved under the permit are
reduced to the degree necessary to
cover all the costs attributable to the
completion of reclamation operations
on the reduced permit area in accord-
ance with 30 CFR Part 805 and the re-
maining performance bond liability.

(2) The regulatory authority shall
not accept a surety company's bond in
excess of the company's maximum
single obligation as provided by State
law in the State where the permit area
is located, unless the surety company
satisfies State law for exceeding that
limit. In States where no maximum
single obligation limit Is established by
State law, the regulatory authority

shall not accept surety bonds in excess
of 10 percent of the surety company's
capital surplus account as shown on a
balance sheet certified by a Certified
Public Accountant.

(3) The regulatory authority shall
not accept surety bonds from a surety
comiany for any person, on all per-
mits held by that person, in excess of
three times the company's maximum
single obligation as provided by State
law or, in the absence of State law, as
provided in paragraph (e)(2) of this
Section.

(4) The regulatory authority may
provide in the bond that the amount
shall be confessed to judgment upon
forfeiture, if this procedure is author-
ized by State law.

(5) The bond shall provide that the
surety and the permittee shall be
Jointly and severally liable.

(6) The bond shall provide that-
(i) The surety will give prompt

notice to the permittee and the regula-
tory authority of any notice received
or action filed alleging the insolvency
or bankruptcy of the surety, or alleg-
ing any violations of regulatory re-
quirements which could result in sus-
pension or revocation of the surety's
license to do business;

(Ii) In the event the surety becomes
unable to fulfill its obligations under
the bond for any reason, notice shall
be given immediately to the permittee
and the regulatory authority;

(Ill) Upon the incapacity of a surety
by reason of bankruptcy, insolvency or
suspension or revocation of its license,
the permittee shall be deemed to be
without bond coverage in violation of
Section 800.11(b) and shall discontinue
surface coal mining operations until
new performance bond coverage is ap-
proved.

(D Collateral bonds, except for let-
ters of credit, shall be subject to the
following conditions.

(1) The regulatory authority shall
obtain possession of and keep in custo-
dy all collateral deposited by the ap-
plicant, until authorized for release or
replacement as provided in this Sub-
chapter.

(2) The regulatory authority shall
value collateral at their current
market value, not face value.

(3) The regulatory authority shall
require that certificates of deposit be
assigned to the regulatory authority,
in writing, and upon the books of the
bank Issuing such certificates.

(4) The regulatory authority shall
not accept an individual certificate for
a denomination in excess of $40,000. or
maximum insurable amount as deter-
mined by F.DI.C. and F.I.,.LC.

(5) The regulatory authority shall
require the banks issuing these certifi-
cates to waive all rights of setoff or
liens which it has or might. have
against those certificates.
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(6) The regulatory authority shall
only accept automatically renewable
certificates of deposit.

(7) The regulatory authority shall
require the applicant to deposit suffi-
cient amounts of certificates of depos-
It, to assure that the regulatory au-
thority will be able to liquidate those
certificates prior to maturity, upon
forfeiture, for the amount of the bond
required by this Subchapter.

(g) Letters of credit shall-be subject
to the following conditions-

(1) The letter may only be issued by
a bank orgaiized or authorized to do
business in the U.S.--

(2) The letter must be irrevocable
prior to arelease by the regulatory au-
thority in accordance with 30 CFR
Part 807;

(3) The letter-must be payable to the
regulatory authority in part or in full
upon demand and receipt from the
regulatory authority of a notice of for-
feiture issued in accordance with 30
CFR Part 808.

(4) The regulatory authority shall
not accept a letter of credit in excess
of 10 percent of the bank's capital sur-
plus account as shown on a balance
sheet certified by a Certified Public
Accountant.

(5) The regulatory authority shall
not accept letters of credit from' a
bank for any person, on all permits
held by that person, in excess of three
times the company's maximum single
obligation as provided by State law or,
in the absence of State law, as pro-
vided in paragraph (e)(2) of this Sec-
tion.

(6) The regulatory authority may
provide in the indemnity agreement
that the amount shall be confessed to
judgment upon forfeiture, if this pro-
cedure is authorized by State law.

(7) The bond shall provide that-
(1) The bank will give prompt notice

to the permittee and the regulatory
authority of any notice received or
action filed alleging the insolvency or
bankruptcy of the bank, or alleging
any violations of regulatory require-
ments which could result in suspen-
sion or revocation of the bank's
charter or license to do business;(i) In the event the bank becomes
unable to fulfill its obligations under
the letter of credit for any reason,
notice shall be given immediately to
the permittee and the regulatory au-
thority;

(iiI) Upon the incapacity of a bank
by reason of bankruptcy, Insolvency or
suspension or ,revocation of its charter
or license, the permittee shall be,
deemed to be without performance
bond coverage in violation of Section
800.11(b) and shall discontinue surface
coal ,mining operations until new per-
formance bond coverage is approved.'

§ 806.13 Replacement of bonds.
(a), The regulatory authority may

allow permittees to replace existing
surety or collateral bonds with other
surety or collateral bonds, if the liabil-
ity which has accrued against the per-
mittee on the permit area is trans-
ferred to such replacement bonds.

(b) The regulatory authority may
allow the permittee to replace existing
surety or collateral bonds with a self-
bond, provided that the permittee
meets the requirements of self-bond-
ing as provided in 806.11(b).

(c) The regulatory authority shall
not release existing performance
bonds until the permittee has submit-
ted and the regulatory authority has
approved acceptable replacement per-
formance bonds. A replacement of per-
formance bonds pursuant to this Sec-
tion shall not constitute a release of
bond under 30 CFR Part 807.

§ 806.14 Terms And conditions for liability
insurance. oo

(a) The regulatory authority shall
require the applicant to submit at the
time of permit application, a certifi-
cate certifying that the applicant has
a public' liability insurance policy in
force for the surface coal mining and
reclamation operation for which the
permit is sought. The certificate shall
provide for personal injury and prop-
erty damage protection in an amount
adequate to compensate all persons in-
jured'or property damaged as a result
of surface coal mining and reclamation
operations, including-use of .explosives
and damage to water wells, and enti-
tled to compensation under the appli-
cable provisions of State law. Mini-
mum insurance coverage for bodily
injury shall be $300,000 for each oc-
currence and $500,000 aggregate; and
minimuninsurance coverage for prop-
erty damage shall be $300,000 for eich
occurrence and $500,000 aggregate.

(b) The policy shall be maintained in
full force during the life of the permit
or any renewal thereof, including com-
pletion of all reclamation operations
under this Chapter.

(c) The policy shall include a rider
requiring that the insuror notify the
regulatory authority whenever sub-
stantive changes are made in the
policy, including any termination or
failure to renew.

(d) The regulatory authority may
accept from the applicant, in lieu of a
certificate for a public liability insur-
ance policy, satisfactory evidence from

'the applicant that It satisfies applica-
ble State self-insurance requirements
approved as part of the regulatory
program and the requirements of this
Section.

PART 807-PROCEDURES, CRITERIA
AND SCHEDULE FOR RELEASE OF
PERFORMANCE BOND

Sec.
807.1 Scope.
807.11 Procedures for seeking release of

performance bond,
807.12 Criteria and schedule for release of

performance bond.
Aunonrz: Sees. 102, 201(c), 501(b), 503,

504, 507(b), 508, 509, 510, 515, 516, and 519,
Pub. L 95-87, 91 Stat. 448, 449, 468, 470, 471,
475, 478, 479, 480, 486, 495, and 501 (30
U.S.C. 1202, 1211, 1251, 1253, 1254, 1257,
1258, 1259, 1260, 1265, 1266, and 1269).

§ 807.1 Scope.
This Part sets forth the minimum

provisions for the Secretary's approval
of regulatory program procedures and
criteria for release of performance
bonds for surface coal mining and rec-
lamation operations. This includes the
filing, notice, and hearing require-
ments, and the standards by which ap-
plications for release shall be evaluat-
ed.

§ 807.11 Procedures for seeking xelease of
performance bond.

(a) Bond release application and
contents. The permittee or any person
authorized to act on his behalf, may
file an application with the regulatory
authority for release of all or part of
the performance bond liability appli-
cable to a particular permit after all
reclamation restoration and abate-
ment work in a reclamation phase as
defined in section 807.12(e) of this
Part has been completed'on the entire
permit area or on an area approved
pursuant to section 800.11(b)(2) for
the incremental filing and release of
bond liability.

(1) Applications may only be filed at
times or seasons that allow the regula-
tory authority to evaluate properly
the reclamation operations alleged to
have been completed. The times or
seasons appropriate for the evaluation
of certain types of reclamation shall
be identified in the mining and recla-
mation operations plan required in
Subchapter G of this Chapter and ap-
proved by the regulator* authority.

(2) The application shall include
copies of letters sent to adjoining
property owners, surface owners, local
government bodies, planning agencies,
and sewage and water treatment facili-
ties or water companies in the locality
of the iermit area, notifying them of,
the permittee's intention to seek re-
lease of performance bond(s). These
letters shall be sent ,before the permit-
tee files the application for release.

(3) Within 30 days after filing the
application for release the permittee
shall submit proof of publication of
the advertisement required by para-
graph (b) of this Section. Such proof
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of publication shall be considered part
of the bond release application.

(b) Newspaper advertisement of ap-
plication. At the time of filing an ap-
-plication under this Section, the per-
mittee shall advertise the filing of the
application in a newspaper of general
circulation in the locality of the
permit area. The advertisement shall-
-(1) Be placed in the newspaper at

least once a week for four (4) consecu-
tive weeks;

(2) Show the name of the permittee,
including the number and date of issu-
ance or renewal of the permit;

(3) Show the precise location and
the number of acres of the lands sub-
ject to the application;

(4) Show the total amount of bond
in effect for the permit area and the
amount for which release is sought;

(5) Summarize the reclamation, res-
toration or abatement work done, in-
cluding, but not limited to, backstow-
ing or mine sealing, if applicable, and
give the dates of completion of that

-work;
(6) Describe the reclamation results

achieved, as they relate to compliance
with the Act, this Chapter, the regula-
tory program, and the approved
mining and reclamation plan and
permit; and

(7) State that written comments, ob-
jections, and requests for a public
hearing or informal conference may
be submitted to the office of the regu-
latory authority, provide the address
of that office, and the closing date by
'which comments, objections, and re-
quests must be received.

(c) Objections and requests for hear-
ing. Written objections to the pro-
posed bond release and requests for an
informal conference may be filed with
the regulatory authority by any af-
fected person within thirty (30) days
following the last advertisement of the
filing of the application. For the pur-
pose of this Section, an affected
person is-

(1) Any person with a valid legal in-
terest which might be adversely af-
fected by bond release; and

(2) The responsible officer or head
of any Federal, State or local govern-
ment agency which-

(i) Has jurisdiction by law or special
expertise with respect to any environ-

. mental, social or economic impact in-
volved, or

(ii) Is authorized to develop and en-
force environmental standards with
respect to surface coal mining and rec-
lamation operations.

(d) Inspection by regulatory authori-
ty. The regulatory authority shall In-
spect and evaluate the reclamation
work involved within 30 days after re-
ceiving a completed application for
bond release, or as soon thereafter as
weather conditions permit..The sur-
face owner, or agent, or lessee shall be

given notice of such inspection and
may participate with the regulatory
authority in making the bond release
inspection.

(e) Informal conferences.
Under a regulatory program provid-

ing for an Informal conference on pro-
posed bond releases, the regulatory
authority shall schedule a conference
if written objections are filed and a
conference is requested. The confer-
ence shall be held in the locality of
the permit area for which bond release
is sought.

(1) Notice of an informal conference
shall be published in the Federal Reg-
ister, under Federal programs, or in
the official State publication, where
such exists, under State programs, and
in a newspaper of general circulation
In the locality of the conference, at
least two weeks before the date of the
conference.

(2) The informal conference shall be
held within 30 days from the date of
the notice.

(3) The requirements of Section 5 of
the Administrative Procedures Act (5
U.S.C. Sec. 554) shall not apply to the
conduct of the Informal conference.

(4) An electronic or stenographic
record shall be made of the conference
and the record maintained for access
by the parties, until final release of
the bond, unless recording is waived
by all of the parties to the conference.

(f) Regulatory authority review and
decision.

(1) The regulatory authority shall
consider, during Inspection evaluation,
hearing and decision-

(I) Whether the permittee has met
the criteria for release of the bond
under Section 807.12;

(Il) The degree of difficulty in com-
pleting any remaining reclamation,
restoration or abatement work; and

(ill) Whether pollution of surface
and subsurface water is occurring, the
probability of future pollution or the
continuance of any present pollution,
and the estimated cost of abating any
pollution.

(2) If no informal conference has
been held under Paragraph (e), the
regulatory authority shall notify the
permittee and any other interested
parties in writing of Its decision to re-
lease or not to release all or part of
the performance bond or deposit
within sixty (60) days from the receipt
of the completed application, or
within thirty days from the close of
the public comment period if com-
ments were received, whichever occurs
last.

(3) If there has been an informal
conference held under Paragraph (e),
the notification of the decision shall
be made to the permittee and all inter-
ested parties within thirty days after
conclusion of the-conference.

(4) The notice of the decision shall
state the reasons for the decision, rec-
ommend any corrective actions neces-
sary to secure the release, and notify
the permittee and all Interested par-
ties of their right to request a public
hearing in accordance with Para-
graphs (g) and (h) of this Section.

(5) The regulatory authority shall
not release the bond until:

(I) The town, city or other munici-
pality nearest to, or the county in
which the surface coal mining and rec-
lamation operation is located has re-
ceived at least thirty days notice of
the release by certified mail; and

(i) The right to request a public
hearing pursuant to Paragraph (g) of
this Section has not been exercised, or
a final decision by the hearing author-
ity approving the release has been
Issued pursuant to Paragraph (1) of
this Section.

(g) Administrative review-public
hearings.

Following receipt of the decision of
the regulatory authority under Para-
graph (f), the permittee or any affect-
ed person may request a public hear-
ing on the reasons for that decision.-
Requests for hearings shall be filed
within 30 days after the permittee and
other parties are notified of the deci-
sion of the regulatory authority under
Paragraph (W). "

(h) Public hearings. Public hearings
required under this Section shall be
conducted as follows.
(i) Federal programs and Federal

lands program.
Public hearings shall be conducted

In accordance with 5 USC Sec. 554 and
the rules of the Department's Office
of Hearings and Appeals, 43 CFR 4.

(ii) State programs.
The regulatory authority shall

inform the permittee, local govern-
ment, and any objecting party of the
time, date, and place of the hearing
and publish notice of the hearing in
the official State publication, if any,
and In a newspaper of general circula-
tion in the locality of the permit area -
twice a week for two consecutive weeks
before the hearing. The hearing shall
be adjudicatory in nature and be held
within 30 days of the receipt of the re-
quest, in the town or city nearest the
permit area, or the State capital,- at
the option of the objector. The regula-
tory authority may subpoena wit-
nesses and printed materials and
compel the attendance of witnesses
and production of the materials at the
hearing. A verbatim record of the
hearing shall be made and the tran-
script made available on the motion of
any party or by order of the regula-
tory authority. The decision of the
hearing authority shall be made
within 30 days of the hearing. Parties
seeking to reverse the decision or any
part of the decision of the regulatory
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authority which is the subject of the
hearing shall have the burden of pre-
senting a preponderance of evidence,
to persuade the ,hearing authority
that the decision cannot be supported
by the reasons given In the notifica-
tion of the regulatory authority's deci-
sion. "

§ 807.12 Criteria and schedule for release
of performance bond.

(a) The regulatory authority shall
not release any liability under per-
formance bonds until it finds' that the
permittee has met the requirements of
the applicable reclamation phase as
defined in Paragraph (e) of this Sec-
tion. The regulatory authority may re-
lease portions of the liability under
performance -,bonds applicable to a
permit 'following completion of recla-
mation phases on the entire .permit
area or on incremental areas -within
the permit area which have been des-
Ignated in the approved reclamation
plan.
- (b) The maximum liability under

performance bonds applicable to a
permit which may be released at any
time prior to the release of all acreage
from the permit area shall be calculat-
ed by multiplying the ratio between
the acreage on which: a reclamation
phase has been completed- and the
total'acreage in the permit area, times
the total liability under performance
bonds applicable to a permit, times: '

(1) 0.6 if reclamation phase I has
been completed, or' ,

(2) 0.25 if reclamation phase II has
been completed..

(c)j. Acreage may be released from
the permit area only after reclamation
phase.II has, been completed. The
maximum performance bond liability
applicable to a permit which may be
released at any time prior to the com-
pletion of reclamation phase III on
the entire permit area shall be calcu-
lated by multiplying the ratio between
the acreage on which reclamation
phase III has been completed and the
total acreage in the permit area, times
the total liability under performance
bonds applicable to 'a permit, times
0.15.

(d) The regulatory authority 'shall
not 'release any liability under per-
formance bonds applicable to a permit
if such release* would reduce the total
remaining liability under performance
bonds to an amount less' than that
necessary for the regulatory authority
to complete the approved reclamation
plan, achieve compliance with the re-'
quirements of the Act, this Chapter,
the regulatory program or the permit,
and abate any significant environmen-
tal harm to air, water or land re-
sources or danger to the public health
and safety which might occur prior to
the release of all lands from the
permit area, Where the permit in-
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cludes an alternative postmining land
use planapproved pursuant to Section
816.133 or 817.133,-he regulatory au-
thority shall also retain sufficient lia-
bility for the regulatory authority to

' complete. any additional work which
would be'required to achieve compli-
ance.with the general standards for re-.
vegetation in Section 816.116(b)(3) or
817.116(b)(3) in the event the permit-
tee falato implement the approved al-
ternative postmining land use plan
within the two years-required by Sec-
tion 816.116(b)(3)(il) or
817.116(b)(3)(il).
(e) For the purposes of this Part-
(1) Reclamation phase .I shall be

deemed to have been completed when
the permittee completes backfilling,
topsoil replacement, regrading, and
drainage- control in accordance with
the approvedreclamation plan; and

(2) Reclamation phase II shall be
deemed to have been completed
when-
(1) Revegetation- has been estab-

dished in accordance with the ap-
proved reclamation plan and the
standards for the success of revegeta-
tion are met; •

(ii) The lands are not contributing
suspended solids to stream flow or
runoff outside the permit area in
-excess of the requirements of Section
515(b)(10) of the Act, Subehapter K of
this Chapter, the regulatory program,
or the permit; and

(Ill) 'With respect to prime farm-
lands, soil productivity has been re-
turned to the level of yield as required
by 30 CFR 785.17 and Part 823 when
compared with non-mined prime farm-
land in the surrounding area as deter-
mined from the soil survey performed
under Section 507(b)(16) of the Act
and the plan -approved under 30 CFR
785.17; and
(iv) The provisions of a plan ap-

proved by the regulatory authority for
the sound future management of any
permanent impoundment by the per-
mittee or landowner have been imple-
mented to the satisfaction of the regu-
latory authority, azid -
(v) The reestablishment of essential

hydrologic functions and agricultural
productivity on alluvial valley floors
has been achieved.

(3) Reclamation phase III will be
deemed to have been completed when
the permittee has successfully com-
pleted all surface coal mining and rec-
lamation operations in accordance
with the approved reclamation plan,
including the Implementation of any
alternative land use plan approved
pursuant to Section 816.133 or 817.133
and achieved compliance with the re-
quirements of the Act, this Chapter,
the regulatory program, the permit,
and the ,applicable liability period
under Section 515(b)(20) of the Act

and Section 805.13(b) of this Sub-
chapter has expired.,

PART 808-PERFORMANCE BOND
FORFEITURE CRITERIA AND PROCE-
DURES

Sec.
808.1 Scope.
808.11 General.
808.12 Procedures.
808.13 Criteria for forfeiture.
808.14 Determination of
I amount.

forfeiture

AuTHonr: Secs. 102, 201(c), 501(b),
509(a), and 519, Pub. L. 95-87, 91 Stat. 448,
449, 468, 480, and 501 (30 U.S.C. 1202, 1211,
1251, 1259, and 1269).

§ 808.1 Scope.
This Part sets'forth the minimum

requirements for the Secretary's ap-
proval of regulatory program provi-
sions to be applicable whenever the
regulatory authority initiates a pro-
ceeding for the forfeiture of all or any
part of bond, as a result of the permit-
tee's failure to meet the conditions
upon the bond.

§ 808.11 General.
. (a) The regulatory authority shall
forfeit all or part of a bond for any
peimt where required or authorized
by Section 808.13.

(b) The regulatory authority may
withhold forfeiture, 'If the permittee
and surety, f applicable, agrde to a
compliance schedule t6 comply with
the violations of the permit or bond
conditions.

§ 808.12 Procedures.
(a) In the event forfeiture of the

bond is required by Sections 808.11
and 808.13, the regulatory authority
shall-

(1) Send written notification by cer-
tified mail, return receipt requested to
the permittee, and the surety on the
bond, if applicable, of the regulatory
authority's determination to forfeit all
or part of the bond and the reasons
for the forfeiture, including a finding
of the amount to be forfeited;

(2) Advise the permittee and surety,
if applicable, of any rights of appeal
that may be available from that deter-
mination under State law if the regu-
latory authority is the State, or under
Federal law if the regulatory authori-
ty is the Office; and'

(3) Proceed in an action for collec-
tion on the bond as provided by appli-
cable laws for the collection of de-
faulted bonds or other debts, consist-
ent with this section, for the amount
forfeited, if an appeal is not filed
within a time established by the regu-
latory authority and a stay of collec-
tion issued by the hearing authority or
such appeal is unsuccessful; and
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(4) If an appeal is filed, defend the
action.

(b) The written determination to
forfeit all or part of the bond, Includ-
ing the reasons for forfeiture and the
amount to be forfeited, shall be a final
decision by the regulatory-authority.

(c) The regulatory authority may
forfeit any or all bond deposited for an
entire permit area, in order to satisfy
Sections 808.11-808.14. Liability under
any bond, including seperate bond in-
crements or indemnity agreements ap-
plicable to a single operation shall
extend to the entire permit area with
respect to protection of the hydrologic
balance.

§ 808.13 Criteria for forfeiture.
(a) A bond shall be forfeited, if the

regulatory authority finds that-
(1) The permittee has violated any

of the terms or conditions of the bond;
or
. (2) The permittee has failed to con-
duct the surface mining and reclama-
tion operations in accordance with the
Act, the conditions of the permit, this
Chapter, and the regulatory program,
within the time required by the Act,
this Chapter, the regulatory program,

.and the permit; or
(3) The permit for-the area under

bond has been revoked, unless the op-
-erator assumes liability for completion
of reclamation work; or

(4) The permittee, has failed to
comply with a compliance schedule ap-
proved pursuant to Section 808.11(b).

(b) A bond may be forfeited, if the
regulatory authority finds that-

(1) The permittee has become insol-
vent, failed in business, been adjudi-
cated a bankrupt, filed a petition in
bankruptcy or for a receiver, or had a
receiver appointed by any court; or

(2) A creditor of the permittee has
attached or executed a judgment
against the permittee's equipment,
materials, facilities at the permit area
or on the collateral pledged to the reg-
ulatory authority;, and

(3) The permittee cannot demon-
strate or prove the ability to continue
to operate in compliance with the Act,
this Chapter, the regulatory program,
and the permit.

§ 808.14 Determination of forfeiture
. amount.
The regulatory authority shall

either-
(a) Determine the amount of the

bond to be forfeited on the basis of
the estimated cost to the regulatory
authority or its contractor to complete
the reclamation plan and other regula-
tory requirements in accordance with
the Act, this Chapter, the regulatory
program, and the requirements of the
permit; or

(b) Forfeit the entire amount of the
bond for which liability is outstanding

and deposit the proceeds thereof in an
interest-bearing escrow account for
use in the payment of all costs and ad-
ministrative expenses associated with
the conduct of reclamation, restora-
tion or abatement activities by the
regulatory authority.

PART 809-BONDING AND INSUR-
ANCE REQUIREMENTS FOR AN-
THRACITE SURFACE COAL MINING
AND RECLAMATION OPERATIONS

Sec.
809.1 Scope.
809.2 Objective.
809.3 Responsibility.
809.11 Applicability.
809.12 -Requirements.

Auraor n. SectIons 102. 201(c), 501(b).
507(f), 509, 515(b)(8) and (10), 516. 519 and
529, Pub. L. 9587, 91 Stat, 448, 449. 468,477.
479, 488, 489, 495, 501 and 514 (30 U..C.
1202, 1211. 1251. 1257, 1259. 1265, 1266, 1269
and 1279).

§809.1 Scope.
This Part sets forth the applicability

and general requirements for bonding
and insuring anthracite surface coal
mining and reclamation operations
where those operations were regulated
by environmental protection standards
of the State of Pennsylvania on or
before August 2, 1977.

§ 809.2 Objective.
The objective of this Part Is to pro-

vide minimum- standards for bonds
and insurance for anthracite surface
coal mining and reclamation oper-
ations under Section 529(a) of the Act.

§ 809.3 Responsibility.
All persons seeking to engage in or

engaging in anthracite surface coal
mining and reclamation operations
subject to this Section and the regula-
tory authority regulating those an-
thracite surface coal mining and recla-
mation operations shall comply with
this Part.

§ 809.11 Applicability.
This Part applies to any person seek-

ing to engage in or engaging in anthra-
cite surface coal mining and reclama-
tion operations in Pennsylvania.

§ 809.12 Requirements.
(a) All of the provisions of this Sub-

chapter shall apply to bonding and In-
suring anthracite surface coal mining
and reclamation operations in Penn-
sylvania, except that:

(1) Specified bond limits shall be de-
termined by the regulatory authority
in accordance with applicable provi-
sions of Pennsylvania statutes, rules
and regulations promulgated thereun-
der, and implementing policies of the

Pennsylvania Department of Environ-
mental Resources.

(2) The period of liability for respon-
sibility under each bond shall be es-
tablished for those operations in ac-
cordance with applicable laws of the
State of Pennsylvania, rules and regu-
lations promulgated thereunder, and
Implementing policies of the Pennsyl-
vania Department of Environmental
Resources.

(b) Upon amendment of the Penn-
sylvania permanent regulatory pro-
gram with respect to specified bond
limits and period of revegetation re-
sponsibility for anthracite surface coal
mining and reclamation operations,
any person engaging in or seeking to
engage in those operations shall
comply with additional regulations the
Secretary may Issue as are necessary
to meet the purposes of the Act.

(c) Nothing In this Part shall exempt
anthracite surface coal mining and
reclamation operations from the re-
quirements of this Subchapter, except
as set forth in this Section.

SUBCHAPTUE K-PERMANENT PROGRAM
PERFORJANCE STANDARDS

PART 810-PERMANENT PROGRAM
PERFORMANCE STANDARDS-
GENERAL PROVISIONS

See
810.1 Scope.
810.2 Objective.
810.3 Authority.
810.4 ResponsIbility.
810.11 Applicability.

AuoRr. Secs. 102, 201, 501(b), 503,504,
505, 512, 515, 518 and 517 of Pub. L. 95-87,
91 Stat. 448, 449, 468, 470. 471, 473, 483. 486,
495, and 498 (30 U.S.C. 1202, 1211, 1251,
1253, 1254, 1255, 1282 1265, 1266, and 1267).

§ 810.1 Scope.
This Subchapter sets forth the mini-

mum performance standards and
design requirements to be adopted a:nd
Implemented under a regulatory pro-
gram for coal exploration and surface
coal mining and reclamation oper-
ations.

§ 810.2 Objective.
The objective of this Subchapter is

to ensure that coal exploration and
surface coal mining and reclamation
operations are conducted in manners
which are compatible with the envi-
ronmental, social, and esthetic needs
of the Nation. Accordingly, the per-
formance standards and design re-
quirements in this Subchapter will
provide for-

(a) Protection of the health, safety,
and general welfare of mine workers
and the public;

(b) Maximum use and conservation
-of the solid fuel resource being recov-
ered so that reaffecting the land
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through future surface coal mining
operations can be minimi ed;

(c) Prompt reclamation of all affect-
ed areas to conditions that are capable
of supporting the premining land, uses
or higher or better land uses;

(d) Reclamation of land affected by
surface coal mining operations ascon-
temporaneously as practicable with
mining operations;

(e) Minimizing, to the extent possi-
ble using the best technology current-
ly available, disturbances and adverse
Impacts on fish, wildlife, and other re-
lated environmental values; and en-
hancement of such resources .where
practicable;

(f) Revegetation which achieves a
prompt vegetative cover and recovery
of productivity levels compatible with
approved land uses;

(g)'Minimum disturbance to the pre-
vailing hydrologic balance at the mine-
site aid In associated off-site areas,
and to the quality and quantity of
water in surface and ground water sys-
teins;

(h) Protection of fragile and iistoric
lands where surface coal mining oper-
ations could result in significant
damage to important historic, cultural,
scientific, or esthetic values and natu-
ral systems;

(1) Confinement of surface coal
mining and reclamation operations in-
cluding, but not limited to, the loca-
tion of spoil disposal areas to lands
within the permit,area; and

(J) Striking a balance between pro-
tection of the environment and agri-
cultural-productivity and the Nation's
need for coal as an essential source of
energy.

(k) Protection of endangered and
threatened species and their critical
habitats as determined by the Endan-
gered Species Act of 1973 (16 USC
1531, et seq.).

§ 810.3 Authority.
The Secretary shall approve and

promulgate minimum coal exploration
and surface mining and reclamation
operations performance standards and
design requirements applicable under
regulatory programs which are at least
as stringent as Subchapter K in ac-
cordance with Subchapter C of this
Chapter.

§ 810.4 Responsibility.
(a) The Director shall ensure that

performance standards and design re-
quirements at least as stringent as the
standards of this Subchapter are im-
plemented and enforced under every
regulatory program.

(b) The State regulatory authority
shall ensure that performance stand-
ards and design requirements at least
as stringent as the standards in this
Subchapter are implemented and en--
forced under every State program.

(c) Each person conducting coal ex-
ploration or surface coal mining and
reclamation operations is responsible
for complying with performance
standards and design requirements
which are at least as stringent as the
standards in this Subchapter and the
applicable regulatory program.

§ 810.11 Applicability.
Part 815 applies to all coal explora-

tion conducted under regulatory pro-
grams. Part 816 applies to all surface
mining activities conducted under reg-
ulatory programs. Part 817 applies to
all underground mining activities con-
ducted under regulatory programs.
Parts 818 through 828 apply to certain
special categories of surface coal
mining and reclamation 'operations.
Parts 816 and 817 apply to each of
those special categories of operations,
except to the extent that a provision
of Part 818 through 828 specifically
exempts a.particular category from a
particular requirement of Part 816 or
817.

PART 815-PERMANENT PROGRAM
PERFORMANCE STANDARDS-
COAL EXPLORATION

Sec.
815.1 Scope.
815.2 Objectives.
815.11 General responsibility 'of persons

conducting coal exploration.
815.13 Required documents.
815.15 Performance standards for coal ex-

ploration. ,
815.17 Requirement for a permit.

AuTHoRr: Sees. 102, 201, 501(b), 503, 504,
506, 512, 515, 516 and 517 of Pub. I 95-87,
91 Stat. 448, 449, 468, 470, 471, 473, 483, 486,
495 and 498 (30 USC 1202, 1211, 1251, 1253,
1254, 1256, 1262, 1265, 1266. 1267).'

§ 815.1 Scope.,
This Part sets forth performance

standards and design requirements re-
quired for coal exploration which sub-
stantialy disturbs the natural land
surface. These performance standards
and design requirements are the mini-
mum standards which shall be re-
quired of such exploration, and such
exploration-may, at the discretion of
the regulatory authority, be further
required to comply with the applicable
performance standards and design re-
quirements of 30 CFR 816-828.

§ 815.2 Objectives.
The objectives of this.Part are to:
(a) Provide any person who conducts

or intends to conduct coal exploration
which substantially disturbs the natu-
ral land surface with minimum envi-
ronmental protection performance
standards and design requirements
under a regulatory program; and

(b) Prevent degradation of environ-
mental quality during and following
the conduct of coal exploration.

§ 815.11 General responsibility of persons
conducting coal exploration.

(a) Each person who conducts coal
exploration which substantially dis-
turbs the natural land surface and In
which 250 toiis or less of coal are re-
moved shall file the notice of Inten-
tion to explore required under 30 CFR
776.12 and shall comply with Section
815.15 of this Part.

(b) Each person who conducts coal
exploration which substantially dis-
turbs the natural land surface and in
which more than 250 tons of coal are
removed in the area described,by the
written approval from the regulatory
authority, shall comply with the pro-
cedures described in the exploration
and reclamation operations plan ap-
proved under 30 CFR 776.13 and shall
comply with Section 815.15 of this
Part.

§ 815.13 Required documents.
Each person who conducts coal ex-

ploration which substantially disturbs
the natural land surface and which re-
moves more than 250 tons of coal
shall, while In the exploration, area,
possess written approval of the regula-
tory authority for the activities grant-
ed under 30 CFR 776.12. The written
approval shall be available for review
by the authorized representative of
the regulatory authority or the Office
upon request.

§ 815.15 Performance standards for coal
exploration.

The performance standards In this
Section are applicable to coal explora-
tion which substantially disturbs land
surface.

(a) Habitats of unique value for fish,
wildlife, and other related environ-
mental values and areas identified in
30 CFR 780.16(b) shall not be dis-
turbed.during coal exploration.

(b) The person who conducts coal
exploration shall,-to the extent practi.
cable, measure important environmen-
tal characteristics of the exploration
area during the operations, to mini-
mize environmental damage to the
area and to provide supportive infor-
mation for any permit application that
person may submit under Subchapter
G.

(c)(1) Vehicular travel on other than
established graded and surfaced roads
shall be limited by the person who
conducts coal exploration to that absoA
lutely necessary to conduct the explo-
ration. Travel shall be confined to
graded and surfaced roads during peri-
ods when excessive damage to vegeta,
tion or rutting of the land surface
could result.
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(2) Any new road in the exploration
area which is used less than 6 months
shall comply with the provisions of 30
CFR 816.170-816.176. If the road will
be used longer than 6 months, it shall
comply with the provisions of 30 CFR
8-16.150-816.166.

(3) Existing roads may be used for
exploration in accordance with the fol-
lowing:.

(i) All applicable Federal, State, and
local requirements shall be met.
-(ii) If the road is significantly al-

tered for exploration, including, but
not limited to, change of grade, widen-
ing, or change of route, or if use of the
road for exploration contributes addi-
tional suspended solids to streamflow
or runoff, then Paragraph (g) of this
Section shall apply to all areas of the
road which are altered or which result
in such additional contributions.

(iII) If the road is significantly al-
tered for exploration activities and
will remain as a permanent road after
exploration activities'are completed,
the person conducting exploration
shall ensure thit.the requirements of
30 CFR 816.150 - 816.166, as appropri-
ate, are met for the design, construc-
tion, alteration, and maintenance of
the road.

(4) Promptly after-exploration activ-
ities are completed, existing roads
used during exploration shall be re-
claimed either- ,

(i) To a condition equal to or better
than their preexploration condition;
or

(ii) To the condition required for
permanent 'roads under 30 CPR
816.150 - 816.166, as appropriate.

(d) If excavations, artificial flat
areas, or embankments are created
during exploration, these areas shall
be returned to the approximate origi-
nal contour promptly after such fea-
tures are no longer needed for coal ex-
ploration.

(e) Topsoil shall be removed, stored,
and redistributed on disturbed areas
as necessary to assure successful reve-
getation or as required by the regula-
tory authority.

(f) Revegetation of areas disturbed
by coal exploration shall be performed
by the person who conducts the explo-
ration, or his or her agent. If more
than 250 tons of coal are removed
from the exploration area, all revege-
tation shall be in compliance with the
plan approved by the regulatory au-
thority and carried out in a manner
that encourages prompt vegetative
cover and recovery of productivity
levels compatible with approved post-
exploration land use and in accord-
ance'with the following:

(1) All disturbed lands shall be
seeded or planted to the same seasonal
variety native to the disturbed area. If
both the preexploration and postex-
ploration land uses are intensive agri-
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culture, planting of the crops normally
grown will meet the requirements of
this paragraph.

(2) The vegetative cover shall be ca-
pable of stabilizing the soil surface in
regards to erosion.

(g) With the exception of small and
temporary diversions of overland flow
of water around new roads, drill pads,
and support facilities, no ephemeral,
intermittent or perennial stream shall
be diverted during coal exploration ac-
tivities. Overland flow of water shall
be diverted in a manner that-

(1) Prevents erosion;
(2) To the extent possible using the

best technology currently available,
prevents additional contributions of
suspended solids to streamflow or
runoff outside the exploration area;
and

(3) Complies with all other applica-
ble State or Federal requirements.

(h) Each exploration hole, borehole,
well, or other exposed underground
opening created during exploration
must meet the requirements of 30
CFR 816.13, 816.14, and 816.15.

(I) All facilities and equipment shall
be removed from the exploration area
promptly when they are no longer
needed for exploration, except for
those facilities and equipment that
the regulatory authority determines
may remain to-

(1) Provide additional environmental
quality data;

(2) Reduce =r control the on- and
off-site effects of the exploration ac-
tivities; or

(3) Facilitate future surface mining
and r~clamation operations by the
person conducting the exploration,
under an approved permit.

(J) Coal exploration shall be con-
ducted in a manner which minimizes
disturbance of the prevailing hydrolo-
gic balance, and shall include sediment
control measures such as those listed
in 30 CFR 816.45 or sedimentation
ponds which comply with 30 CFR
816.46. The regulatory authority may
specify additional measures which
shall be adopted by the person en-
gaged in coal exploration.

(k) Toxic- or acid-forming materials
shall be handled and disposed of in ac-
cordance with 30 CFR 816.48 and
816.103. If specified by the regulatory
authority, ,additional measures shall
be adopted by the person engaged in
coal exploration.

§ 815.17 Requirement for a permit.
Any person who extracts coal for

commercial sale during coal explora-
tion operations must obtain a permit
for those operations from the regula-
tory authority under Subchapter G.
No permit is required if the regulatory
authority makes a prior determination
that the sale is to test for coal proper-
ties necessary for the development of
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surface coal mining and reclamation
operations for which a permit applica-
tion is to be submitted at a later time.

0

PART 816-PERMANENT PROGRAM
PERFORMANCE STANDARDS-SUR-
FACE MINING ACTIVITIES

Sec.
816.1 Scope.
816.2 ObJectives.
816.11 Signs and markers.
816.13 Casing and sealing of drilled holes:

General requirements.
816.14 Casing and sealing of drilled holes:

Temporary.
816.15 Casing and sealing of drilled holes:

Permanent.
816.21 Topsoil: General requirements.
816.22 Topsoil: Removal.
816.23 Topsoil. Storage.
816.24 Topsoil: Redistribution.
816.25 Topsoil: Nutrients and soil amefid-

ment&.
816.41 Hydrologic balance: General re-

quirementr,.
816.42 Hydrologic balance: Water quality

standards and effluent limitations.
816.43 Hydrologic balance: Diversion and

conveyance of overland and shallow
ground water flows and ephemeral
streams.

816.44 Hydrologic balance: Stream channel.
diversions.

816.45 Hydrologic balance: Sediment con-
trol measures.

816.46 Hydrologic balance: Sedimentation
ponds.

816.47 Hydrologic balance: Discharge
structures.

816.48 Hydrologic balance: Acid-forming
and toxic-forming spoil.

816.49 Hydrologic balance: Permanent and
temporary impoundments.

816.50 Hydrologic balance: Ground water
protection.

.816.51 Hydrologic balance: Protection of
ground water recharge capacity.

816.52 Hydrologic balance: Surface and
ground water monitorlng.

816.53 Hydrologic balance: Transfer of
wells.

816.54 Hydrologic balance: Water rights
and replacemenL

816.55 Hydrologic balance. Discharge of
watir Into an underground mine-

816.56 Hydrologic balance: Postmining re-
habilitation of sedimentation ponds, di-
versions, impoundments, and treatment
facilities.

816.57 Hydrologic balance: Stream buffer
zons.

816.59 Coal recovery.
816.61 Use of explosives: General require-

ments.
816.62 Use of explosives: Pre-blasting

survey.
816.64 Use of explosives: Public notice of

'blasting schedule.
816.65 Use of explosives: Surface blasting

requirements.
816.67 Use of explosives: Seismograph mea-

surements.
816.68 Use of explosives: Records of blast-

ing operations.
816.71 Disposal of excess spoil: General re-

quirements.
816.72 Disposal of excess spoil: Valley fills.
816.73 Disposal of excess spoil: Head-of-

hollow fills.
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Sec. Sec.
816.74 Disposal of excess spoil: Durable rock 816.180 Other transportation facilities.

fills. 816.181 Support facilities and utility instal-
816.79 Protection of underground mining. - lations.
816.81 Coal processing waste banks: Gener-

wast reanrems:s AuTo - Secs. 102, 201, 501. 503, 504,
81682Coa l reiesng w- 508, 515, 517, 519, 701, 717, and 719 of Pub.
specon prcst -L. 95-87, 91 Stat. 448, 449, 467, 470, 471, 478,spectton. " 486, 498, 501, 516; 526 (30 U.S.C. 1202, 1211,

816.83 Coal processing waste banks: Water, 1251, 1253, 1254, 1258, 1265. 1267, 1269, 1291.
control measures. 1307, 1309).

816.85 Coal processing waste banks: Con-
struction requirements. , § 816.1 Scope.

816.86 Coal processing waste: Burning.
816.87 Coal processing waste: Burned waste This Part sets forth the minimum

utilization. environmental protection performance
816.88 Coal processing waste: Return to standards to be adopted and imple-

underground workings. mented under regulatory programs for
816:89 Disposal of non-coal wastes. surface mining activities.
816.91 Coal' processing waste: Dams and

embankments: General requirements. § 816.2 Objectives.
816.92 Cbal processing waste: Dams and

embankments: Site preparation. This Part is'intended to ensure that
'816.93 Coal processing waste: Dams and all, surface mining activities are con-

embankments: Design and construction. ducted in a manner which preserves
816.95 Air resources protection. , ; and enhances environmental and
816.97 Protection jpf fish, wildlife, and re- other values in accordance with the

lated environmental values.
816.99 Slides and other damage. Act.
816.100 Contemporaneous reclamation. § 816.11 Signs and markers.
816.101 Backfilling and grading: General

requirements. (a) Specifications. Signs and mark-
816.102 Backfilling and grading: General ers required under this Part shall-

grading requirements. (1) Be posted and maintained by the
816.103 Backfilling and grading: Covering person who conducts the surface

coal and acid- and toxic-forming materi npro wo cnuite sra
als. mining activities;

816.104 Backffiling and grading- Thin over- (2) Be of a uniform design through-
burden. out the operation that can- be easily

816.105 Backfilling -and. grading: Thick seen and read;
overburden. '(3) Be made of durable material; and

816.106 Regrading or stabilizing rills and (4) Conform to local ordinances and
gullies. codes.

816.111 Revegetation: General require- -bd ut m Sments, (b) Duration of maintenance. Signs
m816.112 Revegetatots Use of introduced ind markers shall -be maintained
specieso during the conduct of all activities to

816.113 Revegetation: Timing. which they pertain.
816.114 Revegetation: Mulching and other (c) Mine and Permit identification

soil stabilizing practices. signs. -
816.115 Revegetation: Grazing (1) Identification signs shall be dis-
816.116 ReYegetation: Standards for suc- playpd at each point-of access to the

cess. p ,m
816.117 Revegetation: Tree and shrub permit area from publlc roads.

stocking for forest land. .; (2) Signs shall show the name, busi-
816.131 Cessation of operations: Tempo- ness address, and telephone number of

rary. the person who conducts the surface
816.132 Cessation of operations: Pernma- mining activities and the Identification

nent. number of the'current permit autho-
816.133 Postmining land use: rizing surface mining activities.
816.150 Roads: Class I: General. (3) Signs shall be retained and main-
816.151 Roads: Cldss I: Location.
816.152 Roads: Class I: Design and construc- taied until after the release of all

tion. bonds for the permit area.
816.153 Roads: Class I: Drainage. - (d) Perimeter markers. The perim-
816.154 Roads: Class I: Surfacing. eter of a permit area shall be clearly
816.155 Roads: Class I: Maintenance. marked before the beginning of sur-
816.156 Roads: Class I: Restoration. face mining activities.
816.160 Roads: Class II: General. (e) Buffer zone markers. Buffer
816.161 Roads: Class II: Location. - zones shall be marked along their

struct2on. Cl D . boundaries as required under Section

816.163 Roads: Class II: Drainage. 816.57.
816.164 Roads: Class II: Surfacing. (f) Blasting signs. If blasting is con-
816.165 Roads: Class IL Maintenance. ducted incident to surface mining ac-
816.166 Roads: Class/I: Restoration. tivities, the person who conducts these
816.170 Roads: Class III: General. activities shall:
816.171 Roads: Class I: Location. (1) Conspicuously display signs read-
816.172 Roads: Class I: Design and con- ing 'Blasting Area' along the edge of

struction.
816.173 Roads: Class I: Drainage. any blastingarea that comes within 50
816.174 Roads: Class I: Surfacing. feet of any road within the permit
816.175 Roads: Class IIL Maintenance. area, or within 100 feet of any public
816.176 Roads: Class IM Restoration. road right of way.

J
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(2) Conspicuously flag, or post
within the blasting area, the immedi-
ate vicinity of charged holes as re-
quired by Section 816.65(e).

(3) Place at all entrances to the
permit area from public roads or high-
ways conspicuous signs which state
'Warning! Explosives In Use', which
clearly explain the blast warning and
all clear signals that are In use and
which explain the marking of blast
areas and charged holes within the
permit area.

(g) Topsoil'markers, Where topsoil
or other vegetation-supporting materi-
al is segregated and stockpiled as re-
quired under Section 816.23, the stock-
piled material shall be clearly marked.

§ 816.13 Casing and sealing of drilled
.holes: General requirements.

Each exploration hole, other drill or
borehole, well, or other exposed un-
derground opening shall be cased,
sealed, or otherwise managed, as ap-
proved by the regulatory authority, to
prevent acid or other toxic drainage
from entering ground or surface
waters, to minimize disturbance to the
prevailing hydrologic balance, and to
ensure the safety of people, livestock,
fish and wildlife, and machinery in the
mine plan and adjacent area. If these
openings are uncovered or exposed by
surface mining, activities within the
permit area they shall be permanently
closed, unless approved for water mon-
itoring, or otherwise managed in a
manner approved by the regulatory
authority. Use of a drilled hole or
borehole or monitoring well as a water
well must meet the provisions of Sec-
tion 816.53 of this Part. This Section
does not apply to holes solely drilled
and used for blasting.

§ 816.14 Casing and 'sealing of drilled
holes: Temporary.

Each exploration hole, other than
drill or. boreholes, wells and other ex-
posed underground openings which
have been Identified in the approved
permit application for use to return

- coal processing waste or water to un-
derground workings, or to be Used to
monitor ground water conditions, shall
be temporarily sealed before use and
protected during use by barricades, or
fences, or other protective devices ap-
proved by the regulatory authority.
These devices shall be periodically in-
spected and maintained in good oper-
ating condition by the person who con-
ducts the surface mining activities.

§ 816.15 Casing and sealing of drilled
holes: Permanent.

When no longer needed for monitor-
ing or other use approved by the regU-
latory authority upon a finding of no
adverse environmental or health and
safety effect, or unless approved for
traisfer as a water well under Section



816.53, each exploration hole, other
drilled hole or borehole, well, and
other exposed underground opening
shall be capped, sealed, backfilled, or
otherwise properly managed, as re-
quired by the regulatory authority,
under Section 816.13 and consistent
with 30 CFR 75.1711. Permanent clo-

- sure measures shall be designed to pre-
vent access to the mine workings by
people, livestock, fish and wildlife, and
machinery, and to keep acid or other
toxic drainage from entering ground
or surface waters.

§ 816.21 Topsoil: General requirements.
(a) Before disturbance of an area,

topsoil and subsoils tb be saved under
Section 816.22 shall be separately re-
moved and segregated from other ma-
terial.
(b) After removal, topsoil shall

either be immediately redistributed as
required under Section 816.24 or stock-
piled pending redistribution as re-
quired under Section 816.23.

§ 816.22 Topsoil: Removal
(a) Timing. Topsoil shall be removed

after vegetative cover that would in-
terfere with the use of the topsoil is
cleared from the areas to be disturbed,
but before any drilling, blasting,
mining, or other surface disturbance.

(b) Materials to be removed. All top-
soil shall be removed in a-separate
layer from the areas to be disturbed,
unless use of substitute or supplemen-
tal materials is approved by the regu-
latory authority in accordance with
paragraph (e) of this Section. If use of
substitute or supplemental materials Is
approved, all materials to be redistrib-
uted shall be removed.

(c) Material to be removed in thin
-topsoil situations. If the topsoil is less
than 6 inches, a 6-inch layer that in-
cludes the A horizon and the unconso-
lidated materials immediately below
the A horizon or the A horizon and all
unconsolidated material if the total
available is less than 6 inches, shall be
removed and the mixture segregated
and redistributed as the surface soil
layer, unless topsoil substitutes are ap-
proved by the regulatory authority
pursuant to paragraph (e) of this Sec-
tion.

(d) Subsoil segregation. The B hori-
zon andportions of the C horizon, or
other underlying layers demonstrated
to have qualities for comparable root
development shall be segregated and
replaced as subsoil, if the regulatory
authority determines that either of
these is necessary or desirable to
ensure soil productivity consistent
with the approved postmining land
use.

(e) Topsoil substitutes and supple-
ments.

(1) Selected overburden materials
may be substituted for or used as a
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supplement to, topsoil, if the regula-
tory authority determines that the re-
sulting soil medium Is equal to or more
suitable for sustaining revegetation
than is the available topsoil and the
substitute material Is the best availa-
ble to support revegetation. This de-
termination shall be based on:

(i) The results of chemical and physi-
cal analyses of overburden and topsoil.
These analyses shall include determi-
nations of.pH, net acidity or alkalin-
ity, phosphorus, potassium, texture
class, and other analyses as required
by the regulatory authority. The regu-
latory authority may also require that
results of field-site trials or green-
house tests be used to demonstrate the
feasibility of using these overburden
materials.

(i) Results of analyses, trials, and
tests shall be submitted to the regula-
tory authority. Certification of trials
and tests shall be made by a labora-
tory approved by the regulatory au-
thority, stating that:

(A) The proposed substitute materi-
al is equal to or more suitable for sus-
taining the vegetation than is the
available topsoil;

(B) The substitute material is the
best available material to support the
vegetation; and

(C) The trials and tests were con-
ducted using standard testing proce-
dures.

(2) Substituted or supplemental ma-
terial shall be removed, segregated,
and replaced in compliance with the
requirements for topsoil under this
Section.

(f) Limits on topsoil removal area.
Where the removal of vegetative mate-
rial, topsoil, or other materials may
result in erosion which may cause air
or water pollution -

(1) The size of the area from which
topsoil is removed at any one time
shall be limited;

(2) The surface soil layer shall be re-
distributed at a time when the physi-
cal and chemical properties of topsoil
can be protected and erosion can be
minimized; and

(3) Such other measures shall be
taken as the regulatory authority may
approve or require to control erosion.

§ 816.23 Topsolh Storage.
(a) Topsoil and other materials re-

moved under Section 816.22 shall be
stockpiled only when it is impractical
to promptly redistribute such materi-
als on regraded areas.

(b) Stockpiled materials shall be se-
lectively placed on a stable area within
the permit area, not disturbed, and
protected from wind and water ero-
sion, unnecessary compaction, and
contaminants which lessen the, capa-
bility of the materials to support vege-

•tation when redistributed.
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(1) Protection measures shall be ac-
complished either by -

(I) An effective cover of nonnoxious,
quick-growing annual and perennial
plants, seeded or planted during the
first normal period after removal for
favorable planting conditions;, or

(it) Other methods demonstrated to
and approved by the regulatory au-
thority to provide equal protection.

(2) Unless approved by the regula-
tory authority, stockpiled topsoil and
other materials shall not be moved
until required for redistribution on a
regraded area.

§ 816.24 Topsoilh Redistribution.
(a) After final grading- and before

the replacement of topsoil and other
materials segregated in accordance
with Section 816.23, regraded land
shall be scarified or otherwise treated
as required by the regulatory authori-
ty to eliminate slippage surfaces and
to promote root penetration. If the
person who conducts -the surface
mining activities shows, through ap-
propriate tests, and the regulatory au-
thority approves, that no harm will be
caused to the topsoil and vegetation,
scarification may be conducted after
topsoiing.

(b) Topsoil and other materials shall
be redistributed In a manner that -

(1) Achieves an approximate uni-
form, stable thickness consistent with
the approved postmining land uses,
contours, and surface water drainage
system;

(2) Prevents excess compaction of
the topsoil; and

(3) Protects the topsoil from wind
and water erosion before and after it is
seeded and planted.

§ 816.25 Topsoil: Nutrients and soil
amendments.

Nutrients and soil amendments in
the amounts determined by soil tests
shall be applied to the redistributed
surface soil layer, so that It supports
the approved postmining land use and
meets the revegetation requirements
of Sections 816.111-816.117. All soil
tests shall be performed by a qualified
laboratory using standard methods ap-
proved by the regulatory authority.

§816.41 Hydrologic balance: General re-
quirements.

(a) Surface mining activities shall be
planned sand conducted to minimize
changes to the prevailing hydrologic
balance in both the mine plan and ad-
jacent areas, in order to prevent long-
term adverse changes in that balance
that could result from those activities.

(b) Changes in water quality and
quantity, in the depth to ground
water, and in the location of surface
water drainage channels shall be mini-
mized so that the approved postmin-
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ing land use of the permit area is not
adversely affected. -

(c) In no case shall Federal and
State water quality statutes, regula-
tions, standards, or effluent limita-
tions be violated.

(d) Operations shall be conducted to
minimize water pollution and; where
necessary, treatment methods shall be
used to control water pollution.

(1) Each person who conducts sur-
face mining activities shall emphasize
mining and reclamation practices that
prevent or minimize water, pollution:
Changes in flow of drainage shall be
used in preference to theuse of water
treatment facilities.

(2) Acceptable practices to control.
and minimize water pollution include,
but are not limited to. -

(i) Stabilizifig disturbed areas
through land shaping;,

(i) Diverting rundff;
(ii) Achieving quickly germinating

and growing stands of temporary vege-
tation;

(iv) Regulating channel 'velocity of
water,

(v) Lining drainage channels with
rock or vegetation;

(vi) Mulching;, -
(vii) Selectively placing and sealing

acid-forming and toxic-forming mate-
rials; and

(viii) Selectively placing waste mate-
rials in backfill areas.

(3) If the practices -listed at Para-
graph '(d)(2) of this Section are- not
adequate to meet the requirements of
this Part, the person, who conducts
surface mining activities shall operate
and maintain the necessary' water
treatment facilities for as long. as
treatment is required undei this Part.'

§ 816.42 Hydrologic balance: Water qual-'
ity standards and effluent limitations.'

(a)(1) All surface drainage from the
disturbed area, including disturbed
areas that have been graded, seeded,,
or planted, shall be passed through- a
sedimentation pond or a series of sedi-
mentation ponds before leaving the
permit area.

(2) Sedimentation ponds and other
treatment facilities shall be main-
tained until the disturbed area has
been restored and the vegetation re-
quirements of Sections.816.111-816.117
are met and the quality of the un-
treated drainage from the disturbed
area meets the applicable State and
Federal water quality standards. re-
quirements for the receiving stream.

(3) The regulatory authority may
grant exemptions from these ,require-
ments only when:

(A) The disturbed drainage area
within the total disturbed area. is
small; and

(B) The person who conducts the
surface mining activities demonstrates
that sedimentation ponds'-and treat-

ment facilities are not necessary for
drainage-from the disturbed drainage
areas to meet the effluent limitations
in the table below and the applicable
State and'Federal water quality stand-
axds for downstream receiving waters.

(4) For the purposes of this Section
only, disturbed area shall not include
those areas in wtich only diversion
ditches, sedimentation ponds, or roads
are installed in accordance with this
Part and the upstream area is not oth-
erwise disturbed by- the person, who
conducts the surface mining activities.

(5) Sedimentation -ponds required by
this Section shall be constructed in- ac-
cordance with Section 816.46, in ap-
propriate locations before beginning
any surface mining activities in the
drainage area to be affected.
1 (6) Where the sedimentation pond*
or series of sedimentation ponds is
used so as to result in the mixing of
drainage from the disturbed areas
with drainage from other areas not
disturbed by current surface- coal
mining and reclamation -operations,.
the permittee shall achieve'the efflu-
ent limitations set forth.below for all
of the mixed drainage when it leaves
the permit area.

(7) Discharges of water from areas
disturbed by surface mining.activities
shall be made in compliance with all
Federal and State laws and regula'
tions and, at a minimum, the following
numerical effluent limitations:

Effluent limitations, in milligrams per liter
(mg/) ceiit forpH ,

Effluent Maximum-
characteristicsI allowable

2

Iron. total 4.. .
Manganese, total'.
Total suspended

solids

pH
.

-. ..... Within m'a

'To be determined'according
analytical procedures adopted-b
tal Protection Agency's regulat,
analyses (40 CPR 136).

2Beased on representative samp
'The manganese limitations

untreated discharges which are
by the Environmental Protectio
434).4

rn Colorado, Montana. Nort
Dakota, Utah, and Wyoming. tot
limitations will be determined
basis, but they must not be gre
(maximum allowable) and 30 ng
value for 30 consecutive dischai
representative sampling. -

'Where the application of
sedimentation treatment teclno
ability to comply with the mar
set forth above, the regulatory a
the pH level in the discharge to
extent, the upper limit of 9.0,
manganese limitations will be acl

$Discharges of iron from new
under 40 CPR Section 434.11(),
6.0 mg./l (maximum allowable) a
age of daily values for 30 con
days).

(b) A discharge from the disturbed
areas is not subjcct to the effluent
limitations of this Section, if-

(1) The discharge is demonstrated
by the discharger to have resulted
from a precipitation event equal to or
larger than a 10-year 24-hour precipi.
tation event; and

(2) The discharge is from facilities
designed, constructed, and maintained
in accordance with the requirements
of this Part.

(c) Adequate facilitfes shall be i
stalled, operated, and maintained to
treat any water discharged from the
disturbed area so that it complies with
all Federal 6.nd State laws and regula-
tions and the limitations of this Sec-
tion. If the pH of water to be dIs,
charged from the disturbed area is less
than 6.0, an automatic lime feeder or
other automatic neutralization process
approved by the regulatory authority
shall be installed, operated, and main.
tamed. The regulatory authority may
authorize the use of a manual system,
if it finds that-

(1) Plow is infrequent and presents
small and infrequent treatment re-
quirements to meet applicable stand.
ards which do not require use of an
automatic neutralization process; and

1(2) Timely and consistent, treatment
is ensuredi

§ 816.43 Hydrologic balance: Diversions
and conveyance of overland flow and
shallow ground water flow, and ephem.
eral streams

Average of Overland flow; including flow
dailyvaues through litter, and shallow groundfor 30

consecuive water flow from undisturbed areas,
discharge and flow in ephemeral streams, may

days, be diverted away from disturbed areas

7.0 3. 5 by means of temporary or permanent
4.0 2.0 diversions, if required or approved by

the regulatory authority as necessary
10.0 35.0 to minimize erosion, to reduce the

f.0.. .. volume of water to be treated, and to
age of 6.0 to 9.0 prevent or remove water from contact

to collection and' with acid-forming or toxic-forming
y the Environmen- materials. The following requirements
ons for wastewater shall be met for all diversions and for

all collection drains that are used tolin.

shall not apply to transport water into water-treatment
alkaline as defined facilities and for all diversions of over-
n Agency (40 CPR land and shallow ground water flow

Dakota South and ephemeral streams-
al suspended solids (a) Temporary diversions shall be
on a case-by-case constructed to pass safely the peak
ater than 45 ag/1 runoff from a precipitation event with
/1 (average of daily,
*ge days) based on a 2-year recurrence interval, or a

larger event as specified by the regula-
neutralization and tory authority.
logy results in in-
ganese limitations (b) To protect fills and property and
uthority may allow to avoid danger to public health and
exceed, to a small safety, permanent diversions shal be
in order that the

hieved. constructed to pass safely the peak
sources, as defined runoff from a precipitation event with
shall be limited to a 10-year recurrence interval, or a

nd 3.Omg./ (ave a
secutive diarge larger event as specified by the regula-

tdry authority. Permanent diversions
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shall be constructed with gently slop-
ing banks that are stabilized by vege-
tation. Asphalt, concrete, or other sim-
ilar linings shall be used only when ap-
proved by the regulatory authority to
prevent seepage or to provide stability.

(c) Diversions shall be designed, con-
structed, and maintained in a manner
which prevents additional contribu-
tions of suspended solids to stream-
flow and to runoff outside the permit
area, to the extent possible using the
best techniology currently available.
Appropriate sediment control meas-
ures for these diversions may include,
but not belimited to, maintenance of
appropriate gradients, channel lining,
revegetation, roughness structures,
and detention basins.

(d) No diversion shall be located so
as to increas the potential for land
slides. No diversion shall be construct-
ed on existing land slides, unless ap-
proved by the regulatory authority.

(e) When no longer needed, each
temporary diversion shall be removed
and the affected land regraded, top-
soiled, and revegetated in accordance
with Sections 816.24, 816.25, 816.101-
816.106, and 816.111-816.117.

Cf) Diversion design shall incorpo-
rate the following-

(1) Channel lining shall be designed
using standard engineering practices
to pass safely the design velocities.
Riprap shall comply with the require-
ments of Section 816.72(b)(5), except
for sand and gravel.

(2) Freeboard shall be no less than
0.3 feet. Protection shall be provided
for transition of flows and for critical
areas such as swales and curves.
Where the area protected is a critical
area as determined by the regulatory
authority, the design freeboard may
be increased.

(3) Energy dissipators shill be in-
stalled when necessary at discharge
points, where diversions intersect with
natural streams and exit velocity of
the diversion ditch flow is greater
than that of the receiving stream.

(4) Excess excavated material not
necessary for diversion channel geom-
etry or regrading of the channel shall
be disposed of in accordance with 30
CFR 816.71-816.74.

(5) Topsoil shall be handled in com-
pliance with 30 CFR 816.21-816.25.

(g) Diversions shall not be construct-
ed or operated to divert water into un-
derground mines without the approval
of the regulatory authority under Sec-
tion 816.55.

§ 816.44 Hydrologic balance: Stream chan-
nel diversions.

(a) Flow from perennial and inter-
mittent streams within the permit
area may be diverted, if the diver-
sions-

(1) Are approved by the regulatory
authority after making the findings
called for in Section 816.57(a).

(2) Comply with other requirements
of this Subehapter; and

(3) Comply with local,- State, and
Federal statutes and regulations.

(b) When streamflow is allowed to
be diverted, the stream channel diver-
sion shall be designed, constructed,
and removed, in accordance with the
following:.

(1) The longitudinal profile of the
stream, the channel, and the flood-
plain shall be designed and construct-
ed to remain stable and to prevent, to
the extent possible using the best
technology currently available, addi-
tional contributions of suspended
solids to streamflow or to runoff out-
side the permit area. These contrbu-
tions shall not be in excess of require-
ments of State or Federal lIw. Erosion
control structures such as channel
lining structures, retention basins, and
artificial channel roughness structures
shall be used in diversions only when
approved by the regulatory authority
as being necessary to control erosion. -
These structures shall be approved for
permanent diversions only where they
are stable and will require Infrequent
maintenance.

(2) The combination of channel,
bank, and flood-plain configurations
shall be adequate to pass safely the
peak runoff of a 10-year, 24-hour pre-
cipitation evdnt for temporary diver-
sions, a 100-year, 24-hour precipitation
event for permanent diversions, or
larger events specified by the regula-
tory authority. However, the capacity
of the channel itself should be at least
equal to the capacity of the unmodi-
fied stream channel immediately up-
stream and downstream of the diver-
sion.

(c) When no longer needed to
achieve the purpose for which they
were authorized, all temporary stream
channel diversions shall be removed
and the affected land regraded and re-
vegetated, in accordance Sections
816.24, 816.25, 816.101-816.105, and
816.111-816.117. At the time diversions
are removed, downstream water treat-
ment facilities previously protected by
the diversion shall be modified or re-
moved to prevent overtopping or fail-
ure of the facilities. This requirement
shall not relieve the person who con-
ducts the surface mining activities
from maintenance of a water treat-
ment facility otherwise required under
this Part or the permit.

(d) When permanent diversions are
constructed or stream channels re-
stored, after temporary divisions, the
operator shall;

(1) Restore, enhance where practica-
ble, or maintain natural riparlan vege-
tation on the banks of the stream;

(2) Establish or restore the stream to
its natural meandering shape of an en-
vironmentally acceptable gradient, as
determined by the regulatory authori-
ty;

(3) Establish or restore the stream to
a longitudinal profile and cross-sec-
tion, including aquatic habitats (usual-
ly a pattern of riffles, pools, and drops
rather than uniform depth) that ap-
proximate premining stream channel
characteristics.

§ 816.45 Hydrologic balance: Sediment
control measures.

(a) Appropriate sediment control
measures shall be designed, construct-
ed, and maintained using the best
technology currently available to:

(1) prevent, to the extent possible,
additional contributions of sediment
to streamflow or to runoff outside the
permit area.

(2) meet the more stringdnt of appli-
cable State or Federal effluent limita-
tions,

(3) minimize erosion to the extent
possible.

(b) Sediment control measures in-
clude practices carried out within and
adjacent to the disturbed area. The
sedimentation storage capacity of
practices in and downstream from the
disturbed area shall reflect the degree
to which successful mining and recla-
mation techniques are- applied to
reduce erosion and control sediment.
Sediment control measures consist of
the utilization of proper mining and
reclamation methods and sediment
control practices, singly or in combina-
tion. Sediment control methods in-
clude but are not limited to -

(1) Disturbing the smallest practica-
ble area at any one time during the
mining operation through progressive
backfilling, grading, and prompt reve-
getation as required in Section
816.111(b);

(2) Stabilizing the backffil material
to promote a reduction in the rate and
volume of runoff, in accordance with
the requirements of Section 816.101;

(3) Retaining sediment within dis-
turbed areas;

(4) Diverting runoff away from dis-
turbed areas;

(5) Diverting runoff using protected
channels or pipes through disturbed
areas so as not to cause additional ero-
sion;

(6) Using straw dikes, nprap, check
dams, mulches, vegetative sediment
filters, dugout ponds, and other meas-
ures that reduce overland flow veloc-
ity, reduce runoff volume, or trap sedi-
ment; and

(7) Treating with chemicals.
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§ 816.46 Hydrologic balance: Sedimenta-
tion ponds.

(a), General requirements. Sedimen-
tation ponds shall be used individually
or in series and shall -

(1) Be constructed before any dis-
turbance of the undisturbed area to be
drained Into the pond;

(2) Be located as near as possible to
the disturbed area and out of p&ren-
nial streams; unless approved by the-
regulatory authority.

(3) Meet all the criteria of this Sec-
tion.. (b Sediment storage volume. Sedi-
mentation ponds shall provide a mini-
mum sediment storage volume equal
to -

(1) The accumulated sediment
volume from the drainage area to the
pond for a minimum of 3 years. Sedi-
ment storage volume shall be deter-
mined using the Universal Soil Loss
Equation, gully erosion rates, and the
sediment delivery ratio converted to
sediment volume, using either the
sediment density or other empirical
methods derived from regional sedi-
ment pond studies if approved by the
regulatory authority; or

(2) 0.1 acre-foot for each acre'of dis-
turbed area within the upstream
drainage area or a_ greater amount' if
required by the regulatory authority_
based upon sediment yield to the
pond. The regulatory authority may
approve a sediment'storage volume of
not less than 0.035 acre-foot for each
acre of disturbed area within the up-
stream drainage area, if the person
who conducts the surface mining ac-
tivities demonstrates that sediment re-
moved by other sediment control
measures is equal to the reduction in
sediment storage volume.

(c) Detention time. 'Sedimentation
ponds shall provide the required theo-
retical detention time for the water
inflow or runoff entering the pond
from a 10-year, 24-hour precipitation
event (design event). Thedretical de-
tention time is defined as the average
time that the design flow is detained
in the pond; and is further defined as
the time difference between the cen-
trold of the inflow hydrograph and
the centroid of the outflow hydro-
graph' for the design event. Runoff di-
verted under Sections 816.43 and
816.44, away from the disturbed drain-
age areas and not passed through the
sedimentation pond need not be con-
sidered in sedimentation pond design.
In determining the runoff volume, the
characteristics of the mine site, recla-
mation procedures, and onsite sedi-
ment control practices shall be consid-
ered. Sedimentation ponds shall pro-
vide a theoretical detention time of
not less than twenty-four hours, or
any higher amount required by the
regulatory authority, except as pro-

vided under subparagraphs (1), (2), or
(3) of this paragraph.

(1) The regulatory authority may
approve a theoretical detention time
of not less than 10 hours, when the
person who conducts the surface
mining activities demonstrates that -

(i) The improvement in sediment re-
moval efficiency is equivalent to the
reduction in detention time as a result
of pond design. Improvements in pond
-esigii may include but are not limited
to tond configuration, in-flow and out-
flow fAoility locations, baffles to de-
crease in-flow, velocity and short-cir-
cuiting, and surfaue.areas; and

(i) The pond efflienkt.is shown to
achieve and maintain applidable..efflu-
ent limitations.

(2) The regulatory authority may
approve a theoretical detention time
of not less than 10 hours when the
person who conducts the surface
mining activities demonstrates that
the size distribution or the specific
gravity of the suspended matter is
such that applicable effluent limita-
tions are achieved and maintained.

(3) The regulatory authority may
"approve a theoretical detention time
of less than 24 hours to any level of
detention time, when the person who
conducts the surface mining activities

- demonstrates -to the regulatory au-
thority that the chemical treatment
process to be used --

(i) Will achieve and maintain the ef-
fluent limitations; and

(il) Is harmless to fish, wildlife, and
related environmental valhes.

(4) The calculated theoretical deten-
tion time and all supporting documen-
tation and drawings used to establish
the required detention times under
subparagraphs (c)(1)-(3) of this Sec-
tion shall be included in the permit
application. 4

(d) Dewatering. The water storage
resulting from inflow shall be removed
by a nonclogging dewatering device or
a conduit spillway approved by the
regulatory authority, and shall have a
discharge rate to achieve and maintain
the required ' theoretical detention
time. The dewdtering device shall not
be located at a lower elevation than
the maximum elevation of the sedi-
mentation storage volume.

(e) Each,-person who conducts sur-
face mining activities shall design, con-
struct, and maintain sedimentation
ponds to prevent short-circuiting to
the extent'possible..

(f) The design, construction, and
maintenance of a sedimentation pond
or other sediment control measures in
accordance with this Section shall not
relieve the person from compliance
with applicable effluent limitations as
contained in 30 CFR 816.42.

(g) There shall be no out-flow
through the emergency spillway
during the passage of the runoff re-

suiting from the 10-year, 24-hour pre-
cipitation event or lesser events
through the sedimentation pond.

(h) Sediment shall be removed from
sedimentation ponds when the volume
of sediment accumulates to 60 percent
of the design sediment storage volume.
With the approval of the regulatory
authority, additional permanent stor-
age may be provided for sediment
and/or water above that required for
the design sediment storage. Upon the
approval of the regulatory authority
for those cases where additional per-
manent storage is provided above that
required for sediment under Para-
graph (b) of this Section, sediment re-
moval may be delayed until the re-
maining volume of permanent storage
has decreased to 40 percent of the
total sediment storage volume pro-
vided the theoretical detention time is
maintained.

(i) An appropriate combination of
principal and emergency spillways
shall be provided to safely discharge
the runoff from a 25-year, 24-hour
precipitation event, or larger event
specified by the regulatory authority.
The elevation of the crest of the emer-
gency spillway shall be a minimum of
1.0 foot above the crest of the princi-
pal spillway. Emergency spillway
grades and allowable velocities shall be
approved by the regulatory authority.

(j) The minimum elevation at the
top of the settled embankment shall
be 1.0 foot above the water surface in
the pond with the emergency spillway
flowing at design depth. For embank-
ments subject to settlement, this 1.0
foot minimum elevation requirement
shall apply at all times, including the
period after settlement. ,

(k) The constructed height of the
dam shall be increased a minimum of 5
percent over the design height to
allow for settlement, unless it. has
been demonstrated to the regulatory
authority that the material used and
the design will ensure against all set,
tlement.

(1) The minimum top width of the
embankment shall not be less than the
quotient of (H+35)/5, where H Is the
height,-in feet, of the embankment as
measured from the upstream toe of
the embankment.
• (m) The combined upstream - and

downstream, side slopes of the settled
embankment shall not be less than
lv:5 h, with neither slope steeper than
lv:2h. Slopes shall be designed to be
stable in all cases, even If flatter side
slopes are required.

(n) The embankment foundation
area shall be cleared of all organic
matter, all surfaces sloped to no steep-
er than lv:lh, and the entire founda-
tion surface scarified.

(o) The fill material shall be free of
sod, large.roots, other large vegetative
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matter, and frozen soil, and in no case
shall coal-processing waste be used.

(p) The placing and spreading of fill
material shall be started at the lowest
point of the foundation. The fill shall
be brought up in horizontal layers of
such thickness as is required to facili-
tate compaction and meet the design
requirements of this Section. Compac-
tion shall be conducted as specified in
the design approved by the regulitory
authority.

(q) If a sedimentation pond has an
embankment that is more than 20 feet
in height, as measured from the up-
stream toe of the embankment to the
crest of the emergency spillway, or has
a storage volume of 20 acre-feet or
more, the following additional require-
ments shall be met: -

(1) An appropriate combination of
principal and emergency spillways
shall be provided to discharge safely
the runoff resulting from a 100-year,
24-hour precipitation event, or a larger
event specified by the regulatory au-
thority.

(2) The embankment shall be de-
signed and constructed with a static
safety factor of at least 1.5, or a
highdr safety factor as designated by
the regulatory authority to ensure sta-
bility.

(3) Appropriate barriers shall be pro-
vided to control seepage along con-
duits that extend- through the em-
bankment.

(4) The criteria of the Mine Safety
and Health Administration as pub-
lished in 30 CFR 77.216 shall be met.

(r) Each -pond shall be designed and
inspected during construction under
the supervision of, and certified after
construction by, a registered profes-
sional engineer.

(s) The entire embankment includ-
ing the surrounding areas disturbed by
construction shall be stabilized with
respect to erosion by a vegetative
cover or other means immediately
after.the embankment is completed.
The active upstream face of the em-
bankment where water will be im-
pounded may be riprapped or other-
wise stabilized. Areas in which the
vegetation is not successful or where
rills and gullies develop shall be re-
paired and revegetated in accordance
with Section 816.106.

(t) All ponds, including those not
meeting the size or other criteria of 30

'CFR 77.216(a), shall be examined for
structural weakness, erosion, and
other hazardous conditions, and re-
ports and modifications shall be made
to the regulatory authority, in accord-
ance with 30 CFR 77.216-3. With the
approval of the regulatory authority,
dams not meeting these criteria (30
CFR 77.216(a)) shall be examined four
times per year.

(u) Sedimentation ponds shall not be
removed until the disturbed area has

been restored, and the vegetation re-
quirements of Section 816.111-816.117
are met and the drainage entering the
pond has met the applicable State and
Federal water quality requirements
for the receiving stream. When the
sedimentation pond is removed, the af-
fected land shall be regraded and reve-
getated in accordance with Sections
816.100-816.106, and 816.111-816.117,
unless the pond has been approved by
the regulatory authority for retention
as being compatible with the approved
postminlng land use under Section
816.133. If the regulatory authority
approves retention, the sedimentation
pond shall meet all the requirements
for permanent impoundments of Sec-
tions 816.49 and 816.56.

§ 816A7 Hydrologic balance: Discharge
structures.

Discharge from sedimentation
ponds, permanent and temporary Im-
poundments, coal processing waste
dams and embankments, and diver-
sions shall be controlled, by &uergy
dissipators, riprap channels, and other
devices, where necessary, to reduce
erosion, to prevent deepening or en-
largement of stream channels, and to
minimize disturbance of the hydrolo-
gic balance. Discharge structures shall
be designed according to standard en-
gineering-design procedures.

§ 816.48 Hydrologic balance: Acid-forming
and toxic-forming spoil

Drainage from acid-forming and
toxic-forming spoil into ground and
surface water shall be avoided by -

(a) Identifying, burying, and treat-
ing where necessary, spoil which, In
the judgment of the regulatory au-
thority, may be detrimental to vegeta-
tion or may adversely affect water
quality if not treated or buried;

(b) Preventing water from coming
into contact with acid-forming and
toxic-forming spoil in accordance with
Section 816.103, and other measures as
required by the regulatory authority;
and

(c) Burying or otherwise treating all
acid-forming of toxic-forming spoil
within 30 dayg after It is first exposed
on the mine site, or within a lesser
period required by the regulatory au-
thority. Temporary storage of the
spoil may be approved by the regula-
tory authority upon a finding that
burial or treatment within 30 days is
not feasible and will not result in any
material risk of water pollution or
other environmental damage. Storage
shall be limited to the period until
burial or treatment first becomes fea-
sible. Acid-forming or toxic-forming
spoil to be stored shall be placed on
impermeable mateilal and protected
from erosion and contact with surface
water.
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§816.49 Hydrologic balance:. Permanent
and temporary impoundments.

(a) Permanent impoundments are
prohibited unless authorized by the
regulatory authority, upon the basis
of the following demonstration:

(1) The quality of the impounded
water shall be suitable on a permanent
basis for its intended use, and dis-
charge of water from the impound-
ment shall not degrade the quality of
receiving waters to less than the
water-quality standards established
pursuant to applicable State and Fed-
eral laws.

(2) The level of water shall be suffi-
clently stable to support the intended
use.

(3) Adequate safety and access to
the impounded water shall be pro-
vided for proposed water users.

(4) Water impoundments shall not
result in the diminution of the quality
or quantity of water used by adjacent
or surrounding landowners for agricul-
tural, industrial, recreational, or do-
mestic uses.

(5) The design, construction, and
maintenance of structures shall
achieve the minimum design require-
ments applicable to structures con-
structed and maintained under the
Watershed Protection and Food Pre-
vention Act, Pub. L. 83-566 (16 U.S.C.
'1006). Requirements for impound-
ments that meet the size or other cri-
teria of the Mine Safety and Health
Administration, 30 CPR 77-126(a) are
contained in U.S. Soil Conservation
Service Technical Release No. 60,
'Earth Dams and Reservoirs.' June
1976. Requirements for impoundments
that do not meet the size or other cri-
teria contained in 30 CFR, 77.216(a)
are contained in US. Soil Conserva-
tion Service Practice Standard 378,
'Ponds,' October 1978. The technical
release and practice standard are
hereby incorporated by reference as
they exist on the date of adoption of
this Part. Notices of changes made in
these publications will be periodically
published by OSM in the FEDERAL REG-
sTrm Technical Release No. 60 and

Practice Standard 378 are on file and
available for inspection at the OSM
Central Office, U.S. Department, of
the Interior, South Inteilor Bldg.,
1951 Constitution Ave., N.W., Wash-
ington, D.C. 20240, at each OSM Re-
gional Office, District Office, and
Field Office and at the Central Office
of the applicable State regulatory au-
thority, if any. Copies of these publi-
cations may also be obtained by writ-
ing to the above locations. Copies of
these publications will also be on file
for public inspection at the FDEEAL
RzisTnm Library, 1100 L Street N.W,
Washington, D.C. Incorporation-by-
reference provisions have been ap-
proved by the Director of the Federal
Register, February 7, 1979. The Direc-
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tor's approval of this incorporation by
reference expires on February 7, 1980.

(6) The size of the impoundment is
adequate for its intended purposes.(7) The impoundment will be suit-
able for the approved postmining land
use.

(b) Temporary impoundments of
water in which the water is impound-
ed by a' dam shall meet the require-
ments of'30 CFR 816.46(e)-(uY.

(c) Excavations that will impound
water during or-after the mining oper-
ation shall have perimeter slopes that
are stable and shall not be steeper
than 2v:lh. Where surface runoff
enters the impoundment area, the side
slope shall be protected against ero-
sion.

(d) Slope protection shall be pro-
vided to minimize surface erosion at
the site and sediment control meas-
ures shall be required where necessary
to reduce the sediment leaving the
site.

(e) All embankments of temporary
and permanent impoundments, and
the surrounding areas and diversion
ditches disturbed or created by con-
struction, shall be graded, fertflied,
seeded, and mulched to comply with
the requirements of 30 CFR 816.111-
816.117 immediately after the embank-
ment is completed, provided that the
active, upstream face of the embank-
ment where water will be impounded
may be riprapped or otherwise stabi-
lized. Areas in which the vegetation is
not successful or where ril and, gul-
lies develop shall berepaiied and reve-
getated to comply with the require-
ments of 30 CFR 816.106 and 30CFR
816.111-816.117. -

(f)'All dams and embankments meet-
ing the size or other criteria of,30 CFR
77.216(a) shall be routinely inspected
by a qualified registered professional
engineer, or by someone under the su-
pervision of a qualified registered pro-
fessional engineer, in accordance with
30 CFR .77.216-3.

(g) All dams and embankments shall
be routinely maintained during the
mining operations. Vegetative growth
shall be cut where necessary to facili-
tate inspection and repairs. Ditches
and spillways shall be cleaned. Any
combustible material present on the
surface, other than material such as
mulch or dry vegetation used for sur-
face stability, shall be removed and all
other appropriate maintenance proce-
dures followed.

(h) All dams and embankments that
meet or exceed the size or other crite-
ria of 30CFR 77.216(a) shall be certi-
fled to the regulatory authority by a
qualified registered professional engi-
neer, immediately after construction
and annually thereafter, as having
been, constructed and/or maintained
to comply with the requirements of
this Section. All dais and embank-
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ments that' do not meet the size or
other criteria of 30 CFR 77.216(a)
shall be certified by either a qualified
registered professional engineer or a
registered land surveyor, except that
all coal processing waste dams and em-
bankments covered by 30 CFR 816.91-'
816.93 shall be certified by a qualified
registered professional engineer. Certi-
fication reports shall include state-
ments on-

(1) Existing and required monitoring
procedures and instrumentation;

(2) The design depth and elevation
of any impounded waters at the time
of the initial certification report, or
the average and maximum depths and
elevations of any impounded waters
over the past year for the annual cer-
tification reports;

(3) Existing storage cap city of the
dam or emhbankment;

(4) Any fires occurring in the con-
struction material up'to the date 'of
the initial certification or over the
past year for the annual certification
reports; and

(5) Any other aspects of the dam or
embankment affecting stability.
(1) Plans for any enlargement, reduc-

tion in size, reconstruction, or other
modification of dams or impound-
ments shall be submitted to the regu-
latory authority and shall comply, with
the requirements of this Section.
Except where a, modification Is re-
quired to eliminate an emergency con-
ditfon constituting a hazard to public
health, safety, or the environment,
the regulatory authority shall approve
the plans before modification begins.

§ 816.50 - Hydrologic balance:. Ground
waterprotection.

(a) Backfilled .materials shall be
placed so as to minimize contamina-
tion of ground water systems with
acid, toxic,-or otherwise harmful mine
drainage, to minimize adverse effects
of mining on ground water systems
outside the permit area, and to sup-
port approved postmining land uses.

(b)oTo control 'the effects of mine
drainage; pits, cuts, and other mine ex-
cavation or disturbances shall be locat-
ed, designed, constructed, and utilized
in such manner as to prevent or con-
trol discharge of acid, toxic, or other-
wise harmful mine drainage waters
into ground water systems and to pre-
vent adverse impacts on such ground
water systems or on approved post-
mining, land uses.

§ 816.51 Hydrologic balance: Protection of
ground water recharge capacity.

Surface mining activities shall be
conducted in a manner that facilitates
reclamation, which will restore 'ap-
proximate pre-mining recharge capac-
ity, through restoiation of the capabil-
ity of the reclaimed areas as a whole,
excluding coal processing waste and.

underground development waste dis-
posal areas and fills, to transmit water
to the ground water system, The re-
charge capacity shall be restored to a
condition which --

(a) Supports the approved postmin-
ing land use;

(b) Minimizes disturbances to the
prevailing hydrologio balance in the
mine plan area and in adjacent areas;
and

(c) Provides a rate of recharge that
approximates the pre-mining recharge
rate.

§ 816.52 Hydrologic balance: Surface and
ground water monitoring.

(a) Ground water.
(1) Ground water levels, Infiltration

rates, subsurface flow and storage
characteristics, and the quality of
ground water shall be monitored in a
manner approved by the regulatory
authority, to determine the effects of
surface mining activities on the re-
charge capacity of reclaimed lands and
on the quantity and quality of water
in ground water systems in the mine
plan and adjacent areas.

(2) When surface, mining activities
may affect the ground water systems
which serve as aquifers which signifi-
cantly ensure the hydrologic balance
of water use on or off the mine plan
area, ground water levels and ground
water quality shall be periodically
monitored. Monitoring shall include
measurements from a sufficient
number of wells and mineralogical and
cliemical analyses of aquifer, overbur-
den, and spoil that are adequate to re-
flect changes in ground water quantity
and quality resulting from those activ-
itles. Monitoring shall be adequate to
plan for modification of surface
mining activities, if necessary, to mini.
mize disturbance of the prevailing hy-
drologic balance.

(3) As specified and approved by the
regulatory authority, the person who
conducts surface mining activities
shall conduct additional hydrologic
tests, including drilling, infiltration
tests, and aquifer tests and shall
submit the results to the regulatory
authority, to demonstrate compliance
with Sections 816.50-816.52.

(b) Surface water.
(1) Surface water monitoring shall

be conducted in accordance with the
monitoring program submitted under
30 CFR 780.21 (b)(4) and approved by
the regulatory authority. The regula-
tory authority shall determine the
nature of data, frequency of collection,
and reporting requirements, Monitor-
ing shall -

(1) Be adequate to measure accurate-
ly and record water quantity and qual.
ity of the discharges from the permit
area;.
. (i) In all cases In which analytical
results of the sample collections indi.
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cate noncompliance with a permit con-
dition or applicable standard has oc-
curred, shall result in the person who
conducts the surface mining activities
notifying the regulatory authority
within 5 days. Where a National Pol-
lutant Discharge Elimination System
(NPDES) permit effluent limitation
noncompliance has occurred, the
person who conducts surface mining
activities shall forward the analytic re-
sults concurrently with the written
notice of noncompliance.

(iii) Result in quarterly reports to
the regulatory authority, to include
analytical results, from each sample
taken during the quarter. Any sample
results which indicate a permit viola-
tion will be reported immediately to
the regulatory authority. In those
cases where the discharge for which
water monitoring reports are required
is also subject to regulation by a
NPDES permit issued under the Clean
Water Act of 1977 (30 U.S.C. See. 1251-
1378) and where such permit includes
provisions for equivalent reporting re-
quireinents and requires filing of the
water monitoring reports within 90
days or less of sample collection, the
following alternative procedure shall
be used. The person who conducts the
surface mining activities shall submit
to the regulatory authority on the
same time schedule as required by the
NPDES permit or within -90 days fol-
lowing sample collection, whichever is
earlier, either-.

(A) A copy of the completed report-
ing form filed to meet NPDES permit
requirements; or

(B) A letter identifying the State or
Federal government official with
whom the reporting form was filed to
meet NPDES permit requirements and
the date of filing.

(2) After disturbed areas. have'been
regraded and stabilized according to
this Part, the person who conducts
surface mining activities shall monitor
surface water flow and quality. Data
from this monitoring may be used to
demonstrate that the quality and
quantity of runoff without treatment
is consistent with the requirements of
this Part to minimize disturbance to
the prevailing hydrologic balance and
attain the approved postmining land
use. These data may also provide a
basis for approval by the regulatory
authority for removal of water quality
or fl6w control systems.

(3) Equipment, structures, and other
devices necessary to measure and
sample accurately the quality and
quantity of surface water discharges
from the disturbed area shall be prop-
erly installed, maintained, and operat-
ed and shall be removed when no
longer required.

§816.53 Hydrologic balance: Transfer of
wells.

(a) An exploratory or monitoring
well may only be transferred by the
person who conducts surface mining
activities for further use as a water
well with the prior approval of the
regulatory authority. That person and
the surface owner of the lands where
the well is located shall jointly submit
a written request to the regulatory au-
thority for that approval.

(b) Upon an approved transfer of a
well, the transferee shall-

(1) Assume primary liability for
damages to persons or property from
the well;

(2) Plug the well when necessary,
but in no case later than abandonment
of the'well; and

(3) Assume primary responsibility
for compliance with Sections 816.13-
816.15 with respect to the well.

(c) Upon an approved transfer of a
well, the transferor shall be secondar-
ily liable for the transferee's obliga-
tions under Paragraph (b) of this Sec-
tion, until release of the bond or other
equivalent guarantee required by Sub-
chapter J for the area in which the
well is located.

§ 816.54 Hydrologic balance: Water rights
'and replacement.

Any person who conducts surface
mining activities shall replace the
water supply of an owner of interest in
real property who oltains all or part
of his or her supply of water for do-
mestic, agricultural, industrial, or
other legitimate use from an under-
ground or surface source, where the
water supply has been affected by con-
tamination, diminution, or interrup-
tion proximately resulting from the
surface mining activities.

§ 816.55 Hydrologic balance: Discharge of
water into an underground mine.

Surface water shall not be diverted
or otherwise discharged into under-
ground mine workings, unless the
person who conducts the surface
mining activities demonstrates to the
regulatory authority that this will -

(a) Abate water pollution or other-
wise eliminate public hazards resulting
from surface mining activities; and

(b) Be discharged as a controlled
flow, meeting the effluent limitations
of Section 816.42 for pH and total sus-
pended solids, except that the pH and
total suspended solid limitations may
be exceeded, if approved by the regu-
latory authority, and is limited to -

(1) Coal processing waste;
(2) Fly ash from a coal-fired facility;
(3) Sludge from an acid mine' drain-

age treatment facility;,
(4) Flue gas desulfurization sludge;
(5) Inert materials used for stabiliz-

ing underground mines or,

(6) Underground mine development
wastes;

(c) In any event, the discharge from
underground mines to surface waters
will not cause, result in or contribute
to a violation of applicable water qual-
Ity standards or effluent limitations;

(d) Minimizes disturbance to the hy-
drologic balance; and

(e) Meets with the approval of the
Mine Safety and Health Administra-
tion.

§816.56 Hydrologic balance: Postmining
rehabilitation of sedimentation ponds,
diversions, impoundments, and treat-
ment facilities.

Before abandoning the permit area,
the person who condudts the surface
mining activities shall renovate all per-
manent sedimentation ponds, diver-
sions, impoundments, and treatment
facilities to meet criteria specified in
the detailed design plan for the per-
manent structures and impoundments.

§8165Z7 Hydrologic balance: Stream
buffer zones.

(a) No land within 100 feet of a pe-
rennial stream or a stream with a bio-
logical community determined accord-
ing to Paragraph (c) below shall be
disturbed by surface mining activities,
except in accordance with Section
816.43-816.44, unless the regulatory
authority specifically authorizes sur-
face mining activities closer to or
through such a stream upon finding -

(1) That the original stream channel
will be restored; and

(2) During and after the mining, the
water quantity and quality from the
stream section within 100 feet of the
surface mining activities shall not be
adversely affected.

(b) The area not to be disturbed
shall be designated a buffer zone and
marked as specified in Section 816.11.

(c) A stream with a biological com-
munity shall be determined by the ex-
istence In the stream at any time of an
assemblage of two or more species of
arthropods or mulluscan animals
which are-

(l) Adapted to flowing water for all
or part of their life cycle;

(2) Dependent upon a flowing water
habitat;

(3) Reproducing or can reasonable
be expected to reproduce in the water
body where they are found; and

(4) Longer than 2 millimeters at
some stage of the part of their life
cycle spent in the flowing water habi-
tat.

§816.59 Coal recovery.
Surface mining activities shall be

conducted so as to maximize the utili-
zation and conservation of the coal,
while utilizing the best appropriate
technology currently available to
maintain environmental integrity, so
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that reaffecting the land in the future
through surface coal mining oper-
ations is minimized.

§ 816.61 Use of explosives: General re-
quirements.

(a) Each person who conducts-sur-
face mining activities shall comply
with all applicable State and Fec eral
laws in the use pf explosives.

(b) Blasts that use more than 5
pounds of explosive or blasting agent
shall be conducted according to the
schedule required by Section 816.64.'

(c) All blasting operations shall be
conducted by experienced, trained,
and competent persons who under-
stand the hazards involved. Each
person -responsible for blasting oper-
atkins shall possess'a valid certifica-
tion as required by 30 CFR 850.

§ 816.62 Use of explosives: Pre-blasting
survey.

(a) On the request to the regulatory
authority by a resident or owner of a
dwelling or structure that is located
within one-half mile of any part of the
permit area, the person who conducts
the surface mining activities7 shall
promptly conduct a pre-blasting
survey of the dwelling or structure
and promptly submit a report of the'
survey to the regulatory authority and
to the person requesting the survey. it
a structure is renovated br added to,
subsequent to a pre-blast survey, then
upon request to the regulatory author-
ity a survey of, such additions and ren-,
ovations shall be performed in accord-
ance with this Section.

(b) The survey shall determine the
condition of the dwelling or structure
and document any pre-blasting
damage and other physical factors
that could reasonably be affected by
the blasting. Assessments of structures
such as pipes, cables, transmission
lines, and wells and other water sys-
tems shall be limited to surface condi-
tion and readily available data. Special
attention shall be given to the pre-
blasting condition of wells and other
water systems used for human,
animal, or agricultural purposes, and
to the quantity and quality of the
water.

(c) A written report of the survey
shall be prepared and signed by the
person who conducted the survey. The
report may include recommendations
of any special conditions or proposed
adjustments to the blasting procedure
which should be incorporated into the
blasting plan to prevent damage.
Copies of the report shall be provided
to the person requesting the survey
and to the regulatory authority. If the
person requesting the survey disagrees
with the results of the survey, he or
she may notify, in writing, both the
permittee and the regulatory authori--
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ty of the specific areas, of disagree-
ment.

§ 816.64 Use of explosives: Public notice of
blasting schedule. ,

(a) Blasting schedule publication.
(1) Each person who conducts sur-

face mining activities shall publish a
blasting schedule at least 10 days, but
not more than 20 days, before begin-
ning a blasting program In which
blasts that use more than 5 pounds of
explosive or blasting agent are deto-
nated. The blasting schedule shall be
published in a newspaper of general
circulation in the locality of the blast-
ing site.

(2) Copies of the schedule shall be
distributed by mail to local govern-
ments and public utilities and by mall
or delivered to each residence within
one-half mile of the permit area de-
scribed in the schedule. For the pur-
poses of this Section, the permit area
does not include haul or access roads,
coal preparation and loading facilities,
and transportation facilities between
coal excavation areas and coal- prepa-
ration or loading facilities, if blasting
is not conducted in these areas. Copies

- sent to residences shall be accompa-
nied by information advising the
owner or resident how to request a
pre-blasting survey.

(3), The person who conducts the
surface mining activities shall repub-
lish and redistribute the schedule by
mall at least every 12 months.

(b) Blasting schedule contents.
(1) A blasting schedule shall not be

so general as to cover the entire
permit area. or all working hours, but
shall identify as accurately as possible
the location of the blasting sites and
the time periods when blasting will
occur.

(2) The blasting schedule shall con-
tain at a minimum -

(i) Identification -of the specific
areas in which blasting will take place.
Each specific blasting area described
shall be reasonably compact and not
larger than 300 acres;
(i) Dates and time periods when ex-

plosives are to be detonated. These pe-
riods shall not exceed an aggregate of
4 hours in any one day;

(il) Methods to be used to control
access to the blasting area;
(iv) Types of audible warnings and

all-clear signals to. be used before and
after blasting, and-

,(v) A description of unavoidable haz-
ardous situations referred to in Sec-
tion 816.65(b) which have been ap-
proved by the regulatory authority for
blasting at times other than those de-
scribed In the-schedule.
(c) Public notice of changes to blast-

ing schedules. -Q
(1) Before blasting in areas or at

times not -in a previous schedule, the
person who conducts the surface

mining activities shall prepare a re-
vised blasting schedule according to
the lirocedures in Paragraphs (a) and
(b) of this Section. Where notice has
previously been mailed to the owner or
residents under Paragraph (a)(2) of
this Section with advice on requesting
a pro-blast survey, the notice of
change need not include Information
regarding pre-blast surveys.

(2) If there is a substantial pattern
of non-adherence to the published
blasting schedule as evidenced by the
absence of blasting during scheduled
periods, the regulatory authority may
require that the person who conducts
the surface mining activities prepare a
revised blasting schedule according to
the procedures in Paragraph (c)(1) of
this Section.

§ 816.65 Use of explosives: Surface blast-
ing requirements.

(a) All blasting shall be conducted
between sunrise and sunset.

(1) The regulatory authority may
specify, more restrictive time periods,
based on public requests or other rele-
vant information, according to the
need to adequately protect the public
from adverse noise.

(2) Blasting may, however, be con-
ducted between sunset and sunrise if:

(i) a blast that has been prepared
during the afternoon must be delayed
due to the occurrence of an unavoid-
able hazardous condition and cannot
be delayed until the next day because
a potential safety hazard could result
that cannot be adequately mitigated.

(i) in addition to the required warn-
ing signals, oral notices are provided to
persons within one-half mile of the
blasting site; and

(ii) a complete written report of'
blasting at night is filed by the person
conducting the surface mining activi-
ties with the regulatory authority not
later than 3 days after the night blast-
ing. The report shall include a descrip-
tion in detail of the reasons for the
delay in blasting including why the
blast could not be held over to the
next day, when the blast was actually
conducted, the warning notices given,
and a copy of the blast report required
by Section 816.68.

(b) Blasting shall be conducted at
times announced in the blasting sched-
Ule, except in those unavoidable haz-
ardous situations, previously approved
by the regulatory authority in the
permit application, where operator or
public safety require unscheduled dot-
onation.

(c) Warning and all-clear signals of
different character that are audible
within a range of one-half mile from
the point of the blast shall be given.
Each person within the permit area
and each person who resides or regu-
larly works within one-half mile of the
permit area shall be notified of the
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meaning of the signals throughappro-
priate instructions. These instructions
shall be periodically delivered or oth-
erwise communicated in a manner
which can be reasonably expected to
inform such persons of the meaning of
the signals. Each person who conducts
surface mining activities shall main-
tain signg in accordance with Section
816.11(f).

(d) Access to an area possibly subject
to flyrock from blasting shall be regu-
lated to protect the public and live-
stock. Access to the area shall be con-
trolled to prevent the presence of live-
stock or unauthorized personnel
during blasting and until an author-
ized representative of the person who
conducts the surface mining activities
has reasonably-determined-

(1) That no unusual circumstances,
such as imminent slides or undetonat-
ed charges, exist; and

(2) That access to and travel in or
through the area can be safely re-
sumed

(e)(1) Airblast shall be controlled so
that it does not exceed the values
specified below at any dwelling, public
building, school, church, or commer-
cial or institutional structure, unless
such structure is owned by the person
who conducts the surface mining ac-
tivities and is not leased to any other
person. If a building owned by the
person conducting surface mining ac-
tivities is leased to another person, the
lessee may sign a waiver relieving ,the
operator from meeting the afrblast
limitations of this paragraph.

Lower frequency limit of Maximum
measuring system. Hz level in dB

(±3dB)

0.1 Hz or lower - flat response-.. 135peak.
2 Hz or lower - flat response..._. 132 peak.
6Hz or lower - flat response - 130 peak,
C-welghtedslow response - 109 C

(2) In all cases except the C-weight-
ed, slow-response, the measuring sys-
tems used.shall have a flat frequency
response of at least 200 Hz at the
upper end. The C-weighted shall be
measured with a Type 1 sound level
meter that meets the standard Ameri-
can National Standards Institute
(ANSI) S1.4-1971 specifications. The
ANSI S1.4-1971 is hereby incorporated
by reference as it exists on the date of
adoption of this Part. Notices of
changes made to this publication will
be periodically published by OSM in
the FEDEAL REGISTER. ANSI S1A-1971
is on file and available for inspection
at the OSM Central Office, U.S. De-
partment of the Interior, South Interi-
or Building, Washington, D.C. 20240,
at each OSM Regional Office, District
Office, and Field Office and at the
central office of any applicable State
regulatory authority. Copies of this
publication may also be obtained by

writing to the above locations. A copy
of this publication will also be on file
for public inspection at the FEDEALr

is -mSR Ibrary, 100 L Street N.W.,
Washington, D.C. Incorporation by
reference provisions approved by the
Director of the FEDEAL RssxsTER Feb-
ruary 7, 1979. The Director's approval
of this incorporation by reference ex-
pires on February 7, 1980..

(3) The person who conducts blast-
ing may satisfy the provisions of this
Section by meeting any of the four
specifications in the chart in para-
graph (e)(1) of this Section.

(4) The regulatory authority may re-
quire an alrblast measurement of any
or all blasts, and may specify the loca-
tion of such measurements.

() Except where lesser distances are
approved by the regulatory authority,
based upon a pre-blasting survey, seis-
mic investigation, or other appropriate
investigation, blasting shall not be
conducted within-

(1) 1,000 feet of any building used as
a dwelling, school, church, hospital, or
nursing facility, and

(2) 500 feet of facilities including,
but not limited to, disposal wells, pe-
troleum or gas-storage facilities, mu-
nicipal water-storage facilities, fluid-
transmission pipelines, gas or oil-col-
lection lines, or water and sewage
lines.

(g) Flyrock, Including blasted mate-
rial traveling along the ground, shall
not be cast from the blasting vicinity
more than half the distance to the
nearest dwelling or other occupied
structure and in no case beyond the
line of property owned or leased by
the permittee, or beyond the area of
regulated access required under para.
graph (d) of this Section.

(h) Blasting shall be conducted to
prevent injury to persons, damage to
public or private property outside the
permit area, adverse Impacts on any
underground mine, and change in the
course, channel, or availability of
ground or surface waters outside the
permit area.

(i) In all blasting operations, except
as otherwise authorized in this Sec-
tion, the maximum peak particle ve-
locity shall not exceed I inch per
second at the location of any dwelling,
public building, school, church, or
commercial or Institutional building.
Peak particle velocities shall be re-
corded in 3 mutually perpendicular di-
rections. The maximum peak particle
velocity shall be the largest of any of
the three measurements. The regula-
tory authority may reduce the maxi-
mum peak particle velocity allowed, if
it determines that a lower standard is
required because of density of popula-
tion or land use, age or type of struc-
ture, geology or hydrology of the area,
frequency of blasts, or other factors.

MJ) If blasting is conducted to pre-
vent adverse Impacts on any under-
ground mine and changes in the
course, channel, or availability of
ground or surface water outside the
permit area, then the maximum peak
particle velocity limitation of para-
graph (i) of this Section shall not
apply at the following locations:

(1) At structures owned by the
person conducting the mining activity,
and not leased to another party;, and

(2) At structures owned by the
person conducting the mining activity,
and leased to another party, if a writ-
ten waiver by the lessee is submitted
to the regulatory authority prior to
blasting.

(k) An equation for determining the
maximum weight of explosives that
can be detonated within any 8-millisec-
ond period Is in Paragraph (1) of this
Section. If the blasting is conducted in
accordance with this equation, the
peak particle velocity shall be deemed
to be within the 1-inch-per-second
limit

() (1) The maximum weight of ex-
plosives to be detonated within any 8-
millisecond period may be determined
by the formula W = ( D/60) 2 where
W = the maximum weight of explo-
sives, in pounds, that can be detonated
in any 8-millisecond period, and D =
the distance, in feet, from the blast to
the nearest dwelling, school, church,
or commercial or institutional build-
ing.

(2) For distances between 300 and
5,000 feet, solution of the equation re-
sults in the following maximum
weight:

Distance. in feet Maximum weight
(D) in pounds (W)

300 25
350 34
400 44
500 69
600 100
700 136
800 178
900 225

1.000 278
1.100 338
1,200 400
1.300 469
1.400 544
1,500 625
1.600 711
1."00 803
1.900 900
1.900 1.002
2.000 1.111
2,0 2.136
3.000 2.500
3,500 3.403
4,000 4.444
4.500 5.625
5.000 6.944

§ 816.67 Use of explosives: Seisniographic
measurements.

(a) Where a seismograph is used to
monitor the velocity of ground motion
and the peak particle velocity limit of
1 inch per second Is not exceeded, the
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equatibn in Section 816.65(1) need not
be used. If that equation Is not used
by the person conducting the surface
mining activities, a seismograph record
shall be obtained for each shot.

(b) The use of a modified equation
to determine maximum weight of ex-
plosives per delay for blasting oper-
ations at a particular site, may be ap-
proved by the regulatory authority, on
receipt of a petition accompanied by
reports including seismograph records
of test blasting on the site. In no case
shall the regulatory authority approve
the use of a modified equation where
the peak particle velocity of 1 inch per
second required in Section 816.65(i)
would be exceeded. I

(c) The regulatory authority miay re-
quire a seismograph record of any or
all blasts and may specify the location
at which such, measurements are
taken.

§816.68 Use of explosives: Records of
blasting operations.

A record of each blast, including
seismograph reports, shall be retained,
for at least 3 years and shall be availa-
ble for inspection by the regulatory
authority and the public on Tequest.
The record shall contain the following
data:

(a) Name -of the operator conducting
the blast.

(b) Location, date, and t ime of blast.
(c) Name, signature; "and license

number of blaster-in-charge.
(d) Direction and distance, in feet, to

the nearest dwelling, school, church,
or commercial or insitutional building
either -

(1) Not located in the permit area; or
(2) Not owned nor leased by the

person who conducts the surface
mining activities.

(e) Weather conditions, Including
temperature, wind direction, and ap-
proximate velocity.

(f) Type of material blasted.
(g) Number of holes, burden, and

spacing.
(h) Diameter and depth of holes.
(I) Types of explosiies used.
(J) Total weight of explosives used.
(k) Maximum weight of explosives

'detonated within any 8-millisecond
period.

(1) Maximum number of holes deto-
nated within any 8-millisecond period.

(i) Initiation system.
(n) Type and length of stemming.
(o) Mats or other protections used.
(p) Type of delay detonator and

delay periods used.
(q) Sketch of the delay pattern.
(r) Number of persons in the blast-

ing crew.
(s) Seismographic records, where re-

quired, including the calibration signal
of the gain setting and -
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(1) Seismographic reading, including
exact location of seismograph and its
distance from the blast;

(2) Name of the person taking the
seismograph reading; and

(3) Name of the person and firm
analyzing the seismographic record.

§ 816.71 Disposal of excess spoil: General
requirements.

(a) Spoil not required to.achieve the
approximate original contour within
the area where overburden has been
removed shall be hauled or conveyed
to and placed in designated disposal
areas within a permit area, if the dis-
posal areas are authorized for such
purposes in the approved permit appli-
cation in accordance with Sections
816.71-816.74. The spoil shall be placed
in a controlled manner to ensure-

(1) That leachate and surface runoff
from the fill will not degrade surface
or ground waters or exceed the efflu-
ent limitations of Section 816.42;

(2) Stability of the fill; and
(3) That the land mass designated as

the disposal area is suitable for recla-
mation and revegetation compatible
with the natural surroundings.

(b) The fill shall be designed using
recognized'professional standards, cdr-
tified by a registered professional engi-
neer, and approved by the regulatory
authority.

(c) All vegetative and organic materi-
als shall be removed from the disposal
area and-the topsoil shall be removed,
segregated, and stored or replaced
under Sections 816.21-816.25. If ap-
proved by the regulatory authority,
organic material may be used as mulch
or may be included in' the topsoil to
control erosion; promote growth of
vegetation, 'or increase the moisture
retention of the soil.

(d) Slope protection shall be pro-
vided to minimize surface erosion at
the site. Diversion design shall con-
form with the requirements of Section
816.43. All disturbed areas, including
diversion ditches that are not rip-
rapped, shall be vegetated upon com-
pletion of construction.

(e) The disposal areas shall be locat-
ed on the most moderately sloping and
naturally stable areas available as ap-
proved by the regulatory authority. If
such placement provides additional
stability and prevents mass movement,
fill mateilals suitable for disposal shall
lie placed upon or above a natural ter-
race, bench, or berm.

(f) The spoil shall be hauled or con-
veyed and placed in horizontal lifts in
a controlled manner, concurrently
dompacted as necessary to ensure mass
stability and prevent mass movement,
covered, and graded to allow surface
and subsurface drainage to be com-
patible with the natural surroundings
and ensure a long-term static safety
factor of 1.5:

(g) The final configuration of the fill
must be suitable for postmining land
uses approved in accordance with Sec-
tion 816.133, except that no depres-
sions or impoundments shall be al-
lowed on the completed fill.

(h) Terraces may be utilized to con-
trol erosion and enhance stability if
approved by the regulatory authority
and consistent with Section 816.102(b),

(I) Where the slope in the disposal
area exceeds lv:2.8h (36 percent), or
such lesser slope as may be designated
by the regulatory authority based on
local conditions, keyway cuts (excava-
tions to stable bedrock) or rock toe
buttresses shall be constructed to sta-
bilize the fill. Where the toe of the
spoil rests on a downslope, stability
analyses shall be performed in accord-
ance with Section 780.35(c) to deter-
mine the size of rock toe buttresses
and key way cuts.

(J) The fill shall be inspected for sta-
bility by a registered engineer or other-
qualified professional specialist experi-
enced in the construction of earth and
rockflll embankments at least quarter-
ly throughout construction and during
the following critical construction pe-
riods: (1) removal of all organic mate-
rial and topsoil, (2) placement of un-
derdrainage systems, (3) installation of
surface drainage systems, (4) place-
ment and compaction of fill materials,
and (5) revegetation. The registered
engineer or other qualified profession-
al specialist shall provide to the regu-
latory authority a certified report
within 2 weeks after each inspection
that the fill has been constructed as
specified in the design approved by
the regulatory authority. A copy of
the report shall be retained at the
mineslte.

(k) Coal processing wastes shall not
be disposed of in head-of-hollow or
valley fills, and may only be disposed
of in other excess spoil fills, If such
waste is -

(1) Placed in accordance with Sec-
tion 816.85;

(2) Demonstrated to be nontoxic and
nonacid forming; and

(3) Demonstrated to be consistent
with the design stability of the fill.

(1) If the disposal area contains
springs, natural or manmade water-
courses, or wet-weather seeps, an un-
derdrain system consisting of durable
rock shall be constructed from the wet
areas in a manner that prevents Infil.
tration of the water into the spoil ma.
terial. The underdrain system shall be
protected by an adequate filter and
shall be designed and constructed
using standard geotechnical engineer-
ing methods.

(m) The foundation and abutments
of the fill shall be stable under all con-
ditions of construction and operation.
Sufficient foundation investigation
and laboratory testing of foundation
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materials shall be performed in order
to determine the design requirements
for stability of the foundation. Analy-
ses of foundation conditions shall in-
clude the effect of underground mine
workings, if any, upon the stability of
the structure.

fn) Excess spoil may be returned to
underground mine workings, but only
in accordance with a disposal program
approved by the regulatory authority
and MSHA upon the basis of a plan
submitted under 30 CFR 784.25.

§ 816.72 Disposal of excess spoil: Valley
fills.

Valley fills shall meet all of the re-
quirements of Section 816.71 and the
additional requirements of this Sec-
tion.

(a) The fill shall be designed to
attain a long-term static safety factor
of 1.5 based upon data obtained from
subsurface exploration, geotechnical
testing, foundation design, and accept-
ed engineering analyses.

(b) A subdrainage system for the fill
shall be constructed in accordance
with the following:

(1) A system of underdrains con-
structed of durable rock shall meet
the requirements of Paragraph (b)(4)
of this Section an&
(i) Be installed along the natural

drainage system;,
(ii) Extend from the toe to the head

of the fill; and
(iii) Contain lateral drains to each

area of potential drainage or seepage.
(2) A filter system to insure the

proper functioning of the rock under-
drain system shall be designed and
constructed using standard geotechni-
cal engineering methods.

(3) In constructing the underdrains,
no more than 10 percent of the rock
may be less than 12 inches in size and
no single rock may be larger than 25
percent of the width of the drain.
Rock used in underdrains shall meet
the requirements of Paragraph (b)(4)
of this Section. The minimum size of
the main underdrain shall be:

Minium size
Total amount of fill Predominant of drain, in

material type of fill feet
material

Width Height

Lessthan 1.000,000
ydl .. Sandstone.. 10 4

Do__________ Shale.-...- 16 8
More than 1.000.000

yd 2. Sandstone.. 16 8
Do - Shale - 16 16

(4) Underdrains shall consist of non-
degradable, non-acid or toxic forming
rock such as-natural sand and gravel,
sandstone, limestone, or other'durable
rock that will not slake in water and
will be free of coal, clay'or shale.
(c) Spoil shall be hauled or conveyed

and placed in a controlled manner and

concurrently compacted as specified
by the regulatory authority, in lifts no
greater than 4 feet or less if required
by the regulatory authority to-

(1) Achieve the densities designed to
ensure mass stability,

(2) Prevent mass movement;
(3) Avoid contamination of the rock

underdrain or rock core; and
(4) Prevent formation of voids.
(d) Surface water runoff from the

area above the fill shall be diverted
away from the fill and into stabilized
diversion channels designed to pass
safely the runoff from a 100-year, 24-
hour precipitation event or larger
event specified by the regulatory au-
thority. Surface runoff from the fill
surface shall be diverted to stabilized
channels off the fill which will safely
pass the runoff from a 100-year, 24-
hour precipitation event. Diversion
design shall comply with the require-
ments of Section 816.43(f).

(e) The tops of the fill and any ter-
race constructed to stabilize the face
shall be graded no steeper than Iv:20h
(5 percent). The vertical distance be-
tween terraces shall not exceed 50
feet.

(M Drainage shall not be directed
over the outslope of the fill.

(g) The outslope of the fill shall not
exceed lv:2h (50 percent). The regula-
tory authority may require a flatter
slope.

§ 816.73 Disposal of excess spoilh Head-of-
hollow fills.

Disposal of spoil in the head-of-"
hollow fill shall meet all standards set
forth in Sections 816.71 and 810.72 and
the additional 'requlrements of-this
Section.

(a) The fill shall be designed to com-
pletely fill the disposal site to the ap-
proximate elevation of the ridgeline. A
rock-core chimney drain may be uti-
lized instead of the subdrain and sur-
face diversion system required for
valley fills. If the crest of the fill is not
approximately at the same elevation
as the low point of the adjacent ridge-
line, the fill must be designed as speci-
fied in Section 816.12, with diversion
of runoff around the fill. A fill associ-
ated with contour mining and placed
at or near the coal seam, and which
does not exceed 250.000 cubic yards
may use the rock-core chimney drain.

(b) The alternative rock-core chim-
ney drain system shall be designed and
incorporated into the construction of
head-of-hollow fills as follows:

(1) The fill shall have, along the ver-
tical projection of the main buried
stream channel or rill a vertical core
of durable rock at least 16 feet thick
which shall extend from the toe of the
fill to the head of the fill, and from
the base of the fill to the surface of
the fill. A system of lateral rock un-

*derdrains shall connect this rock core

to each area of potential drainage or
seepage in the disposal area. Rocks
used in the rock core and underdrains
shall meet the requirements of Section
816.72(b).

(2) A filter system to ensure the
proper functioning of the rock core
shall be designed and constructed
using standard geotechnical engineer-
ing methods.

(3) The grading may drain surface
water away from the outslope of the
fill and toward the rock core. The
maximum slope of the top of the fill
shall be ir.33h (3 percent). Instead of
the requirements of Section 816.71(g),
a drainage pocket may be maintained
at the head of the fill during and after
construction, to intercept surface
runoff and discharge the runoff
through or over the rock drain, if sta-
bility of the fill Is not impaired. In no
case shall this pocket or sump have a
potential for impounding more than
10,000 cubic feet of water. Terraces on
the fill shall be graded with a 3- to 5-
percent grade toward the fill and a 1-
percent slope toward the rock core.

(c) The drainage control system
shall be capable of passing safely the
runoff from a 100-year, 24-hour pre-
cipitation event, or larger event speci-
fied by the regulatory authority.

§ 816.74 Disposal of excess spoil: Durable
rock fills.

In lieu of the requirements of 816.72
and 816.73, the regulatory authority
may approve alternate methods for
disposal of hard rock spoil, including
fill placement by dumping in a single
lift, on a site specific basis, provided
the services of a registered profession-
al engineer experienced In the design
and construction of earth and rockfill
embankments are utilized and pro-
vided the requirements of this Section
and Section 816.71 are met. For this
Section. hard rock spoil shall be de-
fined as rockffll consisting of at least
80 percent by volume of sandstone,
limestone, or other rocks that do not
slake in water. Resistance of the hard
rock spoil to slaking shall be deter-
mined by using the slake index and
slake durability tests in accordance
with guidelines *and criteria estab-
lished by the regulatory authority.

(a) Spoil is to be transported and
placed in a specified and controlled
manner which will ensure stability of
the fill.

(I) The method of spoil placement
shall be designed to ensure mass sta-
bility and prevent mass movement in
accordance with the additional re-
quirements of this Section.

(2) Loads of noncemented clay shale
and/or clay spoil in the fill shall be
mixed with hard rock spoil in a con-
trolled manner to limit on a unit basis
concentrations of noncemented clay
shale and clay in the fill. Such materi-
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als shall comprise no more' than 20,
percent of the fill volume as deter-
mined by tests performed by a regis-
tered engineer and approved by, the
regulatory authority.

(b)(1) ,Stability analyses shall be
made by the registered professional
engineer. Parameters used in the sta-
bility analyses shall be based on ade-
quate field reconnaissance, subsurface
investigations, including borings, and
laboratory tests.

(2) The embankment which consti-
tutes the valley fill or head-ofrhollow
fill shall be designed with the follow-
ing'factors of safety

Minimum
Case Design condition factor of

safety

I .............. End of construction ..... 15
II. Earthquake . ............ 1.

(c) The design of a head-of hollow
fill shall include an internal drainage
system which will ensure continued
free drainage of anticipated seepage
from precipitation and from springs or
wet weather seeps.

(1) Anticipated discharge from
springs and seeps and due to precipita-
tion shall be based on records and/or
field investigations to determine sea-
sonal variation. The design of the in-
ternal drainage system shall be based,
on the- maximum anticipated dis-
charge.

(2) All granular material used for
the drainage system shall be free of
clay and consist of durable particles
,such as natural sands- and gravels,
sandstone, limestone or other durable
rock which will not slake in water.

(3) The internal drain shall'be pro-
tected by a properly designed filter
system.

(d) Surface water runoff -from the
areas adjacent to and above the fill
shall not be allowed to flow -onto the
fill and shall be diverted into stabi-
lized channels which are designed to
pass safely the runoff from a 100-year,
24-hour precipitation event. Diversion
design shall comply with the require-,
ments of Section 81.43(f).

(e) The top surface of the completed
fill shall be graded such that the final
slope after settlement will be no steep-
er than lv:20h (5 percent) toward
properly designed drainage channels
in natural ground along the periphery
of the fill. Surface runoff from the top
surface of the fill shall not be allowed
to flow over the outslope of the fill.

(f) Surface runoff from the outslope
of the fill shall be diverted off the fill
to properly designed channels which
will pass safely a 100-year, 24-hour
precipitation event. Diversion design
shall comply with the requirements of
816.43(f).

(g) Terraces shall be constructed on
the outslope if required for control of

RULES AND REGULATIONS

erosion or for roads included in the ap-
proved postmining land use plan. Ter-
races shall meet the following require-
ments:

(1) The slope of the outslope be-
tween terrace benches shall - not
exceed lv:2h (50 percent).

(2) To control surfacerunoff, each
terrace bench shall be graded to a,
slope of lv:20h (5 percent) toward the
embankment. Runoff shall be collect-
ed by'a ditch along the intersection of
each terrace bench and the outslope.

(3) Terrace ditches shall have a 5-
percent slope toward the channels
specified in paragraph (f) above,
unless steeper slopes are necessary in
conjunction with approved roads.

§ 816.79 Protection of underground
mining.

(a) No surface coal mining activities
shall-be conducted closer than 500 feet
to any point of geither an active or
abandoned underground mine, except
to the extent that -

(1) The nature, timing, and sequence
of the operations are jointly approved
by the regulatory authority, the Mine
Safety, and Health Administration,
and the State agency, if any, responsi-
ble for the safety of mine workers; and

(2) The activities result in improved
resource recovery, abatement of water
pollution, or elimination of hazards to
the health and'safety of the public.

(b) Surface mining activities shall be
designed to protect disturbed surface
areas, including spoil disposal sites, so
as not to endanger any present or
future operations of either surface or
underground mining activities.

§816.81 Coal processing waste banks:
General requirements.

'(a) All coal processing waste shall be
hauled or conveyed and placed in new
and existing disposal. areas approved
by the regulatory authority for this
purpose. These areas shall be'within a
permit area. The disposal area shall be
designed, constructed, and main-
tained-

(1), In accordance with Sections
816.71 and 816.72, this Section, and

-Sections 816.82-816.88; and
(2) To prevent combustion.
(b) Coal -processing waste materials

from activities located outside a
permit area, such as those activities at
other mines or abandoned mine waste
piles may be disposed of in the permit
area only if approved by the regula-
tory authority. Approval shall be
based on a showing by the person who
conducts surface. mining activities in
the permit area, using hydrologic, geo-
'technical, physical, and chemical anal-
,ysis, that disposal of these materials
does not-

(1) Adversely affect -water quality,
water flow, or vegetation;

(2) Create public health hazards; or

(3) Cause instability in the disposal
areas.

§ 816.82 Coal processing waste banks: Site
inspection,

(a) All coal processing waste banks
shall be inspected, on behalf of the
person conducting surface mining ac-
tivities, by a qualified registered engi-
neer or other person approved by the
regulatory authority.

(1) Inspection shall occur at least
quarterly, beginning within 7 days
after preparation of the disposal area
begins. The regulatory authority may
require more frequent inspection
based upon an evaluation of the po-
tential danger to the health or safety
of the public and the potential harm
to land, air and water resources. In-
spections may terminate when the
coal processing waste bank has been
graded, covered in accordance with
Section 816.85, topsoil has been dis-
tributed on the bank in accordance
with Section 816.24, or at such a later
time as the regulatory authority may
require.

(2) Inspections shall include such ob-
servations and tests as may be neceS-
sary to evaluate the potential hazard
to human life and property, to ensure
that all organic material and topsoil
have been removed and that proper
construction and maintenance are oc-
curring in accordance with the plan
submitted under 30 CFR 780.25 and
approved by the regulatory authority.

(3) The engineer or other approved
inspector shall consider steepness of
slopes, seepage, and other visible fac-
tors which could indicate potential
failure, and the results of failure with
respect to the threat to human life
and property.

(4) Copies of the inspection findings
shall be maintained at the mine site.

(b) If any inspection discloses that a
potential hazard exists, the regulatory
authority shall be informed promptly
of the finding and of the emergency
procedures formulated for public pro-
tection and remedial action. If ade-
quate procedures cannot be formulat-
ed or implemented, the regulatory au-
thority shall be notified immediately.
The regulatory authority shall then
notify the appropriate emergency
agencies that other emergency proce-
dures are required to protect the
public from the coal processing waste
area.

§ 816.83 Coal processing waste bunks:
Water control measures.

(a) A properly designed subdrainage
system shall be provided, which
shall-

(1) Intercept all ground water
sources; -

(2) Be protected by an adequate
filter; and
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(3) Be covered so as to protect
against the entrance of surface water
or leachate from the coal processing
waste.
(b) All surface drainage from the

area above the coal processing waste
bank and from the crest and face of
the waste disposal area shall be divert-
ed, - in accordance with Section
816.72(d).
(c) Slope protection shall be pro-

vided to minimize surface erosion at
the site. All disturbed areas, including
diversion- ditches that are not ri-
prapped, shall be vegetated upon com-
pletion of construction.
(d) All water discharged from a coal

processing waste bank shall comply
with 30 CFR 816.41, 816.42, 816.45-
816.46, 816.52, and 816.55.

§ 816.85. Coal processing waste banks:
Construction-requirements.

(a) Coal processing waste banks shall
be construbted in compliance with Sec-
tions 816.71 and 816.72, except to the
extent that the requirements of those
Sections are varied in this Section.

Cb) Coal processing waste banks
shall have a minimum static safety
factor of 1.5.
(c) Compaction requirements during

construction or modification of all coal
processing waste banks shall meet the
requirements of this paragraph, in-
stead of those specified in Section
.816.72(c). The- coal processing waste
shall be-
(l) Spread in layers nor more than 24

inches in thickness; and
(2) Compacted to attain 90 percent

of the maximum dry density to pre-
vent spontaneous combustion and to
provide the strength required for sta-
bility of 'the coal processing waste
bank. Dry densities shall be deter-
mined in accordance with the Ameri-
can Association of State Highway and
Transportation Officials (AASHTO)
Specification T99-74 (Twelfth Edition)
(July 1978) or an equivalent method.,
AASHTO T99-74 is hereby incorporat-
ed-by-reference as it exists on the date
of adoption of this Part. Notices of
changes made to this publication will
be periodically published by OSM in
the FanRAh. REGLsmi AASFTO T99-
74 is on file- and available for inspec-
tion at the OSM. Central Office, U.S.
Department of the Interior, South In-
terior Building, Washington, D.C.
20240, at each OSM Regional Office,
District Office, and Field Office, and
at the central office of the applicable
State regulatory authority, if any.
Copies of this publication may also be
obtained by writing to the above loca-
tions. A copy of this publication will
also be on file for public inspection at
the FEERAL REGISTER Library, 1100 L
Street, N.W.,Washington, D.C. Incor-
15oration by reference provisions ap-
proved by the Director of the FimtA.L

RaEcrsv February 7, 1979. The Direc-
tor's approval of this Incorporation by
reference expires on February 7, 1980.

(3) Variations may be allowed in
these requirements for the disposal of
dewatered fine coal waste (minus 28
sieve size) with approval of the regula-
tory authority.
(d) Following grading of the coal

processing waste bank, the site shall
be covered with a minimum of 4 feet
of the best available non-toxic and
non-combustible material, in accord-
ance with 30 CFR 816.22(e). and in a.
manner that does not impede flow
from subdrainage systems. The coal
processing waste bank shall be revege-
tated In accordance with 816.111-
816.117. The regulatory authority may
allow less than 4 feet of cover material
based on physical and chemical analy-
ses which show that the requirements
of Sections 816.111-816.117 will be
met.

§ 816.86 Coal processing waste: Burning.
Coal processing waste fires shall be

extinguished by the person who con-
ducts the surface mining activities, in
accordance with a plan approved by
the regulatory authority and the
Mines Safety and Health Administra-
tion. The plan shall contain, at a mini-
mum, provisions to ensure that only
those persons authorized by the opera-
tor, and who have an understanding of
the procedures to be used, shall be in-
volved in the extinguishing operations.

§816.87 Coal processing waste: Burned
waste utilization.

Before any burned coal processing
waste, other materials, or refuse is re-
moved from a disposal Area, approval
shall be obtained from the regulatory
authority. A plan for the method of
removal, with maps and appropriate
drawings to illustrate the proposed se-
quence of the operation and method
of compliance with this Part, shall be
submitted to the regulatory authority.
Consideration shall be given in the
plan to potential hazards which may
be created by removal to persons
working or living in the vicinity of the
structure. The plan shall be certified
by a qualified engineer.

§ 816.88 Coal processing waste Return to
underground workings.

- Coal processing waste may be re-
turned to underground mine workings
only in accordance with the waste dis-
posal program approved by the regula-
tory authority and MSHA under 30a
CFR 784.25.

§ 816.89 Disposalofnoncoalwasts
(a) Noncoal wastes including, but

not limited to, grease, lubricants,
paints, flammable liquids, garbage.
abandoned mining machinery, lumber
and other combustibles generated

during surface mining activities shall
be placed and stored in a controlled
manner in a designated portion bf the
permit area. Placement and storage
shall ensure that leachate and surface
runoff do not degrade surface or
ground water, fires are prevented, and
that the area remains stable and suit-
able for reclamation and revegetation
compatible with the natural surround-
ings.

(b) Final disposal of noncoal wastes
shall be in a designated disposal site in
the permit area. Disposal sites shall be
designed and constructed with appra-
priate water barriers on the bottom
and sides of the designated site.
Wastes shall be routinely compacted
and covered to prevent combustion
and wind-born waste. When the dis-
posal is completed a minimum of 2
feet of soil cover shall be placed over
the site, slopes stabilized, and revege-
tation accomplished in accordance
with 30 CFR 816.111-816.117. Oper-
ation of the disposal site shall be con-
ducted in accordance with all local,
State, and Federal requirements.

(c) At no time shall any solid waste
material be deposited at refuse em-
bankments or impoundment sites, nor
shall any excavation for solid waste
disposal be located within 8 feet of any
coal outcrop or coal storage area.

§ 816.91 Coal processing waste: Dams and
embankmentsz General requirements.

(a) Sections 816.91-816.93 apply to
dams and embankments, constructed
of coal processing waste or intended to
impound coal processing waste, wheth-
er they were completed before adop-
tion of the regulatory program or are
intended to be completed thereafter.

(b) Waste shall not be used in the
construction of dams and embank-
ments unless it has been demonstrated
to the regulatory authority that the
stability of such a structure conforms
with the requirements of 30 CFR
816.93(a). It shall also be demonstrat-
ed that the use of waste material shall
not have a detrimental effect on down-
stream water quality or the environ-
ment due to acid seepage through the
dam or embankment All demonstra-
tions shall be submitted to and ap-
proved by the regulatory authority.

§816.92 Coal processing waste Dams and
embankments: Site preparation.

Before coal processing waste is
placed at a dam or embankment site-

(a) All trees, shrubs, grasses, and
other organic material shall be cleared
and grubbed from the site, and all
combustibles shall be removed and
stockpiled in accordance with the re-
quirements of this Part; and

Cb) Surface drainage that may cause
erosion to the embankment area or
the embankment features, *hether
during construction or after comple-
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tion, shall be diverted away from -the
embankment by diversion ditches that
comlly with the requirements of 30
CFR 816.43. Adequate outlets for dis-
charge from these diversions shall be
in accordance with 30 CFR 816.47. Di-
versions that are designed to divert
drainage from the upstream area away
from the impoundment'area shall be
designed to carry the peak runoff
from a 100-year, 24-hour precipitation
event. The diversioW' shall be main-
tained to prevent blockage, and the
discharge shall be in accordance with
30 CFR 816.47. -Sediment contror
measures shall be provided at the dis-
charge of each diversion ditch before
entry into natural watercourses in ac-
cordance with 30 CFR 816.41-816.46.

§ 81693 Coal processing waste. Dams and
embankments: Design and construc-
tion.

(a) The design of each dam and em-
bankment constructed of coal process-
ing waste or intended to impound such
waste shall comply with the require-
ments of 30 CFR 816.49 (a)(5), (e), (f),
(g), (h), and (i), modified as follows:

(1) The design freeboard between
the lowest point on the embankment
crest and the maximum water eleva-
,tion shall be at least 3 feet. The maxi-
mum water elevation shall be that de-
termined by the freeboard hydrograph
criteria contained in the U.S. Soil Con-
servation Service criteria referenced in
30 CFR 816.49.

(2) The dam and embankment shall
have a minimum safety factor of -1.5
for the partial pool with steady seep-
age saturation conditions, and the seis-
mic safety factor shall be at least 1.2.

(3) The dam or embankment founda-
tion and abutments shall be designed
to be stable under all conditions of
construction and operation of the im-
poundment. Sufficient foundation in-
vestigations and laboratory testing
shall be performed to determine the
safety factors of the dam or embank-
ment for all loading conditions appear-
ing in paragraph (a)(2) of this Section
or the publications referred to in 30
CFR 816.49 and for all increments of
construction.

(b) Spillways and outlet works shall
be designed to provide adequate pro-
tection against erosion and corrosion.
Inlets shall be protected against block-
age.

(c) Dams or embankments construct-
ed of or impounding waste materials
shall be designed so that at least 90
percent of the water stored during the
design precipitation 'event shall be re-
moved within a 10-day period.

§ 816.95 Air resources protection.
(a) Fugitive dust Each person who

conducts surface mining activities
shall plan and employ fugitive dust
control measures as an integral part of
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site preparation, coal mining, and rec-
lamation operations. The regulatory
authority shall approve the control
measures appropriate for use in plan-
ning, according to applicable Federal
and State air quality standards, cli-
mate, existing air quality in the area
affected by mining, and the available
control technology.

(b) Control measures. The fugitive
dust control measures to be used, de-
pending on applicable Federal and
State air quality standards, climate,
existing air quality, size of the oper-
ation, and type of operation, shall in-
clude, as necessary, but not be limited,
to-

(1) Periodic watering of unpaved
roads, with the minimum frequency of
watering approved by the regulatory
authority;1(2) Chemical stabilization of un-
paved roads with proper application of
nontoxic soil cement or dust pallia-
tives;

(3) Paving of roads;
(4) Prompt. removal of coal, rock,

soil, 'and other dust-forming debris-
from roads and frequent scraping and
compaction of unpaved roads to stabi-
lize the road surface;

(5) Restricting the speed of vehicles
to reduce fugitive dust caused by
travel;

(6) Revegetating, mulching, or oth-
erwise stabilizing the surface of all
areas adjoining roads that are sources
of fugitive dust;

(7) Restricting the travel of unau-
thorized vehicles on other than estab-
lished roads;

(8) Enclosing, covering, watering, or
otherwise treating loaded haul trucks
and railroad cars, to reduce loss of ma-
terial to wind and spillage;

(9) Substituting of conveyor systems
Tor haul trucks and 'covering of con-
veyor systems when conveyed loads
are subjected.to wind erosion;-

(10) Ainimizihg the area of dis-
turbed land;

(11) Prompt revegetation of regrad-
ed lands;

(12) Use of alternatives for'coal-han-
dling methods, restriction of dumping
procedures, wetting of disturlbed mate-
rials during handling, and compaction
of disturbed areas;

(13) Planting of special windbreak
vegetation at critical points in the
permit area;

(14) Control of dust from drilling,
using water sprays, hoods, dust collec-
tors, or other controls;

(15) Restricting the areas to be
blasted at any one time to reduce fugi-
tive dust;

(16) Restricting activities causing fu-
gitive dust during periods of air stag-
nation;

(17) Extinguishing any areas of
burning or smoldering coal and peri-
odically inspecting for burning areas

whenever the potential for spontane-
ous combustion Is high;

(18) Reducing the period of time be-
tween initially disturbing the soil and
revegetating or other surface stabiliza-
tion; and

(19) Restricting fugitive dust at spoil
and coal transfer and loading points
with water sprays, negative pressure
systems and baghouse filters, chemi-
cals, or other practices,

(c) Additional measures, Where the
regulatory authority determines that
application of fugitive dust control
measures listed in paragraph (b) of
this Section is inadequate, the regula-
tory authority may require additional
measures and practices as necessary,

(d) Monitoring. Air monitoring
equipment shall be Installed and moni-
toring shall be conducted in accord-
ance with the air monitoring plan re-
quired under 30 CFR 780.15 and ap-
proved by the regulatory authority.

§ 816.97 Protection of fish, wildlife, and
related environmental values.

.(a) Any person conducting surface
mining activities shall, to the extent
possible using the best technology cur-
rently available, minimize distur-
bances and adverse Impacts of the ac-
tivities on fish, wildlife, and related
environmental values, and achieve en-
hancement of such resources where
practicable.

(b) A person who conducts surface
mining activities shall promptly report
to, the regulatory authority the pres-
ence in the permit area of any critical
habitat of a threatened or endangered
species listed by the Secretary, any
plant or animal listed as threatened or
endangered by the State, or any bald
or golden eagle, of which that person
becomes aware and which was not pre-
viously reported to the regulatory au-
thority by that person.

(c) A person who conducts surface
mining activities shall ensure that the
design and construction of electric
power lines and other transmission
facilities used for or incidental to the
surface mining activities on the permit
area are in accordance with the guide-
lines set forth in Environmental Crite-
ria for Electric Transmission System
(USDI, USDA (1970)), or in alternative
guidance manuals approved by the
regulatory authority. Distribution
lines shall be designed and constructed
in accordance -with REA Bulletin 61-
10, Powerline Contacts by Eagles and
Other Large Birds, or In alternative
guidance manuals approved by the
regulatory authority. For information-
al purposes, these two documents' are
available at the OSM Office, U.S. De-
partment of the Interior, South Interi.
or Building, Washington, D.C. 20240,
at each OSM Regional Office, District
Office and Field Office, and at the
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Central Office of the applicable State
regulatory authority, if any.

(d) Each person who conducts sur-
face mining activities shall, to the
extent possible using the best technol-
ogy currently available-

(1) Locate and operate haul and
access roads so as to avoid or minimize
impacts to important fish and wildlife
species or other species protected by
State or Federal law,

(2) Fence roadways where specified
by the regulatory authority to 'guide
locally important wildlife to roadway
underpasses. No new barrier shall be
created in known and important wild-
life migration routes;

(3) Fence, cover, or use other appro-
priate methods to exclude wildlife
from ponds which contain hazardous
concentrations of toxic-forming mate-
rials;

(4) Restore, enhance where practica-
ble or avoid disturbance to habitats of
unusually high value for fish and wild-
life;

(5) Restore, enhance where practica-
ble, or maintain naturil riparian vege-
tation on the banks of streams, lakem
and other wetland areas;

(6) Afford protection to aquatic com-
munities by avoiding stream channels
as required in Section 816.57 or restor-
ing' stream channels as required in
Section 816.44.

(7) Not use persistent pesticides on
the area during surface mining and
reclamation activities, unless approved
by the regulatory authority.

(8) To the extent possible prevent,
control, and suppress range, forest,
and coal fires which are not approved
by the regulatory authority as part of
a management plan.

(9) If fish and wildlife habitat is to
be a primary or secondary postmining
land use, the operator shall in addition
to the requirements of 30 CFR
816.111-816.117-

(i) Select plant species to be used on
reclaimed areas, based on the follow-
ing criteria-

(A) Their proven nutritional value
for fish and wildlife,

(B) Their uses as cover for fish and
wildlife, and

(C) Their ability to support and en-
hance fish and wildlife habitat after
release of bonds; and

(ii) Distribute plant groupings to
maximize benefit to fish and wildlife.
Plants should be grouped and, distrib-
uted in a manner which optimizes
edge effect, cover, and other benefits
for fish and wildlife;

(10) Where cropland is to be the al-
ternative postmining land use on lands
diverted from a fish and wildlife pre-
mining land use and where appropri-
ate for wildlife and crop management
practices, intersperse the fields with
trees, hedges, or fence rows through-
out the harvested area to break up
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large blocks of monoculture and to di-
versify habitat types for birds and
other animals. Wetlands shall be pre-
served or created rather than drained
or otherwise permanently abolished;
and

(11) Where the primary land use is
to be residential, public service, or in-
dustrial land use, intersperse re-
claimed lands with greenbelts utilizing
species of grass, shrubs and trees
useful as food and cover for birds and
small animals, unless such green belts
are inconsistant with the approved
postmining land use.

§ 816.99 Slides and other damage.
(a) An undisturbed natural barrier

shall be provided beginning at the ele-
vation of the lowest coal seam to be
mined and extending from the outs-
lope for such distance as may be'deter-
mined by the regulatory authority as
is needed to assure stability. The bar-
rier shall be retained in place to pre-
vent slides and erosion.

(b) At any time a slide occurs which
may have a potential adverse affect on
public property, health, safety, or the
environment, the person who conducts
the surface mining activities shall
notify the regulatory authority by the
fastest available means and comply
with any remedial measures required
by the regulatory authority.

§ 816.100 Contemporaneous reclamation.
Reclamation efforts, including, but

not limited to, backfilling, grading,
topsoil replacement and revegetation,
of all land that is disturbed by surface
mining activities shall occur as con-
temporaneously as practicable with
mining operations.

§ 816.101 Backfilling and grading General
requirements.

(a) Timing of backfling and grad-
ing.

(1) Contour mining. Rough backfill-
ing and grading shall follow coal re-
moval by not more than 60 days or
1,500 linear feet. The regulatory au-
thority may grant additionaltime for
rough backfilling and grading if the
permittee can demonstrate, through a
detailed written analysis under 30
CFR 780.18(b)(3). that additional time
is necessary.

(2) Open pit mining with thin over-
burden. Rough backfilling and grading
shall occur in accordance with the
time schedule approved by the regula-
tory authority, on the basis of the ma-
terials submitted under 30 CFR
780.18(b)(3), which shall specifically
establish in stated increments the
period between removal of coal and
completion of backfilling and grading.

(3) Area strip mining. Rough back-
filling and grading shall be completed
within 180 days following coal removal
and shall not be more than four spoil
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ridges behind the pit being worked,
the spoil from the active pit being con-
sidered the first ridge. The regulatory
authority may grant additional time
for rough backfilling and grading if
the permittee can demonstrate,
through a detailed written analysis
under 30 CFR 780.18(b)(3), that addi-
tional time is necessary.

(b) Method for backfilling and grad-
ing.

(1) Except as specifically ,exempted
in this Subchapter, all disturbed areas
shall be returned to their approximate
original contour. All spoil shall be
transported, backfflled, compacted
(where advisable to insure stability or
to prevent leaching) and graded to
eliminate all hlghwalls, spoil piles, and
depressions.

(2) Backfilled material shall be
placed to minimize adverse effects on
ground water, minimize off-site ef-
fects, and to support the approved
postraining land use.

(3) The postmining graded slopes
need not be of uniform slope.

(4) Cut-and-fill terraces may be used
only in those situations expressly iden-
tified in Section 816.102.

§ 816.102 Backfilling and grading: General
grading requirements.

(a) The final graded slopes shall not
exceed in grade either the approxi-
mate premining slopes, or any lesser
slopes approved by the regulatory au-
thority based on consideration of soil
climate, or other characteristics of the
surrounding area. Postmlning final
graded slopes need not be uniform but
shall approximate the general nature
of the premining topography. The re-
quirements of this Section may be
modified by the regulatory authority
where the surface mining activities are
reaffecting previously mined lands
that have not been restored to the
standards of this Part and sufficient
spoil is not available to otherwise
comply with this Section. The person
who conducts surface mining activities
shall, at a minimum-

(1) Retain all overburden and spoil
on the solid portion of existing or new
benches; and

(2) Backfill and grade to the most
moderate slope possible, to eliminate
the highwall which does not exceed
either the angle of repose or such
lesser slope as is necessary to achieve a
minimum static safety factor of 1.3. In
all cases the highwall shall be elimi-
nated.

(b) On approval by the regulatory
authority in order to conserve soil
moisture, ensure stability, and control
erosion on final graded slopes, cut-
and-fill terraces may be allowed, if the
terraces are compatible with the ap-
proved postmining land use and are
appropriate substitutes for construc-
tion of lower grades on the reclaimed
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lands. The. terraces shall meet the fol-
lowing requirements:

(1) The width of the individual ter-
race bench shall not exceed 20 feet,
unless specifically approved by the
regulatory authority as necessary for
stability, erosion control, or roads in-
cluided, in the approved postmlning
land use plan.

(2) The vertical distance between
terraces shall be as specified by the
regulatory authority, to prevent exces-
sive erosion and to provide long;term
stability.

(3) The slope of the terrace outslope
shall not exceed lv: 2h (50 percent).
Outslopes which exceed lv: 2h (50 per-
cent) may be approved,.if they have a
minimum static safety factor of niore
than 1.3, provide adequate control
over erosion, and closely resemble the

* surface configuration of the land prior
to mining. In no case may highwalls be
left as part of terraces.

(4) Culverts and underground rock
drains shall be used on the terrace
only -when approved by the regulatory
authority.

(c) Small depressions may be con-
structed, if they-

(1) Are approved by the regulatory
authority to minimize erosion, con-
serve soil moisture, or promote vegeta-
tion;

(2) Do not restrict normal access;
* and

(3) Are not inappropriate substitutes
for lower grades on the reclaimed
lands.
- (d) All surface mining activities on
slopes above 20 degrees, or on lesser
slopes that the regulatory authority
defines as steep slopes shall meet the
provisions of 30 CFR Part 826.

(e) All final grading, preparation of
overburden before replacement of top-
soil, and placement of topsoil, shall be
done along the contour to minimize
subsequent erosion and instability. If
such grading, preparation, or place-
ment along the contour is hazardous
to equipment operators, then grading,
preparation, or placement, in a direc-
tion other than generally parallel to
the contour may be used. In all cases,
grading, preparation,' or placement
shall be conducted in a manner which
minimizes erosion and provides a sur-
face for replacement of topsoil which
will minimize slippage.

§ 816.103 Backfillling and grading: Cover-
ing coal and acid- and toxic-forming
materials.

(a) Cover. (1) Aperson who conducts
surface mining activities shall cover,
with a minimum of 4 feet of the best
available nontoxic and noncombusti-
ble material, all exposed coal seams re-_
maining after mining, and all acid-
forming materials, toxic-forming mate-
rials, combustible materials, or any
other materials identified by the regu-
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latory authority, as exposed, used, or
produced during mining.

(2) If necessary, these materials
shall be treated to neutralize toxicity,
in order to prevent water pollution
and sustained combustion and mini-
mize adverse effects on plant growth
and land uses.

(3) Where, necessary to protect
against upward migration of salts, ex-
posure by erosion, formation of acid or
toxic seeps, to provide an adequate
depth for plant growth, or otherwise
to meet local conditions, the regula-
tory authority shall specify thicker
amounts of cover using non-toxic ma-
terial, or special compaction and isola-
tion from ground water contact.

(4) Acid-forming or toxic-forming
material shall not be buried or stored
in proximity to, a drainage course so as
to cause or pose a threat of water pol-
lution.

(b) Stabilization. Backfilled materi-
als shall be selectively hauled or con-
veyed, and compacted, wherever neces-
sary to prevent leaching of acid-form-
ing and toxic-forming materials into
surface or ground waters and wherev-
er necessary to insure stability of the
backfilled materials. The method and
design gpecifications of compacting
material shall be approved by the reg-
ulatory authority before acid-forming

-or toxic-forming materials are covered.

§ 816.104 Backfilling and grading: Thin
overburden.

(a) The provisions of this Section
apply only where the final thickness is
less than 0.8 of. the initial thickness.
Initial thickness is the sum -of the
overburden thickness and coal thick-
ness prior to removal of coal. Final
thickness' is the product of the over-
burden thickness prior to removal of
coal, times the bulking factor to be de-
termined for each mine plan area. The
provisions of this Section apply only
when surface mning activities cannot
,be carried out to comply with Section
816.101 to achieve the approximate
original contour.

(b) In surface mining -activities car-
ried out continuously in the same lim-
Ited pit area for more, than 1 year
from the day coal-removal operations
begin and where the volume of all
available spoil and suitable waste ma-
terials over the mine plan area is dem-
onstrated to be insufficient'to achieve
the approximate original contour of
the lands disturbed, surface mining ac-
tivities shall be conducted to meet, at
a minimum, the following standards-

(1) Haul or convey, backfill, -and
grade, usini- all available spoil and
suitable waste materials from the
entire mine area, to attain the lowest
practicable stable grade, to achieve a
static safety factor of 1.3, and to pro-
vide adequate drainage and long-term
stability of the regraded areas and

cdver all acid-forming and toxic-form-
ng materials.

(2) Eliminate highwalls by grading
or backfilling to stable slopes not ex-
ceeding lv: 2h (50 percent), or such
lesser slopes as the regulatory authori-
ty may specify to reduce erosion,
maintain the hydrologic balance, or
allow the approved postmining land
use.

(3) Haul or convey, backfill, grade,
and revegetate in accordance with Sec-
tions 816.111-816.117, to achieve an
ecologically sound land use compatible
with the prevailing use in unmined
areas surrounding the mine plan area;
and

(4) Haul or convey,, backfill, and
grade, to ensure impoundments are
-constructed only where -

(i) It has been demonstrated to the
regulatory ''authority's satisfaction,
that all requirements of Sections
816.41-816.56 have been met; and

(i) The impoundments have been
approved by the regulatory authority
as suitable for the approved postmin-
ing land use abd as meeting the re-
quirements of this Part and all other
applicable Federal and State laws and
regulations.

§816.105 Backfilling and grading Thick
overburden.

(a) The provisions of this Section
apply only where the final thickness is
greater than 1.2 of the initial thick-
ness. Initial thickness is the sum of
the overburden thickness and coal
thickness prior to removal of coal.

-Final thickness Is the product of the
overburden thickness prior to removal
of coal, times the bulking factor to be
determined for each mine plan area.
The provisions of this Section apply
only when surface mining activities
cannot be carried out to comply with
Section 816.101 to achieve the approxi.
mate original contour.

(b) In surface mining activities
where the volume *of spoil over the
mine plan area is demonstrated to be
more than sufficient to achieve the ap-
proximate original contour, surface
mining activities shall be conducted to
meet, at a minimum, the following
standards-

(1) Haul or convey, backfill, and
grade all spoil and wastes, not re-

nluired to achieve the approximate
original contour of the mine plan area,
to the lowest practicable grade, to
achieve a static factor of safety of 1.3
and cover all acid-forming and other
toxic-forming materials;

(2) Haul or convey, backfill, and
grade excess spoil and wastes only
within the, permit area and dispose of
such materials in accordance with Sec-
tions 816.71-816.74;

(3) Haul or convey, backfill, and
grade excess spoil and wastes to main-
tain the hydrologic balance, in accord-
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ance with Sections 816.41-816.57 and
to provide long-term stability by pre-
venting slides, erosion and water pollu-
tion.

(4) Haul or convey, backfill, grade,
and revegetate wastes and excess spoil
to achieve an ecologically sound land
use approved by the regulatory au-
thority as compatible with the prevail-
ing land uses in unmined areas sur-
rounding the mine plan area.

(5) Eliminate all highwalls and de-
pressions by backfilling with spoil and
suitable waste materials; and

(6) Meet the revegetation require-
ments of Sections 816.111-816.117 for
all disturbed areas.

§ 816.106 Regrading or stabilizing rills and
gullies.

When rills or gullies deeper than 9
inches form in areas that have been
regraded and topsoiled, the rills and
gullies shall be filled, graded, or other-
wise. stabilized- and the area reseeded
or replanted according to Sections
816.111-816.117. The regulatory au-
thority shall specify that rills or gul-
lies of lesser size be stabilized and the
area reseeded or replanted if the rills
or gullies are disruptive to the ap-
proved postmining land use or may
result in additional erosion and sedi-
mentation.

§816.111 Revegetation: General require-
ments. .

(a) Each person who conducts sur-
face mining activities shall establish
on all affected land a diverse, effec-
tive, and permanent vegetative cover
of the same seasonal variety native to
the area of disturbed land or species
that supports the approved postmin-
ing land use. For areas designated as
prime farmland, the requirements of
30 CFR 823 shall apply.

(b) All revegetation shall be in com-
pliance with the plans submitted
under 30 CFR 780.18 and 780.23, as ap-
proved by the regulatory authority in
the permit, and carried out in a
manner that encourages a prompt
vegetative cover and recovery of pro-
ductivity levels compatible with the
approved postmining land use.

(1) All disturbed land, except water
areas and surface areas of roads that
are approved as a part of the postmin-
ing land use, shall be seeded or plant-
ed to achieve a permanent vegetative
cover of the same seasonal variety
native to the area of disturbed land.

(2) The vegetative cover shall be ca-
pable of stabilizing the soil surface
from erosion.

(3) Vegetative cover shall be consid-
ered of the same seasonal variety
when it consists of a mixture of 'spe-
cies of equal or superior utility for the
approved postmining land use, when
compared with the utility of naturally-
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occurring vegetation during each
season of the year.

(4) If both the premining and post-
mining land uses are cropland, plant-
ing of the crops normally grown will
meet the requirements of Paragraph
(b)(1) of this Section.

§ 816.112 Revegetation: Use of Introduced
species.

Introduced species, may be substitut-
ed for native species only if approved
by the regulatory authority under the
following conditions:

(a) After appropriate field trials
have demonstrated that the intro-
duced species are desirable and neces-
sary to achieve the approved postmin-
ing land use;

(b) The species are necessary to
achieve a quick, temporary, and-stabi-
lizing cover that aids In controlling
erosion; and measures to establish per-
manent vegetation are included in the
approved plan submitted under Sec-
tions 780.18(b)(3) and 780.23.

(c) The species are compatible with
the plant and animal species of the
region;

(d) The species meet the require-
ments of applicable State and Federal
seed or introduced species statutes and
are not poisonous or noxious.

§ 816.113 Revegetatlone Timing.
Seeding and planting of disturbed

ardas shall be conducted during the
first normal period for favorable
planting conditions after final prepa-
ration. The normal period for favora-
ble planting shall be that planting
time generally accepted locally for the
type of plant materials selected. When
necessary to effectively cpntrol ero-
sion, any disturbed area shall be
seeded and planted, as contempoiane-
ously as practicable with the comple-
tion of backfilllng and grading, with a
temporary cover of small grains,
grasses, or legumes until a permanent
cover is established.

§ 816.114 Revegetation: Mulching and
other soil stabilizing practices.

(a) Suitable mulch and other soil
stabilizing practices shall be used on
all regraded and topsoiled areas to
control erosion, promote germination
of seeds, or increase the moisture-re-
tention capacity of the soil. The regu-
latory authority may, on a case-by-
case basis, suspend the requirement
for mulch, if the permittee can demon-
strate that alternative procedures will
achieve the requirements of 816.116
and do not cause or contribute to air
or water pollution.

(b) When required by the regulatory
authority, mulches shall be mechani-
cally or chemically anchored to the
soil surface to assure effective protec-
tion of the soil and vegetation.
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c) Annual grasses and grains may be
used alone, as in situ mulch, or in con-
junction with another mulch, when
the regulatory authority determines
that they will provide adequate soil
erosion control and will later be re-
placed by perennial species approved
for the postmlnlng land use.

(d) Chemical soil stabilizers alone, or
in combination with appropriate
mulches, may be used in conjunction
with vegetative covers approved for
the postmining land use.

§816.115 Revegetation: Grazing.
When the approved postmining land

use is range or pasture land, the re-
claimed land shall be used for live-
stock grazing at a grazing capacity ap-
proved by the regulatory authority ap-
proximately equal to that for simila
non-mined lands, for at least the last
two full years of liability required
under Section 816.116(b).

§816.116 Revegetation: Standards for suc-
cess.

(a) Success of revegetation shall be
measured by techniques approved by
the regulatory authority after consul-
tation with appropriate State and Fed-
eral agencies. Comparison of ground
cover and productivity miy be made
on the basis of reference areas or
through the use of technical guidance
procedures published by USDA or
USDI for assessing ground cover and
productivity. Management of the ref-
erence area, if applicable, shall be
comparable to that which Is required
for the approved postmining land use
of the permit area.

(b) (1) Ground cover and productiv-
ity of living plants on the revegetated
area within the permit area shall be
equal to the ground cover and produc-
tivity of living plants on the approved
reference area or to the standards in
other technical guides approved by
the Director for use in the regulatory
program. The period of extended re-
sponsibility under the performance
bond requirements of Subchapter J
initiates when ground cover equals the
approved standard after the Last year
of augmented seeding, fertilizing, irri-
gation or other work which ensures
success in-

(i) Areas of more than 26.0 inches
average annual precipitation; and con-
tinues for not less than five years.
Ground cover and productivity shall
equal the approved standard for the
last two consecutive years of the re-
sponsibility period; or in

(ii) Areas of less than or equal to
26.0 inches average annual precipita-
tion; and continues for not less than
10 years. Ground cover and productiv-
ity shall equal the approved standard
for the last two consecutive years of
the responsibility period.
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(2) For purposes of paragraph (b)(1) ard--with 90 percent statistical confi-
of this'Section,; the average annual, dence..
precipitation can ' be 'determined (iv) On areas to be developed for fish
either- . and wildlife management or forest-

(i) By interpolation, using standard land, success of vegetation shall be de-
techniquesi from 'Mean Annual Pre- termined on the basis of tree, shrub or
cipitations,' Map, p. 97, The National half-shrub stocking and ground cover.
Atlas of the United States, U.S. De- The tree; shrub, or half-shrub stocking
partment of the Interior, Geological shall meet the stahdards described in
Survey, 1970; or' from 'Climatic, Atlas Section 816.117. The area seeded to a
of the United States,' U.S. Dept. of ground cover shall be considered ac-
Commerce, National Oceanic and At- ceptable if, it is at least 70 percent of
mospheric Administration, 1974; or the ground cover of the reference
from long-term precipitation averages areas with 90 percent.statistical confi-
from 'Climatological Data,' U.S. Dept. dence or If the ground cover is deter-
of Commerce, National, Oceanic and mined to be adequate to control ero-
Atmospheric, Administration; or from sion by- the regulatory authority. See-
other official records; or - tion 816.116(b) shall determine the re-

(if) Based on 10 years of continuous sponsibility,period-and the frequency
and reliable precipitation records from of ground cover. measurement.
stations located in or adjacent to.the (c) The person who conducts surface
mine plan area. . . mining activities shall-

(3) The ground cover and productiv- (1) Maintain any necessary fences
ity of the revegetated area shall'be and proper management practices; and

(2) Conduct periodic measurementsconsidered equal if they ar at least 90 of vegetation, soils, and water pre-
percent of the ground cover and pro- scribed or approved by the regulatory
ductivity of the reference area Vith 90 authority, to identify .conditions
percent statistical confidence, or with during the applicable period of liabili-
80 percent statistical confidence -on ty specified in Paragraph (b) of this
shrublands, or ground cover and 'pro- Section.
ductively are at least g0 percent of the '(d) For permit areas .40 acres or less
standards in a technical tguide ap- in size, in locations with an average
proved pursuant to -, 30 CFR annual precipitation of more than 26
816.116(b)(1). Exceptions may be au- inches, the following performance
thorized by -the regulatory authority standards, if approved by the regula-
under the following standards: ; tory authority, may be used instead of

•(I) For previously mined areas that reference areas to measure success of
were not reclaimed to the require-' revegetation on sites that are dis-
ments of this Subchapter, as a mini- turbed. These standards shall be met
mum the ground cover of living plants for a minimum of 5 full consecutive
shall not be less than can be supported years.
by the best available topsoil or other (1) Areas planted only in herbaceous
suitable material in the, reaffected species shall sustain a vegetative
area, shall not be less than the~ground ground cover of 70 percent for 5 full
cover existing before, redisturbance, consecutive years.
and shall be adequate to control ero- (2) ,Areas planted with a mixture of
sion; herbaceous -and woody species shall

(ii) For areas to be developed for in- sustain a- herbaceous vegetative
dustrial or residential use less than 2 ground cover of 70 percent for 5 full
years after regrading is completed, the consecutive years and 400 woody
ground cover of living plants shall not plants per acre after 5 years. On steep
be less than required to control ero- slopes, the minimum number of woody
sion; and . plants shall be 600 Per acre.

(ll), For areas to be used for crop- (3) For purposes of this Section, her-
land, success in revegetation of crop- baceous species means grasses, le-
land shall be determined on the basis gumes; and nonleguminous forbs;
of 'crop production from the mined woody plants means woody shrubs,
area as compared to approved refer- trees and vines; and ground cover
ence areas or other technical guidance- means the area of ground covered by
procedures. Crop production from the the combined aerial parts of Vegeta-
mined area shall be equal to or greater . tion and the litter that is produced
than that of the approved standard naturally onsite, expressed as a per-
for the last two consecutive growing, centage of the total area of measure-
seasons of the 5 or 10 year liability . ment.
period established in (b)(1) of this Sec-
tion. The applicable 5 or. 10 year § 816.117 Revegetation: Tree and shrub
period of responsibility for revegeta- stocking for forest land.,
tion shall commence at the date of lii- This Section sets forth forest re-
tial planting of the crop being grown., source conservation standards for re-
Production shall not be considered forestation operations to ensure that a
equal if it is less than 90 percent of cover of commercial tree species, non-
the production of the approved stand- commercial tree species, shrubs or half

shrubs, sufficient for adequate use of
the available growing space, is estab-
lished after surface mining activities.

(a) Stocking, I.e. the number of
stems per unit area, will be used to de-
termine the degree to which space Is
occupied by well-distributed, countable
trees, shrubs or half-shrubs.

(1) Root crown or root sprouts over 1
foot in height shall count as one
toward meeting the stocking require-
ments. Where multiple stems occur
only the tallest stem will be counted.

(2) A countable tree or shrub means
a tree that can be used in calculating
the degree of stocking under the fol-
lowing criteria:

(I) the tree or shrub shall be in place
at least 2 growing seasons,

(i1) the tree or shrub shall be alive
and healthy, and

(ill) the tree or shrub shall have at
least one third of its length in live
crown.

(3) Rock areas, permanent road and
surface water drainage ways on the re-
vegetated area shall not require stock-
ing.

(b) The following are the minimum
performance standards for areas
where commercial forest land is the
approved postminlng land use:

(1) The area shall have a minimum
stocking of 450 trees or shrubs per
acre,

(2) A minimum of 75 percent of
countable trees or shrubs shall be
commercial trees species,

(3) The number of trees or shrubs
and the ground cover shall be deter-
mined using procedures described in
Sections 816.116(b)(3)(iv) and
816.117(a) and the sampling method
approved by the regulatory authority;
when the stocking js equal to or great-
er than 450 tirees or shrubs per acre
and there is acceptable groundcover,
the 5 or 10 year responsibility period
required in Sectidn 816.116(b) shall
begin;

(4) Upon expiration of the 5 or 10
year responsibility period and at the
time of request for bond release, each
permittee shall provide documentation
showing that the stocking of trees and
shrubs and the groundcover on .the re-
vegetated area satisfy Sections
816.116(b)(3)(v) and 816.117(c)(i).

(c) The following are the minimum
performance standards for areas
where woody plants are used for wild-
life ihanagement, recreation, shelter
belts, or forest uses other than com-
mercial forest land:

(1) An inventory of trees, half-
shrubs and shrubs shall be conducted
on established reference areas accord-
ing to methods approved by the regu-
latory authority; this inventory shall
contain but not be limited to-

(I) site quality,
(i) stand size,
(ili) stand condition,
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(iv) site and species relations, and
(v) appropriate forest land utiliza-

tion considerations.
(2) The stocking of trees, shrubs,

half-shrubs and the groundcover es-
tablished on the revegetated area shall
approximate the stocking and ground
cover on the reference. area and shall
utilize local and regional recommenda-
tions regarding species composition,
spacing and planting arrangement.
-The stocking of live woody plants
shall be equal to or greater than 90
percent of the stocking of w6ody
plants of the same life form on the
reference area. When this requirement
is met and acceptable ground cover is
achieved, the 5 or 10 year responsibili-
ty period required in Section
816.116(b) shall begin.

(3) Upon expiration of the 5 or 10
year responsibility period and at the
time of request for bond release, each
permittee shall provide documentation
showing that:

i) the woody plants established on
the revegetated site are equal to or
greater than 90 percent of the stock-
ing of live woody plants of the same
life form of the approved reference
areas with 80 percent statistical confi-
dence afid

(ii) the groundcover on the revege-
tated area satisfies Section
816.116(b)(3)(iv). Species diversity, sea-
sonal variety and regenerative capac-
ity of the vegetation of the revegetat-
ed area shall be evaluated on the basis
of the results which could reasonably
be expected using the revegetation
methods described in the mining and
reclamation plan.

§ 816.131 Cessation of operations: Tempo-
rary.

(a) Each person who conducts sur-
face mining activities shall effectively
secure surface facilities in areas in
which there are no current operations,
but in which operations are to be re-
sumed under an approved permit.
Temporary abandonment shall not re-
lieve a person of their obligation to
comply with any provisions of the ap-
proved permit.

(b) Before temporary cessation of
mining and reclamation operations for
a period of thirty days or more, or as
soon as it is known that a temporary
cessation will, extend beyond 30 days,
persons who conduct surface mining
activities shall submit to the regula-
tory authority a notice of intention to
cease or abandon mining and reclama-
tion operations. This notice shall in-
clude a statement of the exact number
of acres which will have been affected
in the permit area, prior to such tem-
porary cessation, the extent and kind
of reclamation of those areas which
will have been accomplished, and iden-
tification of the backfilling, regrading,
revegetation, environmental monitor-
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Ing, and water treatment activities
that will continue during the tempo-
rary cessation.

§ 816.132 Cessation of operations: Perma.
nent.

(a) :Persons who cease surface
mining activities permanently shall
close or backfill or otherwise perma-
nently reclaim all affected areas, in ac-
cordance with this Chapter and the
permit approved by the regulatory au-
thority.

(b) All underground openings, equip-
ment, structures, or other facilities not
required for monitoring, unless ap-
proved by the regulatory authority as
suitable for the postmining land use or
environmental monitoring, shall be re-
moved and the affected land re-
claimed.

§ 816.133 Postminlng land use.
(a) General. All affected areas shall

be restored in a timely manner -
(1) To conditions that are capable of

supporting the uses which-they were
capable of supporting before any
mining, or

(2) To higher or better uses achiev-
able under criteria and procedures of
this Section.

(b) Determining pre-mining use of
land. The pre-mining uses of land to
which the postmining land use Is com-
pared shall be those uses which the
land previously supported, If the land
had not been previously mined and
had been properly managed.

(1) The postmining land use for land
that has been previously mined and
not reclaimed shall be Judged on the
basis of the highest and best use that
can be achieved and Is compatible with
surrounding areas.

(2) The postmining land use for land
that has. received improper manage-
ment shall be Judged on the basis of
the pre-mining use of surrounding
lands that have received proper man-
agement.

(3) If the premining use of the land
was changed within 5 years of the be-
ginning of mining, the comparison of
postmlnlng use to preminIng use shall
include a comparison with the historic
use.of the land as well as its use Imme-
diately preceding mining.

(c) Prior to the release of lands from
the Permit area in accordance with
807.12(c) the permit area shall be re-
stored, in a timely manner, either to
conditions capable of supporting the
uses they were capable of supporting
before any mining or to conditions ca-
pable of supporting approved alterna-
tive land uses. Alternative land uses
may be approved by the regulatory au-
thority after consultation with the
landowner or the land-management
agency having Jurisdiction over the
lands, if the following criteria are met:
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(1) The proposed postininng land
use is compatible with adjacent land
use and, where applicable, with exist-
Ing local, State, or Federal land use
policies and plans: A written state-
ment of the views of the authorities
with statutory responsibilities for land
use policies and plans is submitted to
the regulatory authority within 60
days of notice by the regulatory au-
thority and before surface mining ac-
tivities begin. Any required approval,
including any necessary zoning or
other changes required for land use by
local, State, or Federal land manage-
ment agencies, Is obtained and re-
mains valid throughout the surface
mining actiities.

(2) Specific plans are prepared and
submitted to the regulatory authority
which show the feasibility of the post-
mining land use as related to projected
land use trends and markets and that
include a schedule showing how the
proposed use will be developed and
achieved within a reasonable time
after mining and will be sustained.
The regulatory authority may require
appropriate demonstrations to show
that the planned procedures are feasi-
ble, reasonable, and integrated with
mining and reclamation, and that the
plans will result in successful reclama-
tion.

(3) Provision of any necessary public
facilities is ensured as evidenced by
letters of commitment from parties
other than the person who conducts
surface mining activities, as appropri-
ate, to provide the public facilities in a
manner compatible with the plans
submitted under 30 CF "780.23. The
letters shall be submitted to the regu-
latory authority before surface mining
activities begi.

(4) Specific and feasible plans are
submitted to the regulatory authority
which show that financing, attain-
ment and maintenance of the postmin-
ing land use are feasible and, if appro-
priate, are supported by letters of
commitment from parties other than
the person who conducts the surface
mining activities.

(5) Plans for the postmlning land
use are designed under the general su-
pervision of a registered professional
engineer, or other appropriate profes-
sional, who will ensure that the plans
conform to applicable accepted stand-
ards for adequate land stability, drain-
age, vegetative cover, and esthetic
design appropriate for the postmining
use of the site.

(6) The proposed use will neither
present actual or probable hazard to
public health or safety nor will it pose
any actual or probable threat of water
flow diminution or pollution.

(7) The use will not involve unrea-
sonable delayb in reclamation.

(8) Necessary approval of measures
to prevent or mitigate adverse effects
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on fish, wildlife, and related environ-
mental values and threatened -or en-
dangered plants is obtained from the
regulatory authority and appropriate,
State and- Federal fish and wildlife
management agencies have -been pro-
vided a 60 day period in which to
review the plan before surface mining
activities begin.

(9) Proposals to change pre-mining
land uses of range, fish and wildlife
habitat, forest land, hayland, or pas-
ture to a postmining, cropland use,
where the cropland would require con-
tinuous maintenance such as seeding,
plowing, cultivation, fertilization, or
other similar -practices to be practica-
ble or to comply with applicable Fed-
eral, State, and local laws, are re-
viewed by the regulatory authority to
ensure that -

(i) There is a firm written commit-
ment by the persor who conducts sur-
face mining activities or by the land-
owner or land manager to provide suf-
ficient crop management after release
of applicable performance bonds
under Subohapter J and Sections
816.111-816.117, to assure that the pro-
posed postmining cropland use re-
mains practical and reasonable;

(ii) There is sufficient water availa-
ble and committed to maintain crop
production; and

(iii) Topsoil quality and depth are
sufficient to support the proposed use.

§ 816.150 Roads: Class 1: General.
(a) Each person who conducts sur-

face mining activities shall design, con-
struct or reconstruct,, utilize, and
maintain Class I Roads and restore
the area, to meet the requirements of
30 CFR 816.151-816.156 and to control
or minimize erosion and siltation, air
and water pollution, and damage to
public or private property.'

(b) To the eitent possible using the
best, technology currently available,
Class I Roads shall not cause damage
to fish, wildlife, and related environ-
mental values and shall not cause ad-
ditional contributions of suspended
solids to streamflow or to runoff out-
side the permit area. Any such contri-
butions shall not be in excess of limi-
tations of State or Federal law.

(c) All Class I Roads shall be re-
moved and the land dffected regraded
and revegetated in accordance with
the requirements of 30 CFR 816.156
unless-

(1) Retention of the road is ap-
proved as part of the approved post-
mining land use or as being necessary
to control erosion adequately;

(2) The necessary maintenanceis as-
sured; and

'(3) All drainage is controlled accord-
ing to 30 CFR 816.153.

(d)(1) The design-and construction
or reconstruction of Class I Roads
shall be certified by a registered quali-
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fied professional engineer in accord-
ance with 30 CFR 816.151-816.154,
except to the extent that alternative
specifications are used. Alternative
specifications may be used only after
approval by the regulatory authority
upon a demonstration by a registered
qualified professional engineer that
they will result in performance equal
to or better than that resulting from
Class I Roads complying with 30 CFR
816.151-816.156.

(2) The design shall incorporate the
demand for mobility and travel effi-
ciency, based on geometric criteria,
both horizontal and vertical, appropri-
ate for the anticipated volume of traf-
fic and weight and speed of vehicles to
be used.-

§ 816.151 Roads: Class I: Location.
(a) Class I Roads shall be located, in-

sofar as possible, on ridges or on the
most stable available slopes to mini-
mize erosion.

(b) Nopart of any Class I Road shall
be located in the channel of an inter-
mittent or perennial stream unless
specifically approved by the regula-
tory authority.
(c) Stream fords are prohibited

unless they are specifically approved
by the regulatory authority as tempo-
rary routes during periods of construc-
tion. The fords shall not adversely
affect stream sedimentation or fish,
wildlife, and related environmental
values. All other-stream crossings shall
be made using bridges, .culverts, or
other structures design-.d, constructed,
and -maintained to meet the require-
ments of 30 CFR 816.153.
(d) Class I Roads shall be located-to

minimize downstream sedimentation
and flooding.

§ 816.152 Roads: Class I: Design and con-
struction.

Class I Roads shall be designed and
bonstructed or reconstructed in com-
plianice with the following standards
in order to control subsequent erosion
and disturbance of the hydrologic bal-
ance:

(a) Vertical alinement Except where
lesser grades are necessary to control
site-specific conditions, maximum road
grades shall be as follows:

(1) The overall grade shall not
exceed lv:lOh (i0 percent).

(2) The maximum pitch grade shall
not exceed lv:6.5h (15 percent).

(3) There shall be not more than 300
feet of pitch grade exceeding 10 per-
cent within any consecutive 1,000 feet
'of Class I Roads, but in no case shll
there be any pitch grade over 15 per-
cent.

(b) Horizontal* alinement. Class I
Roads shall have horizontal alinement
as consistent with the existing topog-
raphy as possible, and shall provide
the alinement required to meet the

performance standards of 30 CFR
816.150-816.156. The alinement shall
be determined in accordance With the
anticipated volume of traffic and
weight and speed of vehicles to be
used. Horizontal and vertical aline-
ment shall be cobrdinated to ensure
that one will not adversely affect the
other and to ensure that the road will
not cause environmental damage,

(c) Road cuts.
(1) Cut slopes shall not be steeper

thai specifically authorized by the
regulatory authority which shall not
authorize 'slopes steeper than lv:1,5h
in unconsolidated materials or
lv:O.25h in rock, except that steeper
slopes may be specifically authorized
by'the regulatory authority If geotech-
nical analysis demonstrates that a
minimum safety factor of 1.5 can be
maintained.

(2) Topsoil or other materials suit-
able under 30 CFR 816.22 shall be
placed on all cut slopes of 10:1.5h or
flatter to aid in establishing vegeta-
tion and to minimize erosion. Topsoil
depth shall be adequate to support
vegetation necessary to control ero-
sion.

(3) Temporary erosion-control meas-
ures shall be implemented during con-
struction to minimize sedimentation
and -erosion until permanent control
measures can be established.

(d) Road embankments. Embank-
ment sections shall be constructed in
accordance with the following provi-
sions:

(1) All vegetative material and top.
soil shall be removed from the em-
bankment foundation during cornstruc-
tion to increase stability, and no vege-
tative material, or topsoil shall be
placed beneath or in any Class I Road
embankment.

(2) Where an embankment Is to be
placed on side slopes exceeding lv:Sh
(20 percent), the existing ground shall
be plowed, stepped, or, if in bedrock,
keyed in a manner which increases the
stability of the fill. The keyway shall
be a minimum of 10 feet in width and
shall extend a minimum of 2 feet
below the toe of the fill.

(3) ,Material containing by volume
less than 25 percent of rock larger
than 6 inches in greatest dimension
shall be spread in successive uniform
layers not exceeding 12 inches In
thickness before compaction.

(4) Where the 'material for an em-
bankment consists of large-size rock,
broken stone, or fragmented material
that makes placing It in 12-inch layers
impossible under paragraph (d)(3) of
this Section, the embankment shall be
constructed in uniform layers not ex-
ceeding in thickness the approximate
average size of the rock used, but the
layers shall not exceed 36 inches in
thickness. Rock shall not be dumped
in final position, but shall be distribut-
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ed by blading or dozing in a manner
that will ensure proper placement in
the embankment, so that voids, pock-
ets, and bridging will be reduced to aminimum. The final layer of the em-
bankment shall meet the requirements
of paragraph (d)(3) of this Section.

(5) Each layer of the embankment
shall be completed, leveled, and com-
Pacted before the succeeding layer is
placed. Loads of material shall be lev-
eled as placed and kept smooth. The
successive layers shall be compacted
evenly by routing the hauling and lev-
eling equipment over the entire width
of the embankment. This procedure
shall be continued until no visible
horizontal movement of the embank-
ment material is apparent.

(6) Embankment- layers shall be
compacted as necessary to ensure that
the embankment is adequate -to sup-
port the anticipated volume of traffic
.and weight and speed of vehicles to be
used. In selecting the method to be
used for placing embankment materi-
al, consideration shall be given in the
design to such factors as the founda-
tion, geological structure, soils, type of
construction, and equipment to be
used. A structural and foundation
analysis shall be performed to estab-
lish design standards for embankment
stability appropriate to the site. Publi-
cations of the American Association of
State Highway and Traffic Officers
(AASHTO), including AASHTO T-99,
T-180,. T-91, and the modified
AASHTO test, or other specifications
generally recognized by transportation
engineers as adequate for design of
highway embankments, shall be used
to determine the degree of compaction
required,on the basis of soil type and
the anticipated volume of traffic and
weight and speed vehicles to be used.
Compaction effort shall be adequate
to achieve the degree of compaction
required. No lift shall be placed-on a
layer until the design density is
achieved throughout the layer.
AASHTO specifications such as T-99,
T-180, the modified AASHTO test, or
other comparable specifications ap-
proved by the regulatory authority
shall be used as guidelines for the de-
termination of the maximum dry den-
sity for granular materials.

(7) Material shall be'placed in an
embankment only when its moisture
content is within acceptable levels to
achieve design compaction.

(8) Embankment slopes shall not be
steeper than lv:2h, except that where
the embankment material is a mini-
mum of 85 percent rock, slopes shall
not be steeper than lv:l.35h if it has
been demonstrated to the regulatory
authority that embankment stability
will result. Where rock embankments
are constructed, they shall meet the
requirements of Paragraph (d)(4) of
this Section.
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(9) The minimum safety factor for
all embankments shall be 1.25, or such
higher factor as the regulatory au-
thority may specify.

(10) The road surface shall be sloped
toward the ditch line at a minimum
rate of one-quarter inch per foot of
surface width, or crowned at a min-
mum rate of one-quarter inch per foot
of surface width as measured from the'
centerline of the road.

(11) All material used In embank-
-ments shall be suitable for use under
Paragraphs (d)(1)-(8) of this Section.
The material shall be reasonably free
of organic material, coal or coal blos-
som, frozen materials, wet or peat ma-
terial, natural soils containing organic
matter, or any other material consid-
ered unsuitable by the regulatory au-
thority for use in embankment con-
struction.

(12) Excess or unsuitable material
from excavations, as defined in Para-
graph (d)(11) of this Section, shall be
disposed of in accordance with 30 CPR
816.71. Acid- and toxic-forming materi-
al shall be disposed of In accordance
with 30 CFR 81648, 816.81, and
816.103.

(13) Acid-producing materials shall
be permitted for constructing embank-
ments for only those Class I Roads
constructed or reconstructed on coal
processing waste banks and only if It
hhs been demonstrated to the regula-
tory authority that no additional acid
will leave the confines of the coal
processing waste bank. In no case shall
acid-bearing refuse material be used
outside the confines of the coal proc-
essing- waste bank. Restoration of the
road shall be In accordance with the
requirements of 30 CFR 816.103-
816.117.

(14) Topsoil or other material suit-
able under 30 CFR 816.22 shall be
placed on all embankment slopes of
lv:1.5h or flatter to aid in establishing
vegetation and to minimize erosion.
Topsoil material depth shall be ade-
quate to support vegetation and to
prevent erosion.

(15) Temporary erosion-control
measures shall be incorporated during
construction to control sedimentation
and minimize erosion until permanent
control measures can be established.

(e) Topsoil removal Before initi-
ation of construction or reconstruction
of a Class I Road, topsoil and other
materials, as determined under 30
CFR 816.22, shall be removed from the
design roadbed, shoulders, and Sut-
faces where associated structures will
be placed, and shall be stored in ac-
cordance with 30 CPR 816.23.

§ 816.153 Roads: Class h Drainage.
(a) General
(1) Each Class I Road shall be de-

signed, constructed or reconstructed.
and maintained to have adequate
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drainage, using structures such as, but
not limited to. ditches, cross drains,
and ditch relief drains. The water-con-
trol system shall be designed to safely
pass the peak runoff from a 10-year.
24-hour precipitation event or a great-
er event if required by the regulatory
authority. -

(2) Sediment control shall comply
%with 30 CFR 816.42 and 816.45.

(3) Vegetation shall not be cleared
for more than the width necessary for
road and associated ditch construc-
tion. to serve traffic needs and for util-
Ities.

(b) Ditches.
(1) A ditch shall be provided on both

sides of a. through-cut and on the
Inside shoulder of a cut-and-fill sec-
tion, with ditch relief cross drains
spaced according to grade. Water shall
be intercepted before reaching a
switchback or large fill and drained
safely away in accordance with this
Section. Water from a fill or switch-
back shall be released below the fill,
through conduits or in riprapped
channels, and shall not be discharged
onto the fill. Drainage ditches shall be
placed at the toe of all cut slopes
formed by the construction of roads.

(2) On flat sections of*Class I Roads
where rolling topography is insuffi-
cient to provide natural ditch drain-
age, the road grade shall be undulated
to provide for free flow of water in the
ditch section. Road sections may be
constructed to elevate the road surface
above the original ground surface to
facilitate drainage.

(c) Cuverts and bridges. (1)(i) Cul-
verts with an end area of 35 square
feet or less shall be designed to safely
pass the 10-year, 24-hour precipitation
event without a head of water at the
entrance; Culverts with an end area of
greater than 35 square feet, and
bridges with spans, of 30 feet or less,
shall be designed to safely pass the 20-
year. 24-hour precipitation event.
Bridges with spans of more than 30
feet shall be designed to safely pass
the 100-year, 24-hour precipitation
event or a larger event as specified by
the regulatory authority-

(II) Drainage pipes and culverts shall
be constructed to avoid plugging or
collapse and erosion at inlets and out-
lets.

(IDl) Trash racks and debris basins
shall be installed in the drainage area
wherever debris from the drainage
area could Impair the functions of
drainage and sediment-control struc-
tures.

(iv) All culverts shall be covered by
compacted fill to a minImun depth of
1 foot.

(v) Culverts shall be designed, con-
structed, and- maintained to sustain
the vertical soil pressure, the passive
resistance of the foundation, and the
weight of vehicles to be used.
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(2) Culverts Pr road-surface drain-
age only shall be constructed in ac-
cordance with the following:.

(i) Unless otherwise authorized or
required under Paragraphs (ii) or (ill),
culverts shall be spaced as follows:

(A) Spacing shall not exceed 1,000
feet on grades -of 0 to 3 pdrcent.

(B) Spacing shallnot exceed 800 feet
on grades of 3 to 6 percent. I

(C) Spacing shall not exceed 500 feet
on grades of 6 to 10 percent.

(D) Spacing shall not.exceed 300 feet
on grades of 10 percent or greater.

(iI) Culverts at closer intervals than
the maximum in Paragraph (c)(2)(i) of
this Section shall be installed if re-
quired by the regulatoryt authority as
appropriate for the erosive properties
of the soil or to accommodate flow
from small intersecting drainages.

(liI) Culverts may be constructed at
greater intervals than the maximum
indicated in Paragraph (c)(2)(i) of this
Section if authorized by the regula-
tory authority upon a finding that
greater spacing will not increase ero-
sion.
(iv) Culverts shall cross the road at

not less than a 30 degree angle down-
grade.

(v) Culverts may be designed to
carry less than the peak runoff from a
10-year, 24-hour precipitation event if
the ditch will not overtop and will
remain stable.

(vi) The inlet end shall be.protected
by a rock headwall or other material
approved by the regulatory authority
as adequate protection against erosion
of the headwall. The water shall be
discharged below the toe of the fill
through conduits or in rlpral-ped
channels and shall not be discharged
onto the fill.

(d) Natural drainage. Natural chan-
nel drainageways shall not be altered
or relocated for road construction or
reconstruction without the prior -ap-
proval of the regulatory authority in
accordance with 30 CFR 816.43 and
816.44. The regulatory authority may
approve alterations and relocations
only if-

(1) The natural-channel drainage is
not blocked;

(2) No significant damage occurs to
the hydrologic balance; and

(3) There is no adverse impact on ad-
Joining landowners.

(e) Stream crossings. Drainage struc-
tures are required for stream channel
crossings. Drainage structures shall
not affect the normal flow or gradient
of the stream, or adversely affect fish
migration and aquatic habitat or relat-
ed environmental values.

§ 816.154' Roads: Class I: Surfacing.
(a) Class I Roads shall be surfaced

with rock, crushed gravel, asphalt, or
other material approved by the regula-
tory authority as sufficiently durable
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for the anticipated volume of traffic
and weight and speed of- vehicles to be
used.

(b) Acid- or toxic- forming sub-
stances shall not be used in road sur-
facing.

§ 816.155 Roads: Class 1: Maintenance.
(a) Class I Roads shall be main-

tained in such a manner that the re-
quired or approved design standards
are met throughout the life of the
entire transportation facility including
surface, shoulders, parking and side
areas, approach' structures, erosion
control devices, cut-and-fill sections,
and -such traffic-control devices as are.
necessary for safe and efficient utiliza-
tion of the road.

(b) Class I Road, maintenance shall
-include repairs to the road surface,
blading, filling of potholes, and re-
placement of gravel or asphalt. It shall
include .revegetating, brush removal,
watering for dust control, and minor
reconstruction of road segments as
necessary.

(c) Class I Roads damaged by cata-
strophic events such as floods or
earthquales shall not be used until re-
construction of damaged road ele-
ments. The reconstruction shall be
.completed as soon as practicable after
the damage has occurred.

§ 816.156 Roads: Class I: Restoration.
(a) Unless the regulatory authority

approves retention of a Class I Road
as suitable for the approved postmin-
ing land use, immediately after the
road is no longer needed for oper-
ations, reclamation, or monitoring-

(1) The road shall be closed to ve-
hicular traffic;

(2) The natural-drainage patterns
shall be restored;

(3) All bridges and culverts shall be
removed;

"(4) Roadbeds shall* be ripped,
plowed, and scarified;

(5) Fill slopes shall be rounded or re-
duced and shaped to conform the site
to adjacent terrain and to meet natu-
ral-drainage restoration standards; '

(6) Cut slopes shall be shaped to
blend with the natural contour;

(7) Cross drains, dikes, and water
bars shall be cofiiucted to minimize
erosion;

(8) Terraces shall be constructed as
necessary to prevent excessive erosion
and to provide long-term stability in
dut-and-fill slopes; and

(9) Road surfaces shall be covered
with ,topsoil in accordance with 30
CFR 816.24b) and revegetated in ac-
cordance with 30 CFR 816.111-816.116.

(b) Unless otherwise authorized by
the regulatory authority, all road-sur-
facing materials shall be removed,
hauled or conveyed, and disposed of
under 30 CFR 816.89.

§ 816.160. Roads: Class II: General.
(a) Each person who conducts sur-

face mining activities shall design, con-
struct or reconstruct, utilize, and
maintain Class II Roads and restore
the area to meet the requirements of
30 CFR 816.161-816.166 and to control
or minimize erosion and siltation, air
and water pollution, and damage to
public or private property.

(b) To the extent possible using the
best technology currently available,
Class II Roads shall not cause damage
to fish, wildlife, and related environ-
mental values and shall not cause ad-
ditional contributions of suspended
solids to streamflow or to runoff out-
side the permit area. Any such contri-
butions shall not be in excess of limi-
tations of State or Federal law.

(c) All Class II Roads shall be re-
moved and the land affected regraded
and revegetated in accordance with
the requirements of 30 CFR 816.166,
unless-

(1) Retention of the road Is ap-
proved as part of the approved post.
mining land use or as being necessary
to control erosion adequately;

(2) The necessary maintenance Is as-
sured; and

(3) All drainage is controlled accord-
ing to 30 CFR 816.163.
_(d)(1) Class II Roads shall be de-
signed and constructed in accordance
with 30 CFR 816.161-816.164, except to
the extent that 'alternative specifica-
tions are used. Alternative specifica-
tions may only be used after approval
by the regulatory authority upon a
demonstration by a qualified profes-
sional engineer that they will result in
performance equal to or better than
that resulting from Class II Roads
complying with 30 CFR 816.161-
816.166. 1

(2) The design shall incorporate con-
sideration of the needs of the specific
uses bf the road in addition to travel
efficiency. To the extent that the an-
ticipated volume of traffic or weight
or speed of vehicles to be used requires
higher standards than those set forth
in 30 CFR 816.161-816.166, such higher
standards shall be incorporated in the
design, construction or reconstruction,
and maintenance of Class II Roads.

§ 816.161 Roads: Class ii: Location.
(a) Class II Roads shall be located,

insofar as possible, on ridges or on the
most stable available slopes to mini-
mize erosion.

(b) No part of any Class II Road
shall be located in the channel of an
intermittent or perennial stream
unless specifically approved by the
regulatory authority.

(c) Stream fords are prohibited
unless they are specifically approved
by the regulatory authority as tempo-
rary routes during periods of construc-
tion. The fords shall not adversely
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affect stream sedimentation or fish,
wildlife, and related environmental
values. All other stream crossings shall
be made using bridges, culverts, or
other structures, designed, construct-
ed, and maintained to meet the re-
quirements of 30 CFR 816.163.
• (d) Class II Roads shall be located to

minimize downstream sedimentation
and flooding.

§ 816.162 Roads: Class Th Design and con-
struction.

Class II Roads shall be designed and
constructed or reconstructed in com-
pliance with the following standards
in order to control subsequeiit erosion
and disturbance of the hydrologic bal-
ance:

(a) Vertical alinement A continuous
grade with excessive cuts or embank-
ments shall be avoided. Changes of
grade shall be made to conform as
closely as possible to the existing ter-
rain, and maximum road grades shall
be as follows:

(1) The overall grade shall not
exceed lv:10h (10 percent).

(2) The pitch grade shall not exceed
lv:6.5h (15 percent), for any consecu-
tive 1,000 feet.

(3) The pitch grade exceeding 15
percent shall not be longer than 300
feet within any consecutive 1,000 feet
of Class H Roads.

(b) Horizontal alinement. Class II
Roads shall have horizontal alinement
as consistent with the existing natural
topography as possible, and shall pro-
vide the alinement required for the
performance standards of 30 CFR
816.160-816.166. The alinement shall
-be determined in accordance with the
anticipated volume - of traffic and
weight and speed of vehicles to be
used. Horizontal and vertical aline-
ment shall be-coordinated to ensure
that one will not adversely affect the
other and to ensure that the road will
not cause environmental damage.

(c) Road cuts. Cut slopes shall not be
steeper than specifically authorized by
the regulatory authority, which shall
not authorize slopes steeper than
lv:l.5h in unconsolidated materials or
lv:0.25h in rock, except that steeper
slopes may be specifically authorized
by the regulatory authority if geotech-
nical analysis demonstrates that a
minimum safety factor of 1.5 can be
maintained.

(1) Topsoil or other materials suit-
able under 30 CFR 816.22 shall be
placed on all cut slopes of lv:l.5h or
flatter to aid in establishing vegeta-
tion and to minimize erosion. Topsoil
depth shall be adequate to support
vegetation necessary to minimize ero-
sion.

(2) Temporary erosion-control meas-
ures shall be implemented during con-
struction to minimize sedimentation

and erosion until permanent control
measures can be established.
(d) Road emban nents. Embank-

ment sections shall be constructed in
accordance with the following provi-
sions:

(1) All vegetative material and top-
soil shall be removed from the em-
bankment foundation to increase sta-
bility, and no vegetative material or
topsoil shall be placed beneath or in
any Class II Road embankment.

(2) Where an embankment Is to be
placed on side slopes exceeding h3h (33
percent), the existing ground shall be
plowed, stepped, or If in rock, keyed in
a manner which increases the stability
of the fill. The keyway shall be a mini-
mum of 10 feet in width and shall
begin at the toe of filL No material
shall be placed below the toe or be al-
lowed to slide below the toe. For
slopes of less than lv:3h (33 percent),
the slopes shall be scarified to ensure
bonding of the embankment and natu-
ral material.

(3) Material containing by volume
less than 25 percent of rock larger
than 6 inches in greatest dimension
shall be spread in successive uniform
layers not exceeding 12 Inches In
thickness before compaction.

(4) Where the material for an em-
bankment consists of large-size rock.
broken stone, or fragmented material
that makes placing in 12-inch layers
Impossible under Paragraph (d)(3) of
this Section, the embankment shall be
constructed in uniform layers not ex-
ceeding in thickness the approximate
average size of the rock used, but the
layers shall not exceed 36 inches In
thickness. Rock shall not be dumped
in final position, but shall be distribut-
ed by blading or dozing in a manner
that will ensure proper placement In
the embankment, so that voids, pock-
ets, and bridging will be reduced to a
minimum. The final layer of the ern-
bankment shall meet the requirements
of Paragraph (d)(3) of this Section.

(5) Each layer of the embankment
shall be completed, leveled, and com-
pacted before the succeeding layer Is
placed. Embankment material shall be
leveled as placed and kept smooth.
The successive layers shall be com-
pacted evenly by routing the hauling
and leveling equipment over the entire
width of the dmbankment. This proce-
dure shall be continued until no visible
horizontal movement of the embank-
ment material is apparent.

(6) Compaction greater than that
specified in Paragraph (d)(5) of this
Section shall be performed to the
extent necessary to ensure stability.

(7) Material shall be placed in an
embankment under moisture content
conditions which will permit compac-
tion and ensure proper soil cohesion.

(8) Embankment slopes shall not be
steeper than lv:1.5h, except that if the

embankment material is a minimum of
85 percent rock, slopes shall not be
steeper than 1rn1.35h if It has been
demonstrated to the regulatory au-
thority that embankment stability will
result. Where rock embankments are
constructed, they shall meet the re-
quirements of Paragraph (d)(4) of this
Section.

(9) The minimum safety factor for
all embankments shall be 1.25, or such
higher factor as the regulatory au-
thority may specify.

(10) The road surface shall be sloped
sufficiently to prevent ponding of
water on the surface.

(11) All material used in embank-
ments shall be suitable for use under
Paragraphs (d)(1)-(8) of this Section.
The material shall be reasonably free
of organic material, coal or coal blos-
som, frozen materials, wet or peat ma-
terial or natural soils containing or-
ganic matter, or any other material
considered unsuitable for use in .em-
bankment construction by the regula-
tory authority.

(12) Excess or unsuitable material
from excavations, as defined in Para-
graph (d)(11) of this Section. shall be
disposed of in accordance with 30 CFR
816.71. Acid- and toxic-forming materi-
al shall be disposed of in accordance
with 30 CFR 816A8, 816.81, and
816.103.

(13) Topsoil or other material suit-
able under 30 CFR 816.22 shall be
placed on all embankment slopes of
lrl.5h or flatter, to aid in establishing
vegetation to minimize erosion. Top-
soil material depth shall be adequate
to support vegetation and to minimize
erosion.

(14) Temporary erosion-control
measures shall be incorporated during
construction to control sedimentation
and minimize erosion until permanent
control measures can be established.

(e) Topsoil removal Before 'initi-
ation of construction or reconstruction
of a Class II Road, topsoil and other
materials, as determined under 30
CFR 816.22, shall be removed from the
design roadbed, shoulders, and sur-
faces where associated structures will
be placed, and shall be stored in ac-
cordance with 30 CFR 816.23.

§ 816.163 Roads: Class IL Drainage
(a) GeneraL
(1) Each Class II road shall be de-

signed, constructed or reconstructed,
and maintained to have adequate
drainage, using structures such as
ditches in wet .areas, cross drains in
natural drainageways, surface dips,
and stream crossings. The water-con-
trol system shall be designed to safely
pass the peak runoff from a 10-year,
24-hour precipitation event or a great-
er event if required by the regulatory
authority.
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(2") Sealment control shall comply
with 30 CFR 816.42 and 816.45.

(b) Ditches and alternative measures
for roadbed erosion control. Where re-
quired to minimize erosion on the
roadbed, ditches shall be designed and
constructed in accordance with- 30
CFR 816.153(b). In wet areas or where
there Is free water, -such ditch sections
shall be required. For every segment
of a Class II'Road with out drainage
ditches which comply with 30 CFR
816.153(b), drainage shall be provided
by surface dips. These drainage dips
shall be constructed as undulations in
the roadway of sufficient height from
the hydraulic bottom to the top of the
dip to prevent water 'from running
down the surface of the road. Insloped
dips shall discharge into a culvert or
drop inlet. Outsloped dips shall dis-
charge either onto the natural ground
or onto embankments if a drain is pro-
vided. The bottom of the dip shall be
rock surfaced to prevent erosion. Dip
spacing shall be sufficient to minimize
erosion of the road surface.

(c) Culverts and bridges..
(1)(1) Culverti with an end area of 35

square feet or less shall be designed to
safely pass the 10-year, 24-hour pre-
cipitation event without a head of
water at the entrance. Culverts' with
an end area of greater than 35 square
fedt, and bridges with spans of 30 feet
or less, shall be designed to safely pass
the 20-year, 24-hour precipitation
event. Bridges with spans of more
than 30 feet shall be designd to safely
pass the 100-year, 24-hour. precipita-
tion event or larger event as specified
by the regulatory authority.,

(HI) Drainage pipes and culverts shall
be constructed to avoid plugging or
collapse, and erosion at inlets and out-
lets.

(i) Culverts shall be, covered by
compacted fill to a minimum depth of
1 foot.

(iv) Culverts shall be designed, con-
structed, and 'maintained to sustain
the vertical soil pressure,' the passive
resistance of the road foundation, and
the weight'of-vehicles to be used.

(2) Culverts orodips for road-surface
drainage only, shall be constructed in
accordance with the following:.

(i) Unless otherwise authorized or
required under Paragraphs (ii) or (1ii)
of this Section, culverts and dips shall
be spaced as follows:

(A) Spacing shall not exceed 1,000
feet on grades of 0 to 3 percent.

(B) Spacing shall not exceed 600 feet
on grades of 3 to 6 percent.

(C) Spacing shall not exceed 400 feet
on grades of 6 to 10 percent.

(D) Spacing shall not exceed 200 feet
on grades of 10 percent or greater.

(ii) Surface dips or culverts at closer
intervals than the maximum indicated
in Paragraph (c)(2)(i) of this Section
shall be installed if required by the
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regulatory authority as appropriatefor the erosive properties of the soil or
to accommodate flow from small inter-
secting drainages.. ,

(iii) Surface dips or culverts may be
constructed at greater intervals than
the maximum indicated in Paragraph

-(c)(2)(i) of this Section if authorized
by the regulatory authority upon a
finding that greater spacing will not
increase erosion.I(iv)- Culverts, and the bottoms of
drainage: dips shall cross the road at
not less than a 30 degree angle down-
grade.

(v) A- culvert may be designed to
carry less than the peak runofffrom-a
10-year, 24-hour precipitation event if
the ditch will not overtop and will
remain stable.

(vi) The inlet end. of all culverts
shall be protected by a rock. headwall
or other material approved by the reg-
ulatory .authority as adequate protec-
tion against erosion of 'the headwall.
The water shall be discharged below
the toe of the fill through conduits or
in riprapped channels and shall not be
discharged onto thi fill. "

(d) Natural drainage. Natural-chan-
nel drainageways shall not be, altered
or relocated for road construction or

,reconstruction without' the prior ap-
proval of the regulatory authority in
accordance with 30 CFR 816.43 and
816.44. The regulatory authority may
approve alterations and relocations
only if-

(I) The natural-channel drainage is
not blocked;
* (ii) No significant degradation occurs
to the hydrologic balance; and

(iii) There is no adverse impact on
adjoining landowners.
- (e) Stream crossings Drainage struc-

ture, are required for stream-channel
crossings. Drainage structures shall
not affect the normal flow or gradient

•of the stream, or adversely affect fish
• migration or aquatic habitat or related
environmental values.

§ 816.164 Roads: Class II: Surfacing.
(a) 'Class II Roads shall be surfaced

with rock, crushed gravel, asphalt, or
other material approved by the regula-
tory authority as sufficiently durable
for the anticipated- volume of traffic
and weight and speed of vehicles to be
used.

(b) Acid- or toxic-forming substances
shall not be used in road surfacing.

(c) Vegetation shall not be cleared
for more than the width necessary for
road and associated ditch construc-
tion, to serve traffic needs and for util-
ities.

§ 816.165 Roads: Class IL Maintenance.
(a) Class II Roads shall be main-

tained in such a manner that the re-
quired or approved design criteria are
met-throughout the life of thb facility

'including surface and shoulders, park.
ing, side areas, approach structures,
erosion-control devices, and such traf-
fic-control devices as are necessary for
safe and efficient utilization.

(b) Class II Road maintenance shall
include basic custodial care as required
to protect the road investment and to
prevent damage to adjacent resources.
This includes maintenance to control
erosion, repair of structures and drain-
age systems, removal of rocks and
debris, replacement of surface, and
restoration of the road prism.

§ 816.166 Roads: Class II: Restoration.
(a) Unless the regulatory authority

approves retention of a Class II Road
as suitable for the approved postmin-
ing land use, immediately after the
road is no longer needed for oper-
ations, reclamation, or monitoring -

(1) The road shall be closed to ve-
hicular traffic;

(2) The natural drainage patterns
shall be restored;

(3) All bridges and culverts shall be
removed;

(4) Roadbeds shall be ripped,
plowed, and scarified;

(5) Fill slopes shall be rounded or re-
duced and shaped to conform the site
to adjacent terrain and to meet natu-
ral-drainage restoration standards;

(6) Cut slopes shall be reshaped to
blend with the natural contour,

(7) Cross drains, dikes, and water
bars shall be constructed to minimize
erosion;

(8) Terracds shall be constructed as
necessary to prevent excessive erosion
and to provide long-term stability In
cut-and-fill slopes; and

(9) Road surfaces shall be covered
with topsoil in accordance with 30
CFR 816.24(b) and revegetated in ac-
cordance with 30 CIFR 816.111-816.116.

(b) Unless otherwise authorized by
the regulatory authority, all road s=r-
facing materials shall be removed,
hauled or conveyed, and disposed of
under 30 CFR 816.89.

§ 816.170 Roads: Class Ill: General.
'(a) Each person who conducts sur-

face mining activities shall design, con-
struct or reconstruct, utilize, and
maintain Class III Roads and restore
the area to meet the requirements of
30 CFR 816.171 - 816.176 and to con-
trol or minimize erosion and siltation,
air and water pollution, and damage to
public or private property.

(b) To the extent possible using the
best technology currently available,
Class III Roads shall not cause
damage to fish, wildlife, and related
environmental values and shall not
cause additional contributions of sus-
pended solids to streamflow or to
runoff outside the permit area. Any
such- contributions shall not be In
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excess of limitations of State or Feder-
al law.
(c) All Class III Roads shall be com-

pletely removed and the land affected
regraded to the approximate original
contour and revegetated in accordance
with the requirements of 30 CFR
816.176 except where 30 CFR
816.171(g) shall apply.
(d) To the extent that the anticipat-

ed volume or weight or speed of vehi-
cles to be used requires higher stand-
ards than those set forth in 30 CFR
816.171-816.175, such higher standards
shall be incorporated in the design,
construction, and reconstruction or
maintenance of Class I Roads.

§ 816.171 Roads: Class III: Location.
(a) Class I Roads shall be located

on ridges or on the most stable availa-
ble slopes to minimize erosion.

(b) No part of any Class III Road
shall be located in the channel of an
intermittent or perennial stream
unless specifically approved by the
regulatory authority.
(c) Stream fords are prohibited

unless they are approved by the regu-
latory authority as temporary routes
across ephemeral or intermittent
streams that will not adversely affect
stream sedimentation or fish, wildlife,
and related environmental values. All
other stream crossings shall be made
using temporary bridges, culverts, or
other structures designed, constructed,
and maintained to meet the require-
ments of 30 CFR 816.173.
(d) Class I Roads shall be located

to minimize downstream sedimenta-
tion and flooding.
(e) Not later than the date a permit

application is submitted to the regula-
tory authority for surface mining ac-
tivities for which a Class I Road is
proposed, the location of the proposed
road shall be clearly marked in -the
field by flags or stakes to enable the
regulatory authority to perform onsite
review.

(f) Class III Roads shall not be locat-
ed in wet, steep, or unstable areas
where complete restoration under 30
CFR 816.176 cannot be accomplished.
(g) A Class MI Road may be con-

structed in the same alinement as a
Class I or Class ,I Road that is to be
constructed on the same location at a
later date. This may be permitted if
the requirements for the location of
the Class I or Class II Road are met,
and the construction begins within 6
months from the time the Class III
Road is constructed.

§ 816.172 Roads: Class III: Design and
construction.

Field-design methods shall be uti-
lized for Class I Roads.

(a) Vertical alinement Except where
lesser grades are necessary to control

RULES AND REGULATIONS

site-specific conditions, maximum road
grades shall be as follows:

(i) The overall grade shall not
exceed lv:10h (10 percent).

(ii) The pitch grade shall not exceed
lv:5h (20 percent).

(iii) There shall not be more than
1,000 consecutive feet of maximum
pitch grade.

(b) Horizontal alinement. Class III
Roads may meander so as to avoid
large growths of vegetation and other
natural obstructions.

(c) Road cuts. Sidecast construction
may be used.

(d) Road embankments. Compaction
on embankments shall be required
only to the extent necessary to control
erosionoand maintain the road.

(e) Topsoil removal. Topsoil shall 'be
removed and stockpiled only where ex-
cavation would require replacement of
material and redistribution of topsoil
lor proper revegetation.

§ 816.173 Roads- Class .I: Drainage.
(a) General. (1) Class III Road drain-

age shall consist of temporary culverts
in flowing streams, wet areas, and in
ephemeral channels as necessary to
protect the facility during Its life and
to minimize disturbance of the hydro-
logic balance.

(2) Sediment control shall comply
with 30 CFR 816.42 and 816.45.

(b) Culverts and bridges. Temporary
culverts shall be installed for all flow-
ing drainages and stream crossings.
Temporary culverts and bridges shall
be sized to safely pass the 1-year, 6-
hour precipitation event.

(c) Natural drainage. Natural chan-
nel drainageways shall not be altered
or relocated for the purposes of Class
III Road construction.

(d) Stream crossings. Temporary
drainage structures are required for
crossing permanent streams. Drainage
structures shall not affect the normal
flow or gradient of the stream, ad-
versely affect fish migration and
aquatic habitat or related environmen-
tal values.

§ 816.174 Roads: Class 111h Surfacing.
(a) Class M Road surfaces shall be

adequate for the use of the road.
(b) Acid- or toxic-forming substances

shall not be used in road surfacing.
(c) Vegetation shall not be cleared

for more than the width necessary to
serve traffic needs and for utilities.

§ 816.175 Roads. Class III: Maintenance.
(a) Class III Road maintenance shall

be sufficient to ensure minimization of
erosion for the life of the road.

(b) Class III Roads shall not be used
if climatic conditions are such that
usage may cause degradation of water
quality.
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§ 816.176 Roads: Class I:h Restoration.
Immediately after a Class m Road

is no longer needed for operations, rec-
lamation, or monitoring-

(a) The road shall be closed to ve-
hicular traffic:

Cb) The natural drainage patterns
shall be restored,

(c) All bridges and culverts shall be
removed;

(d) Roadbeds shall be ripped,
plowed, asld scarified;

(e) Fill slopes shall be rounded or re-
duced and shaped to conform the site
to adjacent terrain and meet natural-
drainage restoration standards;

D Cut slopes shall be reshaped to
blend with the natural contour,

(g) Cross drains, dikes, and water
bars shall be constructed to control
erosion; and

(h) Road surfaces from which top-
soil has been removed shall be covered
with topsoil In accordance with 3W
CFR 816.24(b), and the surface shall.
be revegetated in accordance with 30
CFR 816.111-816.116.

§ 816.180 Other transportation facilities.
Railroad loops, spurs, sidings, sur-

face conveyor systems, chutes, aerial
framways, or other transportation
facilities shall be designed, construct-
ed or reconstructed, and maintained,
and the area restored, to -

(a) Prevent, to the extent possible
using the best technology currently
available-

(1) Damage to fish, wildlife, and re-
lated environmental values; and

(2) Additional contributions of sus-
pended solids to streamflow or runoff
outside the permit area. Any such con-
tributions shall not be In excess of
limitations of State or Federal Iaw;

(b) Control and minimize diminution
or degradation of water quality and
quantity;,

(c) Control and minimze erosion
and siltation;

(d) Control and minimize air pollu-
tion; and

(e) Prevent damage to public or pri-
vate property.

§816.181 Support facilities and utility in-
stallations.

(a) Support facilities required for, or
used incidentally to, the operation of
the mine, including, but not limited to,
mine buildings, coal loading facilities
at or near the minesite, coal storage
facilities, equipment-storage facilities,
fan buildings, hoist buildings, prepara-
tion plants, sheds, shops, and other
buildings, shall be designed, construct-
ed or reconstructed, and located to
prevent or control erosion and silt-
ation, water pollution, and damage to
public or private property. Support
facilities shall be designed, construct-
ed or reconstructed, maintained, -and
used in a manner which prevents, to
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the extent possible using the best
technology currently available-

(1) Damage to fish, wildlife, and re-
lated environmental values; and - -

(2) Additional contributions of sus-
pended solids to streanflow or runoff
outside the permit area. Any such con-
tributions shall not be in excess of
limitations of State or Federal law.

(b) Al surface mining activities shall
be conducted In a manner which mini-
mizes damage, destruction, or disrup-
tion of services provided by oil, gas,
and water wells; oil, gas, and coal-
slurry pipelines; railroads; electric and
telephone lines; and water and sewage
lines which pass over, under, or
through the permit area, unless other-
wise approved by the owner of those
facilities and the regulatory'authority.

PART 817-PERMANENT PROGRAM
PERFORMANCE STANDARDS- UN-
DERGROUND MINING ACTIVITIES

Sec.
817.1' Scope.
817.2 Objectives."
817.11 Signs and markers.
817.13 Casing and sealing of exposed un-

derground 6penings: General require-
ments.

817.14 Casing and sealing of underground
openings: Temporary.

817.15 Casing and sealing of underground
openings: Permanent.

817.21 Topsolk General requirements.
817.22 Topsoil: Removal.
817.23 Topsoil: Storage.
817.24 Topsoil: Redistribution.
817.25 Topsoil: Nutrients and soil amend-

ments.
817.41 Hydrologic balance:' General re-

quirements.
817.42 Hydrologic- balance: Water quality

standards and effluent limitations.
817.43 Hydrologic balance: Diversions and

conveyance of overland flow and shallow
ground water flow.

817.44 Hydrologic balance: Stream cmhanel
diversions.

817.45 Hydrologic balance: Sediment.con-
trol measures. • , -

817.46 Hydrologic balance: Sedimentation
ponds.

817.47 Hydrologic balance: Discharge
structures.

817.48 Hydrologic balance: Acid-forming
and toxic-forming materials.

817.49 Hydrologic balance: Permanent and
temporary impoundments.

817.50 Hydrologic balance: Underground
Mine Entry and Access Discharges

817.52 Hydrologic balance: Surface and
ground water nonitoring.

817.53 Hydrologic balance: Transfer of
wells.

817.54 Hydrologic balance: Water rights
- and replacement.
817.55 Hydrologic balance: 'Discharge of

water into an underground mine.
,817.56 Hydrologic balance: Postmlning re-

habilitation of sedimentation ponds, di-
versions, impoundments, and treatment
facilities.

817.57 Hydrologic balance:. Stream buffer
zones.

817.59 Coal recovery. -

Sec.
817.61 Use of explosives: General require-

ments.
817.62 Use of -explosives: Preblasting

survey.
817.65 Use of explosives: Surface blasting,

requirements.
817.67 Use of explosives: Seismographic

measurements.
817.68 Use of'explosives: Records of blast-

Ing operations..
817.71 Disposar of underground develop-

ment waste and excess spoil: General re-
quirements.

'817.72 Disposal of underground develop-
ment waste and excess spoil: Valley fills.

817.73 Disposal of underground develop-
ment waste and, excess spoil: Head-of-
hollow fills..

817.74 Disposal of underground develop-
ment waste and excess spoil: Durable
rock fills.

817.81 Coal processing waste: General re-I quirements. I
817.82 .Coal processing waste banks: Site in-

spection.
817.83 Coal processing waste banks: Water

control measures. •
817.85 Coal processing waste banks: Con-

struction requirements.
817.86 Coal processing waste: Burning.
817.87 Coal processing waste: Burned waste

utilization.
817.88 Coal processing waste: Return to

underground workings.
817.89 Disposal of noh-coal wastes.
817.91 Coal processing waste: Dams and

embankments: General requirements.
817.92 Coal processing waste: dams and

embankments. Site preparation.
817.93 Coal processing waste: Dams and

embankments: Design and Construction.
817.95 Air resources protection.
817.97 Piotection of fish, wildlife and relat-

ed environmental values.
817.99 Sides and other damage.
817.100 'Contemporaneous reclamation.
817.101 Backfilling and grading, General

requirements.
817.102 Backfilling and grading: General

grading requirements.
817.103 Backfilling and grading: Covering

coal and acid- and toxic-forming materi-
- als.
817.106 Regrading or stabilizing rills and

gullies.
817.111 Revegetation: General require-

ments.
817.112 Revegetation:' Use of introduced

species.
817.113 Revegetatio: Timing.
817.114 Revegetation: Mulching and other

.oil stabilizing practices. -
817.115 Revegetation Grazing.
817.116 Revegetaton: Standards for suc-

cess.
817.117 Revegetation: Tree and shrub

stocking fo- forest land.
817.121 Subsidence control:- General re-
. quirements.

817.122 Subsidence 'ontrol: Public notice.
817.124 Subsidence contro: Surface ownerIprotection.
817.126 Subsidence control: Buffer zones.
817.131 Cessation of opeiations: Tempo-

rary.
817.132 Cessation of operations: Perma-

nent.
817.133 Postmining land use.
817.150 Roads: Class I: General.
817.151 Roads: Class I; Lofatl6n.'
817.152 Roads: Class I: Design and con-

struction.

Sec.
817,153 Roads' Class I: Drainage.
817.154 Roads: Class I: Surfacing,
817.155 Roads: Class I: Maintenance.
817.156 Roads: Class 1: Restoration.
817.160 Roads: Class II: General.
817.161 Roais: Class II: Location.
817.162 Roads: Class II: Design and con-

struction.
817.163 Roads: Class 1: Drainage.
817.164 Roads: Class II: Surfacing.
817.165 Roads: Class II: Maintenance.
817.166 Roads: Class II: Restoration.
817.170 Roads: Class III: General.
817.171 Roads: Class III: Location.
817.172 Roads: Class III: Design and con-

struction.
817.173 Roads: Class II: Drainage.
817.174 Roads: Class III: Surfacing.
817.175 Roads: Class III: Maintenance.
817.176 Roads: Class II: Restoration.
817.180 Other transportation facilities.
817.181 "Support facilities and utility Instal.

latons.
AuTHora-r : Sections 102, 201, 501. 503.

504, 507. 508, 515. 516, 517, 519. 701, 717 And
719, Pub. L. 95-87, 91 Stat. 448, 449, 467, 470.
471, 474, 478, 495, 498. 501, 510, 526 (30
U.S.C. 1202, 1211, 1251, 1253, 1254, 1257,
1258, 1266, 1267, 1269, 1291, 1307, 1309).

§ 817.1 Scope.
This Part sets forth the minimum

environmental protection performance
standards to be adopted and Imple-
mented under regulatory programs for
underground mining activities.

§ 817.2 Objectives.
This Part is intended to ensure that

all underground mining activities are
conducted in a manner which pre,
serves and enhances environmental
and other values In accordance with
the Act. E

§ 817.11 Signs and markers.
(a) Specifications. Signs and mark-

ers required under this Part shall -
(1) Be posted, maintained, and re-

moved by the person who conducts the
underground mining activities;

(2) Be of a uniform design through-
out the activities that can be easily
seen and read;

(3) Be made of durable material; and
(4) Conform to local laws and regula-

tions.
(b) Duration of maintenance. Signs

and markers shall be maintained
during all activities to which they per-
tain.

(c) Mine and permit identification
signs.

(1) Identification signs shall be dis-
played at each point of access from
public roads to areas of surface oper-
ations and facilities on permit areas
for underground mining activitles.

(2) Signs will show the name, busi-
ness address, and telephone number of
the person who conducts underground
mining activities and the identification
number of the current regulatory pro-
gram permit authorizing underground
mining activities.
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(3) Signs shall be retained and main-
tained until after the release of all
bonds for the permit area.

(d) Perimeter markers. Each person
who conducts undergfound mining ac-
tivities shall clearly mark the perim-
eter of all areas affected* by surface
operations or facilities before begin-
ning mining activities.

(e) Buffer zone markers. Buffer
zones required by Secti6n 817.57 shall
be clearly marked to prevent disturb-
ance by surface operations and facili-
ties.

(f) Blasting signs. Persons who con-
duct surface blasting incidental to un-
derground mining activities shall,

(1) Conspicuously flag or post,
within the immediate vicinity of blast-
ing activities, as required by Section
817.65(e);

(2) Place at all entrances to areas of
surface operations and facilities in the
permit area, from public roads or
highways, conspicuous sIgns which
state 'Warning. Explosives in Use.'

(g) Topsoil markers. Where topsoil
or other vegetation-supporting materi-
al is segregated and stockpiled as re-
quired under Section 817.23, the stock-
piled material shall be clearly marked.

§ 817.13 Casing and sealing of exposed un-
derground openings: General require-
ments.

Each exploration- hole, other drill-
hole or borehole, shaft, well, or other
exposed underground opening shall be
cased, lined, or otherwise managed as
approved by the regulatory authority
to prevent acid or other toxic drainage
from entering ground and surface
waters, to minimize disturbance to the
prevailing hydrologic- balance and to
ensure the safety of people, livestock,
fish and wildlife, and machinery in the
mine plan and adjacent area. Each ex-
ploration hole, drill hole or borehole
or well that is uncovered or exposed
by mining activities within the permit
area shall be permanently closed,
unless approved for water monitoring
or otherwise managed in a manner ap-
proved by the regulatory authority.
Use of a drilled hole or monitoring
well as a water well must meet the
provisions of Section 817.53 of this
Part. This Section does not apply to
holes drilled and used for blasting, in
the area affected by surface oper-
ations.

§817.14 Casing and sealing of under-
ground openings: Temporary.

(a) Each mine entry which is tempo-
rarily inactive, but has a further pro-
jected useful service under the ap-
proved permit application, shall be
protected by barricades or other cover-
ing devices, fenced, and posted with
signs, to prevent access into the entry
and to identify the lhazardous nature
of the opening. These devices shall be

periodically inspected and maintained
in good operating condition by the
person who conducts the underground
mining activities.

(b) Each exploration hole, other
drill hole or borehole, shaft, well, and
other exposed underground opening
which has been Identified in the ap-
proved permit application for use to
return underground development
waste, coal processing waste or water
to underground workings, or to be
used to monitor ground water condi-
tions, shall be temporarily sealed until
actual use.

§ 817.15 Casing and sealing of under-
ground openings: Permanent.

When no longer needed for monitor-
ing or other use approved by the regu-
latory authority upon a finding of no
adverse environmental or health and
safety effects, or unless approved for
transfer as a water well, under Section
817.53, each shaft, drift, adit, tunnel,
exploratory hole, entryway or other
opening to the surface from under-
ground shall be capped, sealed, back-
filled, or otherwise properly managed,
as required by the regulatory authori-
ty in accordance with Sections 817.13
and 817.50 and consistent with 30 CFR
75.1771. Permanent closure measures
shall be designed to prevent access to
the mine workings by people, live-
stock, fish and wildlife, machinery and
to keep acid or other toxic drainage
from entering ground or surface
waters.

§ 817.21 Topsolh General requirements.
(a) Before disturbance of areas af-

fected by surface operations, topsoil
and subsoils to be saved under Section
817.22 shall be separately removed and
segregated from other material.

(b) After removal, topsoil shall be
immediately redistributed in accord-
ance with Section 817.24, stockpiled
pending redistribution under Section
817.23, or if the permittee can demon-
strate that an alternative procedure
will provide equal or more protection
for the topsoil, the regulatory authori-
ty, may, on a case by case basis, ap-
prove an alternative.

§ 817.22 Topsolh Removal
(a) Timing. Topsoil shall be removed

from areas to be affected by surface
operations or major structures, after
vegetative cover that would interfere
with the use of the topsoil Is cleared
from portions of those areas that will
be disturbed, but before any drilling
for blasting, mining, or other surface
disturbance of surface lands,

(b) Materials to be removed. Topsoil
shall be removed In a separate layer
from the areas to be disturbed, unless
use of substitute or supplemental ma-
terials is approved by the regulatory
authority in accordance with Para-

graph (e) of this Section. If use of sub-
stitute or supplemental materials is
approved, all materials to be redistrib-
uted shall be removed.

(c) Material to be removed in thin
topsoil situations. If the topsoil is less
than 6 inches, a 6-inch layer that in-
cludes the A horizon and the unconso-
lidated materials immediately below
the A horizon or the A horizon and all
unconsolidated material if the total
available is less than 6 inches, shall be
removed and the mixture segregated
and redistributed as the surface soil
layer, unless topsoil substitutes are ap-
proved by the regulatory authority
pursuant to Paragraph (e) of this Sec-
tion.

(d) Subsoil segregatioiL The B hori-
zon and portions of the C horizon, or
other underlying layers demonstrated
to have qualities for comparable root
development shall be segregated and
replaced as subsoil, if the regulatory
authority determines that either of
these is necessary or desirable to
ensure soil productivity cons~stent
with the approved postmining land
use.

(e) Topsoil substitutes and supple-
ments.

(1) Selected overburden materials
may be substituted for, or used as a
supplement to, topsoil, if the regula-
tory authority determines that the re-
sulting soil medium is equal to or more
suitable for sustaining the vegetation
than is the available topsoil and the
substitute material is the best availa-
ble to support the vegetation. This de-
termination shall be based on:

(1) The results of chemical and physi-
cal analyses of overburden and tpsoil-
These analyses shall include. determi-
nations of pH, net acidity or alkalin-
ity, phosphorus, potassium, texture
class, and other analyses as required
by the regulatory authority. The regu-
latory authority may also require that
results of field-site trials or green-
house tests be used to demonstrate the
feasibility of using these overburden
materials.

(Ci) Results of analyses, trials, and
tests shall be submitted to the regula-
tory authority. Certification of trials
and tests shall be made by a labora-
tory approved by the regulatory au-
thority stating that:

(A) The proposed substitute materi-
al s equal to or more suitable for sus-
taining the vegetation than is the
available topsoil:

(B) The substitute material is the
best available material to support the
vegetation; and

(C) The trials and tests were con-
ducted using standard testing proce-
dures.

(2) Substituted or supplemented ma-
terial shall be removed, segregated,
and replaced in compliance with the
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requirements for topsoil under this (3) Protects the topsoil from windSection. - and water erosion before and after it is(f) Limits on topsoil remo al area. seeded and planted.
Where the removal of vegetative mate-
rial, topsoil, or other materials may § 817.25 Topsoil: Nutrients and . soilresult in erosion which may cause air amendments.'
or water pollution.- Nutrients and soil amendments in(1) The size of the area from which the amounts determined by soil teststopsoil is removed at any one -time shall be applied to the redistributedshall be limited; surface soil layer so that it supports(2) The surface'soil la:yer shall be re- the postmining land use approved bydistributed at a time when the physi- the regulatory authority and meetscal and chemical properties of topsoil the revegetation requirements of Sec-can be protected and erosion can be tions 817.111-817.117. All soil "testsminimized; and . shall be performed by a qualified labo-(3) Such other measures shall be ratory using standard methods ap-taken as the regulatory authority may proved by the regula
approve or require to control erosion. tory authority.

§ 817.23 Topsoil: Storage.,
(a) Topsoil and other materials re-

moved under Section 817.22 shall be
stockpiled only when it Is impractical
to promptly redistribute such ,materi-
als on regraded areas.

(b) Stockpiled materials shall be se-
lectively placed: on. a stable surface
area within the permit area, not. dis-
turbed, and protected from wind and
water erosion, unnecessary compac-
tion, and contaminants which lessen
the capability of the miterials to sup-
port vegetation when redistributed.

(1) Protection measures shall be ac-
complished either by-

(i) An effective cover of nonnoxious,
quick-growing annual and perennial
plants, seeded or planted during the
first normal period after removal for
favorable planting conditions; or

(ii) Other methods demonstrated to'
and approved by the regulatory au-
thority to provide equal protection.

(2) Unless approved by the regula-
tory authority, stockpiled topsoil and
other materials shall not be moved
until required for redistribution on a
disturbed area.-

§ 817.24 Topsoil: Redistribution.
(a) After final grading and before

the replacement of topsoil and other
materials segregated in accordance
with S~ction 817.23, regraded land
shall be scarified or otherwise treated
as required by the regulatory authori-
ty to eliminate slippage surfaces and
to promote root penetration.,-If the"person who .conducts underground
mining activities shows, through, ap-
propriate tests, and the regulatory au-
thority approves, that no harm will be
caused to the topsoil and vegetation,
scarification may be conducted after
topsoiling. . I

(b) Topsoil and other materials shill
be redistributed in a manner that.-

(1) Achieves an approximate uni-
form, stable thickness consistent with
the postmining land uses, slopes, and
surface drainage system;

(2) Prevents excess compaction of,
the topsoil; and I

§ 817.41 Hydrologic balance: General re-
quirements.

(a) Underground mining activities
shall be planned and conducted. to
minimize changes to the prevailing hy-
drologic balance in both the mine plan
and adjacent areas, in order to prevent
long-term adverse changes in that bal-
ance that could' result from those ac-
tivities.

(b) 'Changes in water quality and
quantity, in the., depth to ground
water and in the location of surface'
-water drainage channels shall be mini-
mized so that the approved postmin-
ing land use of the permit area is not
adversely affected.

-(c) In no case shall Federal and
State witer quality statutes, regula-
tions, standards or effluent limitations
be violated.

(d) Operations shall be conducted to
minimize water pollution and, where
necessary, treatment methods shall be
used to control water pollution.

(1) Each person who conducts under-
ground mining activities shall empha-"
size mining and reclamation practices
that prevent or minimize water pollu-
tion. Changes in flow shall be used in
preference to the use of water treat-
ment facilities.

(2)"Acceptable practices to control
and minimize water pollution include,
but are not limited to - -

(i)' Stabilizing disturbed areas
through land shaping;,.

(ii) Diverting runoff;
(iii) Achieving quickly germinating

and growing stands of temporary vege-
tation;

(iv) Regulating channel velocity of
water;
(v) Lining drainage channels with

rock or vegetation;
'(vi) Mulching;
(vii) Selectively placing and sealing

acid-forming and toxic-formingmate- .
rials;

(viii) Designing mines to prevent
gravity drainage of acid waters;

(ix) Sealing;
(x) Cortrolling subsidence; and
(xi) Preventing acid mine drainage.

X

, (3) If- the practices listed at Para-
graph (d)(2) of this Section are not

- adequate to meet the requirements of
this Part, the person who conducts un-
derground mining activities shall oper.
ate and maintain the necessary water
treatment facilities for as long as
treatment is required under this Part.

§ 817.42 Hydrologic balance: Water qual.
ity standards and effluent lilitations.

(a)(1) All surface drainage from the
disturbed area, including disturbed
areas that have been graded, seeded,
or planted, shall be passed through a
sedimentation pond, a series of sedi-
mentation ponds, or a treatment facili-
ty before leaving the permit area. Any
discharge of water from underground
workings to surface waters which does
not meet the effluent limitations of
this Section shall also be passed
through a sedimentation pond, a series
of sedimentation ponds, or a treat-
ment facility before leaving the permit
area.

(2) Sedimentation ponds and treat-
ment facilities for surface drainage
from the disturbed area shall be main-
tained until the disturbed area has
been restored and the vegetation re-

-"quirements of Sections 817.111-817.117
are met and the quality of the un-
treated drainage from the disturbed
area meets the applicable State and
Federal water quality standards re-
.quirements for the receiving stream.
Sedimentation ponds and treatment
facilities for discharges from under-
ground workings shall be maintained
until either the discharge continuous-
ly meets the effluent limitations of
this Section without treatment or
until the discharge has permanently
ceased.

(3) The regulatory authority may
grant exemptions from these require-
ments only in accordance with the fol-
lowing- .

(I) The person who conducts the un-
derground mining activities demon-
strates that sedimentation ponds and
treatment facilities are not necessary
for the drainage to be exempted to
meet the effluent limitations of this
Section or the applicable State and
Federal water quality requirements
for downstream receiving waters; and

(ii)(A) For drainage from areas af-
fected by surface operations and facili-
ties, an exemption may be authorized
only if the disturbed surface drainage
area within the total disturbed surface,
area is small and there is no mixture
of surface drainage with a discharge
from underground mine workings; or,

(B) For drainage from underground
.mine workings, exemption may be au-
thorized only if there is no mixture of
that drainage with drainage from sur-
face areas.

(4) For the purposes of this Section
only, disturbed area shall not include
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those areas affected by surface oper-
ations in which only diversion ditches,
sedimentation ponds, or roads are in-
stalled in accordance with this Part
and the upstream area is not other-
wise disturbed by the person who con-
ducts the underground mining activi-
ties.
. (5) Sedimentation ponds required by

this Section shall be constructed in ac-
cordance with Section 817.46, in ap-
propriate locations before beginning
any undrerground mining activities in
the affected drainage area.

(6) Where the sedimentati6n ponds
or series of sedimentation ponds is
used so as to result in the mixing of
drainage from the disturbed areas
with drainage from other areas not
disturbed by current surface coal -
mining and reclamation operations,
the permittee shall achieve the efflu-
ent limitations below for all of the
mixed drainage when it leaves the
permit area.

(7) Discharges of water from areas
disturbed by underground mining ac-
tivities shall be made in compliance
with all Federal and State laws and
regulations and, at a minimum, the
following numerical effluent limita-
tions:
Efluent limitation4 in milligrans per liter (mq/),

exceptforplH

Average of
Maxl. dally values

Effluent , mum for 30
characteristics allow- consecutive

able2 dishre
days

Irontotal 7.0. 3.5
Manganese. total _ 4.0 2.0
Total suspended solids' - 70.0 35.0
pHs Within the

range 6.0
to 9.0.

'To be determined according io collection and
analytical procedures adopted by the United States
Environmental Protection Agency's regulations for
waste water analyses (40 CFR 136).

2Based on representative sampling.
'The manganese limitation shall not apply to un-

treated discharges which are alkaline as defined by
the Environmental Protection Agency (40 CFR
434).

.In Colorado. Montana. Worth Dakota, South
Dakota, Utah, and Wyoming. total suspended soUds
limitations will be determined on a case-by-case
basis, but they must not be greater than 45 mg/1
(maximum allowable) and 30 ng/l (average of daily
value for 30 consecutive discharge days) based on a
representative sampling.

'Where the application of neutralization and
sedimentation treatment technology results In In-
ability to comply with the manganese limitations
set forth above, the regulatory authority may allow
the pH level In the discharge to exceed to a.mall
extent the upper limit of 9.0 in order that the man-
ganese limitations will be achieved.

'Discharges of iron from new sources. as defined
under 40 CFR Section 434.11(1), shall be limited to
6.0 mg./-maximum allowable; 3.0 mg./1.-average
of daily values for 30 consecutive discharge days.

(b) A discharge from the surface dis-
turbed area is not subject to the efflu-
ent limitations of this Section, if -

(1) The discharge is demonstrated
by the discharger to have resulted

from a precipitation event equal to or
larger than a 10-year 24-hour precipi-
tation event; and

(2) The discharge is from facilities
designed, constructed, and mantainet
in accordance with the applicable re-
quirements of this Part.

(c) Adequate facilities shall be in-
stalled, operated, and maintained to
treat any water discharged from the
disturbed area or discharged.from the
underground mine, so that It complies
with all Federal and State laws and
regulations and the limitations of this
Section. If the pH of water to be dis-
charged from the disturbed area or
mine is less than 6.0. an automatic
lime feeder or other automatic neu-
tralization process approved by the
regulatory authority shall be installed,
operated, and maintained. The regula-
tory authority may authorize the use*
of a manual system, if It finds that -

(1) Flow is infrequent and presents
small and infrequent treatment re-
quirements to meet applicable stand-
ards which do not require use of an
automatic neutralization process; and

(2) Timely and consistent treatment
is ensured.

§817.43 Hydrologic balance: Diversions
and conveyance of overland flow, shal-
low ground water flow, and ephemeral
streams.

Overland flow, including flow
through litter, and shallow ground
water flow from undisturbed areas,
and flow in ephemeral streams may be
diverted away from disturbed areas by
means of temporary or permanent di-
versions, if required or approved by
the regulatory authority as necessary
to minimize erosion, to reduce volume
of water to be treated, and to prevent
or remove water from contact with
acid-forming and toxic-forming mate-
rials. The following requirements shall
be met for all diversions and all collec-
tion draini that are used to transport
waters into water-treatment facilities
and all diversions of overland and
shallow ground water flow and ephem-
eral streams.

(a) Temporary diversions shall be
constructed to pass safely the peak
runoff from a precipitation event with
a 2-year .recurrence interval, or a
larger event as specified by the regula-
tory authority.

(b) To protect fills and property and
to avoid danger to public health and
safety, permanent diversions shall be
constructed to pass safely the peak
runoff from a precipitation event with
a 10-year recurrence interval, or a
larger event as specified by the regula-
tory authority. Permanent diversions
shall be constructed with gently slop-
Ing banks that are stabilized by vege-
tation. Asphalt, concrete, or other sim-
ilar linings shall be used, only when
approved by the regulatory authority

to prevent seepage or to provide stabil-
ity.

(c) Diversions shall be designed, con-
structed, and maintained in a manner
which prevents additional contribu-
tions of suspended solids to stream-
flow and to runoff outside the permit
area, to the extent possible using the
best technology currently available.
Appropriate sediment control meas-
ures for these diversions may include,
but not be limited to, maintenance of
appropriate gradients, channel lining,
revegetatlon, roughness structures,
and detention basins.

(d) No diversion shall be located so
as to increase the potential for land
slides and no diversion shall be con-
structed on existing slides unless ap-
proved by the regulatory authority.

(e) When no longer needed, each
temporary diversion shall be removed
and the affected land regraded, top-
soiled, and revegetated In accordance
with Sections 817.24, 817.25, 817.101-
817.106 and 817.111-817.117.

C) Diversion design shall, incorpo-
rate the following:.

(1) Channel linings shall be designed
using standard engineering practices
to safely pass the design velocities.
Riprap shall comply with the require-
ments of Paragraph 817.'2(b)(5),
except for sand and gravel.

(2) Freeboard shall be no less than
0.3 feet. Protection shall be provided
for transition of flows and for critical
areas such as swales and curves.
Where the area protected is a critical
area as determined by the regulatory
authority, the design freeboard may
be increased.

(3) Energy dissipators shall be In-
stalled, when necessary, at discharge
points, where diversions intersect with
natural streams and exit velocity of
the diversion ditch flow Is greater
than that of the receiving stream.

(4) Excess excavated material not
necessary for diversion channel geon-
etry or regrading of the channel shall
be dLsosed of in accordance with 30
CFR 817.71-817.74.

(5) Topsoil removed from the diver-
sion excavations shall be handed in
accordance with 30 CFR 817.21-817.25.

(g) Diversions shall not be construct-
ed or operated to divert water into un-
derground mines without the approval
of the regulatory authority under Sec-
tion 817.55.

§ 817.44 Hydrologic balance: Stream chan-
nel diversions.

(a) Flow from perennial and inter-
mittent streams within the permit
area may be diverted if the
diversions-

(l) Are approved by the regulatory
authority after making the .findings
called for in Section 817.57;

(2) Comply, with other requirements
of this Subchapter- and
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(3) Comply with local, State, arld
Federal statutes and regulatiofis.

.(b) When streamflow-Is allowed to
be diverted, the stream channel diver-
sion shall be designed, constructed,
and removed, In accordance with the
following.

(1) The longitudinal profile of the
stream, the channel, and the flood
plain shall be designed and construct-
ed to remain stable and to prevent, to
the extent passible using the best
technology currently available, addi-
tional contributions of suspended
solids to streamflow or to runoff out-
side the permit area. These contribu-
tions shall not be in excess of require-
ments of State or Federal law. Erosion
control structures such as channel
lining structures, retention basins, and
artificial channel roughness structures
shall be used in diversions, only when
approved by the regulatory authority
as being necessary to control erosion.
These structures shall be approved for
permanent diversions only where they
are stable and, will require infrequent
maintenance.

(2) The combination of channel,
bankl, and flood-plain configurations
shall be adequate to pass safely the
peak runoff of a 10-year, 24-hour. pre-
cipitation event for temporary diver-
sions, a 100-year, 24-hour precipitation
event for permanent diversions, or
larger events, as specified'by the regu--
latory authority. However, the capac-
ity of the channel itself should be, at
least equal to- the capacity of the un-
modified stream channel immediately
upstream- and downstream of the di-
version.

.(c) When no longer needed to
achieve the purpose for which they
are authorized, all temporary stream
'channel" diversions shall be removed
and the affected land regraded and re-
vegetated, in accordance with the Sec-
tions 817.24, 817.25, 817.101-817.106,
and 817.1117817.117. At the time diver-
sions are removed, downstreamt water
treatment facilities previduslyprotect-
ed by the diversion shall be modified
or removed to prevent overtopping or
failure of the facilities. This require-
ment shall not relieve the person who
conducts the underground,, mining -ac-
tivities from maintenance of a water
treatment facility otherwise 'required
under this Part or the permit. -

(d) When permanent diversions are
constructed or stream channels re-
stored after temporary diversions, the
operator shall;

1. Restore, enhance where practica-
ble, or maintain natural reparian vege-
tation on the banks of the stream;

2. Establish or restore the stream to
Its natural meandering shape of an en-
vironmentally acceptable gradient; as
determined by the regulatory authori-
ty; and

RULES'AND REGULATIONS

3. Establish or restore the stream to
a longitudinal profile and cross-sec-
tion, including aquatic habitats (usual-
ly a pattern of riffles, pools, and drops
rather than uniform depth) that ap-
proximate premining stream channel
characteristics.

§ 817.45 Hydrologic balance: Sediment
control measures.

Appropriate sediment control meas-
ures shall be designed, -constructed,
and maintained using the best tech-
nology currently available to:

(I) prevent, to the extent possible,
adaitional contributions of sediment
to stream flow or to runoff outside the
permit'area, I

(ii) meet the more stringent of appli-
cable State or Federal effluent limita-
tions,

(iII) Minimize erosion to the extent
possible.

Sediment control measures include
practices carried out within and adja-
cent to the disturbed area. The sedi-
mentation storage capacity of prac-
tices in and downstream from the dis-
turbed areas shall reflect the degree to
which successful mining and reclama-
tfon techniques are applied to reduce
erosion and control sediment. Sedi-
ment' control .measures consist of the
utilization of propei mining and recla-
mation methods and sediment control
practices, singly or in combination.
Sediment control methods include but
are not limited to -

(a) Disturbing the smallest practica-
ble area at any one time during the
mining operation. through progressive
backfilling, grading, and prompt reve-
getation as required in Section
817.111(b);

(b) Stabilizing the backfilled materi-
al to prdmote a reduction of the rate
and Volume of runoff in accordance
with the 'requirements' of Section
817.101;
(c) Retaining sediment within dis-

turbed areas;
(d) Diverting runoff away from dis-

turbed areas;
(e) Diverting runoff using protected

channels or pipes through disturbed
areas so as not to cause additional ero-
sion;. (f) Using strbw dikes, riprap, check
dams, mulches, vegetative sediment
filters, dugout ponds, and other meas-
ures that reduce overland flow veloc-
ity, reduce runoff volume, or trap sedi-

1ment;
(g) Treating with chemicals; and
(h) Treating mine drainage in under-

ground sumps.,

§ 817.46 Hydrologic balance: Sedimenta-
- tion ponds.

(a) General requirements. Sedimen-
tation ponds shall be used individually
or in series and shall -

(1) Be constructed before any dis-
turbance of the undisturbed area to be
drained'into the pond and prior to any
discharge of water to surface waters
from underground mine workings;

(2) Be located as near as possible to
the disturbed area and out of peren-
nial streams, unless approved by the
regulatory authority.

(3) Meet all the criteria of this Sec.
tion.

(b) Sediment storage volume, Sedi-
mentation ponds shall provide a mini-
mum sediment storage volume equal
to -

(1) The accumulated sediment
volume from the drainage area to the
pond for a minimum of 3 years or the
life of the pond, whichever is greater.
Sediment storage volume shall be de-
termined using the Universal Soil Loss
Equation, gully erosion rates, and the
sediment delivery ratio converted to
sediment volume. Conversions shall
use either the sediment density or
other empirical methods derived from
regional sediment pond studies may be
used if approved by the regulatory au-
thority; or

(2) 0.1 acre-foot for each acre of dis-
turbed area within the upstream
drainage area or a greater amount if
required by the regulatory authority
based upon sediment yield to the
pond. The regulatory authority may
,approve a sediment storage volume of
not' less than 0.035 acre-foot for each
acre of disturbed area within the up-
stream drainage area, if the person
who conducts the underground mining
activities has demonstrated that sedi-
ment removed by other sediment con-
trol measures Is equal to the reduction
in sediment storage volume; and

(3) The accumulated sediment
volume necessary to retain sediment
for 1 year in any discharge from the
underground mine passing through
the pond. .

(c) Detention time. Sedimentation
ponds shall provide the required theo-
retical detention time for the water
inflow or runoff entering the pond
from a 10-year, 24-hour precipitation
event (design event), plus the average
inflow from the underground mine.
Theoretical detention time is defined
as the average time that the design
flow is detained in the pond; and Is
further defined as the time difference
between the centroid of the inflow hy-
drograph and the centrold.of the out-
flow hydrograph for the design event.
Runoff diverted under Sections 817.43
and 817.44 away from the disturbed
drainage areas and not passed through
the sedimentation pond, need not be
considered in sedimentation pond
design. In determining the runoff
volume, the 'characteristics of the
mine site, reclamation procedures, aid
onsite sediment control practices shall
be considered. Sedimentation ponds
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shall provide a theoretical detention
time of not less than twenty-four
hours, or any higher amount required
by the regulatory authority, except as
provided under Paragraphs (1), (2), or
(3) of this Subsection.

(1) The regulatory authority may
approve a theoretical detention time
of not less than 10 hours, when the
person who conducts the underground
mining activities demonstrates that-

(i) The improvement in sediment re-
moval efficiency is equivalent to the
reduction in detention time as a result
of pond design. Improvements in pond
design may include but'are not limited
to lpond configuration, in-flow and out-
flow facility locations, baffles to de-
crease in-flow velocity and short-cir-
cuiting, and surface areas; and

(ii) The pond effluent is shown to
achieve and maintain applicable efflu-
ent limitations. (

(2) The regulatory authority may
approve a theoretical detention time
of not less than 10 hour when the
person who conducts the underground
mining activities demonstrates that
the size distribution or' the specific
gravity of the suspended matter is
such that applicable effluent limita-
tions are achieved and maintained.

(3) The regulatory authority may
approve a theoretical ditention time
of less than 24 hours to any level of
detention time, when the person who
conducts the underground mining ac-
tivities demonstrates to the regulatory
authority that the chemical treatment
process to be used-

(i) Will achieve and maintain the ef-
fluent limitations;

(ii) Is harmless to fish, wildlife, and
related environmental values:

(4) The calculated theoretical deten-
tion time and all supporting documen-
tation and drawings used to establish
the required detention times under
Subparagraphs (c) (1)-(3) of this Sec-
tion shall be included in the permit
application.

(d) Dewatering. The water storage
resulting from inflow shall be removed
by a nonclogging dewatering device or
a conduit spillway approved by the
regulatory authority, and shall have a
discharge rate to achieve and maintain
the required theoretical detention
time. The dewatering device shall not
be located at a lower elevation than
the maximum elevation of the sedi-
mentation storage volume.

(e) Each person who conducts under-
ground mining activities shall design,
construct, and maintain sedimentation
ponds to prevent short-circuiting to
the extent possible.

(f) The design, construction, and
maintenance of a sedimentation pond
or other sediment control measures in
accordance with this Section shall not
relieve the person from compliance

with applicable effluent limitations as
contained in 30 CFR 816.42.

(g) There shall be no out-flow
through the emergency spillway
during the passage of the runoff re-
sulting from the 10-year, 24-hour pre-
cipitation events and lesser events
through the sedimentation pond, re-
gardless of the volume of water and
sediment present from the under-
ground mine during the runoff.

(h) Sediment shall be removed from
sedimentation ponds when the volume
of sediment accumulates to 60 percent
of the design sediment storage volume.
With the approval of the regulatory
authority, additional permanent stor-
age may be provided for sediment
and/or water above that required for
the design sediment storage. Upon the
approval of the regulatory authority
for those cases where additional per-
manent storage is provided above that
required for sediment under Para-
graph'(b) of this Section, sediment re-
moval may be delayed until the re-
maining volume of permanent storage
has decreased to 40 percent of the
total sediment storage volume pro-
vided the theoretical detention time is
maintained.

(I) An appropriate combination of
principal and emergency spillways
shall be provided to discharge safely
the runoff from a 25-year, 24-hour
precipitation event, or larger event
specified by the regulatory authority,
plus any inflow from the underground
mine. The elevation of the crest of the
emergency spillway shall be a mini-
mum of 1.0 foot above the crest of the
principal spillway. Emergency spillway
grades and allowable velocities shall be
approved by the regulatory authority.

(j) The minimum elevation of the
top of the settled embankment shall
be 1.0 foot above the water surface in
the reservoir with the emergency spill-
way flowing at design depth. For em-
bankments subject to settlement, this
1.0 foot minimum elevation require-
ment shall apply at all times, includ-
ing the period after settlement.

(k) The constructed height of the
dam shall be increased a minimum of 5
percent over the design height to
allow for -settlement, unless It has
been demonstrated to the regulatory
authority that the material used and
the design will ensure against all set-
tlement.

(1) The minimum top width of the
embankment shall not be less than the
quotient of (H+35)/5. where H, in
feet, Is the height of the embankment
as measured from the upstream toe of
the embankment.

(m) The combined upstream and
downstream side slopes of the settled
embankment shall not be less than
lv:5h, with neither slope steeper than
1v:2h. Slopes shall be designed to be

stable in all cases, even if flatter side
slopes are required.

(n) The embankment foundation
area shall be cleared of all organic
matter, all surfaces sloped to no steep-
er than 1rn.h, and the entire founda-
tion surface scarified.

(o) The fill material shall be free of
sod, large roots, other large vegetative
matter, and frozen soil, and in no case
shall coal-processing waste be used.

(p) The placing and spreading of fill
material shall be started at the lowest
point of the foundation. The fill shall
be brought up in horizontal layers of
such thickness as Is required to facili-
tate compaction and meet the design
requirements of this Section. Compac-
tion shall be conducted as specified in
the design approved by the regulatory
authority.

(q) If a sedimentation pond has an
embankment that is more than 20 feet
in height, as measured from the up-
steam toe of the embankment to the
crest of the emergency spillway, or has
a storage volume of 20 acre-feet or
more, the following additional require-
ments shall be met:

(1) An appropriate combination of
principal and emergency spillways
shall be provided to safely discharge
the runoff resulting from a 100-year,
24-hour precipitation event, or a larger
event specified by the regulatory au-
thority, plus any in-flow from the un-
derground mine.

(2) The embankment shall be de-
signed and constructed with an accept-
able static safety factor of at least 1.5,
or a higher safety factor as designated
by the regulatory authority to ensure
stability.

(3) Appropriate barriers shall be pro-
vided to control seepage along con-
duits that extend through the. em-
bankment.

(4) The criteria of the Mine Safety
and Health Administration as pub-
lished in 30 CFR 77.216 shall b e met.

(r) Each pond shall be designed and
inspected during construction under
the supervision of, and certified after
construction by, a registered profes-
sional engineer.

(s) The entire embankment includ-
ing the surrounding areas disturbed by
construction shall be stabilized with
respect to erosion by a vegetative
cover or other means immediately
after the embankment is completed.
The active upstream face of the em-
bankment where water is being im-
pounded may be riprapped or other-
wise stabilized. Areas in which the
vegetation is not successful or where
rills and gullies develop shall be re-
paired and revegetated, in accordance
with Section 817.106.

t) All ponds, including those not
meeting the size or other criteria of 30
CFR 77.216(a), shall be examined for
structural weakness, erosion, and
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other hazardous conditions and re-
ports and notifications shall be made
to the regulatory authority, in accord-
ance with 30 CFR 77.216-3. With the
approval of the regulatory authority,
dams not meeting these criteria (30
CFR 77.216(a)) shall be examined four
times per year.

(u) Sedimentation ponds shall not be
removed until the disturbed area has
been restored and the vegetation re-
quirements of.Sections 816.111-816.117
are met and the drainage entering the
pond has met, the applicable State and
Federal water, quality -requirements
for the receiving stream. When the
sedimentation pond is. removed, the af-
fected land shall be regraded and reve-
getated in accordance with Sections
817.101-817.106, and 817.111-817.117,
unless the pond has been approved by
the regulatory authority for retention
as compatible with the approved post-
mining land use under Section 817.133.
If the regulatory authority approves
retention, the sedimentation pond
shall meet all the requirments for
permanent impoundments of Sections
817.49 and 817.56.

§ 817.47 'Hydrologic balance: Discharge
structures.

Discharge from. sedimentation
ponds, permanent. and temporary, im-
poundments, coal processing waste
dams and embankments, and diver-
sions shall be controlled, by energy
dissipators, riprap channels, and other
devices, where necessary, to reduce
erosion, to prevent deepening or en-
largement of stream channels, and to
minimize disturbance of the hydrolo-
gic balance. Discharge structures shall
be designed according to standard en-
gineering design procedures.

§ 817.48 Hydrologic balance: Acid-forming
and toxic-forming materials.

Drainage from acid-forming and
toxic-forming underground develop-
ment waste and spoil, if any, into
ground and surface water shall be
avoided by- -" ,

(a) Identifying, burying,, and- treat-
ing, where necessary, waste and spoil
which, in the judgment of the regula-
tory authority, may be detrimentalto
vegetation or may adversely affect
water quality, if not treated- or buried;

(b) Preventing water from coming
into contact with acid-forming and
toxic-forming materials, in, accordance
with Section 817.103, and other meas-
ures required by the regulatory- au-
thority; and

(c) Burying or otherwise treating all
acid-forming or toxic-forming under-
ground development waste and spoil
within 30 days after they are first ex-
posed on the mine site, or within a
lesser period required-by the regula--
tory authority. Temporary storage of
such materials may be approved by

the regulatory authority upjon a find-
ing that burial or treatment within 30
days is not feasible and will not result
in any material risk of water pollution
or other environmental damage. Stor-
age shallbe limited to the period until
burial or treatment first becomes fea-
sible. -Acid-forming and toxic-forming
underground development waste and'
spoil to be stored shall be placed on
impermeable material and protected
from erosion and contact with surface
water..

§ 81749 Hydrologic balance: Permanent
and temporary impoundments

(a) Permanent impoundments are
prohibited unless authorized by the,
regulatory authority, upon the basis
of the following demonstration:

(1) The quality of the impounded
water shall be suitable, on a perma-
nent basis, for its intended use, and
discharge of water from the impound-
ment shall not degrade the quality of
receiving waters to less than the
water-quality standards established
pursuant to applicable State and Fed-
eral laws.

(2) The level of water shall be suffi-
'ciently stable to support the intended
use.

(3). Adequate safety and access to
the impounded water shall be pro-
vided for proposed water users.

(4) Water impoundments will not
'result in the -diminution of the quality
or quantity of water used by adjacent
or surrounding landowners for agricul-
tural, industrial, -recreational, or do-
mestic uses.

(5) The design, construction, and
maintenance of structures shalr
achieve the minimum design require-
ments applicable to structures con-
structed and maintained under the
Watershed Protection and Flood Pre-
vention Act, Pub. L. 83-566 (16 U.S.C.
1006). -Requirements for impound-
ments that meet the. size or other cri-
teria of the, Mine Safety and 37ealth
Administration, 30 CFR 77.216(a) are
contained in U.S. Soil Conservation
Service Technical Release No. 60,
'Earth Dams and Reservoirs" June
1976. Requirements for impoundments
that do not meet the size or other cri-
teria contained in '30 CPR 77.216(a)
are contained in U.S- Soil Conserva-
tion Service Practice Standard 378,
'Ponds,' October 1978. The technical
release and practice standard are
hereby incorporated' by reference as
they exist on the date of adoption of
this Part. Notices of changes made in
these publications will be periodically
published by OSIC in the FEDERAL REG-
xsTEr. Technical Release No. 60 and
Practice Standard 378 are on file and
available for inspection at the OSMI
Central Office, U.S. Department of
the Interior, South Interior Bldg. -1951
Constitution Ave., NW., Washington,

D.C. 20240, at each OSM Regional
Office, District Office, and Field
Office and at the Central Office of the
applicable State regulatory authority,
if any. Copies of the publications may
also be obtained by writing to the
above locations. Copies of these publl-
cations will also be on file for public
inspection at the FDRAL RExsrTE LI-
brary, 1100 'L' St., N.W. Washington,
D.C. Incorporation-by-reference provi-
sions have been approved by the Di-
rector of thewFEDEAL REGsTER Febru-
ary 7, 1979. The Director's approval of
this Incorporation by reference ex-
pires on Feb. 7, 1980.

(6) The size of the Impoundment is
adequate for Its intended purposes.

(7) The impoundnent will be suit-
able for the approved postmlning land
use.

(b) Temporary impoundments of
water in which the water Is impound-
ed in a dam shall meet the require-
ments of 30 CFR 817.46(e)-(u).

(a) Excavations that will impound
water during or after the mining oper-
ation shall have perimeter slopes that
are stable and shall not be steeper
than 2v:lh. Where surface runoff
enters the impoundedment area, the '

side slope shall be protected against
erosion.

(d) Slope protection shall be pro-
vided to minimi e surface erosion at
the site and sediment control meas-
ures shall, be requied where nbcessary
to reduce the sediment leaving the
site.

(e) All embankments of temporary
.and permanent impoundments, and
the surrounding areas and diversion
ditches disturbed or created by con-
struction, shall be graded, fertilized,
seeded, and mulched to comply with
the requirements of 30 CFR 817.111-
817.117 immediately after the embank-
ment is completed, provided that the
active, upstream face of the embank-
ment where water will be impounded-
may be riprapped or otherwise stabi-
lized. Areas in which the vegetation is
not successful or where rills and gul-
lies develop shall be repaired and reve-
getated to comply with the require-
ment,,of 30 CFR 817.106 and 30 CFR
817.111-817.117.

(f) All dams and embankments meet-
ing the size or other criteria of 30 CFR
77.216(a) shall be routinely inspected
by a qualified registered professional
engineer, or by someone under the osu-
pervision of a qualified registered pro-
fessional engineer, in accordance with
30 CFR 77.216-3.(g) All dams and embankments shall
be routinely maintained during the
mining operations. Vegetative growth
shall be cut where necessary to facili-
tate inspection and repairs. Ditches
and spillways shall be cleaned. Any
combustible materials present on the
surface, other than material such as
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mulch or dry vegetation used for sur-
face stability, shall be removed and all
6ther appropriate maintenance proce-
dures followed.

(h) All dams and embankments that
meet or exceed the size or other crite-
ria of 30 CFR 77.216(a) shall be certi-
fied to the regulatory authority by a
qualified registered professional engi-
neer, immediately after construction
and annually thereafter, as having
been constructed and/or maintained
to comply with the requirements of
this Section. All dams and embank-
ments that do not meet the size or
other criteria of 30 CFR 77.216(a)
shall be certified by either a qualified
registered professional engineer or a
registered land surveyor, except that
all coal processing-waste dams and em-
bankments covered by 30 CFR 817.91t
817.93 shall be certified by a qualified
registered professional engineer. Certi-
fication reports shall include state-
ments on-

(1) Existing and required monitoring
procedures and instrumentation;

(2) The design depth and elevation
of any impounded waters at the time
of the initial certification report or
the average and maximum depths and
elevations of any impounded waters
over the past year for the annual cer-
tification reports;

(3) Existing storage capacity of the
dam or embankment;

(4) Any fires occurring in the con-
struction material up to the date of
the initial certification or over the
past year for the annual certification
reports; and

(5) Any other aspects of the dam or
embankment affecting stability.

(i) Plans for any enlargement, reduc-
tion in size, reconstruction, or other
modification of dams or impound-
ments shall be submitted to the regu-
latory authority and shall comply with
the requirements of this Section.
Except where a modification is re-
quired to eliminate an emergency con-
dition constituting a hazard to public
health, safety, or the environment,
the regulatory authority shall approve
the plans before modification begins.

§ 817.50 Hydrologic balance: Underground
Mine Entry and Access Discharges.

(a) Surface entries and accesses to
underground workings, including aditsand slopes, shall be located, 'designed,
constructed, and utilized to prevent or
cofitrol gravity discharge of water
from the mine.

(b) Gravity discharge of water from
an underground mine, other than a
drift mine subject to Paragraph (c) of
this Section may be allowed by the
regulatory authority, if it is demon-
strated that-

(1)(i) The discharge, without treat-
ment, satisfies the water effluent limi-
tations of 30 CFR 817.42 and all appli-

cable State and Federal water quality
standards; and

(ii) That 'discharge will result In
changes in the prevailing hydrologic
balance that are minimal and ap-
proved postminlng land uses will not
be adversely affected; or,

(2)(1) The discharge is conveyed to a
treatment facility in the permit area
in accordance with Section 817A2(a);

(ii) All water from the underground
mine discharged from the treatment
facility meets the effluent limitations
of Section 817.42 and all other applica-
ble State and Federal statutes and reg-
ulations; and

(III) Consistent maintenance of the
treatment facility will occur through-
out the the anticipated period of grav-
ity discharge.

(c) Notwithstanding anything to the
contrary In Paragraphs (a) and (b) of
this Section, for a drift mine first used
after the mplementation of a State.
Federal, or Federal lands program and
located in acid-producing or Iron-pro-
ducing coal seams, surface entries and
accesses shall be located In such a
manner as to prevent any gravity dis-
charge from the mine.

§ 817.52 Hydrologic balance: Surface and
ground water monitoring.

(a) Ground water.
(1) Ground water levels, infiltration

rates, subsurface flow and storage
characteristics, and the quality of
ground water shall be monitored in a
manner approved by the regulatory
authority, to determine the effects of
underground mining activities on the
recharge capacity of reclaimed lands
and on the quantity and quality of
water In ground water systems In the
mine plan and adjacent areas.

(2) When underground mining activ-
ities may affect ground water systems
which serve as aquifers which signifi-
cantly ensure the hydrologic balance
of water use either on or off the mine
plan area, ground levels and ground
water quality shall be periodically
monitored. Monitoring shall include
measurements from a sufficient
number of wells and mineralogical and
chemical analyses of aquifer, overbur-
den, and spoil that are adequate to re-
flect changes In ground water quantity
and quality resulting from those activ-
ities. Monitoring shall be adequate to
plan for modification of the under-
ground mining activities if necessary
to minimize disturbance to the prevail-
ing hydrologic balance.

(3) As specified and approved by the
regulatory authority, the person who
conducts the underground mining ac-
tivities shall conduct additional hydro-
logic tests, including drilling, infiltra-
tion tests and aquifer tests, and the re-
sults shall be submitted to the regula-
tory authority to demonstrate compll-
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ance with Section 817.50 and this Sec-
tion.

(b) Surface water.
(1) Surface water monitoring shall

be conducted in accordance with the
monitoring program submitted under
30 CFR -784.14(b)(3) and approved by
the regulatory authority. The regula-
tory authority shall determine the
nature of data, frequency of collection,
and reporting requirements. Monitor-
ing shall-

(i) Be adequate to measure accurate-
ly and record water quantity and qual-
ity of discharges from the permit area;

(il) All cases in which analytical re-
suits of the sample collections indicate
noncompliance with a permit condi-
tion or applicable standard has oc-
curred shall result in the p~erson who
conducts underground mining activi-
ties notifying the regulatory authority
within 5 days. Where a National Pol-
lutant Discharge Elimination System
(NPDES) permit effluent limitation
noncompliance has occurred, the
person who conducts the underground
mining activities shall forward the
analytic results concurrently with the
written notice of non-compliance.

(ill) Result in quarterly reports to
the regulatory authority, to include
analytical results from each sample
taken during the quarter. Any sample
results which indicate a permit viola-
tion will be reported immediately to
the regulatory authority. In those
cases where the discharge for which
water monitoring reports are required
Is also subject to regulation by a
NPDES permit issued Cmder the Clean
Water Act of 1977 (30 U.S.C. See. 1251-
1378) and where such permit includes
provisions for equivalent reporting re-
quirements and requires filing of the
water monitoring reports within 90
days or less of sample collection, the
following alternative procedure shall
be used. The person who conducts the
underground mining activities shall
submit to the regulatory authority on
the same time schedule as required by
the NPDES permit, or within 90 days
following sample collection, whichever
is earlier, either-

(A) A copy of the completed report-
ing form filed to meet NPDES permit
requirements; or

(B) A letter Identifying the State or
Federal government official with
whom the reporting form was filed to
meet NPDES permit requirements and
the date of filing.

(2) Surface water flow and quality,
including discharges to surface waters
from the permit area, and receiving
waters, shall continue to be monitored
after both the cessation of use of un-
derground mine workings and alter
surface disturbed areas have been re-
graded and stabilized according to this
ParL Data from this monitoring may
be used to demonstrate that the qual-
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Ity and quantity of runoff without
treatment is consistent with the re-
quirement of this Part to minimize dis-
turbance to the prevailing hydrologic
balance and to attain-the approved
postmining land use. These data may
also provide a basis for approval by
the regulatory authority for removal
of water quality or flow control syd-
tens.

(3) Equipment, structures, and other-
devices necessary to measure and
sample accurately the quality and
quantity of ,surface water discharges.
from the surface disturbed area and
from underground mine workings
shall be properly installed, _nain-
tained, and operated and shall be re-
moved when no longer, required.

§ 817.53 Hydrologic balance: Transfer' of
wells.

(a) An' exploratory or monitoring
well may only be transferred by the
person who conducts underground
mining activities for further use as a
water well with the prior apprqval, of
the regulatory authority. That person
and the surface owner of the lands
where the, well is located'shil 'jointly
submit a written request to the regula-
tory authority for that approval.

(b) Upon an approved transfer of a
well, the transferee shall-

(1) Assume primary, liability' for
damages to persons or property from'
the well;

(2) Plug the 'well when necessary,
but in no case later than abandonment
of the well; and .*

- (3) Assume, primary responsibility
for compliance with Sections. 817.13-
817.15 with respect to theowell.
(c) Upon an approved transfer of a

well, the transferor shall be secondar-
ily liable for. the transferee's obliga-
tidns under Paragraph (b) of this Sec-
tion, until release of the bond or other
equivalent guarantee required by Sub-
chapter J for the area in which the
Well is located.,

§ 817.54 Hydrologic balance: Water rights
and replacement.

Any person who conducts under-
ground mining activities shall replace
the water supply of an owner of inter-.
est in real property who obtains all or
part of his or her, supply of water for
domestic, agricultural, industrial, or
other legitimate use from an under-
ground or surface source, -where the
water supply has been affected by con-
tamination, diminution, 'or, interrup-
tion proximately resulting from the
underground mining activities.

§ 817.55 Hydrologic balance: Discharge of
vater into an underground mine.

Water from the surface or 'from an
underground mine shall not be divert-
ed or, discharged into other under-
ground mine workings, unless the

RULES AND REGULATIONS

person who conducts the underground
mining activities demonstrates to the
regulatory authority that the dis-
charge will-

(a) Abate water pollution or other-'
wise eliminate public hazards resulting
from underground mining activities;

(b) -Be discharged as a controlled
flow;

(c) Meets the effluent limitations of
Section 817.42 for pH and tota sus-
pended solids, except that the pH and
total suspended solid limitations may
be exceeded, if approved by the regu-
latory authority and is limited to -

(1) Coal processing waste;
(2) Underground mine development

waste.
'(3) Fly ash from a coal-firedlacility;
(4) Sludge from an acid mine drain-.

age treatment facility;
(5) Flue gas desulfurization sludge;

or -.

(6) Inert materials used for stabiliz-
ing underground mines;

'Cd) Continue as a -controlled and
identifiable flow and is ultimately
treated by an existing treatment facill-
ty;

(e) In any event, the discharge from
underground mines to surface waters
will not cause, result in, or contribute
to a violation of applicable water qual-
ity standards or effluent limitations;

(f) Minimizds disturbance to the hy-
drologic balance; and . -

(g)-Meets with the approval of "the
Mine Safety and Health Administra-
tion.

§ 817.56 Hydrologic -balance: 'Postmining
rehabilitation of sedimentation 'ponds,
diversions, impoundments and .-treat-

-ment facilities.
Before" abandoning the permit area,

the person who conducts the under-
ground mining activities. shall ren-
ovate all permanent sedimentation

'ponds, diversions, impoundments and
treatment facilities to meet criteria
specified in the detailed design. plan
-for the permanent structures and ia-
poundments.

§ 817.57 Hydrologic balance: Stream
buffer zones.

(a) No surface area within 100 feet
of a perennial-stream or a stream with
a biological community determined ac-
cording to Paragraph (c) below shall
be disturbed by surface operations and
facilities, except in accordance with
Sections 817.43-817.44,, unless the reg-
uIatory authority specifically autho-
rizes underground mining activities
closer -to or through such a stream
upon finding -

(1) That the original stream channel
will be restored; and

(2) During and after the mining, the
water quantity and quality from the
stream section within 100 feet, of the

underground mining activities shall
not be adversely affected.

(b) The area not to be disturbed
shall be designated a buffer zone and
marked as specified in Section 817.11.

(c) A stream with a biological com-
munity shall be determined by the ex-
istence in the stream at any time of an
assemblage of two or more species of
arthropods or mulluscan animals
which are-

(1) Adaptedto flowing water for all
or part of their life cycle;,

(2) Dependent upon a flowing water
habitat;

(3) Reproducing or can reasonable
be expected to reproduce in the water
body where they are found; and

(4) Longer than 2 'millimeters at
,some, stage or part of their life cycle
spent in the flowing water habitat.

§ 817.59 Coal recovery.,
I Underground mining activities shall
be conducted so as to maximize the
utilization and conservation of, the
coal, while utilizing the best technol-
ogy currently available to maintain en-
vironmental integrity, so that reaffect-
Ing the land in the future thrpugh sur-
face coal mining operations is mini-
mized.

'§817.61 Use of explosives: General re.quirements.

(a) Sections 817.61 through 817.68
apply' only to surface blasting activi-
ties incident to underground mining,
including,, but not limited to, initial
rounds of slopes and shafts.

(b) Each person who conducts un-
derground mining activities shall
comply with all applicable State and
1ederal laws and in the use of explo-
sives.

(c) All blasting operations shall be
conducted by experienced, trained,
and competent persons who under-
stand the hazards, involved. Each
person responsible for blasting oper-
ations shall possess a valid certifica-
tion as required by 30 CFR 850.

§ 817.62 Use of explosives: Preblasting
survey.

.(a) On the request to the regulatory
authority by a resident or owner of a

.dwelling or structure that Is located
within one-half mile of any surface
blasting activity covered by Sections
817.61-817.68, the person who conducts
the underground mining activities
shall promptly conduct a pre-blasting
survey of the dwelling or structure
and promptly submit a report of the
survey to the regulatory authority and
to the person requesting the survey. If

•a structure Is renovated or added to,
subsequent to a preblast survey, then,
upon request to the regulatory author-
Ity a survey of such additions and ren-
ovations shall be performed in accord-
ance with this Section.
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(b) The survey shall determine the
condition of the dwelling or structure
and document any preblasting damage
and other physical factors that could
reasonably be affected by the blasting.
Assessments of structures such as
pipes, cables, transmission lines, and
wells and other water systems shall be
limited t6 surface condition and readi-
ly available -data. Special attention
shall be given to the preblasting condi-
tion of wells and other water systems
used for human, animal, or agricultur-
al purposes and to the quantity and
quality of the water.

(c) A -written report of the survey
shall be prepared and signed by the
person who conducted the survey. The
report may include recommendations
of any special conditions or proposed
adjustments to the blasting procedure
which should be incorporated into the
blasting plan to prevent damage.
Copies of the report shall be provided
to the person requesting the survey
and to the regulatory authority. If the
person requesting the survey disagrees
with th6 results of the survey, he or
she may notify, in writing, both the
permittee and the regulatory authori-
ty- of the specific areas of disagree-
ment.

§ 817.65 Use of explosives: Surface blast-
ing requirements.

(a) A resident or owner of a dwelling
or structure that is located within one-
half mile of any area affected by sur-
face blasting activities shall be noti-
fied approximately 24 hours prior to
any surface blasting event.

(b) All blasting shall be conducted
between sunrise and sunset.

(1) The regulatory authority may
specify more restrictive time periods,
based on public requests or other'rele-
vant information according to the
need to adequately protect the public
from adverse noise.

(2) Blasting may, however, be con-
ducted between sunset and sunrise if:

(i) a blast that has been prepared
during the afternoon must be delayed
due to the occurrence of an unavoid-
able hazard6us condition and cannot
be delayed until the next day because
a potential safety hazard would result
that-cannot be adequately mitigated;

(ii) in addition to the required warn-
ing signals, oral notices are provided to
persons within one-half mile of the
blasting site; and

(iii) a complete written report of
blasting at night is filed by the person
conducting the surface blasting activi-
tied with the regulatory authority not
later than 3 days after the night blast-
ing. The report shall include a descrip-
tion in detail of -the reason for the
delay in blasting including why the
blasting could not be held over to the
next day, when the blast was actually
conducted, the warning notices given,

and a copy of the blast report required
by Section 817.68.

(c) Warning and all-clear signals of
different character that are audible
within a range of one-half mile from
the point of the blast shall be given.
Each person within the permit area
and each person who resides or regu-
larly works within one-half mile of the
permit area shall be notified of the
meaning of the signals through appro-
priate instructions. These instructions
shall be periodically delivered or oth-
erwise communicated in a manner
which can reasonably be expected to
inform such persons of the meaning of
the signals. Each person who conducts
surface blasting incident to 'under-
ground mining activities shall main-
tain signs in accordance with Section
817.11(f).

(d) Access to an area possibly subject
to flyrock from blasting shall be regu-
lated to protect the public and live-
stock. Access to the area shall be con-
trolled to prevent the presence of live-
stock or unauthorized personnel
during blasting until an authorized
representative of the person who con-
ducts the underground mining activi-
ties has reasonably determined -

(1) That no unusual circumstances,
such as imminent slides or undetonat-
ed charges, exist; and

(2) That access to and travel In or
through the area can be safely re-
sumed.

(e) (1) Alrblast shall be controlled so
that it does not exceed the values
specified below at any dwelling, public
building, school., church, or commer-
cial or institutional building, unless
such structure is owned or leased by
the person who conducts the under-
ground mining activities and is not
leased to any other person. If a build-
ing owned by the person conducting
the underground mining activities is
leased to another person, the lessee
may sign a waiver relieving the opera-
tor from meeting the airblast lita-
tions of this paragraph.

Lower Frequency Lmlt of Mdaxiaum
Measurinz System Hz C - 3dB) Level In dB

0.1 Hz or lower - llt response.-.. 135 peak.
2 Hz or lower - flat response.. 132 peak.
6Hz or lower - flat response._..-. 130 peak
C-weIghted. slow response -_ 1091C.

(2) In all cases except the C-weight-
ed, slow response, the measuring sys-
tems used must have a flat frequency
response of at least 200 Hz at the
upper end. The C-welghted shall be
measured with a Type 1 sound level
meter that meets the standard ANSI
S1.4-1971 specifications.

The ANSI S1.4-1971 Is hereby Incor-
porated by reference as It exists on the
date of adoption of this Part. Notices
of changes made to this pulication will
be periodically published by QSM In

the FEDERAL REGIsTm. ANSI S1.4-1971
is on file and available for inspection
at the OSM Central Office, US. De-
partment of the Interior, South Interi-
or Building, Washington, D.C. 20240,
at each OSM Regional Office, District
Office, and Field Office and at the
central office of any applicable State
regulatory authority. Copies of this
publication may also be obtained by
writing to the above locations. A copy
of this publication will also be on file
for public inspection at the FEDRAL
REGisrT Library, 1100 'L St., N.W.,
Washington, D.C. Incorporation by
reference provisions approved by the
FmEm RErisi-r February 7, 1979.
The Director's approval of this incor-
poration by reference expires on Feb-
ruary 7, 1980.

(3) The person who conducts blast-
Ing may satisfy the provisions of this
Section by meeting any one of the
four specifIcations in the chart in
paragraph (e)(1) of this Section.

(4) The regulatory authority may re-
quire an airblast measurement of any
or all blasts, and may specify the loca-
tion of such measurements.

(f) Except where lesser distances are
approved by the regulatory authority
based upon a preblasting survey, seis-
mic investigations, or other appropri-
ate investigations, blasting shall not be
conducted within -

(1) 1,000 feet of any building used as
a dwelling, school, church, h6spital, or
nursing facility;, and

(2) 500 feet of facilities including,
but not limited to, disposal wells, pe-
troleum or gas-storage facilities, mu-
nicipal water-storage facilities, fluid-
transmission pipelines, gas or oil-col-
lection lines, or water and sewage
lines.

(g) Flyrock. including blasted mate-
rial traveling along the ground, shall
not be cast from the blasting vicinity
more than half the distance to the
nearest dwelling or other occupied
structure and in no case beyond the
line of property owned or leased by
the permittee, or beyond the area of
regulated access required under para-
graph (d) of this Section.

(h) Blasting shall be conducted to
prevent injury to persons, damage to
public or private property outside the
permit area, adverse impacts on any
underground mine, and change in the
course, channel, or availability of
ground or surface waters outside the
permit area.

(i) In all blasting operations, except
as otherwise authorized in this Sec-
tion. the maximum peak particle ve-
locity shall not exceed I inch per
second at the location of any dwelling,
public building, school, church, or
commercial or institutional building.
Peak particle velocities shall be re-
corded in 3 mutually perpendicular di-
rections. The maximum peak particle
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velocity shall be the largest of any of
the three measurements.; The regula
tory authority may reduce the maxi-
mum peak particle:velocity allowed, if
it determines that a lower standard is
required because of density of popula-
tion or land use, age or type of struc-
ture; geology or hydrology of the area,
frequency of blasts, or other factors.

(J) If. blasting is conducted to pre-
vent adverse impacts on any under-
ground mine and changes in ,the
course, channel, or availability of
ground or surface water outside the
permit area, then the maximum peak
particle velocity limitation of Para-
graph (i) of this . Section shall not-
apply at the following locations.

(1) At structures owned by the
person conducting the mining activity,
and not leased to another party.

(2) At . structures owned by the
person conducting the mining activity,
and leased to another 'party, if a writ-,
ten waiver by the lessee is submit.ted
to the regulatory, authority prior .to
blasting.

(k) An equation for determining the
maximum weight of explosives that
can be detonated within any 8-millisec-
ond period is in Paragraph (1) of this
Section. If the blasting is conducted in
accordance with this equation, the
peak particle velocity shall be deemed
to be within the 1-inch-per-second
limit.

(1)(1) The maximum weight of explo-
sives to be detonated within any 8-mil-
lisecond period may be determined by
the formulaW=(D/60)2 whereW = the
maximum weight, of explosives, in
pounds, that can be detonated in any
8-millisecond period, and D = the dis-
tance, in feet, from the blast to the
nearest dwelling, school, church, or
commercial or institutional building.

(2) For distances between 300 and
5,000 feet, solution of the equation re--
sults in the following maximum
weight:

- max.
weight,

Distance, In feet (D): in
pounds

300 ......... ........... . .................................... 25

0 .... .... ............................ ..........
400 ........................
B00 .. °°°°°o•.......... I .........................

00 .. ................................... ........
800 .............................................
800 .............................1,000........ .
1,100 ............. ............................
1,100 ........................ ;. .......................................
1,200 ........... ... .

1.300 ............................................ ........
1.400 ........ ...............................
1,500 ........ ; .... . ..... .........

1 ..... ....................
1.800 ................................. ............
1.900 ............. . . ............
2,000 . .............................-

2,500 .. .........
3,000 ...........................................................
3,500 ....................... I.- _

34
44

- 69
100

.136
. 178

225
,278

336
400
469
544
625
711
803
900

1,002
1,111
1.736
2,500
3.403

i
s  

Max.
weight,

Distance. in feet,(D): in
pounds

(Iv)

4000 . .......................................................... 4,44
4,500 . . . ............................. .. 5.625
5.000 .................................... ................ 6,944,

§ 817.67 Use of explosives: Seismographic
measurements.

(a) Where a seismograph is used to
monitor the yelocity of ground motion
and the peak particle velocity limit of
1 inch per second is not exceeded, the
equation in Section817.65(1) need not
be used. If that equation is not used
by the person conducting underground
mining activities, a seismographic
record shall be obtained for each shot.

(b) The use of a modified equation
from that specified in Section
817.65(1), to determine maximum
weight 'of explosives per delay for
blasting operations at a particular site,
may be approved by the regulatory au-
thority, on receipt of a petition accom-.
panied by reports including seismo-
graph records of test blasting on the
site. tIn no case shall the regulatory
authority approve the .use of a modi-
fied equation where the peak particle
velocity of 1 inch per second required
in Section 817.65(i) would be exceeded.

(c) The regulatory authority may re-
quire- a seismograph record of any or
all blasts and may specify the location
at -which such measurements are
taken.
§817.68 Use of explosives: Records of

blasting operations.
A record of each blast, including

seismograph reports, shall be retained
for at least 3 years and shall be availa-,
ble for inspection, by the regulatory
authority a nd the public on request.'
The record-shall contain the following
data:

(a) Name of the operator conducting
the blast. "

(b) Location, date, and time of blast.
(c) Name, signature, and 'license

number of blaster-in-charge.
(d) Direction and distance, in feet, to

the nearest dwelling, school, church,
or commercial or insitutional building
either-

(1) Not located-in the permit area; or
(2) Not owned nor leased by the

person who conducts the underground
mining activities.

(e). Weather -conditions, including
temperature, wind -direction, and ap-
proximate velocity.

(f) Type of material blasted.
(g) Number of holes; burden, and

spacing. ,
(h) Diameter and depth of holes.
(i) Types of explosives used.
(j) Total weight of explosives used.

(k) Maximum weight of explosives
detonated within any 8-millisecond
period.
- (1) Maximum number of holes deto-
nated within any 8-millisecond period.

(m) Initiation system.
(n) Type and length of stemming.
(o) Mats or other projtection used.
(p).Type of delay detonator and

delay periods used.
(q) Sketch of the delay pattern,
(r) Number *of persons in the blast-

ing crew.
(s) Seismographic records, where re-

quired, including the calibration signal
of the gaifi setting and -

(1) Seismograph reading, including
exact location of seismograph and its
distance from the blast;

(2) Name of the person taking the
seismograph reading; and

(3) Name of person and firm analyz-
ing the seismograph record.

§ 817.71 Disposal of underground develop.
ment waste and excess spoil: General
requirements.

(a) Underground development waste
and spoil not required to achieve the
approximate original contour and
which is not used as backfill shall be
hauled or conveyed to and placed in
designated disposal areas within a
permit area if the disposal areas are
authorized for such purposes n the
approved permit application in accord.
ance with Sections 817.71-817.74, The
material shall be placed in a controlled
manner to ensure-

(1) That leachate and surface runoff
from the fill will not degrade surface
or ground waters or exceed the efflu-
ent limitations of Section 817,42;

(2) Stability of the fill; and
(3) That the land mass designated as

the disposal area is suitable for recla-
mation and revegetation compatible
with the natural surroundings.

(b) The fill shall be designed using
recognized professional standards, cer-
tified by a registered professional engi-
neer, and approved by the regulatory
authority..

(c) All vegetative and organic materi-
als shall be removed from the disposal
area and the topsoil shall be removed,
segregated and stored or replaced In
accordance with Sections 817.21-
817.25. If approved by the regulatory
authority, organic material may be
used as mulch or may be included in
the topsoil to control erosion, promote
growth of vegetation, or increase the
moisture retention of the soil.

(d) Slope protection shall be pro-
vided to minimize surface erosion at
the site. Diversion design shall con-
form with the requirements of Section
816.43. All disturbed areas, including
diversion ditches that are not rip.
rapped, shall be vegetated upon com-
pletion of construction.
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(e) The disposal areas shall be locat-
ed on the most moderately sloping and
naturally stable areas available as ap-
proved by the regulatory authority. If
such placement provides additional
stability and prevents mass movement,
fill materials suitable for disposal shall
be placed upon or above a natural ter-
race, bench, or berm.

f) The fill materials shall be hauled
or conveyed and placed in horizontal
lifts in a controlled manner, concur-
rently compacted as necessary to
ensure mass stability and prevent
mass movement, covered, and graded
to allow surface and sub-surface drain-
age to be compatible with the natural
surroundings and ensure a long term
static safety factor of 1.5.
(g) The final configuration of the fill

must be suitable for postmining land
uses approved in accordance with Sec-
tion 817.133, except that no depres-
sions or impoundments shall be al-
lowed on the completed fill.

(h) Terraces may be utilized to con-
trol erosion and enhance stability if
approved by the regulatory authority
and consistent with Section 817.102(b).

i) Where the slope in the disposal
area exceeds iv:2.8h (36 percent), or
such lesser slope as may be designated
by the regulatory authority based on
local conditions, keyway cuts (excava-
tions to stable bedrock) or rock toe
buttresses shall be constructed to sta-
bilize the fill. Where the toe of the
spoil rests on a downslope, stability
analyses shall be performed in accord-

-ance with Section 784.19 to determine
the size of the rock toe buttressesor
keyway cuts..

(j) The fill shall be inspected for sta-
bility by a registered engineer or other
qualified professional specialist experi-
enced in the constrution of earth and
rockfill embankments at least quarter-
ly throughout construction, and
during the following critical construc-
tion periods: (1) removal of all organic
material and topsoil, (2) placement of
underdrainage systems, (3) installation
of surface drainage systems, (4) place-
ment and compaction of fill materials,
and (5) revegetation. The registered
engineer or other qualified profession-
al specialist shall provide to the regu-
latory authority a certified report
within 2 weeks after bach inspection
that the fill has been constructed as
specified in the design approved by
the regulatory authority. A copy of
the report shall be retained at' the
minesite.
(k) Coal processing waste shall not

be disposed of in valley or head-of-
hollow fills and may only be disposed
of with underground development
waste, or in other excess spoil fills, if
such waste Is-
(1) Placed in accordance with Sec-

tion 817.85;
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(2) Demonstrated to be non-toxic
and non-acid forming; and

(3) Demonstrated to be consistent
with the design stability of the fill.

(1) If the disposal area contains
springs, natural or manmade water-
courses, or wet weather seeps, an un-
derdrain system consisting of durable
rock shall be constructed from the wet
areas In a manner that prevents infil-
tration of the water into the spoil ma-
terial. The underdran system shall be
protected by an adequate filter and
shall be designed and constructed
using standard geotechnical engineer-
ing methods.
(m) The foundation and abutments

of the fill shall be stable under all con-
ditions of construction and operation.
Sufficient foundation investigations
and laboratory testing of foundation
materials shall be performed in order
to determine the design requirements
for stability of the foundation. Analy-
ses of foundation conditions shall in-
clude the effect of underground mine
workings, if any, upon the stability of
the structure.
(n) Underground development waste

and excess spoil may be returned to
underground workings only in accord-
ance with the disposal plans submitted
under 30 CFR 784.25 and approved by
the regulatory authority and MSHA.-

§ 817.72 Disposal of underground develop-
ment wast and excess spol Valley
fills.

Valley fills shall meet all of the re-
quirements of Section 817.71 and the
additional requirements of this Sec-
tion.

(a) The fil shall be designed to
attain a long term static factor of
safety of 1.5, based upon data obtained
from subsurface exploration, geotech-
nical testing, foundation design, and
accepted engineering analyses.

(b) A sub-drainage system for the fill
shall be constructed in accordance
with the following:.

(1) A system of underdrains con-
structed of durable rock shall meet
the requirements of Paragraph (b)(4)
ol this Section an&

(i) Be installed along *the natural
drainage system;

(ii) Extend from the toe to the head
of the fill; and

(l) Contain lateral drains to each
area of potential drainage or seepage.

(2) A filter system to ensure the
proper functioning of the rock under-
drain system shall be designed and
constructed using standard geotechni-
cal engineering methods.

(3) In constructing the underdrains,
no more than 10 percent of the rock
may be less than 12 inches In size and
no single rock may be larger than 25
percent of the width of the drain.
Rock used in underdrains shall meet
the requirements of Paragraph (b)C4)
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of this Section. The minimum size of
the main underdrain shall be:

Mintmum size
Predomi- of dmin. in

n=nt feet
Total amount of type oa1

IM materal material Width Height

Less than 1.000.000
yd 3 Sandstone 10 4

Do - Shale..... is 8
More than

1,000.000 yd'- Sandstone 15 a
Do - Sbiue.. 1 1

(4) Underdrains shall consist of non-
degradable, non-acid or toxic forming
rock such as natural sand and gravel,
sandstone, limestone, or other durable
rock that will not slake in water and
will be free of coal, clay, or shale.

(c) Underground development waste
and excess spoil shall be hauled or
conveyed and placed in a controlled
manner and concurrently compacted
as specified by the regulatory authori-
ty, in lifts no greater than four feet or
less if required by the regulatory au-
thority, to-

(1) Achieve the densities designed to
ensure mass stability;,

(2) Prevent mass movement;
(3) Avoid contamination of the rock

underdran or rock core; and
(4) Prevent formation of voids.
(d) Surface water runoff from the

area above the fill shall be diverted
away from the fill and into stabilized
diversion channels designed to pass
safely the runoff from the 100-year,
24-hour precipitation event or larger
event specified by the regulatory au-
thority. Surface- runoff from the fill
surface shall be diverted to stabilized
channels off the fill which will safely
pass runoff from a 100-year 24-hour
precipitation event. Diversion design
shall comply with the requirements of
Section 817.43(f).

(e) The tops of the fill and any ter-
race constructed to stabilize the face
shall be graded no steeper than lir207h
(5 percent). The vertical distance be-
tween terraces shall not exceed 50
feet.

(f Drainage shall not be directed
over the outslope of the filL

(g) The outslope of the fill shall not
exceed lr.2h (50 percent). The regula-
tory authority may require a flatter
slope.

§ 817.73 Disposal of underground develop-
ment waste and excess spoil: Head-of-
hollow fills.

Disposal of underground develop-
ment waste and excess spoil in the
head-of-hollow fill shall meet all
standards set forth in Sections 817.71
and 817.72 and the additional require-
ments of this Section.

(a) The fill shall be designed to com-
pletely fill the disposal site to the ap-
proximate elevation of the ridgeline. A
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rock-core chimney drain may be' uti-
lized instead of the subdrain and sur-
face diversion system required for
valley fills. If the crest of the fill is not
approximately at the same elevation
as the low pointof the adjacent ridge-
line, the fill- must be designed as speci-
fied in Section 817.72, with diversion
of runoff around the fill.

(b) The alternative rock-core chim-
ney drain system shall be designed and
ihcorporated into the construction of
head-of-hollow fills as follows:

(1) The fill shall have, along the ver-
tical projection of the main buried
stream channel or rill, a vertical core
of durable rock at least 16 feet thick
which shall extend from the toe of the
fill to the head of the fill, and from
the' base of the fill to the surface of
the 'fill. A system of lateral rock un-
derdrains shall connect this rock core
to each area of potential drainage or
seepage in the disposal area. Rocks
used in the rock aore and underdrains
shall meet the requirements of Section
817.72(b).

(2) A filter system to ensure the
proper functioning of the rock core
shall be designed and constructed
using standard geotechnical engineer-
ing methods.,

.(3) The grading may drain surface
water away from the outslope of the
fill and toward the rock core. The
mdxirmum slope of the top of the fll
shall be lv:33h (3 percent). Instead of
the requirements of Section 817.71(g),
a drainage pocket may be maintafied
at the head of the fill during and after
construction, to intercept surface
runoff and discharge the runoff
through or over the rock drain, if sta-
bility of the fill is not Impaired. In no

'case shall 'this pocket or sump have' a
potential for impounding more than
10,000 cubic feet of water. Terraces on
the fill shall be graded with a 3- to,5-
percent grade toward the fill and a 1-
percent slope toward the rock core.

(c) The drainage control system
shall be capable of safely passing the
runoff from a 100-year, 24-hour pre-
cipitation event or larger event speci-
fied b the regulatory authority.

§ 817.74 Disposal of underground develop-
ment waste and excess spoil: Durable
rock fills.. , -

In lieu of the requirements of 817.72'
and 817.73, the regulatory authority
may approve alternate methods for
disposal of hard rock spoil, including
fill placement by dumping in a single
lift, on a site specific basis, provided
the services of a registered profession-
al engineer experienced in the design
and construction of earth' and rockfill
embankments are utilized and pro-
vided the requirements "ofthis Section
and Section 817.71" are met. For this
Section, hard rock spoil shall be de-
fined as rockfill consisting 'of at least
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80 percent by volume of sandstone,
limestone, or other rocks that do not
slake in water. Resistance of the hard
rock waste or spoil to slaking shall be
determined by using the slake index
and slake durability tests in accord-
ance with guidelines and criteria es-
tablished by the regulatory authority.

(a) Waste or spoil is to be transport-
ed-and placed in a specified and con-
trolled manner which will ensure sta-
bility of the fill.

(1) The method of waste spoil place-
ment shall be designed to ensure mass
stability and prevent mass movement
in accordance with the additional re-
quirements of this Section.

(2) Loads of noncemented clay shale
and/or clay spoil in the fill shall be
mixed with hard rock waste spoil in a
controlled manner to limit on a unit
basis concentrations of noncemented
clay shale and clay in the fill. Such
materials will comprise no more than
20% of the fill volume as determined
by tests performed by a registered en"
gineer and approved by the regulatory
authority.

(b)(1) Stability analyses- shall be
made by the registered professional
engineer. Parameters used in the sta-
bility analyses shall be based on ade-
quate field reconnaissance, subsurface
investigations, including borings, and
laboratory tests.

(2) The embankment which consti-
tutes the valley fill or head-of-hollow
fill shall be designed "with the follow-
ing factors of safety:

Minimum
Case Design Condition factor of

safety

I... End of construction. ........... 1.5
II..... Earthquake ......................... 1.1

(c) The design of a head-of hollow
fill shall include an internal drainage
system which will ensure continued
free drainage of anticipated seepage
from precipitation and from springs or
wet weather seeps.

(1) Anticipated discharge from
springs and seepsand due to precipita-
tion shall be based on records and/or
field investigations to determine sea-
sonal variation., The design of the in-
ternal drainage system shall be based
on the maximum anticipated dis-
charge.

(2) All granular material used for
the drainage system shall be free of
clay and consist of durable particles
such as natural sands And gravels,
sandstone, limestone or other durable
rock which will not slake in water.(3) The internal drain shall be pro-
tected by a properly' designed filter
system.

(d) Surface water. runoff from the
areas adjacent to'and above the fill-
shall nqt be allowed to flow onto the
fill and shall be diverted into stabi-

lized channels which are designed to
safely pas the runoff from a 100-year,
24-hour precipitation event. Diversion
design shall comply with the require-
ments of Section 817.43(f).

(e) The top surface of the completed
fill shall be graded such that the final
slope after settlement will be no steep-
er than lv:20h (5 perceit) toward
properly designed drainage channels
in natural ground along the periphery
of the fill. Surface runoff from the top
surface of the fill shall not be allowed
to flow over the outslope of the fill.

(f) Surface runoff from the outslope
of the fill shall be diverted off the fill
to properly designed channels which
will safely pass a 100-year, 24-hour
precipitation event. Diversion design
shall comply with the requirements of
Section817.43(f).

(g) Terraces shall be constructed on
the outslope if required for control of
erosion or for roads included in the ap-
proved postmining land use plan. Ter-
races shall meet the following require.
ments:

(1) The slope of the outslope be-
tween terrace benches shall not
exceed lv:2h (50 percent).

(2) To control surface runoff, each
terrace bench shall be graded to a
slope of lv:20h (5 percent) toward the
embankment. Runoff shall be collect-
ed by a ditch along the intersection of
each terrace bench and the outslope.

(3) Terrace ditches shall have a 5
percent slope toward the channels
specified in Paragraph f) above,
unless steeper slopes are necessary In
conjunction with approved roads.

§ 817.81 Coal processing waste banks:
General requirements.

(a) All coal processing waste shall be
hauled or conveyed and placed in new
and existing disposal areas approved
by the regulatory authority for this
purpose. These areas shall be within a
permit'area. The disposal area shall be
designed, constructed and main.
tained-

(1) In accordance with Sections
817.71 and 817.72, this Section, and
Sections 817.82-817.88; and

(2) To prevent combtistlon.
(b) Coal processing waste materials

from activities located outside a
permit area, such as those activltles'at
other mines or abandoned mine waste
piles, may be disposed of in the permit
area only if approved by the regula-
tory authority. Approval shall be
based on a showing by the person who
conducts underground mining activi-
ties in the permit area, using hydrolo-
gic, geologic, geotechnical, physical,
and chemical analyses, that disposal of
these materials does not -

(1) Adversely affect water quality,
water flow, or vegetation;

(2) Create public health hazards or
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(3) Cause instability in the disposal
areas.

§ 817.82 Coal processing waste banks: Site
inspection.

(a) -All coal processing waste banks
shall be inspected, on behalf of the
person conducting underground

inng activities, by a qualified regis-
tered engineer or other person ap-
proved by the regulatory authority.

(1) Inspections shall occur at least
quarterly, beginning within 7 days
after preparation of the disposal area
begins. The regulatory authority may
require more frequent inspections
based upon an evaluation of the po-
tential danger to the health or safety
of the public and the potential harm
to land, air and water resources. In-
spections may -terminate when the
coal processing waste bank has been
graded, covered in accordance with
Section 817.85, topsoil has been dis-
tributed on the bank in accordance
with Section 817.24, or at such a later
time as the regulatory authority may
require.

(2) Inspections shall include such ob-
servations and tests as may be neces-
sary to evaluate the potential hazard
to human life and property, ensure
that all organic material and topsoil
have been removed and that proper
construction and maintenance are oc-
curring in accordance with the plan
submitted under 30 CFR 784.16-784.19
and approved by the regulatory au-
thority. ~

(3) The engineer or other approved
inspector shill consider steepness of

-slopes, seepage, and other visible fac-
tors which could indicate potential
failure, and the results of failure with
respect to the threat to human life
and property.

(4) Copies of the inspection findings
shall be maintained at the mine site.

(b) If any inspection discloses that a
potential hazard exists, the regulatory
authority shall be informed promptly
of the finding and of the emergency
procedures formulated for public pro-
tection and remedial action. If ade-
quate procedures cannot be formulat-
ed or implemented, the regulatory au-

* thority shall be notified immediately.
The regulatory authority shall then
notify the appropriate emergency
agencies that other emergency proce-
dures are required to protect the
public from the coal processing waste
area.

§8i7.83 Coal processing waste banks:
Water control measures.

(a) A properly designed sub-drainage
system shall be provided, which
shall-

(1) Intercept all ground water
sources;

(2) Be protected by an adequate
filter, and

(3) Be covered so as to protect
against the" entrance of surface water
or leachate from the coal processing
waste.

(b) All surface drainage from the
area above the coal processing waste
bank and from the crest and face of
the waste disposal area shall be divert-
ed, in accordance with Section
817.72(d).

(c) Slope protection shall be pro-
vided to minimize surface erosion at
the site. All disturbed areas, including
diversion ditches that are not -rl-
prapped, shall be vegetated upon com-
pletion of construction.

(d) Discharges of all water from a
coal processing waste bank shall
comply with the 30 CFR 817.41,
817.42, 817.45-817.46, 817.52, and
817.55.

§817.85 Coal processing waste banks:
Construction requirements.

(a) Coal processing waste banks shall
be constructed in compliance with 30
CFR 817.71 and 817.72, except to the
extent the requirements of those Sec-
tions are specifically varied in this Sep-
tion.

(b) Coal processing waste banks
shall have a minimum static factor of
safety of 1.5.

(c) Compaction requirements during
construction or modification of all coal
processing waste banks shall meet the
requirements of this paragraph, In-
stead of those specified in Section
817.72(c). The coal processing waste
shall be -

(1) Spread in layers no more than 24
inches in thickness; and

(2) Compacted to attain 90 percent
of the maximum dry density in order
to prevent spontaneous combustion
and to provide the strength required
for stability of the coal processing
waste bank. Dry densities shall be de-
termined if accordance with the
American Association of State High-
way and Transportation Officials
(AASHTO) Specification T99-74
(Twelfth Edition) (July 1978) or an
equivalent method. AASHTO T99-74 Is
hereby incorporated by reference as it
exists on the date of adoption of this
Part. Notices of changes made to this
publication will be periodically pub-
lished by OSM in the FnmRLREars-
TER AASHTO T99-74 is on file and
available for inspection at the OSM
Central Office, U.S. Department of
the Interior, South Interior°Bulding
Washington, D.C. 20240, at each OSM
Regional Office, District Office, and
Field Office, and at the central office
of the applicable state regulatory Au-
thority, if any. Copies of this publica-
tion may also be obtained by writing
to the above locations. A copy of this
publication will also be on file for
public inspection at the FEDEaAL REG-
LsTr LIbrary, 1100 'L" St., N.W.,

Washington, D.C. Incorporation by
reference provisions approved by the
Director of the FEERAL Rusma Feb-
ruary 7, 1979. The Director's approval
of this incorporation by reference ex-
pires on February 7, 1980.

(3) Variations may be allowed In
these requirements for the disposal of
dewatered fine coal waste (minus 28
sieve size) with approval of the regula-
tory authority.

(d) Following grading of the coal
processing waste bank, the site shall
be covered with a minimum of 4 feet
of the best available non-toxic and
non-combustible material, in accord-
ance ivlth 30 CFR 817.22(e), and in a
manner that does not impede flow
from subdrainage systems. The coal
-processing waste bank shall be revege-
tated in accordance with 817.111-
817.117. The regulatory authority may
allow less than 4 feet of cover material
based on physical and chemical analy-
ses which show that the requirements
of Section 817.111-817.117 will be met.

§ 817.86 Coal processing waste: Burning.
Coal processing waste fles shall be

extinguished by the person who con-
ducts the underground mining activi-
ties, in accordance with a plan ap-
proved by the regulatory authority
and the Mine Safety and Health Ad-
ministration. The plan shall contain,
as a minimum, provisions to ensure
that only those persons authorized by
the operator, and who have an under-
standing of the procedure to be used,
shall be involved in the extinguishing
operations.

§817.87 Coal processing waste: Burned
waste utilization.

Before any burned coal processing
waste or other materials or refuse is
removed from a disposal area, approv-
al shall be obtained from the regula-
tory authority. A plan for the method
of removal, with maps and appropriate
drawings to illustrate the proposed se-
quence of the operation and methods
of compliance with this Part, shall be
submitted to the regulatory authority.
Consideration shall be given in the
plan to potential hazards which may
be created by removal to persons
working or living in the vicinity of the
structure. The plan shall be certified
by a qualified engineer.

§ 817.88 Coal processing waste: Return to
underground workings.

Coal processing waste may be re-
turned to underground mine workings
only in accordance with the waste dis-
posal program approved by the regula-
tory authority and MSHA under 30
CFR 784.19 and 784.25.

§817.89 Disposal of non-coal wastes.
(a) Noncoal wastes including, but

not limited to, grease, lubricants,
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paints, flammable liquids, garbage,
abandoned mining machinery, timber
and other combustables generated
during underground mining activities
shall be placed and stored in a con-
trolled minner in a designated portion
of the permit area. Placement and
storage shall ensure that leachate and
surface runoff do not degrade surface
or ground-water, fires are prevented,
and that the area remains stable and
suitable for reclamation and revegeta-
tion compatible with the natural sur-
roundings.

(b) Final disposal of noncoal wastes
shall be in a designated disposal site in
the permit area. Disposal sites shall be
designed and constructed with appro-
priate water barriers on the 'bottom
and sides of the .designated site.
Wastes shall be routinely compacted
and covered to prevent combustion
and wind-born waste. When disposal is
completed, a minimum of 2 feet of soil
cover shall be placed over the site,
slopes stabilized, and revegetation ac-
complished in accordance with 30 CFR
817.111-817.117. Operation of the dis-
posal site shall be conducted in accord-
ance with all local, State, and Federal
requirements;

(c) At no time shall any solid waste
material be deposited at refuse em-
bankments or impoundment sites, nor
shall any solid waste disposal excava-
tion be placed within 8 feet of any coal
outcrop or coal storage area.

§ 817.91 Coal processing waste: Dams and
embankments: General i-equirements.

(a) Sections -817.91-817.93 apply to
dams and embankments, constructed
of coal processing waste dr intended to
impound coal processing waste, wheth-
er they were completed before adop-
tion of the regulatory program or are
intended to be completed thereafter.

(b) Waste shall not be used in the
construction of dams and embank-
ments unless it has been demonstrated
to the regulatory authority that the
stability of such a structure bonforms

- with the requirements of 30 .CFR
817.93(a). It shall also be demonstrat-
ed that the use of waste material shall
not have a detrimental effect on down-,
stream water quality or the environ-
ment due to acid seepage through the
dam or embankment. All demonstra-
tions shall be submitted to and ap-
proved by the regulatory authority.

§ 817.92 Coal processing waste: Dams and
embanknents: Site preparation.

Before coal processing waste Is
placed at a dam or embankment site-

(a) All trees, shrubs, grasses, and
other organic material shall be cleared
and grubbed fr6m the site, and all
combustibles shall be removed 'and
stockpiled in accordance with the re-
quirements of this Part; and -
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(b) Surface drainage that may cause
erosion to the embankment area or
the embankment features, whether
during construction or after comple-
tion, shall be diverted away from the
embankment by diversion ditches that
comply with the requirements of 30
CFR 817.43. Adequate outlets for dis-
charge from these diversions shall be
in accordance with 30 CPR 817.47. Di-
versions that are designed to divert
drainage from the upstream area away
from the impoundment area shall be
desIgned to carry the peak runoff
from a 100-year, 24-hour precipitation
event. The diversion shall be main-
tained to prevent blockage, and the
discharges.shall be in accordance with
30 CFR 817.47. Sediment control
measures shall be provided at the dis-
charge of each diversion ditch before
entry into natural watercourses In ac-
cordance with 30 CPR 817.41-817.46.

§ 817.93 Coal processing waste: Dams and
embankments: Design and construc-
tion.

- (a) The 'design of each dam and em-
bankment constructed of coal process-
ing waste or intended to impound such
waste shall comply -with the require
ments of 30 CMR 817.49(a)(5), (e), (f),
(g), (h), and (I) modified as follows.

(1) The design freeboard between
the lowest point on the embankment
crest and the maximum water eleva-
tion shall be at least 3 feet. The maxi-
mum water elevation shall be that de-
termined by the freeboard hydrograph
criteria contained in the U.S. Soil Con-
servation Service criteria referenced in
30 CFR 817.49.

(2) The dam and embankment shall
have- a minimum *safety factor of 1.5
for the partial pool with steady seep-
age saturation conditions, and the seis-
mic safety factor shall be at least 1.2.

(3) The dam or embankment founda-
tion and abutment6 shall be designed
to be stable under all conditions of
construction and operation of the Im-
poundment. Sufficient foundation-n-
vestigations and laboratory, testing
shall be performed to determine the
safety factors "of the dam or embank-
ment for all loadingconditions appear-
ing in Paragraph' (a)(2) of this Section
or the 'publications referred to in 30
CFR 817.49, and for all increments of
construction.

(b) Spillways and outlet works shall
be designed to provide adequate pro-
tection against erosion and corrosion.
Inlets shall be protected against block-
age.

(c) Dams or embankments construct-
ed of or impounding waste materials
shall be designed so that at least 90
percent of the water stored during the

-design precipitation event shall be re-
moved within a 10-day period.

§ 817.95 Air resources protection.
(a) Fugitive dust Each person who

conducts underground mining actlvl.
ties shall plan and employ fugitive
dust control measures as an Integral
part of site preparation, coal mining,
and reclamation operations. The regu-
latory authority shall approve the
control measures appropriate for use
in planning' according to applicable
Federal and State air quality stand-
ards, climate, existing air quality in
the area affected by mining, and the
available control technology.

(b) Control measures. The fugitive
dust control measures to be used, de-
pending on applicable Federal and
State air quality standards, climate,
existing air quality, size of the oper-
ation, and type of operation, shall in-
clude, as necessary, but not be limited,
to-

(1) Periodic watering of unpaved
roads, with the minimum frequency of
watering approved by the regulatory
authority;

(2) Chemical stabilization of un-
paved roads with proper application of
non-toxic soil cements or dust pallia-
tives;

(3) Paving of roads;
(4) Prompt removal of coal, rock,

soil, and' other dust-forming debris
from roads and frequent scraping and
compaction of unpaved roads to stabi-
lize the road su'rface;

(5) Restricting the speed of vehicles
to reduce fugitive duzt caused by
travel;

(6) Revegetating, mulching, or oth-
erwise stabilizing all areas adjoining
roads that are sources of fugitive dust:

(7) Restricting the travel of unau-
thorized vehicles on other than estab-
lished roads;(8) Enclosing, covering, watering, or
otherwise treating loaded haul trucks
and railroad cars, to reduce loss of ma-
terial to wind and spillage;

(9) Substituting of conveyor systems
for'haul trucks and covering of con-
veyor systems when conveyed loads
are subjected to wind erosion;

(10) Minimizing the area of dis-
turbed land;

(11) Prompt revegetation of regrad-
ed lands;

(12) Use of alternatives for'coal-han-
dling methods, restriction of dumping
procedures, wetting of disturbed mate-
rials during handling, and compaction
of disturbed areas;

(13) Planting of special windbreak
vegetation at critical points In the
permit area.

(14) Control of dust from drillingo
using water sprays, hoods, dust collec-
tors, or.other controls;

(15) Restricting the areas to be
blasted at any one time to reduce fugi-
tive dust;
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(16) Restricting activities causing fu-
gitive dust, during periods of air stag-
nation;

(17) Extinguishing any areas of
burning or smoldering coal and peri-
odically inspecting for burning areas
whenever the potential for spontane-
ous combustion is high;

(18) Reducing the period of time be-
tween initially disturbing the soil and
revegetating or other surface stabiliza-
tion; and

(19) Restricting fugitive dust at spoil
and coal transfer and loading points
with water sprays, negative pressure
systems and baghouse filters, chemi-
cals, or other practices.

(c) Additional eas'ures. Where the
regulatory authority determines the
application of fugitive dust control
measures listed in Paragraph (b) of
this Section is inadequate, the regula-
"tory authority may require additional
measures and practices as necessary.

(d) Monitoring. Air monitoring
equipment shall be installed and moni-
toring shall be conducted in accord-
ance with the air quality monitoring
plan required under 30 CFR 784.26
and approved by the regulatory au-
thority.

§ 817.97 Piotection of fish, wildlife, and
related eivironmental values.

(a) Any person conducting under-
ground mining activities shall, to the
extent possible using the best technol-
ogy currently available, minimize dis-
turbances and adverse impacts of the
activities on fish, wildlife, and related
environmental values, and achieve en-
hancement of such resources where
practicable.

(b) A person who conducts under-
ground mining activities shall prompt-
ly report to the regulatory authority
the presence in the permit area of any
critical habitat of a threatened or en-
dangered species listed by the Secre-
tary, any plant or animal listed as
threatened or endangered by the
State, or any bald or golden eagle, of
which that person becomes aware and
which was not previously reported to
the regulatory authority by that
person.

(c) A person who conducts under-
ground mining activities shall ensure
that the design and construction of
electric power lines and other trans-
mission facilities used for or incidental
to the underground mining activities
on the permit area shall be designed
and constructed in accordance with
the guidelines set forth in 'Environ-
mental Criteria for Electric Transmis-
sion System' (USD1, USDA (1970)), or
in alternative guidance manuals ap-
proved by the regulatory authority.
Distribution lines -shall be designed
and constructed in accordance with
REA Bulletin 61-10 TPowerline Con-
tacts by Eagles and Other Large Birds'

or In alternative guidance manuals ap-
proved by the regulatory authority.
For informational purposes, these two
documents are available at the OSM
Office, U.S. Department of the Interi-
or, South Interior Building, Washing-
ton, D.C. 20240, at each OSM Regional
Office, District Office and Field
Office, and at the central office of the
applicable state regulatory authority,
if any.

(d)' Each person who conducts un-
derground mining activities shall to
the extent possible using the best
technology currently available-

(1) Locate and operate haul and
access roads so as to avoid or minimize
impacts to important fish and wildlife
species or other species protected by
State or Federal law;,

(2) Fence roadways where specified
by the regulatory authority to guide
locally important wildlife to roadway
underpasses or overpasses and con-
struct the necessary passages. No new
barrier shall be located In known and
important wildlife migration routes.

(3) Fence, cover, or use other appro-
priate methods to exclude wildlife
from ponds which contain hazardous
concentrations of toxic-forming mate-
rials;1 (4) Restore, enhance where practica-
ble, or avoid disturbances to habitats
of unusually high value for fish and
wildlife;

(5) Restore, enhance where practica-
ble, or maintain natural riparian vege-
tation on the banks of streams, lakes,
and other wetland areas;

(6) Afford protection to aquatic com-
munities by avoiding stream channels
as required in Sections 817.57 and
817.126 or restoring stream channels
as required In Section 817.44.

(7) Not use persistent pesticides on
the area during underground mining
and reclamation activities unless ap-
proved by the regulatory authority;

(8) To the extent possible prevent,
control, and suppress range forest and
coal fires which are not approved by
the regulatory authority as part of a
management plan.

(9) I fish and wildlife habitat is to
be a primary or secondary postmining
land use, the operator shall, in addi-
tion to the requirements of 30 CFR
816.111-816.11"7-

(1) Select plant species to be used on
reclaimed areas, based on the follow-
ing criteria-

(A) Their proven nutritional value
for fish and wildlife;

(B) Their uses as cover for fish and
wildlife; and

(C) Their ability to support and en-
hance fish and wildlife habitat after
release of bonds; and

(H) Distribute plant groupings to
maximize benefit to fish and wildlife.
Plants should be grbuped and distrib-
uted in a manner which optimizes
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edge effect, cover, and other benefits
for fish and wildlife;

(10) Where cropland is to be the al-
ternative postining land use on lands
diverted from a fish and wildlife pre-
mining land use, and crop manage-
ment practices, intersperse the fields
with trees, hedges of fence rows
throughout the harvested area to
break up large blocks of monoculture
and to diversify habitat types for birds
and'other animals; and

(11) Where the primary land use is
to be residential, public service, or in-
dustrial land use, intersperse re-
claimed lands with greenbelts, utiliz-
ng species of grass, shrubs and trees
useful as food and cover for birds and
small animals.

§ 817.99 Slides and other damage.
At any time a slide occurs which

may have a potential adverse effect on
public, property, health, safety, or the
environment, the person who conducts
the underground mining activities
shall notify the regulatory authority
by the fastest available means and
comply with any remedial measures
required by the regulatory authority.

§ 817.100 Contemporaneous reclamation.
Reclamation fforts, Including, but

not limited to, backfilling, grading,
topsoil replacement and revegetation,
of all areas affected by surface oper-
ations shall occur as contemporane-
ously as practicable with mining oper-
ations.

§ 817.101 Bacdildling and gradinp General
requirements.

(a) Surface areas disturbed incident
to underground mining activities shall
be backfllled and graded in accordance
with the time schedule approved by
the regulatory authority as a condi-
tion of the permit,

(b) Eacklillng and grading (1) All
areas affected by surface operations
shall be returned to approximate origi-
nal contour. All spoil shall be trans-
ported, backfllled, and compacted
(where advisable to ensure stability or
to prevent leaching) and graded to
eliminate all highwals, spoil piles, and
depressions.

(2) Backfilled material shall be
placed to minnmiz adverse effectson
ground water, minimize oif-site ef-
fects, and support the approved post-
mining land use.

(3) The postmining graded slopes
need not be uniform.

(4) Cut-and-fiM terraces may be used
only in those situations expressly iden-.
tiffled in Section 817.102.

§ 817.102 Backf'lIlng and grading. General
grading requirements.

(a) The final graded slopes shall not
exceed in grade either the approxi-
mate premining slopes, or any lesser
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slopes approved by the regulatory au-
thority based op,-consideration of soil,
climate, or oth6r characteristics of the
surrounding area. Postmining final
graded slopes need not be uniform but
shall approximate the general nature
of the premining topo raphy. The re-
quirements of this Section may be
modified by the regulatory authority
where the underground mining activi-
ties are reaffecting previously mined
lands that have not been restored to
the standards of this Part and suffi-
cdent spoil is not available to otherwise
comply with this Section. The person
who conducts underground mining ac-
tivitles shall, at a minimum-

(1) Retain all overburden and spoil
on the solid portion of existing or new
benches; and -

(2) Backfill and grade to the most
moderate slope possible, to eliminate
the highwall which -doeg not exceed
either the angle of repose or such
lesser slope as is necessary to achieve a
minimum static safety factor of 1.3. In
all cases the bighwall shall be elimi-
nated.

(b) On approval by, the regulatory
authority and In order to conserve soil
moisture, ensure stability, and control
erosion on final graded slopes, cut-
and-fill terraces may be allowed, if the
terraces are compatible with the ap-
proved postmining land use and, are
appropriate substitutes for construc-
tion of lower grades on the reclaimed
lands. The terraces shall meet the fol-
lowing requirements:

(1) The width of the individual ter
race bench shall not exceed 20 feet,,
unless specifically approved by the
regulatory authority, ag necessary for
stability, erosion control, or roads in-
cluded, in the approved .postmining
land use plan.

(2) The vertical distance. between
terraces shall be as specified by ther
regulatory authority, to prevent exces-
sive erosion and to provide long-term
stability.

(3) The slope of the terrace outslope
shall not exceed Iv:2h (50 percent).
Outslopes which exceed Iv:2h (50 per-
cdnt) may be approved, if they have a
minimum static safety factor of more
than 1.3 provide adequate control over
erosion, and closely resemble the sur-
face-configuration ofthe land lirior1o
mining. In no case may highwalls be
left as part of terraces.

(4) Culverts and underground rock
drains shall be used on the .terrace
only when approved by the regulatory,-
authority. *

(c) Small depressions may be con-,
structed, if they-

(1) Are approved by the regulat6ry
authority to minimize erosion, con-:
serve soil moisture or promote vegeta-
tion;

(2) Do. not restrict normal access;,
and -

(3) Are not inappropriate substitutes
for lower grades on the reclaimed
lands.

(d) All underground mining activi-
ties on slopes above 20 degrees, or on
lesser slopes that the regulatory au-
thority defines as steep slope, shall
meet the provisions of 30 CFR Part
826.

(e) All final grading, preparation of
overburden before replacement of top-
soil, and placement of topsoil shall be
done along the contour to minimize
subsequent erosion and instability. If
such grading, preparation or place-
ment along the contour is hazardous
to equipment operators, then grading,
preparation or placement in a direc-
tion -other than generally parallel to
the contour may be used. In all cases,
grading, preparation, or placement
shall be conducted in a manner which
minimizes erosion and provides a. sur-
face for replacement of topsoil -which
will minimize slippage.

§ 817.103 Backfilling and grading. Cover-
ing coal and acid- and toxic-forming
materials.

(a) Cover. (1) A person who conducts
underground -mining- activities shall
cover, with a minimum of 4 feet of the
best available non-toxic and non-com-
btfstible material, all exposed coal
seams remaining after mining and all
acid-forming materials, toxic-forming
materials, combustible materials, or
any other materials identified by the
regulatory authority as exposed, used,
or produced during mining.

(2) If necessary, these materials
shall be'treated to neutralize toxicity,
in order to prevent water pollutloh
and sustaiiied combustion and mini-
mize adverse effects on plant growth
and landuses. -. P

(3) Where necessary to protect
against upward migration of salts, ex-
posure by erosion, to provide an ade-
quate depth for plant growth, or to
otherwise meet -local conditions, the
regulatory authority shall specify
thicker amounts of cover using non-
toxic material.

(4) Acid-forming or toxic-forming
material shall not be buried or stored
in proximity to a drainage course so as
to cause or pose a threat of water pol-
lution..

(b) Stabilization. Backfilled mater,
als~shall be selectively hauled or con-
veyed, and compacted, wherever neces-
safy to prevent leaching of acid-form-
ing and toxic-forming materials into
surface or ground waters and wherev-
er necessary to ensure the stability of
backfilled materials. The method and
design specifications of compacting
material shall be approved by the reg-
ulatory authority before acid-fornilng
and toxic-forming :materials are cov-
ered.

§ 817.106 Regrading or stabilizing rills ap
gullies.

When rills or gullids deeper than 9
inches form in areas that have been
regraded and topsoiled, the rills and
gullies shall be filled, graded, or other-
wise stabilized and the area reseeded
or replanted according to Sections
817.111-817.117. The regulatory au-
thority shall specify that rills or gul-
lies of lesser size be stabilized, and the
area reseeded or replanted if the rills
or gullies are disruptive to the ap-
proved postminng land use or may
result in additional erosion and sedi-
mentation.

§817.111 Revegetation: General require-
ments.

(a) Each person who conducts under-
ground mining activities shall estab-
lish on all areas disturbed by surface
operations and.facilitIes diverse effec-
tive and permanent vegetative cover.'
For areas designated as prime farm-
land, the requirements of 30 CPR Part
823 shall apply.

(b) All revegetation shall be in com-
pliance with the plan submitted under
30 CFR 784.13 and 784.15, as approved
by the regulatory authority In the
permit, and carried out In a manner
that encourages a prompt vegetative
cover and recovery of productivity
levels °compatible with the approved
postmining land use.

(1) All disturbed lands, except, water
areas and surface areas of roads that
are approved as a part of the postmin-
ing land use, shall be seeded or plant-
ed to achieve a permanent'vegetative
cover of the same seasonal variety
native to the area of disturbed land.

(2) The vegetative cover shall be ca-
pable of self-regeneration and plant
succession.

(3) Vegetative cover shall be at least
equal in extent of cover to the natural
vegetation of the area.

(4) If both the premining and the
postmining land uses are cropland,
planting of the crops normally grown
will meet the requirements of Para-
graph (b)(1) of this Section.

§ 817.112 Revegetation: Use of Introduced
species.

Introduced species may be used if
approved by the regulatory authority
under the following conditions:

(a) After appropriate field trails
have demonstrated that the intro-
duced .species can establish a diverse,
effective, and permanent cover capa-
ble of achieving the approved postmin-
ing land use; or

(b) The species are necessary to
achieve a quick, temporary, and stabi-
lizing cover that aids. in controlling
erosion; and measures to establish per-
manent vegetation are included in the
approved plan;
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() The species are compatible with
the plant and animal species of the
region; and .
(d) The species meet the require-

ments of applicable State and Federal
seed or introduced species statutes,.
and are not poisonous or noxious.

§,817.113 Revegetation: Tining.
Seeding and planting of disturbed

areas shall be- conducted during the
first normal period for favorable
planting conditions- after final prepa-
ration. The normal period for favora-
ble planting shal -be that planting
time generally accepted locally for the
type of plant mateials selected. When
necessary to effectively control ero-
sion, any disturbed are shall be
seeded, as contemporaneously as prac-
ticable, with a temporary cover of
small grains grasses, or legumes until
a permanent cover is, established.

§ 8171 Revegetation: Mulching and
other soil stabilizing practices.

(a) Suitable mulch or other soil sta-
bilizing practices shall be used on all
regraded and- topsoiled- areas to con-
trol erosion.lr to- promote germination-
of seeds- or to. increase the moisture
retention of the soil. The regulatory
authority may. on a case-by-case basis,
suspend the requirement for mulch if
the permittee can demonstrate that al-
_ternative procedures will achieve the
-requirements of 81T.116 and do not
cause or contribute to air or water pol-
lution

(b) Mulcbes shall be mechanically or
chemically anchored to the soil, sur-
face to assure effective protection of
the soil and vegetation when required
bythe regulatory authority.
(c) Annual grasses and grainsmay be

used alone, asrin situ mulch, or in con-
junction-with another mulch when the
regulatory authority determines they
will provide adequate soil erosion, con-
trol and will later be replaced by pe-
renniaI species approved for- the post-
mining landuse-
(d) Chemica soil stabilizers alone or

in combination_ with appropriate
mulches may be used in conjunction
with- vegetative covers approved, for
the postminingland use.

§ 81T.lI5 Pevegetatiom Grazing.
When the approved postmining land

use is range or pasture land, the re -
claimed land shalL, be used for live-
stock grazing at a, grazing capacity ap-
proved by the regulatory authority ap-
proximately equal to that for similar
non-mined lands, for at least the last
two full years of liability required
under Section 817.116(b).

§ 817.116 Revegetation: Standards for suc-
cess.

(a) Success of revegetation shall be
measured by techniques: approved by
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the regulatory authority after consul-
tation with appropriate State and Fed-
eral agencies. Comparison of ground
cover and productivity may be made
on the basis of reference areas or
through the use of technical guidance
procedures published by USDA or
USDI for assessing ground cover and
productivity. Management of the ref-
erence area, if applicable, shall be
comparable to that which is required
for the approved postmining land use
of the mine plan area.

(b)(1) The ground cover and produc-
tivity of living plants on the revegetat-
ed area shall be equal to the ground
cover and productivity of living plants
on the approved- reference area. or to
the standards, In. other technical
guides approved by the Director for
use in the regulatory program. The
period of extended responsibility
under the performance bond require-
ments of Subchapter 3 initiates when
ground cover 'equalz the approved
standard after the last year of aug-
mented seeding, fertilizing, irrigation.
or other work which ensures success
in-

(i) Areas of more than 26.0 Inches
average annual precipitation; and con-
tinues for not less than five years.
Ground cover and productivity shall
equal the approved standard for the
last two consecutive years of the re-
sponsibility period; or

(ii) Areas of less than or equal to
26.0 inches. average annual precipita-
tion; and continues for not less than
ten years. Ground cover and produc-
tlvityshall equal the approved stand-
ard-for the last two consecutive years.
of the responsibility period.

(2) For purposes of Paragraph (blD
of this Section, the average annual
precipitation can- be determined
either-

(I) By interpolation, using standard
techniques, from 'Mean Annual Pre-
cipitations,' Map. p. 97, The National
Atlas of the United States, US. De-
partment of the Interior, Geological
Survey, 1970; or from 'Climatic Atlas
of the United States." UZ.. Dept. of
Commerce, National Oceanic and At-
mospheric Adminitration. 1974; or
from long-term precipitation averages
from 'Climatological Data," U.S. Dept.
of Commerce National Oceanic and
Atmospheric Adminitration; or-from
officiairecords; or

(ii) Based on 10 years of continuous
and reliable precipitation records from
stations located in or adjacent to the
mine plan area-

(3) The ground cover and productiv-
ity of the revegetated area shall be
considered equal, if they are at least
90 percent of the ground cover and
productivity of the eference area with
90 percent statistical confidence, or
with 80 percent statistical confidence
on shrublands or ground cover and
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productivity are at least 90 percent of
the technical guide approved pursuant
to 30 CFP 817.116(b)(11 Exceptions
may be authorized by the regulatory
authority under the following stand-
ards:

(I) For previously mined areas that
were not reclaimed, to the require-
ments of this Subchapter, as a. mint-
mur the ground cover of living plants
shall not be less than can be supported
by the best available topsoil or other
suitable material in the reaffected
area, shall not be less than the ground
cover existing before "redisturbance
and shall be adequate to control ero-
sion;

(Ii) For areas to be developed for in-
dustrial or residential use less than 2
years after regrading Is completed, the
ground cover of living plants shall not
be less than required to control ero-
sion; and

(i) For areas to be used for crop-
land, succes in revegetatlon of crop-
land shall be determined on the basis
of crop production from: the mined
area as compared to the approved ref-
erence areas or other technical guid-
ance procedures Crop production
fron the mined area shall be equal to
or greater than that of the approved
standard-for the last two consecutive
growing seasons of the 5 or 10 yearlia-
bility period established in (bX1) of
this Section. The applcable 5 or 10
year period of responsibility for reve-
getation shall commence at the date of
Initial planting of the crop being
grown- Production shalnotbe consid-
ered equal if it Is lessthanv 90 percent
of the production of the approved
standard with 90 percent statistical
confidence-

(iv) On areas to be developed for fish
and wildlife management or forest-
land, successful vegetation shall be de-
termined on the basis of tree, shrub or
half-shrub stocking and ground cover
The tree, shrub or half-shrub, stocking
shall meet the standards described in
Section 817.117. The area seeded ta a
ground cover shall be considered ar-
ceptable if it is at least 70 percent of
the ground cover of the reference
areas with 90 percent stati tcal confi-
dence or if the ground cover is deter-
mined to be adequate to control ero-
sion by the regulatory authority. Sea-
tion 817.16(b) shall deterine the re-
sponsibil ty period and the frequency
of ground cover measurement

(c) The person who conducts under-
ground mining activities shalk

(1) Maintain any necessary fences
and proper management practices. aiid

(2) Conduct periodic measurements
of vegetation, soils, and water pre-
scribed or approved by the regulatory,
authority, to identify conditions
during the applicable period of liabili-
ty specified In Paragraph (b) of this
Section
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§ 817.117 Revegetation: Tree and shrub
stocking for forest land.

This Section sets forth forest re-
source conservation standards for re-
forestation operations to ensure that a
cover of commercial tree species, non-
commercial tree species, shrubs or half
shrubs, sufficient for adequate use of
available growing space, is -established
after underground mining activities.

(a) Stocking, ie. the number of
stems per unit area, will be used to de-
termine the degree to which space is
occupied by well distributed countable
trees, shrubs or half shrubs.

(1) Root crown or root sprouts over 1
foot in height shall count as one
toward meeting the stocking require-
ments. Where multiple stems occur
only the tallest stem will be counted.

(2) A countable tree or shrub means
a tree that can be used in calculating
the degree of stocking under the fol-
lowing criteria:

(1) the tree or shrub shall be in place
at least 2 growing seasons,

(11) the tree or shrub shall be alive
and healthy, and

(Iii) the tree or shrub-shall have at
least one third of its length in live
crown.

(3) Rock areas, permanent road and
surface water drainage ways on the re-
vegetated area shall not require stock-
ing.

(b) The following are the minimum
performance standards for areas
where commercial forest land is the.
approved postmining land use:

(1) The area shall have a minimum
stocking of 450 trees or shrubs per
acre.

(2) A minimtun of 75 percent of
countable trees or shrubs shall be
commercial trees species,

(3) The number of trees or shrubs
and the ground cover shall be deter-
mined using procedures described in
Section 817.116(b)(3)(iv) and
817.117(a) and the sampling method
approved by the regulatory authority;,
when the stocking is equal to or great-
er than 450 trees or shrubs per acre
and there is acceptable groundcover,
the 5 or 10 year responsibility period
required in Section 816.116(b) shall
begin.

(4) Upon expiration of the 5 or 10
year responsibility period and at the
time of request for bond release each
permittee shall provide documentation
showing that the stocking of trees and
shrubs and the groundcover on the re-
vegetated area satisfy Sections'
817.116(b)(3)(iv) and 817.117(c)(i).

(c) The following are the minimum
performance, standards for areas
where woody plants are used for wild-
life management, recreation, shelter
belts, or forest uses other than com-
mercial forest land:

(1) An 'inventory of ,trees, half-
shrubs and shrubs shall be conducted
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on established reference areas accord-
ing to methods approved by the regu-
latory authority. This inventory shall
contain but not be limited to-

(a) site quality,
(b) stand size,
(c) stand condition,
(d) site and species relations, and
(e) appropriate forest land utiliza-

tion considerations;
(2) The stocking of trees, shrubs,

half-shrubs, and the ground coyer es-
tablished on the revegetated area shall
approximate the stocking and ground
cover on the reference area and shall
utilize local and regional recommenda-
tions regarding species composition,
spacing and planting arrangement.
The stocking of live woody plants
shall be equal to or .greater than 90
percent of the-stocking of wood plants
of the same life form on the reference
area. When this requirement is met
and acceptable ground cover is
achieved, the 5 or I year responsibili-
ty period required in Section
817.116(b) shall begin.

(3) Upon expiration of the 5 or 10
year responsibility period and at the
time of request for bond release each

* permittee shall provide documentation
sh6wing that (i) the woody plants es-
tablished on the revegetated site are
equal to or greater than 90 percent, of
the stocking of live woody plants of
the same life form, of the approved
reference areas with 80 percent statis-
tical confidence and (ii) the ground-
cover on the revegetated area satisfies
Section 817.116(b)(3)(iv). Species di-
versity, seasonal variety and regenera-
tive capacity of the vegetatlofi of the
revegetated area shall be evaluated on
the basis of the results \which could
reasonably be expected using the reve-
getation methods described in the
mining and reclamation plan.

§ 817.121 Subsidence control: General re-
quirem'ents.

(a) Underground mining activities
shall be planned and conducted so as
to prevent subsidence from causing
material damage to the surface, to the
extent technologically and economi-
cally feasible, and so as to maintain
the value and reasonably foreseeable
use of surface lands. This may be ac-
complished by leaving adequate coal in
place, backfilling, or other measures to
support the surface, or by conducting
underground mining in a manner that
provides for planned and controlled
subsidence. Nothing in this Chapter
shall be construed to prohibit the
standard method of room and pillar
mining.

(b) The person engaged in under-
ground mining activities shall comply
with all provisions of the subsidence
control plan prepared pursuant to 30
CFR 784.20 and approved by the regu-
latory authority.

§ 817.122 Subsidence control: Public
notice.

The mining schedule shall be distrib-
uted by mail to all owners of property
and residents within the area above
the underground workings and adja-
cent areas. Each such person shall be
notified by mail at least six months
prior to mining beneath his or her
property or residence. The notification
shall contain, as a minimum:

(a) Identification of specific areas in
which mining will take place,

(b) Dates of mining activities that
could cause subsidence and affect spe-
cific structures; and

(c) Measures to be taken to prevent
or control adverse surface effects.'

§ 817.124 Subsidence control: Surface
owner protection.

(a) Each person who conducts under-
ground mining activities shall adopt
all measures approved by the regula-
tory authority under 30 CFR 784,20 to
reduce the likelihood of subsidence, to
prevent subsidence causing material
damage or reducing the value or rea-
sonably forseeable use of surface
lands, and to mitigate the effects of
any such damage or reduction which
may occur.

(b) Each p6rson who conducts un-
derground mining which results in
subsidence that "causes material
damage or reduces the value or rea-
sonably forseeable use of the surface
lands shall, with respect to each, sur-
face area affected by subsidence-

(1) Restore, rehabilitate, or remove
and replace each damaged structure,
feature or value, promptly after the
damage Is suffered, to the condition it
would be in If no subsidence had oc-
curred and restore the land to a condi.
tion capable of supporting reasonably
forseeable uses It was capable of sup-
porting before subsidence;

(2) Purchase the damaged structure
-or feature for Its fair market, pre-sub-
sidence value and shall promptly after
subsidence occurs, to the extent tech-
nologically and economically feasible,
restore the land surface to a condition
capable and appropriate of supporting
the purchased structure, and other
forseeable uses it was capable of sup-
porting before mining. Nothing in this
paragraph shall be deemed to grant or
authorize an exercise of the power of
condemnation or the right of eminent
domain by any person engaged in un-
derground mining activities; or

(c) Each person who conducts under-
ground mining activities will compen-
sate the owner of any surface struc-
ture in the full amount of the diminu-
tion in value .resulting from subsi-
dence, by purchase prior to mining of
a noncancellable, premium prepaid in-
surance policy or other means ap-
proved by the regulatory authority as
assuring before mining begins that
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payment will occur; indemnify every
person with an interest in the surface.
for all damages suffered as a result of
the subsidence; and, to the extent
technologically and economically fea-
sible, fully restore the land to a condi-
tion capable of maintaining reason-
ably forseeable uses which it could
support-before subsidence.

§ 817.126 Subsidence controlk Buffer
zones.

(a) Underground mining activities
shall not be conducted beneath or ad-
jacent to any perennial stream, or im-
poundment having a storage volume of
20 acre-feet or more, unless the regula-
tory authority, on the basis of detailed
subsurface information, determines
that subsidence will not cause material
damage to streams, water bodies and
associated structures. If subsidence
causes material damage, then meas-
ures will be taken to the extent tech-
nologically and economically feasible
to correct the damage and to prevent
additional subsidence from occurring.

-(b) Underground mining activities
beneath any aquifer that serves as a
significant source of water supply to
any public water system shall be con-
ducted so as to avoid disruption of the
aquifer and consequent exchange of
ground water between'the aquifer and
other strata. The regulatory authority
may prohibit mining in the vicinity of
the aquifer or may limit the percent-
age of coal extraction to protect the
aquifer and water supply.

(c) Underground mining activities
shall not be conducted beneath or in
close proximity to any public build-
ings, including but not limited to
churches, schools, hospitals,- court-
houses and government offices, unless'
the regulatory authority, on the basis
of detailed subsurface information, de-
termines that subsidence from -those
activities will not cause material
damage to these structures and spe-
cifically authorizes the mining activi-
ties.

(d) The regulatory authority shall
suspend underground coal mining
under urbanized areas, cities, towns,
and communities, and adjacent to in-
dustrial or commercial buildings,
major -impoundments or permanent
streams, if imminent danger is found
to inhabitants of the -urbanized areas,
cities, towns, or communities.
§ 817.131 Cessation of opemtions: Tempo-

rary.
(a) Each personfwho conducts under-

ground mining activities shall effec-
tively support and maintain all surface
access openings to underground oper-
ations, and secure surface facilities in
areas in which there are no current
operations, but operations are to be re-
sumed under an approved permit.
Temporary abandonment shall not re-

lieve a person of his or her obligation
to comply with any provisions of the
approved permit.

(b) Before temporary cessation of
mining and reclamation operations for
a period of thity days or more, or as
soon as It Is known that- a temporary
cessation will extend beyond 30 days.
each person who conducts under-
ground mining activities shall submit
to the regulatory authority a notice of
intention to cease or abandon oper-
ations. This notice shall include a
statement of the exact number of sur-
face acres and the horizontal and ver-
tical extent of sub-surface strata
which have been in the permit area
prior to cessation or abandonment, the
extent and kind of reclamation of sur-
face area which will have been accom-
plished, and Identification of the back-
filling, regrading, revegetation, envi-
ronmental monitoring, underground
opening closures and water treatment
activities that will continue during the
temporary cessation.

§ 817.132 Cessation of operations: Perrma-
nent.

(a) The person who conducts under-
ground mining activities shall close or
backfill or otherwise permanently re-
claim all affected areas, In accordance
with this Chapter and according to
the permit approved by the regulatory
authority.

(b) All surface equipment, struc-
tures, or other facilities not required
for continued underground mining ac-
tivities and monitoring, unless ap-
proved as suitable for the postmining
land use or environmental monitoring,
shall be removed and the affected
lands reclaimed,

§ 817.133 Postmining land use.
(a) GeneraL Surface land areas af-

fected by minink activities shall be re-
stored in a timely manner-

(1) To conditions that are capable of
supporting the use which they were
capable of supporting before any
mining;

(2) To higher or better uses achiev-
able under criteria and procedures of
this Section.

(b) Detennining-pre-mining use of
land. The premining uses of land to
which the postmining land use Is com-
pared shall be those uses which the
land previously supported, if the land
had not been previously mined and
had been properly managed.

(1) The postmining land use for land
that has been previously mined and
not reclaimed shall be judged on the
basis of thehighest and best use that
can be achieved and Is compatible with
surrounding areas,

(2) The postminlng land use for land
that has received Improper manage-
ment shall be judged on the basis of
the premining use of surrounding

lands that have received proper man-
agement.
* (3) If the premining use of the land
was changed within 5 years of the be-
ginning of mining, the comparison of
postmining use to premining use shall
include a comparison with the historic
use of the land as well as Its use imme-
diately preceding mining.

(c) Prior to the release of lands from
the permit area in accordance with 30
CPR 807.12(c) the permit area shall be
restored, in a timely manner, either to
conditions capable of supporting the
uses they were capable of supporting
before any mining or to conditions ca-
pable of supporting approved alterna-
tive land uses. Alternative land uses
may be approved by the regulatory au-
thority after consultation with the
landowner or the land management
agency having jurisdiction over the
lands, if the following criteria are met:

(1) The proposed postmninng land
use is compatible with adjacent land
use and, where applicable, with exist-
ing local, State, or Federal land -use
policies and plans;, a written statement
of the views of the authorities with
statutory responsibilities for land use
policies and plans shall have been sub-
mitted to the regulatory authority
within 60 days of notice by the regula-
tory authority before underground
mining activities begin. Any required
approval of local, State, or Federal
land management agencies, including
any necessary zoning or other changes
required for the land use, shall have
been obtained and shall remain valid
throughout the underground mining
activities.

(2) Specific plans shall-be piepared
and submitted to the regulatory au-
thority which show the feasibility of
the postmining land use as related to

.projected land use trends and markets
and that include a schedule showing
how the proposed use will be devel-
oped and achieved within a reasonable
time after mining and be sustained.
The regulatory authority may require
appropriate demonstrations to show
that the planned procedures are feasi-
ble, reasonable, and integrated with
mining and reclamation, and that the
plans will result In successful reclama-
tion.

(3) Provision of any necessary public
facilities shall be ensured as evidenced
by letters of commitment from parties
other than the person who conducts
underground mining activities, as ap-
propriate, to provide . them in a
manner compatible with the plans
submitted under 30 CPR 784.15. The
letters shall be submitted to the, regu-
latory authority before underground
mining activities begin.

(4) Specific and feasible plans are
submitted to the regulatory authority
which show that financing and attain-
ment and maintenance of the postmin-
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Ing land use are feasible and, if appro-
priate, are supported by letters of
commitment from parties other than
the person who conducts the under-
ground mining activities.

(5) Plans for the. postmining land
use shall have been designed under
the general supervision of a registered
professional engineer, or other appro-
priate professional, who will ensure
that the plans conform to applicable
accepted standards for adequate land
stability, drainage, vegetative cover,
and esthetic design appropriate for
the postmining use of the site.

(6) The proposed use or uses will nei-
ther present actual or probable hazard
to public health or safety nor will they
pose any actual or probable threat of
water floi diminution or pollution.

(7) The use or uses willnot involve
unreasonable delays in reclamation.

(8) Necessary approval of measures
to prevent or mitigate adverse effects
on fish, wildlife, and related environ-
mental values and threatened or en-
dangered plants shall have been ob-
tained from the regulatory authority
.and" appropriate State and' Federal
fish and wildlife management agencies
have been provided a 60-day period in
which to review the plan before under-
ground mining activities, begin.

(9) Proposals to change premingn
land uses of range, fish and wildlife
habitat, forest land, hayland, or pas-
ture to a postmining, cropland- use,
where the cropland would require con-
tinuous maintenance such as seeding,
plowing, cultivation,, fertilizatioh, 'or
other similar practices to be practica-
ble or to comply with applicable Fed-
eral, State, and local laws, have been

'reviewed by the regulatory authority
to ensure that-

(1) There is a firm written commit-
ment by the person who conducts un-
derground mining activities or by the
landowner or land manager to provide
sufficient crop management after re-
lease of applicable performanc6 bonds
under Subchapter J. and Sections
817.111-817.117, to assure that the pro-
posed postmining cropland use re-
mains practical and reasonable;

(ii) There is sufficient water'availa-
bl and- committed to maintain crop
production; and

(Ill) Topsoil quality and depth are
sufficient-to support the proposed use.

§ 817.150.oalai-Class I: General.
(a) Each:person-who conducts under-

ground mining-;activities shall design,
construct, or reconstruct, utilize, and
maintain-'Class. I Roads and restore
the area to.meet the requirements of
30 CFR 816U51-816.156 and to control
or minimize erosion and siltation, air
and water..pollution, and damage to
public or private property.

(b) To the extent possible using the
best technology currently available,
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Class I Roads shall not cause damage
to fish, wildlife, and related environ-
mental values and shall not cause ad-
ditional contributions 'of suspended
solids to streamflow or to runoff out-
side the permit area. Any such contri-
butions shall not be in excess of limi-
tations of State or Federal law.

(c) All Class I Roads shall be re-
moved and the land affected regraded
and revegetated in accordance with
the requirements of 30 CFR 817.156
unless-

(1) Retention of the road is ap-
prbved as part of the approved post-
mining land use or as bding nedessary
to control erosion adequately;

(2) The necessary maintenance is as-'
sured; and

(3) All drainage is controlled accord-
ing tb 30 CFR 817.153.

(d) (1) The -design and construction
or reconstruction of Class I' Roads
shall be certified by a registered quali-
fied professional engineer, in accord-

,ance with 30 CFR 817.151-817.154,
except to the extent that alternative
specifications are used. Alternative
specifications may be used only after
approval by the regulatory authority
upon a demonstration by a registered
qualified professional 'engineer that
they will result in performance equal
,to or better than that resulting from
Class I Roads complying with 30 CFR
817.151-817.156.

(2) The design shall incorporate the
demand for mobility and travel effl-
ciency, based on geometric criteria,
both horizontal anid vertical, appropri-
ate for the anticipated volume of traf-
fic and weight and speed of vehicles to
be used.

- § 817.151 Roads: Class I: Location.
(a) Class I Roadsshall be located, in-

sofar as possible, on ridges or on the
most stable available slopes to mini-
mize erosion.

(b) No part of any Class I Road shall
be located in the channel of an inter-
mittent or -perennial stream unless
specifically approved by the regula-
tory authority.
, (c) Stream fords are prohibited
unless they are specifically approved
by the regulatory authority as tempo-
rary routes during periods of construc-
tion. The fords shall not adversely
affect stream sedimentation or fish,
wildlife, and related environmental
values. All other stream crossings shall
be -made using bridges, culverts, or
other structdres designed, constructed,
and maintained to meet the require-
ments of 30 CFR 817.153.

(d) Class I Roads shall be located to
-minimize downstream sedimentation

and flooding.

§ 817.152 Roads: Class I: Design and con-
struction.

Class I Roads shall be designed and
constructed or reconstructed In com-
pliance with the following standards
in order to control subsequent erosion
and disturbance of the hydrologic bal-
ance:

(a) Vertical alinement. Except where
lesser grades are necessary to control
site-specific conditions, maximum road
grades shall be as follows:

(1) The overall grade shall not
exceed lv:10h (10 percent).

(2) The maximum pitch grade shall
not exceed lv:6.5h (15 percent).

(3) There shall be not more than 300
feet of pitch grade exceeding 10 per-
cent within any consecutive 1,000 feet
of Class I Roads, but n no case shall
there be any pitch grade over 15 per-
cent.

(b) Horizontal alinement. Class I
Roads shall have horizontal alinement
as consistent with the existing topog-
raphy as possible, and shall provide
the alinement required to meet the
performance standards of 30 CFR
817.150-817.156. The alinement shall
be determined In accordance with the
anticipated volume of traffic and
weight and speed of vehicles to be
used. Horizontal and vertical aline-
ment shall be coordinated to ensure
that one will not adversely affect the
other and to ensure that the road will
not cause environmental damage.

(c) Road cuts.
(1) Cut slopes shall not be steeper

than specifically authorized by the
regulatory authority which shall not
authorize slopes steeper than lv:1.5h
in unconsolidated materials or lv:0,25h
in rock, except that steeper slopes may
be specifically authorized by the regu-
latory authority if geotechnical analy-
sis demonstrates that a minimum
safety factor of 1.5 can be maintained.

(2) Topsoil or other materials suit-
able under 30 CFR 817.22 shall be
placed on all cut slopes of lv:l.Sh or
flatter to aid in establishing vegeta-
tion and to minimize erosion. Topsoil
depth shall be adequate to support
vegetation necessary to control ero-
sion.

(3) Temporary erosion-control meas-
ures shall be implemented during con-
struction to minimize sedimentation
and erosion until permanent control
measures can be established.

(d) Road embankments. Embank-
ment sections'shall be constructed in
accordance with the following provi-
sions:

(1) All vegetative material and top-
soil shall be removed from the em-
bankment foundation during construc-
tion to increase stability, and no vege-
tative material or topsoil shall be
placed beneath or in any Class I Road
embankment.
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(2) Where an embankment is to be
placed on side slopes exceeding lv:5h
(20 percent), the existing ground shall
be plowed, stepped, or, if in bedrock,
keyed in a manner which increases the
stability of the fill. The keyway shall
be-a minimum of 10 feet in width and
shall extend a minimum of 2 feet
below the toe of the fill.

(3) Material containing by volume
lss than 25 percent of rock larger
than 6 inches in greatest dimension
shall be spread in successive uniform
layers not exceeding 12 inches in
thickness before compaction.

(4) Where the material for an em-
bankment consists of large-size rock,
broken stone, or fragmented material
that makes placing it in 12-inch layers
impossible under Paragraph (d)(3) of
this Section, the- embankment shall be
constructed in uniform layers not ex-
ceeding in thickness the approximate
average size of the rock used, but the
layers shall not exceed 36 inches in
thickness. Rock shall not be dumped
in final position, but shall be distribut-
ed by blading or dozing in a manner
that will ensure proper placement in
the embankment, so that voids, pock-
ets, and bridging will be reduced to a
minimum The final layer of the em-
bankment shall meet the requirements
of Paragraph (d)(3) of this Section.

(5) Each layer of the embankment
shall be completed, leveled, and com-
pacted before the succeeding layer is
placed. Loads of material shall be lev-
eled as placed and kept smooth. The
successive layers shall be compacted
evenly by routing the hauling and lev-
eling equipment over the entire width
of the embankment. This procedure
shall be continued until no visible
horizontal movement of the embank-
ment material is apparent.

(6) Embankment layers shall be
compacted as necessary to ensure that
the embankment is adequate to sup-
port the anticipated volume of traffic
and weight and speed of vehicles to be
used. In selecting the method to be
used for placing embankment materi-
al, consideration shall be given in the
design to such factors as the founda-
tion, geological structure, soils, type of
construction, and equipment to be
used. A structural and foundation
analysis shall be performed to estab-
lish design standards for embankment
stability appropriate to the site. Publi-
cations of The American Association
of State Highway and Traffic Officers
(AASHTO), including AASHTO T-99,
T-180, T-91, and the modified
AASHTO test, or other specifications
generaly recognized by transportation
engineers as adequate for design of
highway embankments, shall be used
to determine the degree of compaction
required, on the basis of soil type and
the anticipated volume of traffic and
weight and speed of vehicles to be
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used. Compaction effort shall be ade-
quate to achieve the degree of compac-
tion required. No lift shall be placed
on a layer until the design density is
achieved throughout the layer.
AASHTO specifications such as T-99,
T-180, the modified AASHTO test, or
other comparable specifications ap-
proved by the regulatory authority
shall be used as guidelines for the de-
termination of the maximum dry den-
sity for granular materials.

(7) Material shall be placed in an
embankment only when Its moisture
content is within acceptable levels to
achieve design compaction.

(8) Embankment slopes shall not be
steeper than lv:2h, except that where
the embankment material Is a mini-
mum of 85 percent rock, slopes shall
not be steeper than lv:l.35h If It has
been demonstrated to the regulatory
authority that embankment stability
will result. Where rock embankments
are constructed they shall meet the re-
quirements of Paragraph (d)(4) of this
Section.

(9) The minimum safety factor for
all embankments shall be 1.25, or such
higher factor as the regulatory au-
thority may specify.

(10) The road surface shall be sloped
toward the ditch line at a minimum
rate of one-quarter inch per foot of
surface width, or crowned at a mini-
mum rate of one-quarter Inch per foot
of surface width as measured from the
centerline of the road.

(11) All material used in embank-
ments shall be suitable for use under
Paragraphs (d)C1)-48) of this Section.
The material shall be reasonably free
of organic material, coal or coal blos-
som, frozen materials, wet or peat ma-
terial, natural soils containing organic
matter, or any other material consid-
ered unsuitable by the regulatory au-
thority for use in embankment con-
struction.

(12) Excess or unsuitable material
from excavations, as defined In Para-
graph (d)(11) of this Section, shall be
disposed of in accordance with 30 CFR
817.71. Acid- and toxic-forming materi-
als shall be disposed of in accordance
with 30 CFR 817.48, 817.81, and
817.103.

(13) Acid-producing materials shall
be permitted for constructing embank-
ments for, only those Class I Roads
constructed or reconstructed on coal
processing waste banks and only if It
has been demonstrated to the regula-
tory authority that no additional acid
will leave the confines of the coal
processing waste bank. In no case shall
acid-bearing refuse material be used
outside the confines of the coal proc-
essing waste bank. Restoration of the
road shall be in accordance with the
requirements of 30 CPR 817.103-
817.117.
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(14) Topsoil or other materials suit-
able under 30 CFR 817.22 shall be
placed on all embankment slopes of
lv.l1.5h or flatter to aid in establishing
vegetation and to minimize erosion.
Topsoil material depth shall be ade-
quate to support vegetation and to
prevent erosion.

(15) Temporary erosion-control
measures shall be incorporated during
construction to control sedimentation

rand minimize erosion until permanent
control measures can be established.

(e) Topsoil removal Before initf-
ation of construction or reconstruction
of a Class I Road, topsoil and other
materials, as determined under 30
CFR 817.22, shall be removed from the
design roadbed, shoulders, and surface
where associated structures will be
placed, and shall be stored in accord-
ance with 30 CFR 817.23.

§ 817.153 Roads: Class : Drainage.
(a) General.
(1) Each Class I Road shall be de-

signed, constructed, or reconstructed,
and maintained to have adequate
drainage, using structures, such as, but
not limited to, dfches, cross drains,
and ditch relief drains. The water-con-
trol system shall be designed to safely
pass the peak runoff from a 10-year,
24-hour precipitation event or a great-
er event if required by the regulatory
authority.

(2) Sediment control shall comply
with 30 CFR 817.42 and 817.45.

(3) Vegetation shall not be cleared
for more than the width necessary for
road and associated ditch construc-
tion, to serve traffic needs and for util-
ities.

(b) Ditches.
(1) A ditch shall be provided on both

sides of a through-cut and on the
inside shoulder of a cut-and-fill sec-
tion, with ditch relief cross-drains
spaced according to grade. Water shall
be intercepted before reaching a
switchback or large fill and drained
safely away in accordance with this
Section. Water from a fill or switch-
back shail be released below the fill,
through conduits or in riprapped
channels, and shall not be discharged
onto the fill. Drainage ditches shall be
placed at the toe of all cut slopes
formed by the construction of roads.

(2) On flat sections of Class I Roads
where rolling topography is insuffi-
clent to provide natural ditch drain-
age, the road grade shall be undulated
to provide for free flow of water in the
ditch section. Road sections may be
constructed to elevate the road surface
above the original ground surface to
facilitate drainage.

(c) Culverts and bridges. (1)(i) Cul-
verts with an end area of 35 square
feet or less shall be designed to safely
pass the 10-year, 24-hour precipitation
event without a head of water at the
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entrance. Culverts with an end area of
greater than 35 square feet, and
bridges with spans of 30 feet or less,
shall be designed to safely pass the 20-
year, 24-hour - precipitation event.
Bridges with spans of more than 30
feet shall be designed to safely pass
the 190-year, 24-hour precipitation
event, or a larger event ai specified by
the regulatory authority.

(Ii) Drainage pipes and culverts shall.
be constructed to avoid plugging. or
collapse and erosion at inlets and out-
lets.

(il) Trash racks and debris basins
shall be installed in the drainage area
wherever debris from the drainage
area could impair the functions of
drainage and sediment-control struc-
tures.

(iv) All culverts shall be covered by
compacted fill to a minimum depth of
1 foot.

(v) Culverts shall be designed, con-
structed, and maintained to sustain
the vertical soll pressure, the passive
resistance of the foundation, and the
weight of vehicles to be used.

(2) Culverts for road surface drain-
age only, shall be constructed in ac-
cordance with the following*.

(I) Unless otherwise authorized or
required under Paragraphs (1l) or (iii)
of., this Section, culverts shall- - be
spaced as follows:

(A) Spacing shall not exceed -1,000
feet on grades of.0 to 3 percent. ,

(B) Spacing shall not exceed 800 feet
on grades of 3 to 6 percent.

(C) Spacing shall not exceed 500 feet
on grades of 6 tQ 10 percent.

(D) Spacing shall not exceed 300 feet
on grades of 10 percent or greater. ,

(i) Culverts at closer intervals than
the maximum in Paragraph (c)(2)(1) of
this Section shall be installed if re-
*quired by the regulatory' authority'as
appropriate for the erosive properties
of the soil or to accommodate flow
from small intersecting drainages. .

(ill), Culverts may be constructed at
greater intervals than the maximum
indicated in Paragraph (c)(2)(i) of this
Section if authorized by the regula-
tory authority upon a finding- that
greater -spacing will not increase eri:
sion.

(1v) Culverts shall cross the road -t
not less than a 30 degree angle down-
grade.

(v) Culverts may be designed to
carry less than the peak runoff from E
10-year, 24-bour precipitation event If
the ditch will not overtop and will
remain stable.

(vi) The inlet end shall be protected
by a rock headwall or other material
approved by the i egulatory- authority
as adequate protection against erosion
of the headwall. The' water shall be'
discharged below the toe of the fill
through conduits or in 'riprapped
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channels and shall not be discharged
onto the fill.

(d) Nitural drainage. Natural-chan-
nel drainageways shall not be altered
or relocated for road construction or
reconstruction without the prior ap-
proval of the-regulatory authority, in
accordance with 30 CFR 817.43 and
817.44. The regulatory authority may
approve alterations and relocations
only if-

(1) The natural-channel drainage is
not blocked;

(2) No significant damage occurs to
the hydrologic balance; and

(3) There is no adverse impact on ad-
joining landowners.

(e) Stream crossings. Drainage struc-
tures are required for stream channel
crossings. Drainage structures, shall
not affect the normal flow or gradient
of the stream, or adversely affect fish
migration and aquatic habitat or relat-
ed environmental values.

§ 817.154 , Roads: Class 1: Surfacing.
(a) Class I Roads shall be surfaced

with rock, crushed gravel, asphalt, oi
other material approved by the regula-
tory authority as sufficiently durable
for the anticipated volume of traffic
and weight andspeed of vehicles to be
used.

(b) Acid- or toxic-forming substances
shall not be used in road surfacing.

§ 817.155 Roads: Class 1: Maintenance.
(a) Class I Roads shall be main-

tained .in such a manner that the re-
quired or approved design standards
are met throughout the life of the
entire transportation facility including
surface, shoulders, parking and side
areas, approach structures, erosion
control devices, cut-and-fill sections,
and such traffic-control devices as are
-necessary for safe and efficient utiliza-
tion of the road.

-(b) Class I Road maintenance shall
include repairs to the road surface,
blading, filling of potholes, and re-
placement of gravel or asphalt. It shall
include revegetating, brush removal,
watering for dust control, and minor
reconstruction of road segments. as
necessary.

(c) Class I Roads damaged by cata-
strophic events';su~h as floods or
earthquakes shall not be used until re-
construction of damaged road ele-
ments. The reconstruction shall be
completed as soon as practicable after
the damage has occurred.

§ 817.156 Roads: Class I: Restoration.
(a) Unless the regulatory authority

approves retention of a Class I Road
as suitable for the approved postmin-
tig land use, -immediately after the
road is no longer needed for oper-
ations,reclamation, or monitoring-

- (1) The road shall be closed to ve-
hicular traffic;

(2) The natural-drainage patterns
shall be restored;

(3) All bridges and culverts shall be
removed;

(4) Roadbeds shall be ripped,
plowed, and scarified;

(5) Fill slopes shall be rounded or re-
duced and shaped to conform the site
to adjacent terrain and to meet natu-
ral-drainage restoration standards;

(6) Cut slopes shall be shaped to
blend with the natural contour;

(7) Cross drains, dikes, and water
bars shall be constructed to minimize
erosion;

(8) Terraces shall be constructed as
necessary to prevent excessive erosion
and to provide long-term stability In
cut-and-fill slopes; and

(9) Road surfaces shall be covered
with topsoil in accordance with 30
CFR 817.24(b) and revegetated In ac-
cordance with 30 CFR 817.111-817.116,

(b), Unless otherwise authorized by
the regulatory authority, all road-sur-
facing materials shall be removed,
hauled or conveyed, and disposed of
under 30 CFR 817.89.

§ 817.160 Roads: Class II: General.
(a) Each person who conducts under-

ground mining activities 'shall design,
construct or reconstruct, utilize, and
maintain Class. II Roads and restore
the area-to meet the requirements of
30 CFR 817.161-817.166 and to control
or minimize erosion and siltation, air
and water pollution, and damage to
public or private 1roperty.

(b) To the extent possible using the
best technology currently available,
Class II Roads shall not cause damage
to fish, wildlife, and related environ-
mental values and shall not cause ad-
ditional contributions of suspended
solids to streamflow or to runoff out-
side the permit area. Any such contri-
butions shall not be in excess of lim-
tations of State or Federal law.

(c) All Class II Roads shall be re-
moved and the land affected regraded
and revegetated in accordance with
the requirements of 30 CFR 817.166,
unless-:-

(1) Retention of' the road is ap-
proved as part of the approved post-
mining land use or as being necessary
to control erosion adequately;

(2) The necessary maintenance Is as-
sured; and

(3) All drainage is controlled accord-
ing to 30 CFR 817.163.

(d) (1) Class II Roads shall be de-
signed and constructed in accordance
with 30 CFR 817.161-817.164 except to
the extent that alternative specifica-
tions are used. Alternative specifica-
tions may be used only after approval
by the regulatory authority upon a
demonstration by a qualified profeg--
sional engineer that they will result In
performance equal or better than that
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resulting from Class II Roads comply-
ing with 30 CFR 817.161-817.166.

(2) The design shall incorporate con-
sideration of the needs of the specific
uses of the road in addition to travel
efficiency. To the extent that the an-
ticipated volume of traffic or weight
or speed of vehicles to be used requires
higher standards than those set forth
in 30 CFR 817.161-817.166, such higher
standards shall be incorporated in the
design, construction or reconstruction,
and maintenance of Class fl Roads.

§ 817.161 Roads: Class 1h Location.
(a) Class II Roads shall be located,

insofar as possible, on ridges or on the
most stable available slopes to min-
mize erosion.

(b) No part of any Class II Road
shall be located in the channel of an
intermittent or perennial, stream
unless specifically approved by the
regulatory authority.

(c) Stream fords are prohibited
unless they are specifically approved
by the regulatory authority as tempo-
rary routes during periods of construc-
tion. The fords shall not adversely
affect stream sedimentation or fish,
wildlife, and related environmental
values. All other stream crossings shall
be made using bridges, culverts, or
other structures, designed, construct-
ed, and maintained to meet the re-
quirements of 30 CFR 817.163.

(d) Class II Roads shall be located to
minimize downstream sedimentation
and flooding.

§ 817.162 Roads: Class M- Design and con-
struction.

Class II Roads shall be designed and
constructed or reconstructed in com-
pliance with the following standards
in order to control subsequent erosion
and disturbance of the hydrologic bal-
ance;

(a) Vertical alinement. A continuous
grade with excessive cuts or embank-
ments shall be ayoided. Changes of
grade shall be made to conform as
closely as possible to the existing ter-
rain, and maximum road grades shall
be as follows:

(1) The overall grade shall not
exceed lv10h (10 percent).

(2) The pitch grade shall not exceed
Iv:6.5h (15 percent), for any consecu-
tive 1,000 feet.

(3) The pitch grade exceeding 15
percent shall not be longer than 300
feet within any consecutive 1,000 feet
of Class II Road.

(b) Horizontal alinement. Class II
Roads shall have horizontal alinement
as consistent with the existing natural
topography as possible, and shall pro-
vide the alinement required for the
performance standards of 30 CFR
817.160-817.166. The alinement shall
be determined in accordance with the
anticipated volume. of traffic and

weight and speed of vehicles to be
used. Horizontal and vertical aline-
ment shall be coordinated to ensure
that one will not adversely affect the
other and to ensure that the road will
not cause environmental damage.

(c) Road cuts. Cut slopes shall not be
steeper than specifically authorized by
the regulatory authority, which shall
not authorize slopes steeper than
1-v:1.5h in unconsolidated materials or
lv:0.25h in rock, except that steeper
slopes may be specifically authorized
by the regulatory authority if geotech-
nical analysis demonstrates that a
minimum safety factor of L5 can be
maintained.

(1) Topsoil or other materials suit-
able under 30 CFR 817.22 shall be
placed on all cut slopes of l.1.5h or
flatter to aid in establishing vegeta-
tion and to minimize erosion. Topsoil
depth shall be adequate to support,
vegetation necessary to minimize ero-
sion.

(2) Temporary erosion-control meas-
ures shall be implemented during con-
struction to minimize sedimentation
and erosion until permanent control
measures can be established.

(d) Road embankmenL. Embank-
ment sections shall be constructed, In
accordance with the following provi-
sions:

(1) All vegetative material and top-
soil shall be removed from the em-
bankment foundation to increase sta-
bility, and no vegetative material or
topsoil shall be placed beneath or in
any Class II Road embankment

(2) Where an embankment Is to be
placed on side slopes exceeding l.3h
(33 percent), the existing ground shall
be plowed, stepped, or if in rock, keyed
in a manner which increases the sta-
bility of the fill. The keyway shall be a
minimum of 10 feet In width and shall
begin at the toe of the fill. No material
shall be placed below the toe or be al-
lowed to slide below the toe. For
slopes of less than 1v.3h (33 percent),
the slopes shall be scarified to ensure
bonding of the embankment and natu-
ral material.

(3) Material containing by volume
less than 25 percent of rock larger
than 6 inches in greatest dimension
shall be spread in successive uniform
layers not exceeding 12 inches in
thickiiess before compaction.

(4) Where the material for an em-
bankment consists of large-size rock.
broken stone, or fragmented material
that makes placing in 12-inch layers
impossible under Paragraph (d)(3) of
this Section, the embankment shall be
constructed in uniform layers not ex-
ceeding in thickness the approximate
average size of the rock used, but the
layers shall not exceed 36 inches in
thickness. Rock shall not be dumped
in final position, but shall be distribut-
ed by blading or dozing In a manner
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that will ensure proper placement in
the mnbankment, so that voids, pock-
ets. and bridging will be reduced to a
minimum. The final layer of the em-
bankment shall meet the requirements
of Paragraph (d)(3) of this Section.

(5) Each layer of the embankment
shall be completed, leveled, and com-
pacted before the succeeding layer Is
placed. Embankment material shall be
leveled as placed and kept smooth.
The successive layers shall be com-
pacted evenly by routing the hauling
and leveling equipment over the entire
width of the embankment. This proce-
dure shall be continued until no visible
horizontal movement of the embank-
ment material is apparent.

(6) Compaction greater thanthat
specified In Paragraph (d)(5) shall be
performed to the extent necessary to
ensure stability.

(7) Material shall be'placed in an
embankment under moisture content
conditions which will permit compac-
tion and ensure proper soil cohesion.

(8) Embankment slopes shall not be
steeper than 1r.I.5, except that if the
embankment material is a minimum of
85 percent rock, slopes shall not be
steeper than 1v,,1.35h if It has been
demonstrated to the regulatory au-
thority that embankment stability will
result. Where rock embankments are
constructed they shall meet the re-
quirements of Paragraph (d)(4) of this
Section.

(9) The minimum safety factor for
all embankments shall be 1.25, or such
higher factor as the requlatory au-
thority may specify.

(10) The road surface shall be sloped.
sufficiently to prevent ponding of
water on the surface.

(11) All material used In embank-
ments shall be suitable for use under
Paragraphs (d)(1)-(8) of this Section.
The material shall be reasonably free
of organic material, coal or coal blos-
som, frozen materials, wet or peat ma-
terial or natural soils containing or-
ganic matter, or any other material
considered unsuitable for use in em-
bankment constructionby the regula-
tory authority.

(12) Excess or unsuitable material
from excavations, as defined In Para-
graph (d)(11) of this Section, shall be
disposed of in accordance with 30 CFR
817.71. Acid- and toxic-forming materi-
al shall be disposed of In accordance
with 30 CPR 817.48, 817.81 and
817.103.

(13) Topsoil or other material suit-
able under 30 CFR 817.22 shall be
placed on all embankment slopes of
1v.l.5h or flatter, to aid In establishing
vegetation and to minimize eroion.
Topsoil material depth shall be ade-
quate to support vegetation and to
minimize erosion.

(14) Temporary erosion-control
measures shall be incorporated during
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construction to control sedimentation
and mnimlze,erosion until permanent
control measures can be established.

(e) Topsoil removal. Before initi-
ation of construction or reconstruction
of a Class II Road, topsoil and, other
,materials, as determined under 30
CFR 817.22,shall be removed from the
design roadbed, shoulders, and sur-
faces where associated structures will
be placed, and shall be stored in, ac-
cordance with 30 CFR 817.23.

§ 817.163 Roads: Class II: Drainage.
(a) General
(1) Each Class II Road shall be de-

signed, constructed or reconstructed;
and maintained to have, adequate
drainage, using structures such as
ditches in wet areas, cross drains in
natural drainageways, surface dips,
and stream crossings. The water-con-
trol system shall be designed to safely
pass the peak runoff from a 10-year,.
24 hour precipitation event or a kreat-,
er event if required by the, regulatory
authority. - 1

(2) Sediment control shall comply
with 30 CFR 817.42 and 817.45.

(b) Ditches and alternative measures
for roadbed erosion control. Where re-
quired to minimize erosion on the
roadbed, ditches shall be designed and
constructed in accordance with 30
CFR 817.153(b). In wet areas or where
there Is free water such ditch sections
shall be required. For every segment
of a Class II Road without drainage*
ditches which comply with 3,0 CFR
817.153(b), drainage shall be provided
by surface dips. These drainage dips
shall be constructed as undulations-in
the roadway of sufficient height from
the hydraulic bottom to the top of the
dip to prevent water from running
down the surface of the road. Insloped
dips shall discharge into a culvert or
drop inlet. Oitsloped dips shall dis-
charge either onto thenatural ground
or,. onto embankments if a drain is
provided. The bottom of the dip shall,
be rock surfaced to prevent erosion;
Dip spacing shall be sufficient to mini-
mize erosion of the road surface.

(c) Culverts and bridges. ,
(1)(i) Culverts with an end area of 35

square feet or less shall be designed to:
'safely pass the 10-year, 24-hour pre-
cipitation event, without a head of
water at the entrance. Culverts with
an end area of greater than 35 square
feet, and bridges with spans of 30 feet-
or less, shall be designed to safely pass
the 20-year, 24-hour precipitation
event. Bridges' with spans of more,
than 30 feet shall be designed to safely
pass the 100-year, 24-hour precipita-
tion event or larger event as specified
by the regulatory.authority.

(I1) Drainage pipes and culverts shall
be constructed to avoid plugging or
collapse, and erosion at inlets andout-
lets.' - .. ... .
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(Wii) Culverts shall be covered by
compacted fill to a minimum depth of
1-foot.

(iv) Culverts shall be designed,-con-
structed, and maintained to sustain
the vertical-soil pressure, the passive
resistance of the road foundation, and
the weight of vehicles to be used.
,,(2) Culverts or dips for road surface

drainage only, shall be constructed in
accordance with the following:

(I) Unless otherwise authorized or
required under Paragraphs (i) or (1i)
of this Section, culverts and dips shall
be spaced as follows:

(A) Spacing shall not exceed 1,000
feet on grades of 0 to 3 percent.

(B) Spacing shall not exceed 600 feet
on grades of 3 to 6 percent.

(C) Spacing shall not exceed 400 feet
on grades of 6 to 10 percent.

(D) Spacing shall not exceed 200 feet
on grades of 10 percent or greater.
-(i) Surface dips or culverts at closer

intervals than the maximum indicated
in Paragraph (c)(2)(i) of this Section
shall be installed if required by the
regulatory authority as appropriate
for the erosive properties of the soil or
to accommodate flow from small inter-
secting drainages. -

(iiI) Surface dips or culverts may be
constructed at greater intervals than
the maximum indicated in Paragraph
(c)(2)(i) of this Section if authorized
by the regulatory authority upon a
finding that greater spacing will not
increase erosion.

-(iv) Culverts and the bottoms of
drainage dips shall cross the road at
not less than a 30 degree angle down-
grade.
(v.) A culvert may be designed to

carry less than the peak runoff from a
10-year, 24-hour precipitation event if
the: ditch will not- overtop and will
remain stable.

(vi) The' inlet end of all culverts
shall be protected by a rock headwall
or other material approved by the reg-
ulatory authority as adequate' protec-
tion against erosion of the headwall.
The water shall be discharged below
the toe of the fill, through conduits or
in riprapped channels and shall not be
dischargedl onto the fill.

(d) Natural drainage. Natural-chan-
nel drainageways shall not be altered
or relocated for road construction or
reconstruction without the prior ap-
proval, of the regulatory authority in
accordance with 30 CFR 817.43 and
817.44. The regulatory authority may
approve alterations and relocations
only if-

(I) The natural-channel drainage is
not blocked;

(ii) No significant degradation occurs
to the hydrologic balance; and

(iII) There is.no adverse impact .on
.,j4oining landowners.

(e) Stream crossings. Drainage struc-
.-tures are required.for stream-channel

crossings. Drainage structures shall
not affect the normal flow or gradient
of the stream, or adversely affect fish
migration or aquatic habitat or related
environmental values.

§ 817.164 Roads: Class If: Surfacing.
(a) Class II Roads shall be surfaced

with rock, crushed gravel, asphalt, or
other material approved by the regula-
tory authority as sufficiently durable
for the anticipated volume of traffic
and weight and speed of vehicles to be
used.

(b) Acid- or toxic-forming substances
shall not be used in road surfacing.

(c) Vegetation shall not be cleared
for more than the width necessary for
road and associated ditch construc
tion, to serve traffic needs and for util-
ities.

§ 817.165 Roads: Class 11: Maintenance.
(a) Class II Roads shall be main-

tained in such a manner that the re-
quired or approved design criteria are
met throughout the life of the facility
including surface and shoulders, park-
ing, side areas, approach structures,
erosion-control devices, and such traf-
fic-control devices as are necessary for
safe and efficient utilization.

(b) Class II Road maintenance shall
include basic custodial care as required
to protect the road investment and to
prevent damage to adjacent resources.
This includes maintenance to control
erosion, repair of structures and drain-
age systems, removal- of rocks and
debris, replacement of surface and res-
toration of the road prism.

§ 817.166 Roads: Class 11: Restoration.
-(a) Unless the regulatory authority
approves retention of a Class II Road
as suitable for the approved postmin-
Ing land use, immediately after a road
is no longer needed for operations, rec-
lamation, or monitoring-

(1) The road shall be closed to ve-
hicular traffic;

(2) The natural drainage patterns
shall be restored;

(3) All bridges and culverts shall be
removed;

(4) Roadbeds shall be ripped,
plowed, and scarified;

(5) Fill slopes shall be rounded or re-
duced and shaped to conform the site
to adjacent terrain and to meet natu-
ral drainage restoration standards;

(6) Cut slopes shall be reshaped to
blend with the natural contour;

(7) Cross drains, dikes, and water
bars shall be constructed to minimize
erosion;

(8) Terraces shall be constructed as
necessary to prevent excessive erosion
and to provide long-term stability in
cut-and-Ill slopes; and

(9) :Road surfaces -shall be covered
vwith topsoil in accordance 'with 30
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CFR 817.24(b) and revegetated in ac-
cordance with 30 CFR 817.lU-817116.

(b) Unless otherwise authorized by
the regulatory authority, all road sur-
facing materials shall be removed.
hauled or conveyed, and disposed of
under 30 CFR 817.89.

817.170 Roads: Class Ih: General.
(a) Each person who conducts under-

ground mining activities shall design,
construct, or reconstruct, utilize, and
maintain Class III Roads and- restore
the area to meet the requirements of
30 CFR 817.171-817.176 and to -control
or minimize erosion and siltation, air
and water pollution, and damage to
public or private property.

(b) To the extent possible using the
best technology currently available,'
Class IM Roads. hall not cause
damage to fish. wildlife, and related
environmental values and -hall not
cause additional contributions of sus-
pended solids to, streamflow or to
runoff outside the permit area- Any
such contributions shalt not be in
excess of limitations of State or Feder-
allaw.

(c) All Cass II Roads shall be com-
pletely removed and the land affected
regraded to the approximate original
contour and revegetated in accordance
with the requirements of 30 CFR
81T176 except where 30. CER
81-7171(g) shall apply-.

(d) To the extent. the anticipated
volume of traffic or weight or speed of
vehicles to be used requires higher
standards than thosm set forth in- 30
CER, 817.L71-817-175 such. higher
standards shall be Incorporated in the
design; construction, reconstruction or
maintenance of Class TRoads-

§817.17 Roads: Class III: Locatiom
- (a) Class IM Roads shall be located
on ridges or on the most stable availa-
bleslopes to minimize erosion.

(b) Xo part of any Class III Road
shall be located in the channel of an
intermittent or perennial stream
unless specifically approved by the

- regulatory authority.
(c) Stream. fords are prohibited

unless they are approved- by the regu-
latory authority as temporary routes
across, ephemeral or intermittent
streams that Will not adversely affect
stream sedimentation or fish, wildlife,
and related environmental values All
other stream crossings shall be made
using temporary bridges, culverts, or
other structures designed, constructed,
and maintained to meet the require-
ments of 30 CER 817.173-

(d) Class IE Roads shall be con-
structed to minimize downstrean-sedi-
mentatio-andflooding.

(e) Not later than the date a. permit
application is submitted to the regula-
tory authority for underground
mining activities for which a Class III

Road is proposed, the location of the
proposed road shall be clearly marked
inthcfleldby flags orstakes to enable
the regulatory authority to perform
onsite review.

Cf) Class MI Rtads shall not be locat-
ed in wet, steep, or unstable areas
where complete restoration under 30
CFR 817.176 cannot be accomplished.

(g) A *Class TEE Road may be con-
structed in the same- alinement as a
Class- I or Class II Road that is to be
constructed on the same location at a
later date. This may be permitted if
the requirements for the location of
the Class I or Cla TE Road are met,
and the construction begins within 6
months from. the time the Class ILE
Road is-constructed

§817.172 Roads: Class I Desigm and
co struction-

Field-design methods shall be uti-
lized for Class UI Roads.

(a) Vertical. alinement. Except where
lesser grades are necessary to control
site-specWc conditions, maximum road
grades shallbe as follows:

(i) The overall grade shall not
exceed lrClOIh (10 percent).

(ii) The maximum pitch grade shall
not exceed lv.5h (20 percent).

(iiI) There shall not be more than
1,000 consecutive feet of maximum
pitch grade.

(b) Horizontal alinemenL Class TEE
Roads may meander so as to avoid
large growths of vegetation and other
natural obstructions&

Cc) Road cuts. Sidecast construction
may be used.

(d) Road embankments- Compcton
on embankments: shall be required
only to the extent necessary to control
erosion and maintain the road.

(el Topsoil removal. Topsoil shall be
removed and stockpiled only where ex-
cavation: would require replacement of
material aul> redistribution of topsoil
for proper revegetation

§ 817173 Rads. Class UL Drainage.
(a) Gencral.
(1) Clas III Road drainage shall

consist of temporary culverts In flow-
ing streams, wet areas, and in ephem.-
eral channels as necessary to protect
the facility during Its life and to mini-
mize disturbance of the hydrologic
balance.

(2) Sediment control shall comply
with 30 CPR 817.42 and 817.45.

(b) Culverts and bridges-- Temporary
culverts shall be Installed for all flow-
ing- drainages and stream crossings.
Temporary culverts and bridges shall
be sized to safely pass the 1-year, 6-
hour precipitation event.

Cc) Natural drainage.. Natural chan-
nel drainageways shall not be altered
or relocated for the purposes of Clss
1I1 Road construction.

(d) Stream crossings. Temporary
drainage structures are required for
crossing permanent stream Drainage
structures shall not affect the normal
flow or gradient of the stream, ad-
versely affect fish migration and
aquatic habitat or related environmen-
tal values

§817.174 Roads Class BE Surfacng.
(a) Class MII Road surfaces shll be

adequate for the use of the road-
(b) Acid- or toxic-forming substances

shall not be used inroad surfacig
(c) Vegetation shall not be cleared

for more than the width necessary to
serve traffic needs and for utilities-

§ 817.175 Road= Class IE Maintenance
(a) Class III Road maintenance shall

be sufficient to ensure minimization of
erosionfor the life of the road

(b) Class TI Roads shallnotbe used
If climatic conditions are such that
usage may cause degradation of water
quality.

§ 81T.176 Roads: ls THiestoraffd
Immediately after a. Class HI Road

is no longerneeded for operations, rec-
lamation, ornmoitorfng-

(a) The road shalt be closed to ve-
hicular traffic

(b) The natural drainage patterns
shall be restored:

(c) All bridges andiculvexts shalbe
removed;
(d) Roadbeds shall be ripped.

plowed, and scarified; l
(e) FiM slopes shall be rounded or re-

duced and shaped to conform the site
to adjacent terrain and meet natural
drainage resoationstandards;

Wf) Cut slopes- shall be reshaped to
blend wilththe natural contour,
(g) Cross drains, ike and water

bars shal be constructed to control
erosion; and

(h) Road surface from. which top-
soil ha been removed. shal be covered
with topsoil In accordance with 3C
CPR 817.24(b), and, the surface shal
be revegetated in accordance with 30
CPR 817.111-817.116-

§ 817180 Other trnporation fteffife-
Railroad loops, spurs sidfs sur-

face conveyor systems, chutes, aerial
tramways, or other transport facilities
shall be designed, constructed or re-
constructed, and maintained, and the
area restored to-

(a) Prevent, to the extent possible
using the best technology currently
available-

(1) Damage to fish, wildlife and re-
lated environmental values; and,

(2) Additional contributions. of sus-
pended solids to streamflw- or runoff
outside the permit area. Any suck con-
tributions shall not be in excess of
limitations of State or Federal law;
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(b) Control and minimize diminution
or degradation of water quality and
quantity;,

(c) Control and minimize erosion
and siltation;

(d) Control and minimize air pollu-
tion; and

(e) Prevent damage to public or pri-
vate property.

§ 817.i81 Support facilities and utility in-
stallations.

(a) Support facilities required for, or
used incidentally to, the operation of
the underground mine, including, but
not limited to, mine buildings, coal-
loading facilities at or near the mine-
site, coal storage facilities, equipment-
storage facilities, fan buildings, hoist
buildings, preparation plants, sheds,
shops, and other buildings, shall be de-
signed, constructed or reconstructed,
and located to prevent or control ero-
sion and siltation, water pollution, and
damage to public or private pioperty.
Support facilities Shall be designed,
constructed or reconstructed, main-
tained, and used in a manner which
prevents, to the extent possible using
the best technology currently availa-
ble-

(1) Damage to, fish, wildlife, and re-
lated environmental values; and

(2) Additional contributions of sus-
pended solids to streamflow or runoff
outside the permit area. Any such con-
tributions shall not be in excess, of
limitations of State or Federal law.

(b) All underground mining activi-
ties shall~be conducted in a manner
which minimizes damage, destruction,
or disruption of services provided by
oil, gas, and water wells; oil, gas, and
coal-slurry pipelines; railroads; electric
and telephone lines; and water and
sewages lines which pass over, under,
or through the permit area, unless
otherwise approved by the owner of
those facilities and the regulatory au-
thority.

PART 818-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-CONCURRENT SURFACE
AND UNDERGROUND MINING

See.
818.1 Scope.
818.2 Objective.
818.4 Responsibilities.
818.11 Applicability.
818.13 Compliance with variance terms.
818.15 Additional performance standards.

Aunioarr: Sees. 102, 201, 501, 503, 504,
506, 508, 510. 515, 516, 517, Pub. L. 95-87,'91
Stat. 448, 449, 467, 470, 471, 473, 478, 486,
495 (30 US.C. 1202, 1211, 1251, 1253, 1254,
1256, 1258, 1565, 1266).

§ 818.1 Scope.
This Part sets forth the minimum

performance standards with which

RULES AND REGULATIONS

each person who combines surface
mining activities with underground
mining activities must comply under a
variance from the requirement that
reclamation efforts proceed as contem-
poraneously as practicable for specific
areas within the permit area.

§ 818.2 Objective. ,
The objective of this Part is to

ensure the maximum practicable re-
covery of coal resources and to avoid

-multiple disturbances of surface lands
or waters.

§ 818.4 Responsibilities.
(a) The regulatory authority shall

review and grant or deny requests for
variances from the requirement that.
reclamation efforts proceed as contem-
poraneously as practicable, in accord-
ance with 30 CFR 785.18 and this Part.

(b) The person who conducts com-
bined surface and underground mining
activites shall comply with the provi-
sions of this Part.

§ 818.11 Applicability.
A variagnce under this Part applies

only tojthose specific areas within the
permit area that the person conduct-
ing combined surface and under-
ground mining activites has shown to
-be necessary for implementing the
proposed concurrent operations and
that the regulatory authority has ap-
proved In the permit under 30 CFR
785.18. The variance is effective for
any particular portton of the permit
area only for the time necessary to fa-
cilitate the authorized underground
mining activities.

§ 818.13 Compliance with variance terms.
(a) Each person who conducts oper-

ations under a variance issued under
30 CFR 785.18 shall comply with all
applicable requirements of this Sub-
chapter and the regulatory program,
except to the extent that-(1) A delay in compliance with these
requirements is specifically authorized
by the variance issued under the
permit; and

(2) The delay in compliance is neces-
sary to achieve the purposes for which
the variance was granted. ,

(b) Each person who conducts activi-
ties under a variance Issued under 30
CER 785.18 shall comply with each re-
quirement of the variance as set forth
in the jbermit.

§ 818.15 Additional performance stand-
ards:

In" addition to the requirements of
30 CFR 816 and 817, each person who
conducts combined surface and under-
ground mining activites shall comply
with the following

(a) A 500-foot barrier pillar of coal
* shall be maintained between the sur-

face and underground mining activi-

ties in any one seam, The regulatory
authority and the Mine Safety and
Health Administration, and the State

- agency with authority for the safety
of mine workers, if any, may, however,
approve a lesser distance, after a find-
ing by the regulatory authority that
mining at a lesser distance will result
in-

(1) Improved coal resources recov-
ery;

(2) Abatement of water pollution; or
(3) Elimination of hazards to the

health and safety of the public.
(b) The vertical- distance between

combined surface and underground
mining activities working separate
seams shall be sufficient to provide for
the health and safety of the workers
and to prevent surface water from en-
tering the underground workings.

(c) No combined activities shall
reduce the protection provided public
health and safety below the level of
protection required for those activities
if conducted without a variance,

PART 819-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS- AUGER MINING

Sec.
819.1 Scope.
819.2 Objectives.
819.11 Auger mining: Additional perform.

ance standards.
Aumonr ry: Sees. 102, 201, 501, 503, 504,

510. 515, 517, 701, Pub. L 95-87, 91 Stat, 448.
449, 467, 470, 471, 480, 486, 498, 510 (30
U.S.C. 1202, 1211, 1251, 1253, 1254, 1200,
1265, 1267, 1291).

§ 819.1 Scope.
This Part sets forth environmental

protection performance standards in
addition to those of Part 816 for sur-
face mining activities involving auger
mining.

.§819.2 Objectives.
The objectives of this Part are to-
(a) Prevent adverse environmental

effects from auger mining; and
(b) Prevent any unnecessary loss of

coal reserves.

§ 819.11 Auger mining- Additional per-
formance standards.

(a) Any auger mining associated
with surface mining activities shall be
conducted to maximize redoverability
of mineral reserves remaining after
the mining activities are completed.
Each person who conducts auger
mining operatioris shall leave areas of
undisturbed coal to provide access for
removal of those reserves by future
underground mining activities, unless
the regulatory authority determines
that the coal reserves have been de-
pleted or are limited in thickness or
extent to the point that it will not be
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practicable to recover the remaining
coal reserves. The regulatory authori-
ty shall make such determination only
upon presentation of appropriate tech-
nical evidence by the operator.

Undisturbed areas of coal shall be
left in umined sections which-

(1) Are a minimum of 250 feet wide
at any point between each group of
auger openings to the full depth of the
auger hole;

(2) Are no mofe than 2,500 feet
apart, measured from the center of
one section to the center of the next
section, unless a greater distance is set
forth in the permit application under
30 CFR 785.20 and approved by the
regulatory authority; and

(3) For multiple seam mining, shall
have a width of at least 250 feet plus
50 feet for each subjacent workable
coal seam. The centers of all unmined
sections shall be aligned vertically.

(b) No auger hole shall be made
closer than 500 feet in horizontal dis-
tance to any abandoned or active un-
derground mine workings, 'except as
approved in accordance with 30 CFR
816.79.

(c) In order- to prevent pollution of
surface and ground water and to
reduce fire hazards, each auger hole,
except as provided in Paragraph (d) of
this Section, shall be plugged so as to
prevent the discharge of water from
the hole and access of air to the coal,
as follows:

(1) Each auger hole discharging.
water containing toxic-forming or
acid-forming material shall be plugged
within 72 hours after completion by
backfilling and compacting noncom-
bustible and impervious material into
the hole to a depth sufficient to form
a water-tight seal or the discharge
shall be treated commencing within 72
hours after completion to meet appli-
cable effluent limitations and water
quality standards under 30 CFR
816A2, until the hole is properly
sealed; and

(2) Each auger- hole not discharging
water shall be sealed as in Paragraph
(c)(1) of this Section, to close the
Qpenng within 30 days following com-
pletion.

(d) An auger hole need not be
plugged, if the regulatory authority
finds-

(1) Impoundment of 'the water
which would result from plugging the
hole may create a hazard to the envi-
ronment or public health or safety;,
and

(2) Drainage from the auger hole
will not pose a threat of pollution to
surface water and will comply with the
requirements of 30 CFR 816.41-816.42.

(e) The regulatory authority shall
prohibit auger mining, if it determines
that-

(l) Adverse water quality impacts
cannot be prevented or corrected;

(2) Pill stability cannot be achieved;
(3) The prohibition is necessary to

maximize the utilization, recoverabi-
lity or conservation of the solid fuel
resources; or

(4) Subsidence resulting from auger
mining may disturb or damage power-
lines, pipelines, buildings, or other
facilities.

PART 820-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-ANTHRACITE MINES IN
PENNSYLVANIA

Sec.
820.1 Scope.
820.2 Objective.
820.11 Performance standards: Anthracite

mines In Pennsylvania.
Aumom : Secs. 102. 201. 501. 503, 504,

529, Pub. T. 95-97, 91 Stat. 448.449,467, 470,
471, 511 30 (U.S.C. 1202. 1211, 1251, 1253,
1254, 1279).

§ 820.1 Scope.
This Part sets forth environmental

protection performance standards for
anthracite surface coal mining and
reclamation operations in Pennsylva-
nia

§820.2 Objective.
This Part implements Subsection

529(a) of the Act, which requires the
Secretary to adopt special perform-
ance standards for anthracite mines
regulated by special environmental
protection performance standards of a
State .as of the date of enactment of
the Act.

§ 820.11 Performance standards: Anthra-
cite mines in Pennsylvania.

(a) Anthracite surface coal mining
and reclamation operations in Penn-
sylvania shall comply with all the en-
vironmental protection provisions for
anthracite coal mining contained in
the Pennsylvania statutes in effect on
August 3, 1977, instead of the other
provisions of this Subehapter. These
Pennsylvania statutory provisions are:

(1) The Pennsylvania Anthracite
Strip Mining and Conservation Act,
June 27, 1947, P.L. -X095, as amended
through August 3, 1977, 52 P.S. Sec-
tion 681.1 et seq. (Purdons 1966, 1978
Supp.);

(2) The Pennsylvania Coal Refuse
Disposal Control Act, September 24,
1968, P1.. 1040, No. 318, as amended
through August 3, 1977, 52 P4. Sec-
tion 30.51 et seq. (Purdons 1966, 1978
Supp.)

(3) The Pennsylvania Surface
Mining Conservation and Reclamation
Act, May 31, 1945, P.1,. 1198, as amend-
ed through August 3, 1977, 52-P.S.
1396.1 et seq. (Purdons 1966, 1978
Supp.).

(4) The Pennsylvania Anthracite
Coal Mine Act of 1965, PJ. No 346. as
amended through August 3, 1977, 52
P.S. Section 70.101 et seq. (Purdons
1966, 1978 Supp.)

(5) The Pennsylvania Clean Streams
Law, as amended through August 3,
1977, 35 P.S. Sections 691.1 et seq.
(Purdons 1977)

(6) The Pennsylvania Gas Oper-
ations, Well-Drilling, Petroleum and
Coal Mining Act, P.,. 756, Nov. 30,
1965, as amended through August 3,
1977, 52 P.S. Section 2101 et seq. (Fur-
dons 1966,1978 Supp.)

(7) Provisions regulating the dis-
charge of coal, culm or refuse into
streams under P.T. 640, June 27, 1913,
as amended through August 3, 1977 52
P.S. Section 631 et seq. (Purdons 1966,
1978 Supp.)

(8) Regulation of coal stripping
under P1. 133, June 18, 1941, as
amended through August 3, 1978 52
P.S. Section 1471 et seq. (Purdons
1966. 1978 Supp.)

(9) Regulation of subsidence under
P.. 198, May 22, 1921, as amended
through August 3, 1977, 52 PS. Sec-
tion 661 et seq. (Purdons 1966, 1978
Supp.)

(10) Regulation of subsidence under
P. I. 1538, Sept. 20, 1961, as amended
through August 3, 1977 (52 P.S. Sec-
tion et seq. (Pardons 1966, 1978 Supp.)

(11) The establishment of mine
safety zones under P.T.. 1994, Dec. 22,
1959, as amended through August 3,
1977, 52 P.S. Section 3101 et seq. (Pur-
dons 1966, 1978 Supp.)

(12) Pennsylvania Air Pollution Con-
trol Act of January 8, 1960, P. as
amended through August 3, 1977. 35
P.S. Section 4001 et seq. (CPrdons
1977) and,

(13) Pennsylvania Solid Waste Man-
agement Act, July 31, 1968, P1.. 788, as
amended through August 3, 1977, 35
P.S. Section 691.1 et seq. (Purdons
1977).

(b) Anthracite surface coal mining
and reclamation operations in Penn-
sylvania shall also comply with envi-
ronmental protection regulations for
anthracite coal mining contained in
Title 25 of the Pennsylvania Code.
These Pennsylvania regulations are:

Chapters 75, 77, 91. 92, 93, 94, 95, 9T,
99, 100, 101, 102, 105, 121, 123, 124, 125.
127, 129. 131, 133, 135. 137, 139, 141,
143. 209, 210, 211, 241, 243 and 401.

Each of the above regulations is in-
cluded in Its entirety.

(c) If Pennsylvania's regulatory pro-
gram. including statutes and regula-
tions in effect on August 3, 1977, for
anthracite surface coal mining and
reclamation operations are amended,
the Secretary, upon receipt of a notice
of amendment, shall issue additional
regulations as necessary to meet the
purposes of this Act.
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(d) The acts, statutes, regulation
and their amendments Identified i
Section 820.11(a) and (b) of this Par
are hereby incorporated by referenc
as they exist on the date of adoptioi
of this Part. Notices of changes madi
to these publications' will be periodi
cally published by OSM in the !EDmS
AL .REGIsTEE These materials are oi
file'and available for inspection at th
OSM Central Office, U.S. Departmen

*Of the Interior, South Interior Build
ing, Washington, D.C. 20240, at eacl
OSM Regional Office, District Office
and Field Office, and the centra
office of the applicable State regula
tory authority, if any.: Copies of thesi
publications may also be obtained b:
writing to.the above locations. Copie
of these publications will also be 0i

file for public inspection at the FMMn
AL REGISTRs Library,, 1100 'I,' St., N.W
Washington, D.C. Incorporation b:
reference provisions approved by th,
Director of the FwEnaAL REGISTER Feb
ruary 7, 1979. The Director's approva
of this incorporation by reference ex

Spires on February 7, 1980.

PART 822-SPECIAL PERMANEN'
PROGRAM PERFORMANCE STAND
ARDS-OPERATIONS IN ALLUVIA
VALLEY FLOORS

Sec.
822.1 Scope.
822.2 Objectives.
822.11 Alluvial valley floors: Essential h5

drologic functions.
822.12 Alluvial valley floors: Protection c

farming and water supplies.
822.13 Alluvial valley floors: Protection ac

agricultural uses. -
822.14 Alluvial valley floors: Monitoring.

AuTnoarz4 : Sections 102, 201, 501, 50i
504, 506, 507, 508, 509, 510, 515, 516, 517, 51
and 701, Pub. L. 95-87, 91 Stat. 448, 449, 461
470, 471, 473, 478, 480, 486, 495, 498, 516 (3
U.S.C. 1202, 1211, 1251, 1253, 1254, 125(
1257, 1258, 1259, 1260, 1265, 1266, 126,
1291).

§ 822.1 Scope.
This Part sets forth additional ri

quirements for surface coal minln
and reclamation operations on o
which affect alluvial valley floors b3
the arid and semi-arid regldns of th
country.

§ 822.2 Objectives.
This Part establishes the minimun

environmental protection perform
ance, reclamation and -design stand
ards, to preserve either, the existing o
potential agricultural uses and th
productivity of alluvial valley floor
during and after surface coal mlnin
and reclamation operations.

RULES AND REGULATIONS

" § 822.11 Alluvial -valley floors: Essential
I hydrologic functions.
t (a) Surface coal mining and reclama-
a tion operations shall be conducted to
I preserve, throughout the mining and
a reclamation process, the essential hy-
- drologic functions of alluvial valley
- floors not within an affected area.'
1 These functions shall be preserved by
a maintaining those geologic; hydrologic
t and biologic characteristics that sup-

port those functions.
h (b) Surface coal mining and reclama-

tion operations shall' be conducted to
j reestablish, throughout the mining

and reclamation process, the essential
hydrologic functions of alluvial valley
floors within an affected area. These
functions shall be reestablished by re-S constructing those geologic, hydrolo-

n gic and biologic characteristics that
support those functions.

• (c) The characteristics that support.
Y the essential hydrologic functions of
e alluvial valley floors are those in 30

CFR 785.19(d)(3) and those other geo-
1 logic, hydrologic, or biologic character-

istics identified during premining in-
'vestigations or monitoring c6nducted
during the surface coal mining and
reclamation operation,

§ 822.12 Alluvial valley floors: Protection
r of farming and water supplies.
- (a) Surface coal mining and reclama-
L tion operations shall not interrupt,

discontinue, or preclude farming on al-
luvial valley floors, unless-

(i) The premining land use is unde-
veloped rangeland which is not signifi-
cant to farming;, or

r- (Ii) The area of affected alluvial
valley floor is small and provides or

'f may. provide negligible support for

if production from one or more farms.
(b) If .environmental monitoring

shows that a surface coal mining oper-
ation is interrupting, discontinuing, or

3 precluding farming on alluvial valley
9 floors, the operation shall cease until
0 remedial measures are taken by the
;I person who conducts the operation.
r, The remedial measures shall be ap-

proved by the regulatory authority
prior to the resumption of mining.

(c) Surface coal mining and reclama-
tion operations shall not cause materi-

g al damage to the quality or quantity
r of water in surface .or underground

' water systems that supply alluvial
e valley floors. If environmental moni-

toring shows that the surface coal
mining operation is causing material
damage to water that supplies alluvial
valley floors, the mining operations

n shall cease until remedial measures
- are taken by the person who conducts

the operation. The remedial measures
r shall be approved by the regulatory
e authority prior to the resumption of
s mining operations.
g (d) Paragraphs (a) and (b) of this

Section do not 'apply to those lands

which were Identified in a reclamation
plan approved by the State prior to
August 3, 1977 for any surface coal
mining and reclamation operation
that, in the year preceding August 3,
1977:

(1) Produced coal in commercial
quantities and was located within or
adjacent to an alluvial valley floor, or

(2) Obtained specific permit approv-
al by the State regulatory authority to
conduct surface coal mining and recla-
mation operations within an alluvial
valley floor.

§822.13 Alluvial valley floors: Protection
of agricultural uses.

Surface coal mining and reclamation
operations shall be conducted to
ensure that the agricultural utility
and the level of productivity of allu.
vial valley floors In affected areas are
reestablished.

§ 822.14 Alluvial valley floors: Monitoring,
(a) An environmental monitoring

system shall be installed, maintained
and operated by the permittee on all
alluvial valley floors during surface
coal mining and reclamation oper-
ations and continued until all bonds
are released in accordance with 30
CFR 807. The monitoring system shall
provide sufficient information to allow
the regulatory authority to determine
that:

(i) The agricultural utility and pro-
duction of the alluvial valley floor not
within the affected area Is being pre-

-served;
(ii) The potential agricultural utility

and production on the alluvial valley
floor within the affected area has
been reestablished;

(i) The Important charaoteristics
supporting the essential hydrologic
functions 'of the alluvial valley floor in
the affected area have been reestab-
lished after mining; and

(Iv), the important characteristics
supporting the essential hydrologic
functions of an alluvial valley floor in
areas not affected are preserved
during and after mining,

(b) Monitoring shall be performed at
adequate frequencies to indicate long
term trends that could affect agricul-
tural useI of the alluvial valley floors,

(c) Monitoring shall be performed
during operations, to Identify charac-
teristics of the alluvial valley floor not
Identified in the permit application
and to evaluate the Importance of all
characteristics.

(d) All monitoring data collected and
-analyses thereof shall routinely be
made available to the regulatory au-
thority.
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PART 823-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-OPERATIONS ON PRIME
FARMLAND

Sec.
823.1 Scope.
823.2 Objective.
823.11 Prime farmland: Special require-

ments.
.823.12 Prime farmland: Soil removal.
823.13 Prime farmland: Soil stockpiling.
823.14 Prime farmland: Soil replacement
823.15 Prime farmland: Revegetation.

AUwHoarr. Sections 102, 201, 501, 503.
504, 506, 507, 508, 510, 515, 516, 517, 701 of
Pub. L. 95-87, 91 Stat. 448, 449, 467. 470, 471.

. 473. 478, 480. 486, 495, 498, 516 (30 ,U.S.C.
1202, 1211, 1251. 1253, 1254, 1256, 1257, 1258,
1260, 1266, 1267, 1291).

§ 823.1 Scope.

This Part sets forth special environ-
mental protection performance, recla-
mation, and design standards for sur-
face coal mining and reclamation oper-
ations on prime farmland.

§ 823.2 Objective.
. The objective of this Part is to set
forth those soil removal, stockpiling,
and- replacement operational require-
ments and revegetation and other rec-
lamation standards for prime farm-
lands to ensure both that the land will
have agricultural productive capacity
which is equal after mining to pre-
mining levels and the land is not lost
as an impoftant national resource.

§ 823.11 Prime farmland: Special require-
ments.

Surface coal mining and reclamation
operations conducted on prime farm-
land shall meet the following require-
ments:

(a) A permit shall be obtained for
those operations under 30 CFR 785.17.

(b) Soil materials to be used in the
reconstruction of the prime farmland
soil shall be removed before drilling,
blasting, or mining, in accordance with
Section 823.12 and in a manner that
prevents mixing or contaminating
these materials with undesirable mate-
rial. Where removal of soil materials
results in erosion that may cause air
and water pollution, the regulatory
authority shall speckfy methods to
.control erosion of exposed overburden.

(c) Revegetation success on prime
farmlands shall be measured upon the
basis of a comparison of actual crop
production from the disturbed area,
compared to the predetermined target
level of crop production approved by
the regulatory authority in the permit
in - accordance with 30 CPR
785.17(d)(3).

§ 823.12 Prime farmland: Soil removal.
(a) Surface coal mining and reclama-

tion operations on prime farmland
shall be conducted to -

(1) Separately remove the entire A
horizon or other suitable soil materials
which will create a final soil having an
equal or greater productive capacity
than that which existed prior to
mining.

(2) Separately remove the B horizon
of the soil, a combination of B horizon
and underlying C horizon, or other
suitable soil material that will create a
reconstructed soil of equal or greater
productive capacity than that which
existed before mining.

(3) Separately remove the underly-
ing C horizons, other strata, or a com-

.bination of horizons or other strata, to
be used instead of the B horizon.
When replaced, these combinations
shall be equal to, or more favorable
for plant growth than, the B horizon.

(b) The minimum depth of soil and
soil material to be removed for use In
reconstruction of prime farmland soils
shall be sufficient to meet the soil re-
placement requirements of Section
823.14(a).

§ 823.13 Prime farmland: Soil stockpiling.
If not utilized immediately, the A

horizon or other suitable soil materials
specified In Section 823.12(a)(1) and
the B horizon or other suitable soil
materials specified In Sections
823.12(a)(2) and 823.12(a)(3) shall be
stored separately from each other and
from spoil. These stockpiles shall be
placed within the permit area where
they are not disturbed or exposed to
excessive water or wind erosion before
the stockpiled horizons can be redis-
tributed. Stockpiles In place for more
than 30 days shall meet the require-
ments of 30 CFR 816.23 or 817.23.

§823.14 Prime farmland Soil replace-
ment.

Surface coal mining and reclamation
operations on prime farmland shall be
conducted according to the following:
. (a) The minimum depth of soil and
soil material to be reconstructed for
prime farmland shall be 48 inches, or a
depth equal to the depth of a subsur-
face horizon in the natural soil that
inhibits root penetration, whichever Is
shallower. The regulatory authority
shall specify a depth greater than 48
inches, wherever necessary to restore
productive capacity due to uniquely
favorable soil horizons at greater
depths. Soil horizons shall be consid-
ered as' inhibiting root penetration if
their densities, chemical properties, or
water supplying capacities restrict or
prevent penetration by roots of plants
common to the vicinity of the permit
area and have little or no beneficial
effect on soil productive capacity.

(b) Replace soil material only on
land which has been first returned to
final grade and scarified according to
30 CFR 816.101-816.105 or 817.101-
817.105, unless site-specific evidence is
provided and approved by the regula-
tory authority showing that scarifica-
tion will not enhance the capability of
the reconstructed soil to achieve
equivalent or higher levels of yield.

(c) Replace the soil horizons or
other suitable soil material in a
manner that avoids excessive compac-
tion. Compaction shall be considered
excessive if, on more than 10 percent
of the replacement area, any layer of
reconstructed soil has a moist bulk
density of 0.1 gram per cubic centi-
meter more than the values stated in
the approved permit application under
30 CPR 785.17(b)(3) for the equivalent
layer of the undisturbed soil.

(d) Replace the B horizon or other
suitable material specified in Section
823.12 (a)(2) and (a)(3) to the thick-
ness needed to meet the requirements
of paragraph (a) of this Section.

(e) Replace the A horizon or other
suitable soil materials specified in Sec-
tion 823.12(a)(1) as the final surface
soil layer. This surface soil layer shall
equal or exceed the thickness of the
original soil, as determined in 30 CFR
'785.17(b)(i)(il), and be replaced in a
manner that protects the surface layer
from wind and water erosion before it
Is seeded or planted.

(f) Apply nutrients and soil amend-
ments as needed to quickly establish
vegetative growth.

§823.15 Prime farmland: Revegetation.
Each person who conducts surface

coal mining and reclamation oper-
ations on -prime farmland shall meet
the following revegetation require-
ments during reclamation:.

(a) Following soil replacement, that
person shall establish a vegetative
cover capable of stabilizing the soil
surface with respect to erosion. All
vegetation shall be in compliance with
the plan approved by the regulatory
authority under 30 CFR 785.17 and
carried out in a manner that encour-
ages prompt vegetative cover and re-
covery of productive capacity. The
timing and mulching provisions of Sec-
tions 818.113-816.114 or 817.113-
817.114 shall be met.

(b) Within a time period specified in
the permit, but not to exceed 10 years
after completion of backflling and
rough grading, any portion of the
permit area which is prime farmland
must be used for crops commonly
grown, such as corn, soybeans, cotton,
grain, hay, sorghum, wheat, oats,
barley, or other crops on surrounding
prime farmland. The crops may be
grown n rotation with hay or pasture
crops as defined for cropland. The reg-
ulatory authority may approve a crop
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use of perennial plants for hay, where
this Is a common long term use of
prime farmland soils in the surround-
ing area. The level of management
shall be equivalent to that on which
the target yields are based.

(c) Measurement of'success in prime
farmland revegetation will be deter-
mined based upon the techniques ap-
proved in the permit by-theregulatory.
authority under 30 CFR 785.17. As a
minimum, the following standards
shall be'met:

(i) Average annual crop production
shall be determined based upon a
minimum of 3 years data. Crop pro-
duction shall be measured for the
three years immediately prior to re-
lease of bond according to 30 CPR 807.

(ii) Adjustment for weather induced
variability in the annual mean crop
production may be permitted by the
r egulatory authority.

(Wi) Revegetation on prime farmland
shall be considered a success when the
adjusted 3 year, average annual 'crop
production is equivalent to, or higher
than, the predetermined target level
of crop production specified in the
permit in accordance with 30 CFR
785.17(d)(3).

PART 824-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-MOUNTAINTOP REMOVAL

Sec.
824.1 Scope.
824.2 Objectives.
824.11 Mountaintop removal: Performance

standards.
AuTnoarrY Sections 102, 201, 501. 503,

504, 506, 508, 510, 515, 517, 701 Pub. LL 95-87,
91 Stat. 448. 449, 467,.470, 471, 474, 478, 480,
486, 498, 516 (30 U.S.C. 1202, 1211, 1251,
1253, 1254, 1256, 1258, 1260, 1265, 1267,
1291). 1 - 1 I

§ 824.i Scope.
This Part sets forth special environ-

mental protection performance, recla-
mation, and design standards for sur-
face coal mining activities constituting
mountaintop removal mining.

§ 824.2 'Objectives.
The objectives of this Part are to -
(a) Enhance coal recovery; I "
(b) Reclaim the land to -equal' or

higher postmining use; and - I
(c) Protect and enhance environmen-

tal and other values protected under
the Act and this Chapter:

§ 824.11 Mountaintop removal: Perform-
ance standards.

(a) Under an approved regulatory-
program, surface coal mining activities
may be' conducted under a variance
from the requirement of this Sub-'
chapter for restoring affected areas to

their approximate original contour,
if-

(1) The regulatory authority grants
the variance under a permit, in accord-
pnce with 30 CFR 785.14;

(2) The activities involve the mining
of an entire coal seam running
through the upper fraction.of a moun-
tain, ridge, or hill, by removing all of
the overburder and creating a level
plateau or gently rolling contour with
no highwalls remaining,

(3) An industrial, commercial, agri-
cultural, residential, or public facility
(including recreational facilities) use is
proposed and approved for the affect-
ed land;.

(4) The alternative land-use require-
ments of 30 CFR 816,133 are met;.

(5) All applicable requirements of
this Subchapter and the regulatory
program, other than the requirement
to restore affected areas to their.ap-
proximate original contour, are met; .

(6) AfAi outcrop barrier of sufficient
width, consisting of the toe of the
lowest coal seam, and its associated
overburden, are, retained to prevent
slides and erosion, except that the reg-
ulatory authority may permit an ex-
emption to the retention of the coal
barrier requirement if the following
conditions aresatisfied:

(i The proposed mine site was
i hined prior to May 3, 1978; and the
tbe of the lowest seam has been re-
moved; or(i) A coal barrier adjacent to a head-
of-hollow fill may be removed after
the elevation of a head-of-hollow fill
Attains the elevation of the coal bar-
rier if the head-of-hollow fill proViides
the stability otherwise ensured by the
retention of a coal barrier;

(7) The final graded slopes on the
mined area are less than lv:5h, so as to
create a level plateau or gently rolling
configuration, and the, outslopes of
the plateau do not exceed tv:27i except
where engineering data substantiates,
and the regulatory authority finds, in
writing, and includes in the permit
tinder 30 CFR 785.14, that a minimum
static safety factor'of 1.5 will be at-
tained;

(8) The resulting level or gently roll-
ing contou- is graded to drain' inward
from the outslope, except at specified
points where it drais over the outs-
lope in-ftable and protected channels.
"The drainage shall not be through or
over-a valley or head-of hollow fill. -

(9) Natural watercourses below the
lowest coal seam mined are not dam-
aged; .'

(10) All waste and acid-forming or,
toxic-forming materials, including the
strata immediately below the coal
seam; are covered with non-toxic spoil
to prevent pollution and achieve the
approved pbstmining land use; and'

(11) Spoil is placed on, the mountain-
top bench as'necessary to achieve the

postmining land use approved under
paragraphs (a)(3) and (a)(4) of this
Section. All excess spoil material not
retained on the mountaintop shall be
placed in accordance with 30 CFR
816.52 and 816.71-816.74.

PART 825-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-SPECIAL BITUMINOUS
COAL MINES IN WYOMING

Sec.
825.1 " Scope.
825.2' Objective'.
825.11 Mines operating before January 1,

1972.
825.12 Mines developed after August 3,

1977.
825.13 Changes in Wyoming program.'

AvmoRrry : Sections 102, 201. 501, 503,
504, 508, 510, 515, 527, 701 Pub. L. 95.87, 91
Stat. 448, 449, 467, 470, 471, 478, 480. 486.
513, 516 (30 U.S.C. 1202. 1211, 1251, 1253.
1254,1258, 1260,1277,1291).

§ 825-1 Scope.
(a) This Part sets forth special re-

quirements for certain bituminous sur-
face coal mining activities located west
of the 100th meridian west longitude
in Wyoming which existed on January
1, 1972, and for surface coal mining ac-
tivities immediately adjacent thereto
which, began development after
August 3, 1977, in accordance with
Section 527 of the Act.

(b) Unless specifically modified by
this Part, each performance standard
of this Subehapter applies to 'thege
mines.

§ 825.2 Objective.
The objective of this Part Is to mini.

mize any adverse environmental effect
of certain special bituminous coal
mines located west of the 100th merid-
ian west longitude in Wyoming, by-

(a) Providing special standards for
onsite handlihg of spoil:

(b) Eliminating depressions capable
of collecting water;
(c) Improving and regrading certain

spoils outside the mine pit to approxi-
mate original contour; and

(d) Retention of certain stable high-
walls.

§825.11 Mines operating before January
1, 1972.

(a) This Section applies to those pr-
tions of special bituminous coal mines,
as defined in 30 CFR 701.5, which -

'(1) Were approved for operation
before January 1, 1972, including the
orderly expansion of the mine pit to
the extent authorized by State law:

(2) Have actually been producing
coal since January 1, 1972:

(3) Are committed to a mode of oper-
ation that warrants an exception to
some of the provisions of this Sub-
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chapter because of past duration of
mining, and

(4) Involve the mining of more than-
one seam, and mining was initiated
before August 3, 1977, on the deepest
coal seam contemplated to be mined in
the current operation.
-(b) Operations subject to this Sec-

tion shall, at a minimum, meet the
general performance standards of this
Subchapter for all operations conduct-
ed on the permit area outside the mine
pit and for those operations associated
with spoil storage areas. All the stand-
ards of this Subchapter apply to the
mine pit except for requirements for
backfilling and grading. Special re-
quirements for backfilling and grading
the mine pit area are as follows:

(1) In the final mine area, highwalls
shall be allowed to remain if found to
be stable by the regulatory authority.

- (2) Benches may be constructed if
approved by the regulatory authority
in the approved mining plan.

(3) The exposed pit floors shall be
sloped and graded to provide access to
the area.

(4) Topsoil shall be replaced in ac-
cordance with 30 CFR 816.24.

(5) The floor of the pit shall be re-
graded and seeded according to the re-
quirements of 30 CFR 816.102 and
816.111-816.117;(6) Where water impoundments are
included as part of the mine plan,
riprap shall be used if necessary to
prevent erosion.

(7) Spoil piles shall be graded and
contoured, with no more than an over-
all slope of 17 degrees, and terraces
may be used to break the slope when

,it can be shdwn that terraces will
comply with all applicable reclamation
requirements. Steeper slopes may be
permitted upon approval of the-regu-
,latory authority, if it has been demon-
strated that such slopes will comply
with all applicable reclamation re-
quirements and are consistent with
the approved post-mining land use.

§ 825.12 Mines developed after August 3,
1977.

(a) This Section applies to those spe-
cial bituminous coal mines, as defined
in 30 CFR 701.5, which are developed
after August 3, 1977, on lands immedi-
ately adjacent to portions of mines
subject to 30 CER 825.11.

(b) Operations subject to this Sec-
tion shall comply with all require-
ments of Wyoming law.

(c) Operations subject to this Sec-
tion shall, at a minimum, meet the
general requirements of this Sub-
chapter for all operations conducted
in the permit area outside the mine pit
and for the operations associated with
spoil storage areas. 30 CFR 816 applies
to the mine pit, except for the require-
ments for backfilhing and grading. Spe-

* cial requirements for backfilling and

RULES AND REGULATIONS

grading the mine pit area are as fol-
lows:

(1)(i) Slope specifications for the
postmining land use shall not exceed
the average of the natural slopes
measured in the Immediate area of the
minesite except in accordance with
Paragraph (c)(2) of this Section.

(i) Slopes steeper than the average
of the natural slopes may be approved
by the regulatory authority, If it can
be demonstrated that returning the
affected area to a slope equal to or less
than the average natural slope would
greatly increase the amount of dis-
turbed land.

(ill) Measurements of Individual
slopes, locations at which measure-
ments are made, and the average natu-
ral slope as determined from the Indi-
vidual slope measurements shall be
submitted for approval to the regula-
tory authority In the permit applica-
tion required under 30 CFR 785.12.

(2) For post-mining land uses which
do not include permanent water Im-
poundnients-

(I) The final mine area shall be back-
filled, graded, and contoured to the
extent necessary to return the land to
the use approved by the regulatory au-
thority in accordance with 30 CFR
816.133.

(ii) All backfilling, grading, and con-
touring shall preserve the original
drainage system or provide substitute
drainage systems approved by the reg-
ulatory authority.

(ill) Terraces or benches may be
used only if it has been demonstrated
to the regulatory authority that con-
touring methods do not provide the re-
quired results. Detailed plans of di-
mensions and design of the terraces or
benches, check dams, erosion-preven-
tion techniques, and slopes of the ter-
races or benches, and their Intervals,
shall have been approved by the regu-
latory authority before construction
commences.

(iv) Depressions that will accumulate
water shall not be allowed, unless they
are approved under Paragraph (c)(3)
of this Section.

(3) For post-mining land uses that
include permanent water impound-
ments-

(i) The exposed mine pit area shall
be sloped, graded, and contoured to
blend with the topography of the sur-
rounding terrain and to provide access
to the area. Where necessary to pre-
vent erosion, riprap shall be used.

(it) If the person who conducts the
surface mining activities demonstrates
that the pitwall can be stabilized by
terracing or other teclhniques, the reg-
ulatory authority may approve leaving
the stabilized pitwall along one-half of
the proposed impoundment shoreline,
as measured along the circumference.
The remaining part of the shoreline
shall be graded and contoured to
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blend with the topography of the sur-
rounding terrain and to provide access
to the area. Detailed explanations of
the techniques to be used to stabilize
the pitwall shall have been approved
by the regulatory authority before the
Impoundment Is created.

§ 825.13 Changes in Wyoming program.

In the event of an amendment or re-
vision to the State of Wyoming regula-
tory program, regulations, or decisions
made thereunder, governing special bi-
tuminous coal mines, the Secretary
shall issue additional regulations as
necessary to meet the purposes of the
Act.

PART 826-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-OPERATIONS ON STEEP
SLOPES

sec.
826.1 Scope.
826.2 Objective.
826.11 Applicability.
826.12 Steep slopes: Performance stand-

ards.
826.15 Steep slopes: Idmlted variances.
826.15 Steep slopes: Multiple seam.

ATnmoRrY : Secs. 102. 201, 501, 503, 504,
508, 510, 515,701 Pub. L 95-87, 91 Stat. 448,
449, 467. 470. 471, 478. 480, 486, 516 (U.S.C.
1202. 1211, 1251, 1253, 1254,1258.1260,1265,
1291).

§826.1 Scope.

This Part sets forth special, addi-
tional environmental protection per-
formance, reclamation, and design
standards for surface coal mining and
reclamation operations conducted on
steep slopes meaning any slope of 20
degrees or more or as defined in Sec-
tion 701.5.

§826.2 Objective.

The objective of this Part is to
enSure adequate environmental pro-
tection during surface coal mining and
reclamation operations on steep
slopes.

§826.11 Applicability.

(a) Any surface coal mining and rec-
lamation operations on steep slopes
shall meet the requirements of this
Part.

(b) The standards of this Part do not
apply to mining conducted on a flat or
gently rolling terrain with an occasion-
al steep slope through which the
mining proceeds and leaves a plain or
predominatly flat area, or to oper-
ations covered by 30 CFR 824.
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§ 826.12 Steep slopes: Performance stand-
ards.

Surface coal mining and reclamation
operations subject to this Part shall
comply with requirements of Sub-
chapter G' and the following, except to
the extent a' variance is approved
under Section 826.15:

(a)(1) The person engaged in surface
coal mining and reclamation oper-
ations shall prevent the following ma-
terlals from being placed or allowed to
remain on the downslope:

(A) Spoil;
(B) Wasfematerls including waste

nifneatiamtter.-
(C) Debrf- fncIuding :that from

clearing. and grubbing of: haul road.-
construction; artld

D) Abndoned or disabled eufi;-
nment"

(01-3rothing irr thfs subsection shall
proibit ie placement of material im
rua& e aankrent Iocated. on: the

w1sk.~~ s a long as: the, material
rsed acT emhankmentdesgn- comply

with the requirements of 3Q, CFE
81.IWt816.180 or- 8L715.7 5..80 and
the! materia is moved an4 placec ina
controlled manner- ,

(b) The highwallshall he completel-
covered with compacted: spoil and the
disturbed-area graded to comply with
the provisions of 30 CFM: 816.101-
816.106 and 30' CFR' 817-101-817106.
inclhding, but not limited to. the
return of the site to the approximate,
original contour. The person who con-
ducts the surface coal mining- and rec-
lamation operation must deinonstrate
to the regulatory authority, using
standard geotechnical analysis, that
the minimum, static. factor of safety,
for the stability- of all portions of the
reclaimed land is at.least 1.3.

(c) Land above the highwall shall
not be disturbed, unless the regulatory
authority, finds that the disturbance
facilitate6s compliance with the re-
quirements of thisiPart.

(d) Material in excess of that re-
quired by the grading and backfilling'
provisions of paragraph (bY of this
Section shall be disposed of in accord-
ance with the requirements of 30, CFR
816.71-816.74 or 817.71-817.74.

(e) Woody inaterials shall 'not be
buried in the backfilled area unless
the regulatory authority determines _
that the proposed method for placing
woody material beneath the highwall
will not deteriorate the stable-condi-
tion of the backfilled area as re'quired.
in Section 826.12(b). Woody materials
may be chipped and distributed over
the surface of the backfill as. mulch, if
special provision is made for their use
and approved b y the regulatory au,-
thority. I .... . .. ..

(D tlined otunprotected drainage
channel shall not be constructed oni
backfill-unless approved by the regal-
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latory authority as stable and not sub-
jectto erosion.

§ 826.15 Steep slopeszLinited variances.
Under every Federal prograi'or any

approved State program which in-
cludes appropriate procedures, persons
may- be granted variances from the ap-
proximate original contour require-
ments of Section 826.12(b) for steep
slope surface coal mining and reclama-
tion operations, if the following stand-
ards are met and a permit incorporat-
fti the variance: is' approved under 30CFR 78516:

(a) Thehfghwashal be completely
back-flledL with- spoil materal,. inr a
mannerwhich results in a. statf factor
of safety-of at least La using standard
geotechnical analyses-.

(b)- The watershed- control of the
area- withi which the- mining occurs
shalt be improved by- reducing the
peak- flow- from- precipitation or thaw
and- reducing the total suspended
solids: on other pollutants. in the sur-
face- water discharge- during, precipita-
tion or-thaw. The- total volume of flow
duingv every -season of the year shall
not, var. in a way- that. adversely- af-
fects the ecology- of any surface water-
ogr-any existing or- planned public or
private use of surface or ground water.

(c) Land above the highwaRlmay be
disturbed- only to' the extent that the
regulatory authority- deems appropri-
ate and.approvesas necessary-ta facili.
tate compliance- with-the-provisions of
-this.Part and if the regulatory author-
ity. finds that the~disturbance. is neces-
saryto-

(1) Blend the solid highwall and the
backfilledmaterial.-

(2) Controlsurfacezunoff; or
(3) Provide access-to the areaz above

the highwalL_
(d) The -landowner of the permit

area has requested, in writing, as part
of the -permit application under 30
CFRE 785.16, that the variance be
granted..

(e) The operations are- conducted in
fullcompliance-with a permit issued in
accordance with 30 CFR 78..16.

(f) Only-the amount of spoil as is
necessary to achieve the postmining
land use, ensure the. stability of spoil
retained on: the bench, and meet all
otherTrequirements ofthe Act and this
Chapter shall be placed off the mine
bench. AII spoil not retained on the
bench shall be placed in accordance
with 30 CFR' 816-71-816.74,. or 817.71-
817.74 'anit 30 ,CFR 816.101-102' or
817.101-817.102-
§ 82616.- Steepr slopes: Multiple sean

In multiple-seam steep slope' affect-
ed areas, spoil not required to reclaim
and restore the, permit area may be
placed on a prd-existing bench, if ap-
proved by the regulatory authority

and if the following requirements are
met:
(a) All excess spoil must be hauled,

placed, and retained on the solid
bench.

( Cb) The spoil must be graded to the
most moderate slope so as to eliminate
the existing highwall to the extent
possible with the available spoil.

(c) The fill must comply with 30
CFR 816.71 or 817.73 and the other re-
quirements of this Subchapter.
(d) The bench on which the spoil Is

to be placed must have been created
and abandoned due to coal mining
prior to August 3,1977.

PART 82T-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS,-COAL PROCESSING
PLANTS AND SUPPORT FACILITIES
NOT LOCATED AT OR NEAR THE
MINESITE OR NOT WITHIN THE
PERMIT AREA FOR' AMINE

See.
82.1 Scope.
827.11 Applicability.
827.12 Coal processingplants: Performance

standards.
Arnomr Secm 102, 201, 501, 503, 504,

508, 510, 515, 51T. 701 Pub. L. 95-87, 91 StaL
443.449,467, 470,471,479. 480, 486, 498, 516
(30 U.S.C 1202..1211. 1251,1253,-1254, 1258.
1260,1265,1267, 1291).

§827.1 Scope.
This Part sets forth requirements

for coal processing plants and. their
support facilities not located within
the permit area for a, mine, to ensure
the protection of public property and
the, enyironment; in accordance with,
theAcL

§82T.1 Applicability.
Each- person who conducts surface

coal mining and reclamation oper-
ations, whicltincludes the operation of
a coal processing plant or support fa-
cility which is not located within the
permit area for a specific mine, shall
obtain: a permit in accordance with 30
CPR 785.21 to' conduct those oper-
ations and comply with Section 827.12.

§ 827TJZ Coal processing plants: Perform.
ance standards..'

Construction. operation, mainte-
nance, modification, reclamation, and
removal activities at operations cov-
ered by this Part shall comply with
the following.
(a) Signs and markers for the coal

processing plant, coal processing waste
disposal area, and. water treatment
facilities shall- comply- with 30 CFR
816.11.
(b) Roads, transport, and associated

structures shalI be constructed, main-
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tained, and reclaimed in accordance
with 30 CFR 816.150-816.181.

(c) Any stream or channel realign-
ment shall comply with 30 CFR
816.44.

(d) If required by the regulatory au-
thority, any disturbed area related to
the coal processing plant or associated
facilities shall have sediment control
structures, in compliance with 30 CFR
816.45 and 816.46, and all discharges
from these areas shall meet the re-
quirements of 30 CFR 8.16.41-816.42
and any other applicable State or Fed-
eral law.

(e) Permanent impoundments associ-
ated with coal processing plants shall
meet the requirements of 30 CFR
816.49 and 816.56. Dams constructed
of or impounding coal processing
waste shall comply with 30 CFR
816.91-816.93. ,

(f) Use of water wells shall comply
with 30 CFR 816.53 and water rights
shall be protected in accordance with
30 CPR 816.54.

(g) Disposal of coal processing waste,
solid waste, and any excavated materi-
als shall comply with 30 CFR 816.81-
816.88, 816.89, and 816.71-816.74, re-
spectively.

(h) Discharge structures for diver-
sions and sediment control structures
shall comply with 30 CFR 816.47.

(i) Air pollution control measures as-
sociated with fugitive dust emissions
shall comply with 30 CFR 816.95.

(j) Fish, wildlife and related environ-
mental values shall be protected in ac-
cordance with 30 CFR 816.97.

(k) Slide areas and other surface
areas shall comply with 30 CFR
816.99.

(1) Adverse effects upon or resulting
from nearby underground coal mining
activities shall be minimized by appro-
priate measures including, but, not lim-
ited to compliance with 30 CFR 816.55
and 816.79.

(m) Reclamation shall include
proper topsoil handling procedures, re-
vegetation, and abandonment, in ac-
cordance with 30 CFR 816.56, 816.100-
816.106, 816.111-816.117, and 816.131-
816.133.

(n) Conveyors, buildings, storage
bins or stockpiles, water treatment
facilities, water storage facilities, and
any structure or system related to the
coal processing plant shall comply
with 30 CFR 816.

(o) Any coal processing plant or as-
sociated structures located on prine
farmland shall meet the requirements
of 30 CFR 823.

PART 828-SPECIAL PERMANENT
PROGRAM PERFORMANCE STAND-
ARDS-IN SITU PROCESSING

Sec.
828.1 Scope.
828.2 ObjectIves.
828.11 In situ processing: Performance

standards.
828.12 In situ processing: Monitoring.

AuHoRr=. Secs. 102. 201, 501. 503. 504.
510. 515, 516. 517, 701; Pub. TL 95-87, 91 State
448. 449. 467, 470. 471, 480. 486. 498, 516 (30
U.S.C. 1202, 1211, 1251. 1253. 1254, 1250.
1265, 1266, 1267,1291).

§ 828.1 Scope.
This Part sets forth special environ-

mental protection performance, recla-
mation and design standards for in
situ processing activities.

§ 828.2 Objectives.
This Part is intended to ensure that

all in situ processing activities are con-
ducted in a manner which preserves
and enhances environmental values in
accordance with the Act. This Part
provides additional performance, rec-
lamation and design standards to re-
flect the nature of in situ processing.

§ 828.11 In situ processing: Performance
standards.

(a) The person who conducts in situ
processing activities shall comply with
30 CFR 817 and this Section.

(b) In situ processing activities shall
be planned and conducted to minimize
disturbance to the prevailing hydrolo-
gic balance by.

(1) Avoiding discharge of fluids into
holes or wells, other than as approved
by the regulatory authority;,

(2) Injecting process recovery fluids
only into geologic zones or intervals
approved as production zones by the
regulatory authority;,

(3) Avoiding annular injection be-
tween the wall of the drill hole and
the casing, and

(4) Preventing discharge of process
fluid into surface waters.

(c) Each person who conducts in situ
processing activities shall submit for
approval as part of the application for
permit under 30 CFR 785.22, and
follow after approval, a plan that en-
sures that all acid-forming, toxic-form-
ing, or radioactive gases, solids, or liq-
uids constituting a fire, health, safety,
or environmental hazard and caused
by the mining and recovery process
are promptly treated, confined, or dis-
posed of, in a manner that prevents
contamination of ground and surface
waters, damage to fish, wildlife and re-
lated environmental values, and
threats to the public health and
safety.

(d) Each person who conducts in situ
processing activities shall prevent flow
of the process recovery fluid:

(1) Horizontally beyond the affected
area identified in the permit; and

(2) Vertically Into overlying or un-
derlyIng aquifers.

(e) Each person who conducts in situ
processing activities shall restore the
quality of affected ground water in
the mine plan and adjacent area. In-
cluding ground water above and below
the productiofi zone, to the .approxi-
mate premining levels or better, to
ensure that the potential for use of
the ground water is not diminished.

§ 828.12 In situ processing. Monitoring.

(a) Each person who conducts in situ
processing activities shall monitor the
quality and quantity of surface and
ground water and the subsurface flowo
and storage characteristics, in a
manner approved by the regulatory
authority under 30 CFR 817.52, to
measure changes in the quantity and
quality of water in surface and ground
water systems in the mine plan and in
adjacent areas.

(b) Air and water quality monitoring
shall be conducted n accordance with
monitoring programs approved by the
regulatory authority as necessary ac-
cording to appropriate Federal and
State air and water quality standards.

PART 840-STATE REGULATORY AU-
THORITY INSPECTION AND EN-
FORCEMENT

Sec.
840.1 Scope.
840.11 Inspections by State regulatory au-

thority.
840.12 Right of entry.
840.13 Enforcement authority.
840.14 Availability of records.
840.15 Public participation.

Au-noa r. Secs. 102. 201. 501(b),. 503.
512. 517. 518, and 521, of Pub. L. 95-87, 91
Stat. 448, 449, 468, 470, 483, 498, 499, (30
U.S.C. 1202. 1211. 1251. 1253, 1262, 1267.
1268).

§ 8401 Scope.
I

This Part sets forth the minimum
requirements for th& Secretary's ap-
proval of provisions for inspection and
enforcement by a State of surface coal
mining and reclamation operations
and of coal explorations which sub-
stantially disturb the natural land sur-
face, where a State Is the regulatory
authority under a State program.

§840.11 Inspections by State regulatory
authority.

(a) The State regulatory authority
shall conduct an average of at least
one partial Inspection per month of
each surface coal mining and reclama-
tion operation under Its Jurisdiction. A
partial inspection is an onsite review
of a person's compliance with some of
the permit conditions and require-
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ments Imposed under the State pro-
gram. The inspector shall collect evi-
dence of any violation of those condi-
tions or requirements observed.

(b) The State regulatory authority
shall conduct an average of at least
one complete inspection per calendar
quarter of each surface coal mining'
and reclamation operation under its
jurisdiction. A complete inspection Is
an onsite review. of a person's compli-
ance with all permit conditions and re-
quirements imposed under the State
program, within the entire area dis-
turbed or affected by surface coal
mining- and reclamation operations.
This includes collection of evidence
with respect to every violation of
those conditions or requirements. ,

(c) The State regulatory authority
shall conduct periodic Inspections of
all. coal exploration operations re-
quired to comply In whole or in part
with the Act, this Chiipter, or the
State program. Such inspections shall.
include the collection of evidence with
respect to every violation of any condi-
tion of the exploration approval or
any requirement of the State program,
the Act, or this Chapter.

(d) The inspections required under
paragraphs (a), (b) and (c) of this Sec-
tion shall: .

(1) Be carried out on an irregular
basis, so as to monitor compliance at
all operations, including those which
operate nights, weekends, or holidays;

(2) Occur without prior notice to the
person being inspected or any agent or
employee of such person, except for'
necessary on-site meetings; and

(3) Include the prompt filing of In-
spection reports adequate to enforce.
the requirements of and to carry, out
the termi and purposes of the State
program, the Act, 'this Chapter, the
exploration approval and the permit.

§ 840.12 Right of entry.
(a) Within its jurisdiction, the State

regulatory authority shall have statu
tory authority that grants Its re.Pre-
sentatives a right of entry to, upon,
and through -any coal exploration or
surface coal mining and reclamation
operation without advance notice or
search warrant, upon presentation of
appropriate credentials.

(b) The State regulatory authority
shall have statutory authority that au-
thorizes its representatives to inspect
any monitoring equipment or method_
of exploration or operation and to
have access to. and copy any records
required under the Act, this Chapter,
the State program, the exploration ap-
proval, or the perniit. This statutory
authority shall provide that the repre-
sentatives may exercise such rights-at
reasonable .times, 'without advance'
notice, upon presentation of appropri-
ate credentials. No search warrant
shall be required, except that a State
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may provide for its use with respect to with 30 CFR 842, 843 and 845 and 43
entry into a building. CFR 4,

§ 840.13 Enforcement authority.
(a) The civil and criminal penalty

provisions of each State program shall
contain penalties which are no less.
stringent than those setforth in Sec-
tion 518 of the Act and shall be con-
sistent with 30 CFR Part 845.

(b) The enforcement provisions of
each State program shall contain sanc-
tions no less stringent than those set
forth in Section 521 of the Act and
shallIbe consistent with 30 CFR Part
808, and Sections .843.11, 843.12,
843.13, 843.19, and Subchapter G of
this Chapter.

(c) The procedural requirements of
each State program relating to the
penalties and sanctions mentioned in
Paragraphs (a) and (b) of this Section
shall be the same as or sihilar to those
provided In Sections 518 and 521 of
the Act, respectively, and shall be con-
sistent with those provided hi 30 CFR
Parts 808, 843, 845, and Subchapter G
of this Chapter.

(d) Nothing in the Act or this Part
shall be construed as eliminating any
additional enforcement rights or pro-
cedures which are available under
State law to a State regulatory author-
ity, but which are not specifically enu-
merated in Sections 518 and 521 of the
Act.'

§ 840.14 .Availability of records.
(a) Each State regulatory authority

shall make available to the Director
and the Regional Director, upon re-
quest, copies of all documents relating
to applications for and approvals of
existing, new, or- revised coal exploia-
tion approvals or surface coal mining
and reclamation operations permits
and all documents relating to inspec-
tion and enforcement actions.

(b) Except as provided in 30 CFR
776.17 and 786.15 and paragraph (c) of
this Section, copies of all records, re-
ports, inspection materials, or Infor-
mation obtained by the State under a
State program shall be made immedi-
ately available to the public In the
area of mining so that they are conve-
niently available to residents of that
area; "

(c) In order to protect preparation
for heiirings and enforcement proceed-
ings, the Director and the State regu-
latory authority may enter into agree-
ments regarding procedures for the
special handling of investigative and
enforcement reports and other such
materials.

840.15 Public phrticipation.
Each State program shall -provide

for public participation in enforce-.
ment of the State program consistent

PART 842-FEDERAL INSPECTIONS

Sec.
842.1 Scope.
842.11 Federal Inspections.
842.12 Citizens' requests for Federal In-

spections.
842.13 Right of entry.
842.14 Review of adequacy and complete-

ness of Inspections.
842.15 Review of decision not to Inspect or

enforce.
842.16 Availability of records.

AunoR': Secs. 102, 201, 501(b), 504,
507, 512, 517, 518, 521 and 523 of Pub. L, 05-
87, 91 Stat. 448, 449, 468, 471, 474, 483, 498,
499, 504, 510 (30 U.S.C. 1202, 1211, 1251,
1254, 1257, 1262, 1267, 1268, 1271, 1273).

§ 842.1 Scope.
This Part sets forth general proce-

dures governing Federal inspections
under the permanent regulatory pro-
gram.

§ 842.11 Federal inspections.
(a) Authorized representatives of the

Secretary shall conduct inspections of
surface coal mining and reclamation
operations as necessary:

(1) To evaluate the administration
of approved State programs;

(2) To develop or enforce Federal
programs and Federal lands programs;

(3) To enforce those requirements
and permit conditions imposed under a"
State program not being enforced by a
State, under Section 504(b) or Section
521(b) of the Act, 30 CFR Part 733, or
as provided in this Section; and

(4) To determine whether any notice
of violation or cessation order issued
during an inspection authorized under
this Section has been complied with.

(b)(1) An authorized representative
of the Secretary shall Immediately
conduct a Federal Inspection to en-
force any requirement of the Act, this
Chapter, any State, Federal, or Feder-
al lands'program, or any condition of a
permit or an exploration approval im.
posed under the Act, this Chapter, or
such program;

(I) When the authorized representa-
tive has reason to believe, on the basis
of information available to him or her
(other than information resulting
from a previous Federal inspection),

* that there exists a violation of the Act,
this Chapter, the applicable program,
or any condition of a permit or an ex-
ploration approval, or that there
exists any condition, practice or viola-
tion which 'creates an imminent
danger to the health or safety of the
public or Is causing or can reasonably
be expected-to cause a significant, im.
minent environmental harm to land,
air or water resources and-

(ii)(A) There is no State regulatory
authority or the Office Is enforcing
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the State program under Section
504(b) or Section 521(b) of the Act and
30 CPR Part 733; or

(B) The authorized representative
has notified the State regulatory au-
thority of the possible violation and
within 10 days after notification the
State regulatory authority has failed
to take appropriate-action to have the
violation abated and to inform the au-
thorized representative that it has
taken such action or has a valid reason
for its inaction; or

(C) The person supplying the infor-
mation provides adequate proof that
an imminent danger to the public
health and safety or a significant, im-
minent environmental harm to land,
air or water resources exists and that
the State regulatory authority has
failed to take appropriate action.

(2) An authorized representative
shall have reason to believe that a vio-
lation, condition or practice exists if
the facts alleged by the informant
would, if true, constitute a condition,
practice or violation referred to in
Paragraph (1)(i).

(c) The Office, when acting as the
-regulatory authority under a Federal
program or a Federal lands program
and when enforcing a State program.
in whole or in part, pursuant to Sec-
tion 504(b) or Section 521(b) of the
Act and 30 CFR Part 733, shall con-
duct inspections of all coal exploration
and surface coal mining and reclama-
tion operations under Its jurisdiction.
These inspections shall average at
least:

(1) One partial inspection per month
of each surface coal mining and recla-
mation operation. A partial inspection
is an onsite review of a person's com-
pliance with some of the permit condi-
tions and requirements bmposed under
the applicable program, during which
the inspector collects evidence with re-
spect to every violation of any such
condition or requirement observed;

(2) One complete inspection per cal-
endar quarter of each surface coal
mining and reclamation operation. A
complete inspection is an onsite review
of a person's compliance with all
permit conditions and requirements
imposed under the applicable program
within the entire area-disturbed or af-
fected by surface coal mining and rec-
lamation operations, including the col-
lection of evidence with respect to
every violation of any such condition
or requirement; and

(3) Periodic inspections of all coal
.exploration operations required to
comply in whole or part with the Act,
this Chapter, or the applicable pro-
grain, including the collection of evi-
dence with respect to every violation
of any condition of the exploration ap-
proval or requirement of the applica-
ble program, the Act, or this Chapter.
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(d) The inspections required under
paragraph (c) shall -

(1) Be carried out on an Irregular
basis so as to monitor compliance at
all operations, including those which
operate nights, weekends, or holidays;

(2) Occur without prior notice to the
person being inspected or any of his
agents or employees, except for neces-
sary onsite meetings; and

(3) Include the promptfillng of in-
spection reports adequate to enforce
the requirements of and to carry out
the terms and purposes of the applica-
ble program, any condition of an ex-
ploration approval or permit Imposed
under such program, this Chapter and
the Act. ,

§ 842.12 Citizens' requests for Federal In-
spections.

(a) A citizen may request a Federal
inspection under 30 CFR 842.11(b). by
furnishing to an authorized repre-
sentative of the Secretary a signed,

'written statement (or an oral report
followed by a signed, written state-
ment) giving the atlthorized repre-
sentative reason to believe that a vio-
lation, condition, or practice referred
to in 30 CFR 842.11(b)(1)(i) exists and
setting forth a phone number and ad-
dress where the citizen can be contact-
ed.

(b) The Identity of any person sup-
plying information to the Office relat-
ing to a possible violation or imminent
danger or harm shall remain confiden-
tial with the Office, if requested by.
that person, unless that person elects
to accompany the inspector on the In-
spection, or unless disclosure Is re-
quired under the Freedom of Informa-
tion Act (5 U.S.C. Section 552) or
other Federal law;

(c) If a Federal inspection is con-
ducted as a result of information pro-
vided to the Office by a citizen as de-
scribed In Paragraph (a) of this Sec-
tion, the citizen shall be notified as far
in advance as practicable when the in-
spection is to occur and shall be al-
lowed to accompany the authorized
representative of the Secretary during
the inspection. Such person has a
right of entry to, upon and through
the coal exploration or surface coal
mining and reclamation operation
about which he or she supplied infor-
mation, but only if he or she is in the
presence of and is under the control,
direction and supervision of the au-
thorized representative while on the
.mine 'property. Such right of entry
does not include a right to enter build-
ings without consent of the person in
control of the building or without a
search warrant.

(d) Within 10 days of the Federal in-
spection or, if there is no inspection,
within 15 days of receipt of the citi-
zen's written statement, the Office
shall send the citizen the following.
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(1) If an Inspection was made, a de-
scription of the enforcement action
taken, which may consist of copies of
the Federal Inspection report and all
notices of violation and cessation
orders Issued as a result of the inspec-
tion or an explanation of why no en-
forcement action was taken;

(2) If no Federal inspection was con-
ducted, an explanation of the reason
why;, and

(3) An explanation of the citizen's
right, if any. to Informal review of the
action or inaction of the Office under
30 CFR 842.15.

(e) The Office shall give copies of all
materials In Paragraphs (d)(1) and (2)
of this Section within the time limits
specified in those paragraphs to the
person alleged to be In violation,
except that the name of the citizen
shall be removed unless disclosure of
the citizen's Identity Is permitted
under Paragraph (b) of this Section.

§ 842.13 Right of entry. .-

(a) Each authorized representative
of the Secretary conducting a Federal
inspectloft under 30 CFR 842.11:

(1) Shall have a right of entry to,
upon, and through any coal explora-
tion or surface coal mining and recla-
mation operation, without advance
notice or a search warrant, upon pres-
entation of appropriate credentials;
and

(2) May, at reasonable times and
without delay, have access to and copy
any records, and inspect any monitor-
ing equipment or method of operation,
required under the Act, this Chapter,
the applicable program or any condi-
tion of an exploration approval or
permit Imposed under the Act, this
Chapter, or the applicable program.

(b) No search warrant shall be re-
quired with respect to any activity
under paragraph (a) except that a
search warrant may be required for
entry into a building.

§842.14 Review of adequacy and com-
pleteness of inspections.

Any person who is or may be ad-
versely affected by a surface coal
mining and reclamation operation or a
coal exploration operation may notify
the Regional Director in writing of
any alleged failure on the part of the
Office to make adequate and complete
or periodic Federal inspections as pro-
vided in 30 CPR 842.11(b(1)(1), (c) and
(d). The notification shall include suf-
ficient Information to create a reason-
able belief that 30 CFR 842.11(b)(1)(i),
(c) and (d) are not being complied with
and to demonstrate that the person is
or may be adversely affected. The Re-
gional Director shall within 15 days of
receipt of the notification determine
whether 30 CFR 842.11(b)(1)(i), (c)
and (d) are being complied with, and if
not, shall immediately order a Federal
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inspection to remedy ,the noncompli-
ance. The Regional Director shall also
furnish the complainant with a writ-
ten statement of the reas6ns far such
determination and the actions, if any,
taken to remedy the noncompliance.

§ 842.15 Review of decision not to inspect
or enforce.

* (a) Any person who is or may be ad-
versely affected'by a coal exploration
or surface coal mining. and reclama-
tion operation may ask the Regional
Director to review informally an au-
thorized representative's decision not
to inspect or take appropriate enforce-
ment action with respect to any viola-
tion alleged by that person in a re-
quest for Federal inspection under 30
CFR 842.12. The request for review
shall be In writing and include a state-
ment of how the person is or may be
adversely affected and why the deci-
sion merits review.

(b) The Regional Director shall con-
duct the review and inform the
person, in writing, of the results of the
review within 30, daysof his orher re-
ceipt of the request. The person al-
leged to be in violation shall also be
given a copy of the results of the
review, except that the name of the-
citizen shall not be disclosed unless
confideritiality has been waived or dis-
closure is required under the Freedom
of Information Act or other Federal
law.

(c) Informal review under this Sec-
tion shall not affect any right to
formal review under Section 525 of the
Act or to a citizen's suit under Section
520 of the Act.

§ 842.16 Availability of records.
(a) Copies of allrecords, reports, in-

spection materials, or information ob-
tdined by the Office under Title V of.
the Act, this Chapter, a Federal pro-
gram or Federal lands program, a
State program being enforced, by the
Office under Sections 504(b) or 521(b)
of the Act and 30 CFR Part 733, or 30
CFR 842.11 or 842.12 shall be made
immediately available to the public in
the area of mining so that they are
convenientlyavailable to residents of
that area, except that the Office may
refuse to make available-

(1) Investigatory records compiled
for law enforcement purposes to the
extent provided in the Freedom of In-
formation Act (5 - U.S.C. Section
552(b)) and .

(2) Information not required to be
made available under 30 CFR 776.17,
788.15 or 840.14(c). %

(b) Copies of documents and infor-
mation required to 16e made available.
under Paragraph (a) shall be provided,
to the State regulatory authority, if
any.
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PART 843-FEDERAL ENFORCEMENT order a cessation of coal exploration
or surface coal mining and reclama-

See. tion operations, or of the relevant por-
843.1 Scope. tion thereof, when a notice of viola-
843.11 Cessation orders. 'tion has been Issued under 30 CFR
843.12 Notices of violation. 843.12(a) and the person to whom It
843.13 Suspension or revocation of permits. w a ail to ae t vioai
843.14 Service of notices of violation and was issued fals to abate the violation

cessation orders. within the abatement period fixed or
843.15 Informal public hearing, subsequently extended by the author-
843.16. Formal review of citations. ized representative.
843.17 Failure to give notice and lack of in- (2) A cessation order Issued under

formation. this Paragraph shall require the
843.18 Inability to comply, person to whom it is issued to take all
843.19 Injunctive relief, steps the authorized representative of

AuTHonrry: Sees. 102, 201, 501(b), 503, the Secretary deems necessary to
504, 510, 517, 518, 520, 521, 523, 525, 526 and abate the violations covered by the
701 of Pub. L. 95-87, 91 Stat. 448, 449, 468, order in the most expeditious manner
470, 471, 480,498, 499, 504, 510, 511, and 516
(30 U.S.C. 1202, 1211. 1251, 1253, 1254, 1260, physically possible.
1267, 126.8, 1271, 1273, 1275, and 1291). (c) A cessation order Issued under

Paragraphs (a) or (b) of this Section
§ 843.1 Scope. shall be in writing, signed by the au-

This Part sets forth general rules re- thorized representative who issues it,
garding enforcement by the Office of and shall set forth with reasonable
the Act, this Chapter, any Federal specificity: (1) the nature of the Viola-
program, the Federal lands program, tion; (2) the remedial action or affirm-
State programs being enforced by the ative obligation required, f any, in-
Office under Section 504(b) or 521(b) cluding interim steps, if appropriate;
of the. Act and 30 CFR Part 733 and (3) the time established for abate-
(in limited circumstances) under 30 ment, f appropriate, including the
CFR 842.11 or 842.12, and all condi- time for meeting any interim steps;
tions of permits and coal exploration and (4) a reasonable description of the
approvals imposed under any of these portion, of the coal exploration or sur-
programs, the Act,.or this Chapter. face coal mining and reclamation oper-
Civil penalties in connection with no- ation to which it applies. The order
tices of violation and cessation orders shall remain in effect until the condi-
issued under this Part are set forth in tion, practice or. violation .has been
30 CFR 845. abated or until vacated, modified or

terminated in writing by an authorized
§ 843.11 Cessation orders. representative of the Secretary.
-(a)(1) An authorized representative (d) Reclamation operations and

of the Secretary shall immediately other activities intended to protect
order a cessation of surface coal public health and safety and the envi-
mining and reclamation operations or ronment shall continue during the
of the relevant portion thereof, if he period of any order unless otherwise
finds, on the basis of any Federal in- provided in the order.
spection, any condition or practice, or (e) An authorized representative of
any violation of the Act, this Chapter, the Secretary may modify, terminate
any applicable program, or any condi- or vacate a cessation order for good
tion of an -exploration approval or cause, and may extend the time for
permit imposed under any such pro- abatement if the failure to abate
gram,,the Act, or this Chapter, which: within the time previously set was not

,(i) Creates an imminent danger to caused by lack of diligence on the part
the health or safety of the public; or of the person to'whom it was issued.

(ii) Is causing or can reasonably be (f) An authorized representative of
expected, to cause sigificant, immi- the Secretary shall terminate a cessa-
nent environmental harm to land, air, tion order, by written notice to the
or wateK resources. o rperson to whom the order was issued,

(2) If the cessation ordered under when he determines that all condi-
Paragraph (a)(1) of.-this Section will tions, practices or violations listed in
not completely abate the imminent the order have been abated, Termina-
danger or harm in the most 'expedi- tion shall not affect the right of the
tious manner physically possible, the Office to assess civil penalties for
authorized representative of the Sec- those violations under 30 CFR Part
retary shall impose affirmative obliga- 845.
tiors on the person to whom It is
issued to abate the condition, practice,
or violation. The order shall specify
the time by which abatement shall be
accomplished and may require, among
other things, the use of existing or ad-
ditional personnel and equipment.

(b)(1) An authorized representative
of the Secretary shall immediately

§843.12 Notices of violation.
(a)(1) An authorized representative

of the Secretary shall Issue a notice of
violation if, on the basis of a Federal
inspection carried out during the en-
forcement of a Federal program or
Federal lands program or during Fed-

•eral enforcement of a State program
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under Sections 504(b) or 521(b) of the
Abt and 30 CPU Part 733, he finds a
violation of the Act, this Chapter, the
applicable program, or any condition
of a permit or an exploration approval
imposed under such program, the Act,
or this Chapter. which does not create
an imminent danger or harm for
which a cessation order must be issued
under 30 CFR 843.11.

(a)(2) When, on the basis of any
Federal inspection other than one de-
scribed in Paragraph (a)(1)," an author-
ized representative of the ,Secretary
determines that there exists a viola-
tion of the Act, the State program, or
any condition of a permit or an explo-
ration approval-required by the Act or
the State program which does not
create an imminent danger or harm
for which a cessation order must be
issued under 30 CFR 843.11, the au-
thorized representative may give a
written report of the violation to the
State and the person responsible for
the violation, so that appropriate en-
forcement action can be taken by the
State. Where the State fails within ten
days after notification to take appro-
priate action to cause the violation to
be corrected, or to show good cause for
such failure, the authorized repre-
sentative may reinspect and, if the vio-
lation continues to exist, shall issue a
notice of violation or cessation order,
as appropriate. No additional notifica-
tion to the State by the Office is re-
quired before the issuance of a notice
of violation, if previous notification
was given under 30 CFR
842.11(b)(1)(ii)(B).

(b) A notice of violation issued under
this Section shall be in writing, signed
by the authorized representative who
issues it, and shall set forth with rea-
sonable specificity.

(1) The nature of the violation;
(2) The remedial action required,

which may include interim steps;
(3) A reasonable time for abatement,

which may include time for accom-
plishment of interim steps; and

(4) A reasonable description of the
portion of the coal exploration or sur-
face coal mining and reclamation oper-
ation to which it applies.

(c) An authorized representative of
the Secretary may extend the time set
for abatement or for accomplishment
of an interim step, if the failure to
meet the time previously set was not
caused by lack of diligence on the part
of the person to whom it was issued.
The total time for abatement under a
notice of violition, including all exten-
sions, shall not exceed 90 days from
the date of issuance.

(d) If the person to whom the notice
was issued fails to meet any time set
for abatement or for accomplishment
of an interim step, the authorized rep-'
resentative shall issue a cessation
order under 30 CFR,843.11(b).
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(e) An authorized representative of
the Secretary shall terminate a notice
of violation by written notice to the
person to whom it was issued, when he
determines that all violations listed in
the notice of violation have been
abated. Termination shall not affect
the right of the Office to assess civil
penalties for those violations under 30
CFR Part 845 (civil penalties).

§ 843.13 Suspension or revocation of per-
mits.

(a)(1) Except as provided In para-
graph (b) of this Section, the Director
shall issue an order to a permittee re-
quiring him to show cause why his
permit and right to mine under the
Act should not be suspended or re-
voked, if the Director determines that
a pattern of violations of any require-
ments of the Act, this Chapter, the ap-
plicable program, or any permit condi-
tion required by the Act exists or has
existed, and that the violations were
caused by the permittee willfully or
through unwarranted failure to
comply with those requirements or
conditions. Willful violation means an
act or omission which violates the Act,
this Chapter, the applicable program,
or any permit condition required by
the Act, this Chapter, or the applca-
ble program, committed by a person
who intends the result which actually
occurs. Unwarranted failure to comply
means the failure of the permittee to
prevent the occurrence of any viola-
tion of the permit or any requirement
of the Act, due to indifference, lack of
diligence, or lack of reasonable care, or
the failure to abate any violation of
such permit or the Act, due to indif-
ference, lack of diligence, or lack of
reasonable care. Violations by any
person conducting surface coal mining
operations on behalf-of the permittee
shall be attributed to the permittee,
unless the permlttee establishes that
they were acts of deliberate sabotage.

(2) The Director may determine that
a pattern of violations exists or has ex-
isted, based on two or more Federar In-
spections of the permit area within
any 12-month period, after considering
the circumstances, including.

(I) The number of violations, cited
on more than one occasion, of the
same or related requirements of the
Act, this Chapter, the applicable pro-
gram or the permit;

(ii) The number of violations, cited
on more than one occasion, of differ-
ent requirements of the Act, this
Chapter, the applicable program, or
the permit; and

(liI) The extent to which the viola-
tions were isolated departures from
lawful conduct.

(3) The Director shall determine
that a pattern of violations exists, if
he finds that there were violations of
the same or related requirements of
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the Act, this Chapter, the applicable
program, or the permit during three
or more Federal inspections of the
permit area within any 12-month
period.

(4)(i) In determining the number of
violations within any 12-month period,
the Director shall consider only viola-
tions Issued as a result of a Federal in-
spection carried out-

(A) During enforcement of a Federal
program or a Federal lands program;

(B) During the interim program and
before the applicable State program
was approved, pursuant to Section 502
or 504 of the Act; or

(C) During Federal enforcement of a,
State program in accordance with Sec-
tion 504(b) or Section 521(b) of the
Act;

(H) The Director may consider viola-
tions issued as a result of inspections
other than those mentioned in clause
(i) in determining whether to exercse
his discretion under paragraph (2).

(b) The Director may decline to
issue a show cause order, or may
vacate an outstanding show cause
order, if he finds that, taking into ac-
count exceptional factors present in
the particular case, It would be demon-
strably unjust to issue or to fail to
vacate the show cause order. The basis
for this finding shall be fully ex-
plained and documented in the records
of case.

(c) At the same time as the Issuance
of the order, the Director shall

(1) File a copy of the order to show
cause with the Office of Hearings and
Appeals and the State regulatory au-
thority, if any.

(2) If practicable, publish notice of
the order, including a brief statement
of the procedure for intervention in
the proceeding, in a newspaper of gen-
eral circulation In the area of the sur-
face coal mining and reclamation oper-
ations; and

(3) Post the notice at the regional,
district or field office closest to the
area of the surface coal mining and
reclamation operations.

(d) If the permittee files an answer
to the show cause order and requests a
hearing under 43 CPR Part 4, a public
hearing shall be provided as set forth
in that Part. The Office of Hearings
and Appeals shall give thirty days'
written notice of the date, time and
place of the hearing to the Director,
the permittee, the State regulatory
authority, If any, and any intervenor.
Upon receipt of the notice, the Direc-
tor shall publish It, if practicable, in a
newspaper of general circulation in
the area of the surface coal mining
and reclamation operations, and shall
post It at the regional, district or field
office closest to those operations.

(e) Within sixty days after the hear-
ing, and within the time limits set
forth in 43 CFR Part 4, the Office of
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Hearings and Appeals shall issue a
written determination as to whether a
pattern of violations exists and, if ap-
propriate, an order. If the, Office of
Hearings and Appeals revokes or sus-
pends the permit and the permittee's
right to mine under the Act, the per-
mittee shall immediately cease surface
coal'mining operations on the permit
area and shall:

(1) If the permit and the right.to
mine under the Act are revoked, com-
plete reclamation within the time
specified in the order; or

(2) If the permit and the right to
mine under the Act aret suspended,

*complete all affirmative obligations to
abate all conditions, practices or viola-
tions, as specified in the order.

§ 843.14 Service of notices of violation
and cessation orders.

(a) A notice of violation or cessation
order shall be served on thezperson to
whom, it is directed or his designated
agent promptly-after issuance, as fol-
lows: . , I

(1) By tendering a copy at the coal
exploration or surface coal mining and
reclamation operation to the designat-
ed agent or to the individual who,
based upon reasonable inquiry by the
authorized representative, appears to
be in charge of the coal exploration or
surface coal mining and reclamation
operation referred to in the notice or
order. If no such individual can be lo-
cated at the site, a copy may be ten-
dered to any individual at the site who.
appears to be an' employee or agent of
the person to whom the, notice, or
order is issued. Service shall be com-
plete upon tender of the notice or
order and. shall not be deemed incom-
plete because of i:efusal-to accept.

(2) As an alternative to paragraph
(a)(1) of this Section,' service may be
made by sending a copy of the notice
or order by certified mail or by hand
to the person to whom it is issued or
his designated agent. Service shall be
complete upon tender of the notice or
order or' of the mail and shall not be
deemed incomplete because of refusal
to accept.

(b) A show' cause order',may be
served on the person to whom it is
issued in either manner provided in
paragraph (a)(2) of this Section.
(c) Designation by any peison of an

agent for service of notices and orders,
shall be made in writing to the appro-
priate'regional, district or field office
of the Office.
.(d) The Office shall furnish copies

of notices and orders to the; State reg-
ulatory authority, if any,,' promptly
after their issuance. The Office ntay
furnish copies: to any person having an,
interest in the coal exploration, sur-
face coal mining and reclamation oper-
ation, or the permit-area, such'as the
owner of the fee, a corporate officer of

the permittee or entity conducting
coal exploration, or'the bonding com-
pany.

§ 843.15 Informal public hearing.
-(a) Except as provided in Paragraphs

(b) and (c), a notice of violation or ces-
sation order which requires cessation
of mining, expressly or by necessary
implication, shall expire within 30
days after it is served unless an infor-
mal public hearing has been held
within that time. The hearing shall be
held at or reasonably close to the mine
site so that it may be viewed during
the hearing or at any other-location
acceptable to the- Office and the
person to whom the notice or order
was issued. The Office of Surface
Mining office nearest to the minesite
shall be deemed to be reasonably close
to the minesite unless a closer location
is requested and agreed to by the
Office. Expiration of a notice or order
shalLnqt affect the Director's right to
assess civil penalties for the violations
mentioned in the notice or order
under 30 CFR Part 845 (civil penal-
ties). For purposes of this Section,
mining mdans extracting coal from the
earth or coal waste piles and trans-
porting it within or from the permit
area.

(b) A notice of violation or cessation
order shall not expire as provided in
Paragraph (a) of this Section, if the
condition, practice or violation in ques-
tion has been abated or if the ihformal
public hearing has been waived.

(c) The Office shall give as much ad-
vance notice as is practicable of the
time, place, and subject matter of the
informal public hearing to:

(1) The person to whom the- notice,
or order was issued;

(2)-Any person who filed a report
which led to that notice or order; and(3) The State. regulatory authority
if any.-

(d) The Office shall also post notice
of the hearing at the regional, district
or field office closest to the mine site,
and publish it, where practicable, in a
newspaper of general circulation in
the area of the mine.

(e) Section 554 of Title 5 of the
United States Code,'regarding require-
ments for formal adjudicatory hear-
ings, shall not govern informal public
hearings. An informal public hearing
shall be conducted by a representative
of -the Office, who may accept oral or
written arguments and-any other rele-
vant information from any person at-
tending.

(f) Within five days after the close
of the informal, public hearing, the.
Office shall affirm, modify, or vacate
the notice or order in writing. The de-
cision shall be sent to -

(1) The person -to whom the notice
or order was issued;

(2) Any person who filed a report
which led to the notice or order: and

(3) The State regulatory authority,
if any.

(g) The granting or waiver of an In.
formal public hearing shall not affect
the right of any person to formal
review under Sections 518(b),
521(a)(4), or 525, of the Act. At such
formal review proceedings, no evidence
as to statements made or evidence pro-
duced at an informal public hearing
shall be introduced as evidence or to
impeach a witness.

§ 843.16 Formal review of citations.
(a) A person issued a notice of viola-

tion or cessation order under 30 CFR
843.11 or 843.12, or a person having an
interest which is or may be adversely
affected by the issuance, modification,
vacation or termination of a notice or
order, may request review of that
action by filing an application for
review and request for hearing, under
43 CFR Part 4, within 30 days after re-
ceiving notice of the action.

(b) The filing of an application for
review and request for a hearing under
this Section shall not operate as a stay
of any notice or order, or of any modi-
fication, termination or vacation of
either.

§ 843.17 Failure to give notice and lack of
information.

No notice of violation, cessation,
order, show cause order, or order re-
voking or suspending a permit may be
vacated for failure to give the notice
to thd State regulatory authority re-
quired under, 30 '  CFR
842.11(b)(1)(ii)(B) or because it is sub-
sequently determined that the Offie
did not have information sufficient,
under 30 CFR 842.11(b)(1) and-
842.11(b)(2), to justify an inspection.

§ 843.18 Inability to comply.
(a) No cessation order' or notice of

violation issued under this Part may
be vacated because of Inability to
comply.

(b) Inability to comply may not be
considered in determining whether a
pattern of violations exists.

(c) Unless caused by lack of dili-
gence, inability to comply may be con-
sidered only in 'mitigation of the
amount of civil penalty under 30 CFR
Part 845 and of the duration of the
suspension of a permit under. 30 CFR
843.13(e).

§ 843.19 Injunctive relief.
The Office may request the Attor-

ney General of the United States to
institute a' civil action for relief, In-
cluding a permanent or temporary in-
junction, restraining order or any
other order, in the district court of the
United States for the district in which
the coal exploration or surface coal
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mining and reclamation operation is
located or in which the person to
whom the notice of violation or order
has been issued has his principal
office, whenever that person or his or
her agent, in violation of the Act, this
Chapter, any applicable program, or
any condition of an exploration ap-
proval or permit imposed under the
Act, this Chapter, or that program:

(a) Violates or fails or refuses to
comply with any order or decision of
the Secretary or an authorized repre-
sentative of the Secretary under the
Act, this Chapter or any applicable
program;

-(b) Interferes with, hinders or delays
the Secretary or an authorized repre-
sentative of the Secretary in carrying
out the provisions of the Act, this
Chapter or any applicable program;

(c) Refuses to admit an authorized
representative of the Secretary to a
mine;

(d) Refuses to permit inspection of a
mine by an authorized representative
of the Secretary,

(e) Refuses to furnish any required
information or report;

(f) Refuses to permit access to or
copying of any required records; or

(g) Refuses to permit inspection of
monitoring equipment.

PART 845-CIVIL PENALTIES

Sec.
845.1 Scope.
845.2 Objective.
845.11 How assessments are made.
845.12 When penalty will be assessed.
845.13 Point system for penalties.
845.14 Determination of amount of penal-

ty.
845.15 Assessment of separate violations

for each day.
845.16 Waiver of use of formula to deter-

mine civil penalty.
845.17 Procedures for assessment of civil

penalties.
845.18 Procedures for assessment confer-

ence.
845.19 Request for hearing.
845.20 Final assessment and payment of

penalty.
AUTHoR i. Sees. 102, 201, 501(b), 517,

518. 521, 523 and 525 of Pub. L. 95.87, 91
Stat. 448, 449, 468, 498, 499, 504, 510, and
511 (30 U.S.C. 1202, 1211, 1251, 1267, 1268,
1271, 1273 and 1275.)

§ 845.1 Scope.
This Part covers the assessment of

civil penalties under Section 518 of the
Act with respect to cessation orders
and notices of violation issued under
Part 843 (Federal enforcement).

§ 845.2 Objective.
Civil penalties are assessed under

Section 518 of the Act and this Part to
deter violations and to ensure maxi-
mum compliance with the terms and
purposes of the Act on the part of the
coal mining industry.
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§ 845.11 How assessments are made.
The Office shall review each notice

of violation and cessation order in ac-
cordance with the assessment proce-
dures described in 30 CFR g45.12,
845.13, 845.14, 845.15. and 845.16 to de-
termine whether a civil penalty will be
assessed, the amount of the penalty,
and whether each day of a continuing
violation will be deemed a separate
violation for purposes of the total pen-
alty assessed.

§ 845.12 When penalty will be assessed.
(a) The Office shall assess a penalty

for each cessation order.
(b) The Office shall assess a penalty

for each notice of violation, if the vio-
lation is assigned 31 points or more
under the point system described in 30
CER 845.13.

(c) The Office may assess a penalty
for each notice of violation assigned 30
points or less under the point system
described in 30 CFR 845.13. In deter-
mining whether to assess a penalty,
the Office shall consider the factors
listed in 30 CFR 845.13(b).

§ 845.13 Point system for penalties.
(a) The Office shall use the point

system described In this section to de-
termine the amount of the penalty
and. in the case of notices of violation,
whether a mandatory penalty should
be assessed as provided In 30 CFR
845.12(b).

(b) Points shall be assigned as fol-
lows:

(1) History of previous violations.
The Office shall assign up to 30 points
based on the history of previous viola-
tions. One point shall be assigned for
each past violation contained in a
notice of violation. Five points shall be
assigned for each violation (but not a
condition or practice) contained In a
cessation order. The history of previ-
ous violations, for the purpose of as-
signing points, shall be determined
and the points assigned with respect
to a particular coal exploration or sur-
face coal mining operation. Points
shall be assigned as follows:

(i) A violation shall not be counted,
if the notice or order is the subject of
pending administrative or Judicial
review or if the time to request such
review or to appeal any administrative
or judicial decision has not expired,
and thereafter It shall be counted for
only one year,

(ii) No violation for which the notice
or order has been vacated shall be
counted; and

(ill) Each violation shall be counted
without regard to whether it led to a
civil penalty assessment.

(2) Seriounes& The Office shall
assign up to 30 points based on the se-
riousness of the'violation, as follows:

(i) Probability of occurrence. The
Office shall assign up to 15 points
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based on the probability of the occur-
rence of the event which a violated
standard is designed to prevent. Points
shall be assessed according to the fol-
lowing schedule:

Fob &li1y oQfoceurMWC Poits
None 0
inlzntlkant 1-4
Un .y 5-9
ikely 10-14

Occurre. 15

(if) Extent of Potential or actual
damage. The Office shall assign up to
15 points, based on the extent of the
potential or actual damage, in terms of
area and impact on the public or envi-
ronment, as follows:

(A) If the damage or impact which
the violated standard is designed to
prevent would remain within the coal
exploration or permit area, the Office
shall assign zero to seven points, de-
pending on the duration and extent of
the damage or Impact.

(B) If the damage or impact which
the violated standard is designed to
prevent would extend outside the coal
exploration or permit area, the Office
shall assign eight to fifteen points, de-
pending on the duration and extent of
the damage or Impact.

(ill) Alternative. In the case of a vio-
lation of an administrative require-
ment, such as a requirement to keep
records, the Office shall in lieu of
paragraphs (I) and (i), assign up to 15
points for seriousness, based upon the
extent to which enforcement is ob-
structed by the violation.

(3) Negligence. (I) The Office shall
assign up to 25 points based on the
degree of fault of the person to whom
the notice or order was issued in caus-
Ing or failing to correct the violation,
condition, or practice which led to the
notice or order, either through act or
omission. Points shall be assessed as
follows:

(A) A violation which occurs
through no negligence shall be as-
signed no penalty points for negli-
gence;

(B) A violation which is caused by
negligence shall be assigned 12 points
or less, depending on the degree of
negligence;

(C) A violation which occurs
through a greater degree of fault than
negligence shall be assigned 13 to 25
points, depending on the degree of
faultZ

(ii) In determining the degree of
negligence involved In a violation and
the number of points to be assigned,
the following definitions apply:

(A) No negligence means an inadver-
tent violation which was unavoidable
by the exercise of reasonable care.

(B) Negligence means the failure of
a permittee to prevent the occurrence
of any violation of his or her permit or
any requirement of the Act or this
Chapter due to indifference, lack of
diligence, or lack of reasonable care, or
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the failure to abate any violation of
such permit or the Act due to indiffer-'
ence, lack, of diligence, or lack or rea-
sonable care-

(C) A greater degree of fault than
negligence means reckless, knowing, or
intentional conduct.

(i) In calculating points to be-as-
signed for negligence, the acts of all
persons, working on the coal explora-
tion or surface coal mining and recIa-
matlon site shall be attributed to the
person, to whom the notice or order
was. isgued, unless that person estab-
lishes that they were acts of deliberate
sabotage. . I

(4) Good. faith. in attempting- to
achieve compliance

(i) The Office sha]ladd points based
on the degree of good. faith- of the
person to- whom- the- notice or order
was issued. in attempting to" achieve
rapid compliance after notification- of.
the violation..Pbnt& shall be assigned.
as follows:

Degree ofgoocd faith. . Points
Rapid compliance -Ito -10"
Normal compliance ' 0

(ii) The following definitions shal
apply- under paragraph- b)(4)(i) of this
Section:.

(A) Rapid. cpmpliance" mean that
the person to -whom. the notice or
order was. issued. took.extraordinary
measures. to abateathe violation i the
shortest possible time and that abate-
ment was, achieved. befor tha time set
forabatemint.

(B) Normal.. compliance means the
person, to. whom the notice or order-
was- Issued abated, the violation within
the time given for abatement..,

(iii). If the consideration,of this crite-
rion is, impractical. because- of the
length of, the, abatement. period, the
assessment may- be made- wikhout conce-
sidering this criterion- and. fiay be re-
assessed_-after- the violation: has- beeR
abated.

§ 84.14 Determination of amount of pen-
•alty. ,

The, Office shall- determine the:
amount of any civil penalty by con-
verting the total number of point, as-
signed under30 CF.845-1 to a. dollar
amount, according ta the following
schedule:

Points Dollas Points, Dollars,

1 20 3T 1,700
38
39
40
41
42
43'
44
45
46
47
49
49
50
51

1,800
1.900
2,000
200
2,200
2,300
2,400
2.500
2.600
2,700
2.800
2900

-3,00a
3,100

Points Dollars Points Dollars

16 320 52 3,200
17 340 53 3,300
is 360 54 3,400
19" 380, 55 3.500
20 400 56 3,600
21 420- 5" 3,700
22 440 58. 3,800
23 460 59 3,900
21 480 60 4,000.
25 500 61 4,100
26 600 62 4,200
27 "700 63 4.300

- 2& 800 64 4,400
29 900 65 4,500
30- 1,000 66 4,600
31 1,100 6T 4.700
32 1.200 68 4.800
33 1,300 69 4,900
34- 1,400 70 5,000
35 1,500 and.
3 1.600 above

§ 845U5' Assessment of separate violations
for each day-.

tion 526(c) of the Act, the daily assess,
ment of a penalty shall not be made
for any period before entry of a final
order by the court.

§845.16 Waiver of use of formula to de.
termine civil penalty.

(a) The Director, upon his own ink.
tiative or upon written request re-
ceived within 15 days of issuance of'a
notice of violation or a cessation order
may waive the use of the formulaL con-
tained in 30 CFR 845.13 to set the civil
penalty, if he or she determines that,
taking into account exceptional fac-
tors present in the particular case, the
penalty is demonstrably unjust. How-
ever, the Director shall not waive the'
use of the formula or reduce the pro-
posed assessment on the basis of an ar-
gument that a reduction in the pro-
posed penalty could be used to abate
violations of the Act, this Chapter,

1-M. -snlnl ,,nrrv ",o no')rn~l..

'(a) The Office may assess separately o any permi or exlrto ap-a ciil pnalt fo eac dayfrom th tion of any permit or exploration ap-
civil penalty for each day from the prova- The basis for every waiver

date of issuance of the notice of viola- shall be fully explained and document-
tion-orcessation order to, the date set ed in the records of the case.
for abatement of the violation. In de- (b) If the Director waives the use of
termining whether to make suck an the formula, he or she shall use the,
assessment, the Office shall consider criteria set forth in 30 CFR 845.13(b)
the factormistedin30 CM.845.13and to determine the appropriate penalty.
may-consid'er the extent to which the When. the Director has elected to
person to" whom, the notice or order waive the use of the formula, he or
was issued gainfd, any economic bene- she shall give a written explanation of
fit as--a. result of a failure to comply- the basis for the assessmenb made to
For any violation- which continue& for the person to whom the notice or
two or more days and which is. as- 'orderwas issued-
signed. more thaiL70 points under 30
CFR 845.13(b), the Office shal. assess- §845-17 Procedtiesforassessmentof civil
a civil penalty for a. minimum-,of'two penalties..
sepgratedays.. (a) Within .15 days of service of a

(bY Whenever a. violation contained notice or order, the person to whom It
m..a.,notice df violation or cessation was issued may submit written infor-
order-has not been abated. within the mation about the violation to the
'batement period- set.in the notice or Office and to the inspector Who issued
order. a. civilpenalty of not less. than the notice of violation: or cessation
$750- shal be: assessed, for each day- order The Office shall consider any
during which such failure continues, information so submitted in determin-
except that,.ifithe person to whom the ing the facts surrounding the violation
notice or .order was issued- initiates and the amount of the penalty.
review- proceedings with respect to the (b)The Office shall serve a copy of
violation,, the abatement period shall the proposed assessment and of the
be extendedas-follows: I .worksheet showing the computation of

(1) If: suspension of the abatement the proposed assessment on the
requirements of the notice or order is person to whom. the notice or order
ordered in a. temporary relief proceed- was issued, by certified mail, within 30
ing under Section: 525(c) of the Act, days of the issuance of the notice or

- after a determination: that the person order. If the mail Is tendered at the
to. whom tlie notice or order was address of that person set forth in the
issued will suffer irreparable loss or sign required under 30 cF& 816.11,, or
damage from the application of the re- at any address at which that person is
quirements, the period permitted for in fact located, and he ot- she refuses
abatement shall not end-until the date to accept delivery of or to collect such
on which, the Office of Hearings and mail, the requirements of this Para-
Appeals issues: a final-order- with- re- 'graph shall be deemed to have been
spect to; the. violation in. question- and complied with upon such tender.

(2) If thepersonto whom-the notice (c) Unless a conference has been re-
or order, was issued. initiates review- quested, the Office shall review and
proceedings: under Section 526- of the reassess any penalty if necessary to
Act with respect to, the violation, in consider facts which were not reason-
which the obligations-to- abate are sus- -ably available on the date of Issuance
pended by- the court pursuant to. Sec- of the proposed assessment because of
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the length of the abatement period.
The Office shall serve a copy of any
such reassessment and of the work-
sheet showing the computation of the
reassessment in the manner provided
in Paragraph (b), within 30 days after
the date the violation is abated.

§845.18 Procedures for assessment con-
ference.

(a) The Office shall arrange for a
conference to review the proposed as-
sessment or reassessment, upon writ-
ten request of the person to whom the
notice or order was issued, if the re-
quest is received within 15 days from
the date the proposed assessment or
reassessment is mailed.

(b)(1) The Office shall assign a con-
ference officer to hold the assessment
conference. The assessment confer-
ence shall not be governed by Section
554 of Title 5 of the United States
Code, regarding requirements for
formal adjudicatory hearings. The as-
sessment conference shall be held
within 60 days from the date of iisu-
ance of the proposed assessment or
the end of the abatement period,
whichever is later.

(2) The Office shall post notice of
the time and place of the conference
at the regional, district or field office
closest to the mine at least 5 days
before the conference. Any person
shall have a right to attend andopar-
ticipate in the conference.

(3) The conference officer shall con-
sider all relevant information on the
violation. Within 30 days after the
conference is held, the conference offi-
cer shall either.

(i) Settle the issues, in which case a
settlement agreement shall be pre-
pared and signed by the conference of-
ficer on behalf of the Office- and by
the person assessed; or

(ii) Affirm, raise, lower, or vacate the
penalty.

(4) An increase or reduction of a pro-
posed civil penalty assessment of more
than 25 percent and more than $500
shall not be final and binding on the
Secretary, until approved by the Di-
rector or his designee.

(c) The conference officer shall
promptly serve the person assessed
with a notice of his or her action in
the manner provided in 30 CFR

845.17(b) and shall include a work-
sheet if the penalty has been raised or

-lowered. The reasons for the confer-
ence officer's action shall be fully do-
cumented in the file.

(d)(1) If a settlement agreement is
entered into, the person assessed will
be deemed to have waived all rights to
further review of the violation or pen-
alty in question, except as otherwise
expressly provided for In the settle-
ment agreement. The settlement
agreement shall contain a clause to
this effect.

(2) If full payment of the amount
specified in the settlement agreement
is not received by the Office within 30
days after the date of signing, the
Office may enforce the agreement or
rescind it and proceed according to
Paragraph (b)(3)(ll) within 30 days
from the date of the rescission.

(e) The conference officer may ter-
minate the conference when he deter-
mines that the issues cannot be re-
solved or that the person assessed is
not diligently working toward resolu-
tion of the issues.

(f) At formal review proceedings
under Sections 518, 521(a)(4), and 525
of the Act, no evidence as to state-
.ments made or evidence produced by
one party at a conference shall be in-
troduced as evidence by another party
or to impeach a witness.

§ 845.19 Request for hearing.
(a) The person charged with the vio-

lation may contest the proposed penal-
ty or the fact of the violation by sub-
mitting a petition and an amount
equal to the proposed penalty or, if a
conference has been held, the reas-
sessed or affirmed penalty to the
Office of Hearings and Appeals (to be
held in escrow as provided In Para-
graph (b)) within 30 days from receipt
of the proposed assessment or reas-
sessment or 15 days from the date of
service of the conference officer's
action, whichever is later. The fact of
the violation may not be contested, if
It has been decided in a review pro-
ceeding commenced under 30 CFR
843.16.

(b) The Office of Hearings and Ap-
peals shall transfer all funds submit-
ted under Paragraph (a) to the Office,
which shall hold them In escrow pend-

ing completion of the administrative
and judicial review process, at which
time It shall disburse them as provided
in 30 CPR 845.20.

§ 845.20 Final assessment and payment of
penalty.

(a) If the person to whom a notice of
violation or cessation order is issued
falls to request a hearing as provided
In 30 CFR 845.19, the proposed assess-
ment shall become a final order of the
Secretary and the penalty assessed
shall become due and payable upon
expiration of the time allowed to re-
quest a hearing.

(b) If any party requests judicial
review of a final order of the Secre-
tary, the proposed penalty shall con-
tinue to be held In escrow until coin-
pletion of the review. Otherwise, sub-
Ject to Paragraph (c) of this Section,
the escrowed funds shall be trans-
ferred to the Office n payment of the
penalty, and the escrow shall end.

(c) If the final decision in the admin-
istrative and Judicial review results in
an order reducing or eliminating the
proposed penalty assessed under this
Part, the Office shall within 30 days of
receipt of the order refund to the
person assessed all or part of the
escrowed amount, with interest from
the date of payment into escrow to the
date of the refund at the rate of 6 per-
cent or at the pscvailing Department
of the Treasury rate, whichever is
greater.

(d) If the review results in an order
increasing the penalty, the person to
whom the notice or order was issued
shall pay the difference to the Office
within 15 days after the order is
mailed to such person.

SUBCHAPTER M-0 [RESERVED]

SUBCHAPTER P-PROTECTION OF EMPLOYEES
(PART 865) PREVIOUSLY PUBLISHED

SUBCHAPTER O-[RESERVED]
SUBCHAPTER R-ABANDONED MINE LAND

RECLAMATION (PARTS 870-888) PREVIOUS-
LY PUBLISHED

SUBCHAPTER S.-MINING AND MINERAL RE-
SEARCH INSTITUTES (PART 890) PREVIOUS-

LY PUBLISHED
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